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MEMORANDA. 

In  Hie  eoane  of  the  last  vacation  tfie  Right  Honorable  Lord  Oiflbrd,  Master 
•f  the  Rolls,  died.  He  was  succeeded  bj  Sir  John  Singleton  Copley,  Knight, 
bis  Majes^^s  Attorney  GeneraL 

Sir  Chsries  Wetherell,  Knight,  his  Majesty's  Solicitor  General,  succeeded 
to  the  office  of  Attorney  General;  and  Nicholas  Conynfham  Tindal,  of  Lin- 
coln's Inn,  Esquire,  succeeded  to  that  of  Solicitor  General,  and  was  aAerwards 
knighted. 


•t]  •HOLLOWAY  et  al.  v.  BERKELEY. 

Wlwii  a  eopyhold  leiwineot,  holden  hj  bertot  custom,  becomes  the  property  of  several  as 
teaaiits  in  oommoo,  the  lord  is  entitled  to  •  beriot  from  eeeh  of  them ;  but  if  the  sevenl 
fortioaa  are  reaniied  io  one  pereoOf  one  beriot  onlf  is  psysble. 

Tbotbr  for  six  horses.  At  the  trial  before  Ltttlbda^b,  J.,  at  the  Hamp* 
shire  Summer  Assises,  1825,  a  verdict  was  found  for  the  plaintifis  for  nominal 
damages,  subject  to  the  opinion  of  this  Court,  on  the  following  case.  The 
plainufia  are  the  executors  of  the  last  will  and  testament  of  one  George  Hazelar 
4]idrsws,  deceased,  and  the  defendant  was,  at  the  tame  of  the  death  of  G.  H. 
Andrews,  and  from  thence  hitherto,  and  still  is  the  lord  of  the  manor  of  Bosham, 

B  (13) 


14  HoLiiOWAY  V.  Berkeley.     M.  T.  1826.  [2 

in  the  counly  of  Sussex.  The  horses  in  question  were  the  property  of  6.  H. 
Andrews  at  the  time  of  his  death,  and  had  been  seized  and  taken  by  the  defend- 
ant as  and  for  heriots  as  hereinafter  mentioned.  Wi^in  the  manor  of  Bosham 
there  are,  and  from  time  immemorial  have  been^^dive^  customary  tenements, 
called  and  known  by  the  name  and  description  of  BoMdland  tenements,  demised 
and  demisable  by  copy  of  the  court  rolls  of  th^  s&id  manor,  by  the  lord  of  the 
manor,  or  by  his  steward  of  the  court  therec^-fpr  the  time  being,  in  fee  simple 
or  otherwise,  according  to  the  custom  of  tf»9 'manor;  and  by  the  custom  of  the 
manor,  there  is  payable  to  the  lord,  oi^.ihe  'death  of  any  tenant  of  any  of  the 
copyhold  tenements  called  Boardland,**Yr^  shall  die  seised  thereof,  as  and  for 
a  heriot,  in  respect  of  each  of  the  saii  ^qpyhold  tenements,  the  best  beast  of  the 
said  tenant  at  the  time  of  his  d^atb.**  In  the  year  1812,  one  John  Andrews 
died  seised  in  his  demesne  as  .of  feier/of  six  copyhold  tenements  of  Boardland; 
and  upon  the  death  of  J.  *Anlllrews  there  happened  to  the  lord  of  the  p^^ 
manor,  according  to  the  cusfiim  0f  the  said  manor,  for  heriots  in  respect  '- 
of  the  said  six  several, eJQJS^old  tenements,  the  six  best  beasts  of  him,  J. 
Andrews,  that  is  to  9%^1'Dhe  beast  for  each  of  the  said  several  tenements. 
Previously  to  his  death,,  J.' Andrews  had  surrendered  the  said  several  tenements 
to  such  uses  as  should 'Be  declared  by  his  last  will  and  testament;  and  aAer 
such  surrender,  he,-l]iy  his  will,  bearing  date  the  16th  April,  1812,  gave  and 
devised  the  said  ^x  t;opyhold  tenements  to  his  two  sons,  G.  H.  Andrews  and 
J.  Andrews,  and  tKeir  heirs  for  ever,  as  tenants  in  common  and  not  as  joint 
tenants.  At  a  court  holden  for  the  said  manor,  on  the  29th  of  August,  1812, 
G.  H.  Andrews  was  admitted  to  one  undivided  moiety  or  half  part  or  share, 
the  whole  into  two  equal  parts  or  shares  to  be  divided,  of  and  in  the  said 
six  several  copyhold  tenements,  to  have  and  to  hold  to  him,  G.  H.  Andrews 
and  his  heirs,  by  copy  of  court  roll,  according  to  the  form  and  effect  of  the  last 
will  and  testament  of  J.  Andrews  deceased,  and  according  to  the  custom  of  the 
manor,  by  the  apportioned  yearly  rents,  heriots,  suit  of  court,  and  other  ser- 
vices, therefor  formerly  due  and  of  right  accustomed ;  and  at  the  same  court 
J.  Andrews  was  in  like  manner  and  form  admitted  to  the  other  undivided 
moiety  of  the  said  six  copyhold  tenements.  At  a  court  holden  for  the  manor 
on  the  22d  of  February,  1818,  J.  Andrews,  for  a  valuable  consideration  paid  to 
him  by  G.  H.  Andrews,  duly  surrendered  into  the  hands  of  the  lord  his  undi- 
vided moiety  of  and  in  the  said  several  tenements,  to  the  use  and  behoof  of  G. 
H*  Andrews  and  his  heirs  for  ever,  according  to  the  custom  of  the  manor ;  and 
at  the  same  court,  G.  H.  Andrews  prayed  to  be,  and  was,  admitted  *ten-  r«^ 
ant  of  and  to  the  said  moieties,  lands,  tenements,  and  premises  so  surren-  '- 
dered,  to  have  and  to  hold  unto  him,  G.  H.  Andrews  and  his  heirs,  by  copy 
of  court  roll,  according  to  the  custom  of  the  manor,  by  the  yeariy  rents,  heriots, 
suit  of  court,  and  other  services  therefor  formerly  due  and  of  right  accustomed. 
G.  H.  Andrews  died  in  the  year  1824,  seised  of  the  said  several  tenements  as 
aforesaid,  whereupon  the  defendant,  then  being  the  lord  of  the  manor  of  Bosham, 
claimed  to  be  entitled  to,  and  seized  and  took  twelve  horses,  as  and  being  the 
twelve  best  beasts  which  were  of  G.  H.  Andrews  at  the  time  of  his  death,  as 
heriots  for  and  in  respect  of  the  said  several  tenements.  The  action  was 
brought  to  recover  the  value  of  six  of  tlie  said  twelve  horses,  being  the  six 
which  were  marked,  and  agreed  upon  between  the  plaintiffs  and  the  defendant 
upon  the  seizure  thereof  as  aforesaid,  as  being  the  inferior  beasts;  and  the 
question  for  the  opinion  of  the' Court  was,  whether  the  defendant,  as  such  lord, 
was  entided  to  twelve  or  only  to  six  heriots,  in  respect  of  the  said  several  tene- 
ments whereof  G.  H.  Andrews  died  seised  as  aforesaid. 

This  case  was  argued  at  the  sittings  in  Banc,  after  last  term,  by 
Carter^  for  the  plaintiff.  .  There  are  two  cases  upon  which  this  question 
depends,  Attret  v,  ScutU  6  East,  476,  upon  which  the  defendant  relies,  and  a  later 
decision,  Garland  v.  Jtkyllt  2  Bing.  273,  which  is  expressly  in  point  for  the  plain- 
tiff.    The  former  case  related  to  fines  payable  on  admittance  to  a  copyhold,  and 
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theiefbte  is  not  8tricd^  applicable.     But  it  will  be  said  that  the  Court  then 
,.^  treated  the  'question  of  heriots  as  settled.    That  judgment  proceeded  on 
-*   the  authority  of  the  case  in  Fitz,  Abr.  Heriots  pi.  1 .    Many  remarks  were 
made  upon  that  case  by  Bbst,  C.  J.,  in  giving  judgment  in  Oariand  v.Jekyii, 
hxki  perhaps  it  is  unnecessary  to  say  that  the  case  in  Fitzherbert  is  not  law; 
for,  supposing  it  to  be  a  good  decision,  it  by  no  means  establishes  the  claim  to 
aewenl  heriots  in  this  case.    Heriots  are  said  to  be  personal  in  their  nature,  and 
paid  in  respect  of  the  estate  held  of  the  lord  by  the  tenant,  and  not  a  charge 
iipoo  the  land.    It  may  be  presumed  that  when  the  lord  granted  out  a  copyhold 
tenement,  he  baigained  for  a  heriot;  and  if  by  the  act  of  the  tenant  several  tene- 
ments were  created,  sevenl  heriots  might  become  due ;  and  to  such  a  case 
alone  the  passage  in  Fitzherbert  seems  applicable.     He  says  that  if  a  tenant* 
holding  by  a  heriot,  alien  parcel  of  the  land  to  another,  each  is  chargeable 
with  a  heriot.     By  such  alienation  distinct  copyhold  tenements  would  be  ere* 
ated,  and  a  repurchase  would  not  have  the  effect  of  reuniting  them ;  but  in  this 
case  no  actual  separation  took  place.     It  is  true  that  Lord  Ellknborouoh,  in 
Jiitrte  ¥.  ScuUf  said  that  the  case  would  be  the  same  if  the  land  were  held  by 
several  in  common,  and  not  in  sevemlty;  but  that  is  not  warranted  by  the 
antliority  upon  which  he  relied ;  and  as  upon  a  re»union  of  the  seveml  portions 
in  one  penon  the  lord  would  be  in  the  same  situation  by  receiving  one  heriot 
as  when  the  tenement  was  originally  granted,  there  does  not  appear  to  be  any 
good  leason  why  he  should  be  entitled  to  more. 

Mtreweihtr^  contra.  It  is  a  fundamental  principle  in  the  law  of  copyholds 
Ihat  the  lord  cannot,  by  any  act  that  he  can  do,  deprive  the  tenant  of  his  rights ; 
«g1   Lane^e  ^case,  2  Co.  17;  and  that  the  tenant  cannot  by  his  act  prejudice 

-■  the  rights  of  the  lord.  Kite  and  Queinton*»  case,  4  Go.  25.  When, 
dierefore,  in  this  case  the  tenements  were  divided  so  as  to  make  several  heriots 
due  to  the  Lord,  the  tenant  could  not,  by  repurchasing  any  of  the  portions, 
deprive  him  of  that  right.  BruertovCe  case,  6  Co.  1,  and  many  otliers  hare 
proceeded  on  this  ground ;  and  in  Attree  v.  Scutt  a  judgment  was  given  by 
Lord  EixsNBOBOvoH,  which  if  it  be  well  founded  is  decisive  of  the  present  case. 
That  judgment  was  certainly  overruled  by  the  Court  of  Common  Pleas  in  Oar* 
land  V.  Jekyll,  and  one  of  the  principal  grounds  assigned  for  overruling  the 
former  decision  was,  that  the  case  in  Fitz.  Abr.  upon  which  Lord  Ellen- 
BOHOUOH  relied,  was  not  entitled  to  any  weight.  Best,  C.  J.,  is  reported  to  have 
said  that  there  was  some  great  mistake  as  to  that  case.  That  it  was  a  loose 
note,  probably  the  decision  of  a  judge  at  Nisi  Prius.  That  it  would  not  be 
found  in  any  one  book  of  authority.  That  it  was  not  to  be  found  in  Brooke'r 
or  RoUe's  Abr.,  in  Viner,  or  in  Com.  Dig.  But  that  it  was  to  be  found  in 
Kitchen  on  Courts,  and  in  a  way  that  showed  it  was  greatly  mistaken  by  Fitz* 
berbert.  The  Lord  Chief  Justice  of  the  Common  Pleas  is  then  said  to  have 
read  from  Kitchen  this  passage :  **  If  any  tenant  wliich  holds  of  one  by  a  heriot 
alien  parcel  of  his  land  to  another,  every  one  of  them  shall  pay  a  heriot  for  that, 
that  it  is  entire;'*  and  to  have  proceeded  as  follows:  «« There  the  passage  stops; 
there  is  not  a  word  implying  that  if  they  are  again  united  they  shall  pay  more 
than  one  heriot;  he  refers  to  Fitzherbert  only, and  not  to  the  year  book."  His 
Lordship  had  before  observed  that  Fitzherbert  could  not  mean  to  refer  to  the 
,^1   year  book  as  *hi8  authority,  for  there  is  no  year  book  of  the  34  E.  3,  in 

-'  which  year  the  case  is  supposed  to  have  occurred.  It  is  true  that  in  the 
printed  year  books  which  have  come  down  to  us  there  is  a  chasm  from  the  30th 
to  the  38th  Ed.  3,  but  still  many  manuscript  notes  of  cases  decided  in  the  interval 
may  have  been,  and  probably  were,  at  some  time  extant.  There  are  other 
chasms  in  the  year  books,  and  the  cases  decided  during  one  of  them  (viz.,  from 
the  10  to  the  18  Edw.  3,  inclusive)  are  extant  in  -MS.  in  the  Inner  Temple 
libiary.  In  Statham's  Digest,  the  earliest  published,  several  cases  are  stated  as 
haviitf  been  decided  in  the  interval  between  the  30  and  88  Edw.  3,  and  under 
UfkJieriai  the  case  in  dispute  is  found.    In  Com.  Dig.  tit.  Copyhold^  (K.  10,) 
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tfie  same  case  is  adopted.  Their,  as  to  Kitchen,  it  is  trae  that  in  p.  264,  Edit. 
1651,  he  cites  only  ^t  part  of  the  case  in  Fitzherbert  which  is  mentioned  in 
%  Bing.  901 1  but  in  p.  266  the  whole  case  as  stated  by  Fitzherbert  and  Stat- 
ham  is  adopted,  and  reference  is  made  to  the  latter  book.  Jjord  Coke,  in 
stating  the  resolutions  of  the  two  Chief  Justices  and  the  Court  of  Wards  in 
Bruerion^i  case,  also  refers  to  it;  and  in  Taiboi*$  case,  8  Co.  208,  he  states 
that  it  was  cited  by  the  plaintiff's  counsel*  It  is  also  adopted  in  Scroggs  on 
Courts  Leet,  157;  and  there  is  not  in  any  one  of  these  books  a  doubt  suggested 
as  to  the  accuracy  of  the  statement  in  Fitzherbert,  or  the  propriety  of  the  deci- 
sion. The  judgment  of  this  Court  in  JtUret  v.  Seuti  cannot  then  be  impugned 
on  (he  ground  of  its  having  proceeded  on  a  case  of  no  authority.  The  passage 
in  Co.  Copy.  180,  cited  in  Chrland  v.JtkyiU  is  oertaiidy  in  favor  of  the  ju(%- 
ment  there  given.  "  If  two  joint  tenants,  two  ^tenants  in  common,  or  ten-  r«Q 
ant  for  life  and  he  in  the  remainder  join  in  the  grant  of  a  copyhold,  one  '- 
fine  only  is  due,  and  it  shall  enure  as  one  grant  only."  Now  that  is  certaiidy 
true  as  to  joint  tenants  and  tenant  for  life,  and  the  remainder*man,  but  there  is 
no  authority  to  support  the  position  when  applied  to  tenants  in  common. 
The  case  referred  to  in  the  maigin,  4  Co.  27«  b^  does  not  support  it;  and  the 
case  put  in  Btawmng  v.  Buton^  1  Pknrd.  140,  that  a  grant  of  a  rent*chaige 
of  20«.  out  6[  their  land  by  two  tenants  in  common,  shall  enure  as  several 
grants  of  20t.,  becanse  their  estate  is  several,  is  an  authority  the  other  way. 
There  is  not  any  substantial  distinction  between  a  severance  of  the  title  and 
severance  of  the  land;  in  each  ease  the  estate  is  holden  by  a  sep»rete  copy  of 
eoort  roll ;  in  each  that  is  the  title  and  regolatee  the  rights  of  the  lord  and  the 
tenant. 

.  Corr/cr,  in  reply.  The  lord  is  not  in  this  case  prejudiced  with  reference  to 
the  bargain  which  must  be  supposed  to  have  been  niade  when  this  copyhold 
tenement  was  originally  granted.  He  bad  one  heriot  then,  and  if  he  has  one 
BOW  he  has  no  ground  of  complaint,  although  during  some  intermediate  period 
he  may  have  enjoyed  still  greater  advantages.  The  -passage  in  Co.  Copy,  does 
not  depend  on  the  authority  of  the  case  referred  to.  The  preceding  part  of  the 
section  shows  that  Lord  Coke  had  in  view  the  distinction  between  a  severance 
of  title  and  a  severance  of  the  land. 

Cur.  adv.  vtdU 

Batlbt,  J.,  in  the  course  of  this  term  delivered  the  judgment  of  the  Court: 
The  question  in  this  case  was  whether  double  heriots  *were  payable  r^ 
upon  death  in  respect  of  what  had  heretofore  been  six  copyhold  tene-  '- 
ments.  They  were  held  of  the  manor  of  Boeham,  and  by  the  custom  of  thai 
manor,  there  is  payable  to  the  lord  on  the  death  of  any  tenant  of  any  of  the 
copyhold  tenements  called  Boardland,  dying  seised  thereof,  as  and  for  a  heriot 
in  respect  of  each  of  the  said  copyh^d  tenements,  the  tenant's  best  beast.  In 
April,  1812,  John  Andrews  died  seised  of  these  tenements,  having  previously 
surrendered  them  to  the  use  of  his  will,  and  having  devised  them  to  his  two 
sons,  Qeorge  Hazelar  Andrews  and  James  Andrews,  as  tenants  in  common  in  fee. 
In  August,  1812,  the  two  brothers  were  respectWely  admitted  to  undivided 
moieties,  and  in  February,  1818,  James  surrenidered  his  moiety  to  his  brother 
George  Hazelar,  and  he  was  admitted  thereto.  There  never,  therefore,  was 
any  dying  seised  whilst  the  mmeties  were  in  different  oMrnerships,  no  heriot 
ever  payable  for  a  separate  moiety,  and  no  instance  in  which  the  heriots  were 
in  fact  multiplied.  In  1824,  G^rge  Hazelar  Andrews  died  seised,  and  upon 
his  death  the  lord  seized  two  beasts  in  respect  of  each  of  the  six  copyhdds, 
and  for  the  seizure  of  six,  i.  e.,  all  bnt  one  on  each,  this  action  was  brought. 
The  question,  therefore,  in  substance  is,  whether  upon  a  tenancy  in  common, 
the  share  of  each  tenant  constitutes  a  diiiinct  ienemenit  or  whether,  notwith* 
standing  the  distinct  eitatea  of  each  tenant  in  common,  the  copyhold  does  not 
■till  remain  an  entire  tenement    The  custom  (which  is  against  oommon  right* 
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md  \o  be  coiMtnied  strictly)  ^ires  a  hertot  in  respect  of  each  tenement  of  which 

tkie  eo^yViMder  dies  seieed.     It  is  not  in  respect  oteaeh  ettate  in  a  copyhold 

tenemeni  of  which  the  terant  dies  seised,  but  in  respect  of  each  tenement.     In 

*\^\  ^^  ^^^  ^  heriot  service  or  beriot  custom  the  law  multiplies  *the  heriot 

^    in  two  eases,  one,  where  the  tenement  is  actually  divided,  and  concerted 
into  two  or  more  $eparate  tenetnentSf  the  other  where  the  tenement  is  leA  entire, 
but  dilTdrent  persons  hiive  distinct  undivided  estates  therein.    Before  the  statute 
of  quia  tmftores^  if  tenant  in  fee  who  held  under  certain  services,  aliened  part 
o(  tdi  land  in  fee  withoot  the  lord's  assent,  the  lord  might  nevertheless  distrain 
either  upon  the  land  sold,  or  upon  the  land  retained,  for  the  whole  of  his  services, 
and  the  lord  was  entitled  to  consider  the  whole  tenement  as  if  it  remained  entire; 
10  H.  7.  10,  pU  26;  Co.  Litl.  43,  a;  and  because  this  statute  did  not  bind  the 
king,  the  same  continued  in  the  king's  ease,  notwithstanding  this  statute.  Plow- 
dcn,  940.     Bat  in  ordinary  cases  since  the  statnte,  vay  freehold  tenant  may 
subdivide  his  tenement,  and  alien  part,  and  such  of  his  services  as  are  divisible 
will  be  liable  to  be  apportioned,  and  such  of  his  services  as  are  entire,  will  be 
multiplied ;  but  the  alienee  will  in  such  case  hold  his  portion  as  an  entire  inde- 
pendent tenement,  his  portion  will  be  liable  to  the  apportioned  proportion  only 
ef  tkie  divisible  services,  and  the  residue  will  also  be  held  as  an  entire  independ- 
ent tenement,  liable  only  to  its  apportioned  proportion  of  the  divisible  services. 
If,  for  instance,  C.  has  300  acres  of  freehold  land  at  15/.  rent,  fealty,  homage, 
mud  heriot,  and  he  aliens  100  acres  to  A.,  100  to  B.,  and  retains  100  to  himself, 
and  each  100  acres  is  of  the  same  value,  A.  will  hold  100  acres  at  G/.  rent, 
fealty,  homage,  and  heriot,  and  B.  and  G.  respectively  will  do  the  same, 
and  each  will  hold  his  proportion  as  a  separate  independent  tenement.  A.*s  tene- 
ment, and  B.'s  and  C.*s  respectively,  will  no  longer  be  liable  to  the  15/.  rent,  but 
*1  II    ^  ^^^  ^'  only,  and  it  is  not  necessary  in  this  ease  to  say  whether  bv  the 

'  union  of  the  three  ^tenements  in  one  person  the  15/.  rent  would  agam  be 
revived,  and  extend  over  the  whole  estate,  or  whether  the  three  tenements 
would  each  continue  a  distinct  tenement,  liable  to  its  5/.  only.  If  a  copyhold 
tenant  can  subdivide  his  tenement  in  the  same  manner,  the  same  consequences 
follow.  But  will  the  creadon  of  a  tenancy  in  common  have  the  same  effect  in 
producing,  even  for  a  time,  separate  tenements !  Where  the  tenement  is  sub- 
divided, each  tenant  holds  his  share  in  severalty,  and  it  is  subject  to  nothing 
beyond  its  own  services.  In  the  case  of  a  tenancy  in  common,  the  tenement 
is  undivided;  none  of  the  tenants  in  common,  be  there  what  number  there 
may,  knows  his  own  in  severalty ;  the  services,  which  in  case  of  division 
woidd  be  divisible,  remain  entire,  and  the  whole  land  is  liable  to  all  the  ser- 
vices. In  case  of  copyholds,  they  are  not  within  the  statutes  of  partition, 
beeanse  the  alteration  of  the  tenure  without  the  lord's  consent,  may  sound  to 
the  lord's  prejudice.  Uo.  Cop.  s.  54.t  And  how  will  the  tenure  be  altered, 
bot  by  splitting  into  two  or  more  several  tenements  what  before  was  an  entire 
tenement!  In  the  comment  upon  the  2d  chap,  of  the  statute  of  quia  etnptore*. 
Lord  Coke  makes  the  distinction  between  the  alienee  of  the  distinct  parcel  of  a 
fireehold  tenement  and  the  creation  of  a  tenancy  in  common.  That  branch  of 
the  statute  provides,  **  that  if  a  freeman  sell  any  part  of  his  lands  or  tenements, 
the  feoffee  shall  hold  immediately  of  the  chief  lord,  and  shall  be  forthwith 
charged  with  the  services  for  so  much  as  belongs  or  ought  to  belong  to  the 
chief  lord  for  that  parcel  {particula  ilia)  according  to  the  quantity  of  the  land 
•121   ^^  tenement  so  *sold.     And  so  in  this  case,  the  same  part  of  the  services 

J  shall  remain  to  the  chief  lord  to  be  taken  by  the  hands  of  the  feoflee,  for 
the  which  he  ought  to  be  attendant  upon  and  answerable  to  the  chief  lord, 
aeeording  to  the  quantity  of  land  or  tenement  sold  for  the  parcel  of  the  services 
so  due.*'  This  provision  is  the  foundation  of  apportionment  in  these  cases ; 
font,  where  thet  is  one  of  the  services  not  being  apportionable  at  common  law; 


tSse  M^wdim  v.  MmlisUr^  Cro.  Car.  44.    Com.  Dig.  Cop.  Oi 
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3  Vin.  Abr.  Apportionment^  note  to  pi.  1.  Upon  that  part  of  this  clause  which 
relates  to  the  holding  part  of  the  chief  lord,  and  at  a  proportion  of  the  services. 
Lord  Coke's  Commentaryt  is  this:  particula  ilia  (for  which  he  is  to  be 
charged)  is  understood  of  a  part  in  severalty^  and  not  in  common ;  and  there- 
fore it  is  holden,  that  if  the  tenant  make  a  feoffment  in  fee  of  the  moiety  or 
tlie  third  part  of  the  tenancy,  that  such  a  feofiee  is  not  within  the  purview  of 
this  statute ;  for  a  moiety  or  third  part  pro  indiviso  is  not  particular  for  that 
word  implieth  a  part  in  severalty.  6  Co.  1,  b.  And  the  meaning  of  this 
passage  is  very  distinctly  explained  in  Bro.  Abr.  Tenures^  pi.  64,  from  29  H. 
8,  which  Lord  Coke  cites.  **A  man  makes  feoffment  of  the  moiety  of  his  land  ; 
the  feoflee  shall  hold  of  the  lord  by  the  entire  services  by  which  the  entire 
land  was  held  before,  for  the  statute  tenendo  pro  particula  has  not  place  here, 
for  a  moiety  is  not  particular  and  there  is  a  contrariety  between  one  or  two 
acres  in  certain  and  a  third  part,  or  the  like,  which  extends  through  the  part 
and  the  whole  {q.  va,  per  mye  et  per  /oti/.")  This  authority,  therefore,  shows 
clearly,  that  in  the  case  of  freehohl  lands  which  are  *within  the  statute  ^^^ » 
of  quia  emptores^  the  creation  of  a  tenancy  in  common  leaves  the  services  ■- 
entire,  and,  consequendy,  must  leave  the  tenement  entire  also  ;  and  if  this  be 
the  case  in  freeholds,  a  fortiori  must  it  io  the  case  of  copyholds.  Co.  Copyh. 
8.  56,  p.  130,  cited  in  6  Vin.  105,  is  an  authority  in  case  of  copyholds  upon 
tlie  same  point ;  for,  after  noticing,  that  **  if  several  copyholders  join  in  a  grant 
of  their  copyholds  by  one  copy,  or  if  one  copyholder,  having  several  copyholds, 
grant  them  by  one  copy,  yet  the  grantee  shall  pay  several  fines,  for  they  shall 
enure  as  several  grants  ;*'  he  adds,  **  but  if  two  joint  tenants,  two  tenants  in 
common,  or  tenant  for  life  and  he  in  remainder  join  in  the  grant  of  a  copyhold, 
one  fine  only  is  due,  and  it  shall  enure  as  one  grant  only.'*  Kitchen,  245,  is 
nearly  to  the  same  purpose  :  ''Also,  if  tenant  for  life  and  he  in  remainder  or 
reversion  join  in  a  surrender  to  one  and  to  heirs,  he  to  whose  use  the  surren- 
der is  made  shall  pay  but  one  fine,  for  it  is  but  one  admittance  and  not  several, 
and  one  surrender  and  not  several,  and  there  is  but  one  tenant  admitted ;  the 
same  law  where  two  joint  tenants,  two  tenants  in  common,  or  coparceners, 
surrender  to  one  and  his  heirs,  shall  be  paid  but  one  fine.'*  These  autJiorities 
appear  to  me  to  establish  a  plain  distinction  between  the  alienation  of  an  entire 
part  and  the  creation  of  a  tenancy  in  common,  and  to  show,  that  though  the 
former  may  split  one  tenement  into  several,  the  latter  will  not.  I  would  notice 
also,  that  the  former,  the  alienation  of  an  entire  part,  must  always  be  the  act 
of  the  owner  in  fee  of  the  whole,  so  that  whoever  feels  the  consequences  must 
claim  through  the  person  by  whose  act  they  were  occasioned ;  whereas  the 
owner  of  a  part  of  the  tenement  only,  viz.,  one  of  several  joint  tenants,  or  one 
of  several  parceners,  *may  create  a  tenancy  in  common,  and  if  a  tenancy  p^. . 
in  common  would  create  a  division  into  distinct  tenements,  every  division  *- 
would  increase  the  number  of  tenements  in  geometrical  progression.  Dividing 
the  whole  8ix  times  into  moieties  (which  would  be  allowing  something  short 
of  one  division  every  century  since  the  commencement  of  legal  memory)  would 
make  what  was  originally  one  tenement  64,  (2 — 4 — 8 — 16—32 — 64,)  and 
dividing  it  six  times  into  three  shares  would  make  it  729,  (3 — 9—27 — 81 — 
243 — ^729,)  and  we  might  have  in  pleading,  what  I  apprehend  has  never  been 
hitherto  seen — ^a  statement  that  a  man  was  seised  in  his  demesne  as  of  fee  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor,  of  729  undivided 
parts  of  certain  copyhold  lands,  the  whole  into  729  parts  to  be  divided.  Such 
a  singularity  will,  I  trust,  never  be  seen  ;  but  whatever  may  at  any  time  have 
been  the  number  of  tenants  in  common  of  what  was  originally  one  copyhold 
tenement,  when  all  the  interests  are  again  vested  in  one  person,  he  may  con« 
slder  himself  as  seised  not  of  so  many  undivided  portions  of  the  land,  but  as 
the  sole  proprietor  of  one  entire  estate  and  tenement.     And  if  this  be  the  true. 

1 2  Inet.  503.    See  also  6  Co.  1,  b.    Piowd.  240.    F.  N.  B.  168,  d. 
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view  of  the  effect  of  a  tenancy  in  common,  and  the  proper  light  in  which  the 
question  in  this  case  ought  to  be  viewed,  it  will  not  be  necessary  to  occupy 
much  time  in  noticing  the  authorities  which  were  relied  upon  in  the  argument. 
The  authority  from  Fitzh.  is  the  case  not  of  the  creation  of  a  tenancy  in  com- 
mon, but  of  a  severance  of  the  estate  into  distinct  parcth^  and  the  alienation  of 
one  of  those  parcels  of  his  land  to  others.  And  if  we  are  right  in  supposing 
that  the  creation  of  a  tenancy  in  common  in  what  was  previously  an  entire 
*\&1  tenement  will  not  destroy  the  entirety  *of  the  tenement,  it  is  immaterial 
-'  to  consider  what  will  be  the  effect  of  severing  a  tenement  into  distinct 
parcels.  It  does  not  appear  from  Fitzh.  whether  that  was  the  case  of  a  copy* 
hold  or  of  a  freehold  tenement,  but  it  has  been  frequently  noticed  in  subse- 
quent case8,t  and  it  is  a  relief  to  us  not  to  be  called  upon  to  impeach  it 
Whether  it  be  a  right  or  a  wrong  decision,  we  consider  a  matter  still  open  for 
discussion.  In  Attree  v.  Scutt^  it  may  be  difficult  to  collect  from  the  report 
whether  there  was  not  a  severance  of  the  tenements  so  as  to  allot  to  one  tene- 
ment what  had  previously  been  parcel  of  another ;  but  the  judgment  of  the 
Court  appears  to  have  proceeded  upon  the  ground,  that  the  creation  of  a 
tenancy  in  common,  though  there  was  no  division  or  severance  of  the  property, 
created  distinct  and  separate  tenements,  and  in  that  respect  we  think  that  deci- 
sion wrong.  Gariana  and  Jekyll  was  a  case  of  the  creation  of  a  tenancy  in 
common,  and  upon  the  principle  that  the  creation  of  a  tenancy  in  common 
leaves  the  tenement  entire,  we  think  the  decision  in  that  case  rifht.  It  is  not 
necessary  for  us  to  say  what  would  have  been  our  opinion  had  that  been  a 
case  in  which  there  had  been  an  actual  severance  and  division  of  a  tenement 
into  distinct  and  separate  parcels,  so  as  to  have  given  to  separate  holders  sepa- 
rate properties  in  severalty,  and  we  cautiously  abstain  from  saying  any  thing 
on  that  point 

Postea  \o  the  plaintiffs. 

1 6  Co.  1  a.    8  Co.  105  a.    Palm.  342.     Kitchen  on  Copyholds,  269.    Com.  Dig.  Cm»v- 
Md,  K.  19. 


»J  6J  ♦PIGOTT,  Clerk,  v.  BAYLE Y. 

Where,  in  debt  for  not  setting  out  tithe  of  hay,  plaintiff  averred  that  there  was  a  certain 
immemorial  custom  as  to  setting  out  the  tithe  "within  the  parish,  and  the  limits, 
boandfl,  and  titheable  places  thereof:*'  Held,  that  this  averment  was  proved  by  evi- 
dence that  the  custom  prevailed  in  all  parts  of  the  parish  where  tithe  of  ha^  was  set 
out;  and  that  proof  of  a  modus  for  hay  in  one  township  made  no  difference,  Littledale, 
J.,  dabitante. 

Debt  by  the  plaintiff,  rector  of  the  parish  of  Edgmond,  in  the  county  of 
Salop,  against  the  defendant,  upon  the  2  &  3  Ed.  6,  c.  13,  for  not  setting  out 
tithe.  The  plaintiff  in  his  declaration  averred,  that  **  from  time  immemorial 
there  hath  been  within  the  parish  of  Edgmond,  the  bounds,  limits,  and  tithe- 
able  places  thereof,  a  custom  of  and  concerning  the  tithe  of  hay,  that  every 
eleventh  cock  of  hay  afler  the  grass  has  been  mowed  and  cut  down,  and  so 
managed,  treated,  und  dealt  with,  as  to  be  in  a  fit  state  to  be  carried  fVom  the 
ground  and  made  into  ricks,  after  the  course  of  good  husbandry,  shall  be  sepa- 
rated, divided,  and  set  out  from  the  residue  of  the  cocks,  for  tlie  tithe  of  all  the 
hay  so  mowed  and  cut  down  as  aforesaid;*'  and  that  the  defendant  mowed 
divers,  to  wit,  fifty  acres  of  hay,  and  did  not  set  out  the  tithe  according  to  the 
Gostoai.    Plea,  ml  dAet.    At  the  trial  before  GARSOWf  B.,  at  the  Ust  Summer 
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Assizes  for  Salop,  evidence  was  given  of  tithing  according  to  the  alleged  cu»- 
torn  in  most  parts  of  the  parish  of  Edgmond,  and  no  evidence  was  given  of  any 
other  mode  of  tithing  hay ;  but  it  was  proved,  that  in  one  township  (Tibberton) 
there  was  a  modus  for  hay,  and  it  was  thereupon  objected  for  the  defendant, 
that  the  custom  was  not  proved  as  alleged.  The  learned  Judge  overruled  the 
objection,  but  gave  the  defendant  leave  to  move  for  a  nonsuit;  and  a  verdict 
having  been  found  for  the  plaintiff, 

*  TawUon  now  moved  for  a  rule  nin  to  enter  a  nonsuit.  It  is  a  general  r« ^.^ 
rule  as  to  all  customs  and  prescriptions,  that  they  should  be  proved  as  '- 
broadly  as  laid.  Now,  the  plaintiff  in  the  present  case  failed  in  proving  the 
custom  as  alleged  in  his  declaration.  [Holrotd,  J.  It  was  proved  that  the 
custom  prevailed  in  all  parts  of  the  parish  where  the  tithe  of  hay  was  payable.] 
The  custom  was  laid  as  being  co-extensive  with  the  parish,  and  as  judgments 
upon  customs  of  this  nature  are  evidence  between  other  parties,  the  judgment 
in  this  case  may  hereafter  be  made  use  of  by  the  rector  in  disputing  the  modus 
which  now  prevails  in  the  township  of  Tibberton.  The  plaintiff  shonld, 
therefore,  have  been  compelled  to  prove  in  this  action,  that  the  custom  extended 
to  that  as  well  as  the  other  parts  of  the  parish.  The  mode  of  pleading  a  right 
of  common,  shows  how  strict  the  law  is  upon  this  point.  If  a  man  have  a 
certain  number  of  acres  intermixed  in  a  large  field  over  which  he  has  a  right 
of  common,  he  cannot  claim  the  right  over  the  whole  field,  but  must  except 
his  own  lands.t 

Abbott,  C.  J.  I  think  ^e  Court  may  very  fairly  understand  the  meaning 
of  the  allegation  in  question  to  be,  that  wherever  the  tithe  of  hay  was  set  out 
in  kind,  in  the  parish  of  Edgmond,  that  mode  of  setting  it  out  prevailed,  which 
was  stated  in  the  declaration ;  and  that  was  proved.  The  allegation  is,  that 
the  custom  prevails  within  the  parish ;  if  it  had  Been,  that  the  custom  prevails 
throughout  the  parish,  there  might  have  been  some  weight  in  the  objection. 

*Baylet,  J.     I  put  the  same  construction  upon  the  statement  of  the    p^.Q 
custom,  and  then  it  is  no  objection  that  a  modus  prevailed  in  one  town-    >- 
ship.     If  that  modus  should  hereafter  be  proved  to  be  a  bad  one,  the  evidence 
given  in  this  case  would,  if  uncontradicted,  be  sufficient  to  establish  the  custom 
as  to  the  township  where  that  modus  now  exists. 

HoLROTD,  J.  I  think  that  the  custom,  as  stated,  was  substantially  proved. 
The  custom  is  applicable  to  the  setting  out  of  the  tithe  of  hay,  and  to  that  only. 
It  cannot  apply  to  places  where  that  tithe  is  not  set  out,  such  places  are,  there- 
fore, virtually  excluded. 

LfTTLEDALE,  J.  Supposing  the  statement  of  the  custom  be  construed  as  an 
averment  that  it  prevails  throughout  the  parish,  that  averment  was  not  proved. 
RogtvM  v.  AUen^  1  Camp.  309.  The  question  then  is,  whether  die  statement 
is  to  be  considered  as  an  averment,  &at  the  custom  prevails  throughout  the 
parish.  I  am  inclined  to  think  that  it  is,  but  the  majority  of  the  Court  being 
of  a  diflferent  opiniout  the  defendant  cannot  have  a  rule. 

Rule  refused. 

t  See  Vin.  Abr.,  PretcnpftMi,  (T,)  pi.  23. 
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*KOSTER  V.  REED.  Baru,  et  aL,  Admr.'s  of  Sir  T.  REED,  decM. 

Wbete,  in  atamwtpait  on  n  policy  of  insurance  on  goods  hj  a  certain  ahip,  it  was  proved  that 
■he  sailed  oa  the  voyage  insured  with  the  goods  on  board,  and  never  arrived  at  ber  port  of 
deatmatioo,  and  that  a  few  days  after  her  departure,  a  report  was  beard  at  the  place 
wbenaealie  sailed,  that  the  ship  had  foundered  at  aea,  but  that  the  crew  were  aaved :  Held* 
that  this  was  sufficient  prima  facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that  the 
plaintiff'  waa  not  bound  to  call  any  of  the  crew,  or  to  show  that  he  was  unable  to  procure 
their  aiteadaiiea 

AmuMFsrr  on  a  policy  of  assurance  on  goods  sent  by  La  Vergine  deUa  Soli- 
todine,  on  a  voyage  from  Ijeghorn  to  Lisbon.  The  declaration  averred  that 
the  policy  was  effected  by  the  plaintiff  as  agent  of  Leon  Taurel,  that  on  tlie 
9th  of  April,  1821,  the  goods  insured  were  shipped  at  Leghorn,  and  that  the 
vessel  sailed  on  that  day  with  the  goods  oA  boara  from  Leghorn  on  the  voyage 
insured,  and  was  lost  by  perils  of  the  sea.  There  was  another  count  alleging 
a  loss  by  barratry.  Plea — The  general  issue.  At  the  trial  before  Abbott, 
C.  J.,  at  the  I^ndon  sittings  after  last  Trinity  term,  it  was  proved  that  the 
▼easel,  with  the  goods  insured  on  board,  sailed  from  Leghorn  in  April,  1821, 
on  the  voyage  insured,  and  that  she  never  arrived  at  Lisbon;  and  a  witness 
eaUed  by  the  plaintiff  stated,  that  three  or  four  days  afler  the  vessel  sailed  from 
Leghorn  he  heard  thai  she  had  foundered  at  sea,  but  that  the  crew  were  saved. 
For  the  defendant  it  was  objected,  that  the  mere  fact  of  non-arrival  did  not 
piore  a  loss  by  perils  of  the  sea  or  by  barratry,  and  that  if  the  evidence  last 
stated  were  resorted  to,  it  was  incumbent  on  the  plaintiff  to  call  some  of  the 
crew,  or  to  show  that  he  had  ineffectually  endeavored  to  procure  their  attend- 
ance. The  Lord  Chief  Justice  overruled  the  objection,  and  summed  up  the 
whole  of  the  evidence  to  the  jury,  who  found  a  verdict  for  the  plaintiff;  and 
now 

Bamewall  moved  for  ^  rule  ni$i  for  a  new  trial.  There  was  not  in  this 
MAI  case  any  evidence  of  a  loss  by  *perils  of  the  sea  or  by  barratry.  As 
^  soon  as  it  appeared  that  the  crew  survived  the  loss  of  the  ship,  it  was 
incnmbent  on  the  plaintiff  to  call  them.  [Batlby,  J.  The  evidence  that  the 
crew  survived,  was  merely  hearsay  evidence,  and  may  be  laid  out  of  the  case.] 
Then  there  was  nothing  to  prove  the  loss,  except  the  fact  of  non-arrival  at 
Lisbon.  It  may  be  conceded  that  non-arrival  after  so  long  a  period  had  elapsed 
proved  a  loss  of  some  sort,  but  it  did  not  prove  a  loss  by  the  perils  mentioned 
in  ihe  declaration.  In  every  case  to  be  found  in  the  books  where  non-arrival 
has  been  relied  on  to  prove  a  loss  by  perils  of  the  sea,  the  plaintiff  went  one 
step  further,  and  proved  that  the  ship  had  never  been  heard  of  after  a  certain 
period,  and  then  it  was  held,  that  inasmuch  as  if  the  crew  had  survived  they 
would  probably  have  given  some  tidings  of  the  vessel,  it  was  to  be  presumed 
that  the  vessel  and  all  on  board  perished  at  sea.  Green  v.  Broum^  2  Sir. 
1199;  Ntwby  v.  Recidn  Park.  Ins.  106 ;  Twtmlow  v.  Oswin,  Camp.  85 ;  HoumU 
nun  v»  77u}rnian,  Holt,  N.  P.  C.  242;  all  proceeded  upon  this  ground;  in 
each  of  them  it  was  proved  that  the  vessel  had  never  been  heard  of;  and  the 
Ordonnance  de  la  Marine,  Liv.  3,  T.  6,  det  AsBurancety  Art.  58,  is  to  the 
same  effect.  *'  Si  Tassure  ne  reeait  aucune  nouvelle  de  $on  navire^  il  pourra, 
apres  Tan  expire,  (a  compter  du  jour  du  depart  pour  las  voyages  ordinaires,) 
et  apres  deux  ans,  (pour  ceux  de  long  cours,)  faire  son  delaissement  aux  assu- 
rears,  et  leur  demander  paiement,  tarn  quU  $oit  besoin  d'auame  attestation 
dt  la  perteJ*  Valin,  in  his  commentary  on  this  article,  after  observing  that 
the  same  rule  is  laid  down  in  Guidon  and  other  books,  observes,  that  the 
assured  cannot  abandon  if  the  assurers  or  any  Uiird  persons  have  within  the 
_.^  'specified  time  received  intelligence  of  the  vessel.t  But,  secondly,  the 
I   evidence  of  the  witness,  who  said  he  heard  of  the  loss,  and  that  the  crew 

t  See  Valin's  Commentary,  Rochelle  edit.  1766,  vol.  ii.  141. 
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survived,  must  be  taken  into  consideration.  The  plaintiff  tendered  it,  and  it 
was  not  objected  to;  the  defendant,  therefore,  is  entitled  to  the  benefit  of  it 
now,  especially  as  the  Lord  Chief  Justice  left  it  to  the  consideration  of  tlie 
jury.  It  must  be  taken  then  that  the  crew  survived  the  loss  of  the  vessel,  and 
that  fact  having  been  established,  the  plaintiff  was  bound  to  call  some  of  them, 
or  to  account  for  their  absence :  he  did  not  otherwise  give  the  best  evidence  that 
the  nature  of  the  case  admitted,  and  the  evidence  which  he  had  before  given 
ought  not,  under  such  circumstances,  to  have  been  left  to  the  jury.  Williams 
¥.  E.  L  Company^  3  East,  192.  In  Bull.  N.  P.  293,  it  is  stated  as  the  first 
general  rule  of  evidence,  that  the  party  must  give  the  best  evidence  that  the 
nature  of  the  thing  is  capable  of.t 

Abbott;  C.  J.  The  only  question  is,  whether  in  this  case  there  was  saffi* 
cient  to  be  left  to  the  jury  as  evidence  of  a  loss  by  perils  of  tlie  sea  or  by  bar- 
ratry. The  defendants  now  contend  that  the  plaintiff  should  have  proved  that 
which  it  was  impossible  for  him  to  do,  viz.,  that  the  ship  had  never  been  heard 
of,  for  she  had  been  heard  of,  and  the  account  received  was,  tliat  she  foun- 
dered at  sea.  The  evidence  given  at  the  trial  was,  that  the  vessel,  with  the  goods 
insured  on  board,  sailed  from  Leghorn  in  April,  1821,  for  Lisbon,  *that  r^o 
she  never  arrived  at  that  place,  and  that  a  few  days  after  her  departure  ^ 
from  Leghorn,  the  witness  heard  that  she  had  foundered  at  sea,  but  that  the 
crew  were  saved.  Taking  the  whole  of  that  account  together,  it  proved  a  loss 
by  perils  of  the  sea ;  but  we  are  asked  to  take  half  of  it  only,  viz.,  that  the  crew 
survived ;  and  to  exclude  from  our  consideration  that  which  related  to  the  loss 
of  the  ship.  I  think  we  should  not  be  justified  in  so  doing,  and  that  it  is  impos- 
sible for  us  to  say  that  at  tliis  distance  of  time  it  was  incumbent  on  the  plaintiff 
to  send  all  over  Europe  in  search  of  the  crew  of  this  vessel,  whom  we  must 
suppose  to  have  been  foreigners,  the  ship  being  foreign,  and  trading  between 
foreign  ports.  For  these  reasons  it  appears  to  me  that  there  was  sufficient  evi- 
dence to  be  left  to  the  jury,  and  that  the  verdict  ought  not  to  be  disturbed. 

Baylbt,  J.  I  am  of  the  same  opinion.  When  it  is  said  that  a  ship  has  not 
been  heard  of,  I  take  that  to  mean  that  no  intelligence  has  been  received  from 
persons  capable  of  giving  an  authentic  account;  and  not  that  mere  rumors  have 
never  been  heard.  In  that  sense  the  vessel  in  question  had  never  been  heard 
of.  But  although  such  evidence  has  frequendy  been  given,  it  cannot  in  all  cases 
be  essential.  In  the  present  case  the  plaintiff  was  owner  of  the  goods,  not  of 
the  vessel,  and  the  underwriters  might  have  just  as  good  means  of  inquiring 
about  the  crew  as  the  plaintiff  had.  Why  then  is  it  not  as  reasonable  to  call 
upon  them  to  prove  affirmatively  that  intelligence  of  the  ship  had  been  received, 
as  upon  the  plaintiff  to  prove  the  negative.  In  the  absence  of  any  such  evi- 
dence, I  think  it  was  fair  to  presume  that  the  ship  perished  at  sea. 

^HoLROYD,  J.     I  think  there  was  sufficient  prima  facie  evidence  of    rM« 
a  loss  by  perils  of  the  sea;  and  it  was  just  as  reasonable  to  expect  the   '- 
defendants  to  give  evidence  to  rebut  that,  as  to  call  upon  the  plaintiff  for  evi- 
dence in  confirmation. 

LiTTLEDALE,  J.,  concurrcd. 

Rule  refused. 

t  See  the  observations  upon  this  rule  in  1  Stark,  on  Ev.  389,  and  pariiculartf  upon  the 
case  of  W\lliam$  v.  E.  I.  Company^  which  seems  to  have  occasioned  some  misapprehen- 
sion as  to  the  nature  and  extent  of  the  rule.  The  expression  used  in  Bac  Abr.  Evidence, 
(I,)  that  *'  the  law  requires  the  highe$t  proof  the  nature  of  the  thing  is  capable  of,"  appears 
Xp  be  more  appropriate,  and  leas  liable  (o  misconstruction  than  bett  evidence. 


asi 
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The  KING  v.  RAWLINSON,  Esq. 


Vrii«Te  the  commissioners  of  pavement  within  a  certain  district  were  authorised  by  act  of 
parWament  to  direct  and  regulate  the  stands  of  hackney-coaches  within  the  district: 
lield,  that  this  save  them  power  to  remove  a  stand  from  a  street  where  it  occasioned 
obstmetioos  in  the  carriage-way. 

A  Ruis  had  been  obtained,  railing  upon  the  defendant,  a  magistrate  of  th€ 
coanty  of  Middlesex,  to  show  cause  why  a  writ  of  mandamui  should  not  issue 
directed  to  him,  commanding  him  to  hear  and  determine  an  information  exhi-* 
btted  before  him  by  the  surveyor  of  the  pavements  in  the  South  West  district 
of  the  parish  of  St.  Pancras,  asrainst  R.  Johnson,  a  hackney  coachman,  for  taking 
his  stand  with  his  chariot  in  Rowland  Street,  in  the  said  district,  and  plying  for 
a  &re  there,  so  as  to  obstruct  the  carriage  way.  It  appeared  by  the  affidavits 
that  for  many  years  there  had  been  a  stand  of  hackney  coaches  in  Howland 
Street,  but  that  it  occasioned  some  obstruction  to  carriages  going  to  certain 
parts  of  the  street,  and  some  of  the  inhabitants  having  complained  of  it  as  a 
naisance,  the  commissioners  of  pavement  for  the  district,  thinking  they  had 
power  to  do  so  by  the  12  6.  3,  c.  69,  s.  36,t  on  the  15th  of  December,  1825, 
M41  ^made  an  order,  that  the  stand  should  be  removed  from  Howland  Street 
-'  into  a  part  of  Tottenham  Court  Road,  also  within  the  district,  and  due 
notice  was  given  to  the  coachmen  not  to  take  their  stand  in  Howland  Street. 
The  coachmen  thinking  that  the  commissioners  had  not  power  to  ma'ke  such 
an  order,  refused  to  comply  with  it;  and  R.  Johnson  having  taken  his  stand  in 
the  street,  an  information  was  exhibited  against  him  before  the  defendant,  in 
order  to  recover  the  penalty  imposed  by  the  statute.  The  magistrate,  being  of 
opinion  that  the  commissioners  had  not  authority  to  remove  the  coach-stand, 
refused  to  hear  the  information,  and  advised  the  informant  to  apply  to  this 
Gonrt  for  a  tnandamua,  whereupon  this  rule  was  obtained. 

Scarlett  and  Jlndrewa  showed  cause.  The  statute  under  which  the  com- 
missiouers  of  pavement  acted  did  not  give  them  power  to  make  the  order  in 
question.  They  are  enabled  to  direct  and  regtdate  the  stands  of  hackney 
coaches,  which  means  that  they  may  make  such  orders  as  are  necessary  to 
preserve  good  order  and  good  conduct  upon  the  stands.  The  order  in  ques-* 
tion  could  not  be  made  without  a  power  to  cdler  and  remove  the  stands,  which 
power  certainly  is  not  expressly  given  by  the  act.  By  the  9  Ann.  c.  23,  s.  16, 
power  was  given  to  the  commissioners  of  hackney  coaches  to  make  by-laws 
binding  on  the  persons  licensed  to  keep  hackney  coaches,  and  section  17 
^^^-  ^required  that  such  by-laws  should  be  approved  and  allowed  by  the 
J  Lord  Chancellor,  the  Lord  Chief  Justice  of  either  Bench,  and  the  Lord 
Chief  Baron  of  the  Exchequer.  In  1771  the  commissioners,  in  pursuance  of 
the  power  so  given,  made  certain  by-laws,  whereby  it  was  ordered,  **  that  no 
hackney  coachman  shall  stand  and  ply  in  any  of  the  high  or  broad  streets  of 
the  cities  of  London  or  Westminster,  or  the  suburbs  thereof,  being  of  the  breadth 
or  width  of  thirty  feet  between  the  posts  or  foot  pavement  on  each  side,  or  of 
forty  feet  between  the  houses  where  there  are  no  posts  or  foot  pavement,  unless 
it  be  in  the  middle  of  such  streets ;  nor  shall  stand  in  any  street  where  it  is  not 
of  the  respective  breadth  or  width  before  mentioned.**  And  then  certain  places 
are  mentioned  where  it  should  not  be  lawful  for  hackney  coachmen  to  ply  at 

t  The  clause  is  as  follows:  *'And  whereas  hacknejr  coachmen  and  hackney  chairmen 
freqaently  take  their  stands  with  their  coaches  and  chairs  in  such  parts  of  the  streets  so 
as  to  occasion  obstructions  both  in  the  foot  and  carriage  ways,  be  it  therefore  enacted, 
that  from  and  after  the  pasaing  of  this  act  the  said  commissioners,  or  any  seven  or  more 
of  them,  may  direct  and  regulate  such  stands  of  all  hackney  coaches  and  chairs  within  the 
Units  of  this  act,  as  they  m  their  discretion  think  proper ;  ana  if  any  hackney  coachman 
or  hackney  chairman  shall  not  comply  with  such  directiona  and  regulations,  he  or  they 
lUl  foiibtt  the  aam  of  lOt.  for  every  such  offence." 
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all,  Howlaod  Street  is  more  than  thirty  feet  wide,  and  is  not  amongst  the 
excepted  places ;  and  it  has  been  always  understood  that  hackney  coaches  may 
ply  wherever  they  please,  provided  they  do  not  violate  those  by-laws.  Seve- 
ral statutes  have  been  passed  to  prohibit  them  from  standing  in  certain  specified 
places,  which  would  have  been  unnecessary  had  they  not,  but  for  such  acts, 
had  a  right  to  stand  there.  If  the  commissioners  have  the  power  for  which 
they  contend,  they  must  have  power  to  remove  the  coaches  altogether  from  ^e 
district,  but  the  Court  will  not  easily  be  induced  to  say  that  the  legislature 
intended  to  give  them  such  jurisdiction. 

The  Solicitor  General,  contra.  Nothing  can  be  more  reasonable  than  that 
some  power  should  exist  to  point  out  the  places  where  hackney  coachmen  may 
take  their  stand;  and  upon  a  reasonable  construction  of  tlie  *]2  G.  3,  r^A 
e.  69,  s.  36,  it  will  "be  apparent  that  such  a  power  is  vested  in  the  com-  ■- 
missioners  of  pavement  within  the  district  in  question.  The  act  recites  that 
hackney  coachmen  frequently  take  their  stands  with  their  coaches  in  such 
parts  of  the  streets,  so  as  to  occasion  obstructions  both  in  the  foot  and  carriage 
ways;  and  tlien  gives  the  commissioners  power  to  direct  and  regulate  such 
stands.  They  may  therefore  clearly  remove  the  stand  from  one  part  of  a  street 
to  another ;  and  if  so,  why  should  they  not  remove  it  out  of  the  street,  if  they 
think  fit  1  It  is  said  that  such  a  power  would  enable  them  to  send  the  roaches 
out  of  the  district,  but  that  would  be  an  abuse  of  the  power,  and  such  abuse 
ought  not  to  be  presumed  in  order  to  raise  an  argument  as  to  the  construction 
of  the  act. 

Abbott,  C.  J.  Looking  at  the  whole  of  this  clause,  1  think  that  dired 
means  appoint.  And  if  the  commissioners  may  appoint  the  stands  of  hackney 
coachmen,  that  necessarily  includes  a  power  of  saying  that  they  shall  not  take 
their  stand  in  a  particular  place,  as  well  as  that  they  may  do  so.  If  that  be  so, 
the  order  that  the  coachmen  should  not  take  their  stand  in  Howland  Street  was 
a  valid  order,  and  the  magistrate  ought  to  hear  the  information  preferred  against 
Johnson  for  refusing  to  obey  the  order.  The  rule  must  on  that  ground  be  made 
absolute ;  it  is  unnecessary  at  present  to  say  any  thing  upon  that  part  of  the 
order  whereby  the  coachmen  were  directed  to  take  their  stand  in  Tottenham 
Court  Road. 

HoLROTD,  J.  Considering  the  recital  of  the  clause  in  question,  and  the 
obstruction  sworn  to  have  been  ^occasioned  by  the  stand  of  coaches  in  r^a«y 
Howland  Street,  I  think  that  the  commissioners  of  pavement  had  power  '- 
to  remove  them.  The  recital  is,  tiiat  hackney  coachmen  take  their  stands  in 
such  parts  of  the  streets  so  as  to  occasion  obstructions,  and  the  power  given  is 
to  direct  and  regulate  such  stands,  i.  e.,  such  stands  as  occasion  obstructions. 

LrrTLEDALE,  J.  I  am  of  the  same  opinion.  The  validity  of  the  by-laws 
made  in  1771  has  never  been  disputed,  and  they  prohibit  hackney  coachmen 
from  taking  their  stands  in  particular  places.  Now  the  statute  9  Ann.  c.  23, 
merely  authorizes  the  making  of  by-laws,  **  for  the  good  government  and  regu- 
lation'* of  persons  licensed  to  keep  hackney  coaches.  The  words  of  the 
18  G.  3,  c.  69,  8.  86,  are  quite  as  laige,  and  ought  to  receive  as  laige  a  con- 
Blniction. 

Rule  absolute. 


m 
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FREE,  D.D..  9.  BURGOYNE. 


la  prolubiuoii»a  writ  ofarror  allowed  ftfter  •  writ  of  contuitation  haf  b«ea  daliverad  to  the 

court  below,  is  not  a  tupertedeas, 

FROHnmoN.  A  writ  of  error  had  been  sued  out  to  ^e  Exchequer  Cham- 
ber, but  this  Court  having  decided,  that  in  prohibition  a  writ  of  error  does  not 
lie  to  the  Exchequer  Chamber,!  a  new  writ  to  the  House  of  Lords  was  issued, 
and  allowed;  and  thereupon 

Dennwn  moved  to  stay  proceedings  upon  the  consultation  which  had  been 
granted  in  this  case.  The  motion  was  made  upon  an  affidavit,  staling  that 
Mon  after  *the  former  writ  of  error  was  allowed,  the  plaintiff  moved  to  stay  the 
^  proceedings  on  the  consultation,  which  the  defendant  had  carried  down 
and  delivered  to  the  Court  below;  and  that,  when  the  Court  dismissed  that 
application,  a  new  writ  of  error  was  sued  out  and  allowed. 

Abbott,  C.J.  If  the  writ  of  consultation  had  been  sued  out  afler  the  allow- 
ance of  the  writ  of  error,  the  Court  might  have  quashed  it,  quia  improvide 
tmanavity  or  if  it  had  been  delivered  to  the  Court  below  afler  the  writ  of  error 
issued,  that  might  have  been  a  misprision,  of  which  this  would  take  conusance, 
bat  it  is  clear  upon  your  affidavit,  that  the  writ  of  consultation  had  been  deli- 
vered to  the  Court  below,  before  the  writ  of  error  to  the  House  of  Lords  was 
allowed.  The  consultation,  which  is  in  the  nature  of  an  execution  on  the 
ja^gmeot  in  prohibition,  was  thereby  executed,  and  could  not  afterwards  be 
fuderseded  by  a  writ  of  error. 

Rule  refused. 

t  See  5  B.  &  C.  765. 


DOE  on  the  demise  of  TYNDALE  et  al.  v.  HEMING,  GEORGE,  et  aU 

Where,  in  ejectment,  the  attorney  for  the  lessor  of  the  plaintiflr  obtained  from  one  of  the 
defendants  (the  tenant  in  possession)  a  lease  of  the  premises  granted  to  him  for  a  term 
not  then  expired,  in  order  to  prevent  the  defendants  from  setting  it  up  to  defeat  the 
aciton:  Held,  that  be  thereby  rccoanised  it  as  a  valid  instrument,  and  that  when  pro* 
doced  io  pursuance  of  notice  from  the  defendants,  it  might  be  read  in  evidence  witnout 
caJliag  the  subscribing  witness  to  prove  the  ezecuiion  by  the  grantor  of  the  lease. 

EncmiBNT  for  lands  in  Suffi)lk.     Plea — Not  Guilty. 

At  the  trial  before  Batlet,  J.,  at  the  last  Summer  Assizes  for  Suffolk,  it 
appeared  that  the  lessors  of  the  plaintiff  claimed  as  devisees  of  one  Blacknell, 
^g^  who,  when  living,  was  the  heir  at  law  of  Lady  Graves,  who  was  'alleged 
J  to  have  been  seised  in  fee  of  the  premises.  The  plaintiff  having  proved 
hia  ease,  the  defendant  called  for  the  production  of  a  lease  of  the  lands  in  ques* 
tion,  granted  by  Lady  Graves  to  the  defendant  Geoige,  in  1812,  for  a  term  of 
Ibarteen  years  from  October,  1812.  It  appeared  that  the  attorney  for  the  lessor 
of  the  plaintiff  had  been  making  inquiries  as  to  the  situation  and  extent  of  the 
property,  and  that  George  voluntarily,  in  order  to  furnish  infoi-mation,  gave  him 
the  lease.  At  the  assizes  a  summons  was  obtained  by  the  attorney  for  the 
defendants,  calling  upon  the  attorney  for  the  lessors  of  the  plaintiff,  to  show 
cause  why  he  should  not  produce  the  lease  and  allow  a  copy  to  be  taken ;  and, 
thereopon,  he  obtained  from  the  defendant  George,  authority  to  retain  and 
keep  the  lease  secret.  The  summons  was  attended,  and  an  order  made  thai 
the  attorney  for  the  lessors  of  the  plaintiff  should  give  the  names  of  the  sub* 
scribing  witnesses  to  the  lease,  which  was  accordingly  done.     The  lease  when 
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HARGRAVE  v.  SHEWIN  and  DIGBY. 

Replevin  for  taking  plaintiff's  corn  in  four  eloees.  Avowry  for  rent  arrear,  stating  that 
plaintiflf  held  the  closes  in  which,  &c,  at  and  under  a  certain  yearly  rent.  Plea  in  bar, 
nom  temuH  modo  et  forma.  It  appeared  in  evidence  that  fbe  tenant  held  the  four  closea 
mentioned  in  the  declsration,  and  two  others  also, at  the  rent  mentioned  in  the  avowry: 
Held,  that  this  evidence  supported  the  avowry. 

Replbvibi.  The  declaration  stated  that  the  defendants  took  the  growing  com 
of  the  plaintiff  in  four  closes,  mentioned  by  name  in  the  count«  Avowry  by 
Shewin,  and  cognizance  by  Digby,  alleged  that  W.  M.,  P.  F.,  and  J.  H.,  for 
a  long  space  of  time,  to  wit,  &c.,  ending,  die,  and  from  thence  until  and  at  the 
same  time  when,  &c.,  held  and  enjoyed  an  undivided  moiety  of  the  said  closes, 
in  which,  &c.,  with  the  appurtenances,  as  tenants  thereof  to  defendant  Shewin, 
by  virtue  of  a  certain  demise  thereof  theretofore  made,  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  14/.  U.  2(/.,  payable,  &c.,  and  so  justified 
taking  the  com  for  rent  arrear.  Plea  in  bar,  that  W.  M.,  P.  F.,  and  J.  H., 
did  not  hold  modo  tt  forrncu  At  the  trial  before  Abbott,  G.  J.,  at  the  last 
Summer  Assizes  for  Lincoln,  it  appeared  in  evidence,  that  W.  M.,  P.  P.,  and 
J.  H.,  held  an  undivided  moiety  of  six  closes,  at  the  rent  mentioned  in  the 
*avowry,  and  it  was  thereupon  objected  that  this  was  a  fatal  variance  p^^. 
between  the  allegation  and  the  proof  of  the  tenancy.  The  Lord  Ghief  ^ 
Justice  overruled  the  objection,  but  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict. 

Beader  now  moved  accordingly,  and  contended,  that  the  evidence  did  not 
support  the  avowry.  If  the  rent  of  14/.  Is.  2d.  was  payable  for  six  closes,  it 
could  not  be  due  as  rent  of  the  four  closes  mentioned  in  the  declaration  and 
referred  to  in  the  avowry.  It  was  not,  perhaps,  necessary  for  the  defendants 
to  specify  what  premises  were  holden,  but  they  should  have  alleged  that  the 
closes  in  which,  ^.,  were  holden  (amongst  others)  at  a  certain  rent ;  but  as 
the  avowry  contains  a  precise  allegation  that  the  closes  mentioned  in  the  decla* 
ration  were  holden  at  and  under  a  certain  rent,  it  was  incumbent  on  the  defend* 
ants  to  prove  the  tenancy  as  alleged.  In  replevin,  the  contract  upon  which  the 
rent  becomes  due  must  be  tmly  stated.  Brown  v.  Sayce^  4  Taunt.  320.  The 
judgment  in  this  case  may  hereafter  be  used  to  prove  that  the  rent  of  the  four 
doses  is  14/.  U.  2(/. 

Abbott,  C*  J.  Each  part  of  the  land  is  liable  to  the  whole  rent;  the  defend* 
ants  might,  therefore,  properly  say  that  the  closes  in  which  the  distress  was 
taken  were  held  under  the  whole  rent  payable  for  the  six  closes. 

HoLROTD,  J.  The  tenant  held  the  portion  of  the  farm  mentioned  in  the 
declaration  at  the  whole  rent,  *and  a  distress  for  the  whole  might  have  r^m 
been  taken  in  that  or  any  part.  1- 

Rule  refused.! 

t  Batlbt,  J.,  was  fone  to  Chambers. 
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THOMPSON  et  al.  «.  G.  TRAIL,  6.  TRAIL  the  Younger,  and 

M.  BROWN. 

The  Tendbr  of  a  qaantity  of  tin  shipped  the  saine  on  board  a  ship  bound  to  Leghorn  by  the 
ordere  of  the  vendee.  The  captain,  hj  hit  bill  of  lading,  undertook  to  deliver  the  tin  to 
an  indiridaal  at  Leghorn.  The  tin  being  heavy,  was  placed  at  the  bottom  of  the  hold, 
with  other  ^ooda  over  it.  The  vendee  having  become  bankrupt,  the  vendor  required  the 
ceptaio  to  deliver  up  the  tin,  but  did  not  tender  the  freight  or  offer  to  make  anv  com- 
penaaiioo  to  him  for  the  trouble  of  unloading  the  vessel.  The  latter  refused,  aileginji 
that  he  had  signed  a  bill  of  lading  to  deliver  the  tin  to  another  person :  Held,  that  ihui 
was  Bofficient  evidence  of  a  conversion. 

Tkovbr  for  ten  barrels  of  tin.    Plea — Not  guilty. 

At  the  trial  before  Abbott,  G.  J.,  at  the  London  sittings  after  last  Trinity 
term,  the  following  appeared  to  be  the  facts  of  the  case.  The  plaintiffs  were 
iron  merchants  and  dealers  in  tin,  in  London.  The  defendants,  Trail,  were 
the  owners,  and  the  defendant  Brown,  was  the  master  of  the  ship  Geoige  and 
Mary.  On  the  23d  of  January,  1826,  May,  Alewyn  Sl  Co.,  purchased  of 
the  plaintiffs  ten  barrels  of  tin,  and  by  their  order  the  plaintiffs  shipped  the 
same  on  board  the  defendant's  ship,  and  made  out  the  invoice  to  May,  Alewyn 
iL  Co.  The  mate  signed  a  receipt  for  the  ^oods,  in  which  it  was  stated  that 
he  had  received  them  from  the  plaintiffs.  The  bill  of  lading,  which  was  signed 
by  the  captain  on  the  24th  of  January,  1826,  stated  that  the  goods  were  shipped 
by  May,  Alewyn  Sd  Co.,  and  were  to  be  delivered  at  the  port  of  Ijeghorn,  unto 
one  Sonsini  or  his  assigns.  On  the  4th  of  February,  May,  Alewyn,  A  Co., 
stopped  payment,  and  on  the  7th  of  February  the  plaintifis  made  a  formal 
demand  upon  the  captain  to  have  the  tin  delivered  up  to  them,  but  they  did  not 
make  any  tender  of  the  freight,  nor  any  offer  of  compensation  for  the  trouble 
M7^  of  unloading  the  ship.  At  that  time  the  ^greater  part  of  the  cargo  had 
•I  been  shipped,  and  the  tin  being  a  heavy  substance,  had  been  placed  at 
the  bottom  with  other  goods  over  it.  The  captain  refused  to  deliver  the  tin  to 
the  plaintiffs,  alleging  as  a  reason  for  such  refusal,  that  he  had  signed  a  bill  of 
lading  for  some  odier  person.  The  Lord  Chief  Justice  was  of  opinion,  that 
this  was  sufficient  evidence  of  a  conversion,  and  a  verdict  was  found  for  the 
plaintiffs  for  the  value  of  the  tin. 

Campbell  now  moved  to  enter  a  nonsuit.  There  was  no  evidence  of  a  con- 
version. There  was  a  demand  and  refusal,  but  there  was  no  tender  of  the 
freight  In  order  to  make  a  demand  and  refusal  presumptive  evidence  of  a 
conversion,  a  party  at  the  time  of  making  the  demand  ought  to  have  a  right  to 
the  possession  of  the  goods.  Baldwin  v.  CoUy  6  Mod.  212.  Here,  at  the  time 
when,  and  the  place  where  the  demand  was  made,  the  plaintiff's  had  no  right  to 
the  possession  of  the  tin,  for  it  had  been  delivered  to  the  defendants  to  be  carried 
to  Leghorn.  The  contract  on  the  part  of  the  defendants  was  to  deliver  the  tin, 
not  at  London,  but  at  Leghorn.  That  contract  was  never  rescinded.  In  pur^ 
suance  of  it  the  tin  had  been  shipped  on  board  the  vessel,  and  could  not  be 
unshipped  without  removing  the  rest  of  the  cargo,  and  causing  great  labor  and 
expense.  Suppose  the  ship  had  actually  proceeded  as  far  as  Gravesend  or 
Portsmouth,  could  the  owner  of  any  single  bale  of  goods  have  insisted  that  the 
whole  cargo  should  be  unshipped  at  either  of  those  ports,  in  order  that  his 
goods  might  be  returned  to  him  ?  If  there  had  been  any  proof  that  the  captain 
had  delivered  the  goods  at  Leghorn  contrary  to  the  orders  of  the  shipper,  that 
*2iftl  °^^^^  }M.ye  been  evidence  *of  a  conversion.  J^Combie  v. Davietf  6  East, 
^  538.  Here,  die  only  evidence  offered  was  the  demand  and  refusal,  and 
the  plaintiffs,  at  the  time  when  the  demand  was  made,  had  no  right  to  the 
possession  of  the  tin. 

Batlet,  J.  Here  the  captain  said,  at  the  time  when  the  demand  was  made, 
that  he  had  signed  biUs  of  lading  to  deliver  the  tin  to  another  person,  and  that 
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he  would  not  deliver  it  to  the  plaintifls.  He  thereby  dispensed  with  any  tender 
of  the  freight.  He  did  not  allege  as  a  reason  for  not  delivering  the  tin,  that  he 
could  not  get  at  it,  but  merely  that  he  had  signed  bills  of  lading  to  another. 
That  being  so,  I  think  the  demand  and  refusal  was  presumptive  evidence  of  a 
conversion. 

Rule  refused* 


BATES  V.  PILLING  and  SEDDON. 

A.  employed  B.,  an  attorney,  to  enforce  payment  of  a  debt.  B.  directed  his  agent  to  sue 
out  a  justiciea  in  the  county  court.  Before  the  return  of  the  justiciea  the  debtor  paid^  debt 
and  costs  to  B.  His  agent,  not  knowins  of  such  payment,  afterwards  entered  up  judg- 
ment in  the  county  court,  although  the  defendant  had  not  appeared,  and  sued  out  execu- 
tion under  which  the  goods  of  the  debtor  were  seized :  Held,  that  A.  and  B.  were  liable 
aa  trespassers. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling  housey  and 
taking  his  goods  and  chattels.  Plea — Not  guilty.  At  the  trial  before  the 
justices  of  the  great  sessions  of  the  Chester  circuit,  the  following  appeared  to 
be  the  facts  of  the  case.  Bates,  the  plaintiff,  being  indebted  to  Pilling  in  the 
sum  of  2/.  5f.  6d.,  the  latter  instructed  the  defendant  Seddon,  an  attomeyy 
residing  at  Manchester,  to  apply  to  Bates  for  payment.  Seddon,  after  making 
several  applications  to  Bates,  ^instructed  Thomas  Smith,  his  agent  at  r^og 
Chester,  to  issue  a  justicies  against  Bates,  and  to  send  it  to  Birch,  a  '- 
sheriff's  officer  at  Stockport,  to  be  executed.  A  justicies  was  issued,  returnable 
the  29th  of  March,  1825;  it  was  served  upon  Bates  on  the  25th,  and  on  that 
day  he  called  on  Seddon,  at  Manchester,  and  paid  the  debt  and  costs.  On  the 
29th,  Seddon  wrote  to  Smith,  to  inform  him  that  the  action  was  settled.  But 
on  the  same  day  Smith  had  signed  judgment,  (the  defendant  Bates  not  having 
appeared,)  and  sued  out  execution  and  delivered  it  to  Birch,  with  instructions  to 
levy  the  debt  and  costs,  and  under  that  execution  the  debt  and  costs  were  levied 
on  the  31  St  of  March.  Upon  this  evidence  it  was  contended,  tliat  the  defend- 
ants were  not  liable  in  this  form  of  action ;  for  assuming  that  Seddon  had  been 
guilty  of  negligence  in  not  countermanding  the  process,  still  he  would  not 
thereby  become  a  trespasser,  but  would  be  answerable  only  in  a  special  action 
on  the  case.  Here,  Pilling  had  merely  instructed  Seddon  to  enforce  payment 
of  the  debt,  and  Seddon  had  only  instructed  Smith  to  sue  out  a  justicies ;  the 
latter  had,  therefore,  exceeded  his  authority,  and  Seddon  was  not  answerable. 
The  learned  judges  reserved  the  point,  and  a  verdict  was  found  for  tlie  plain* 
tiff,  damages.  Iff.,  with  liberty  to  the  defendants  to  move  to  enter  a  nonsuit. 

Campbell  J  on  behalf  of  the  defendant  Seddon,  now  moved  to  enter  a  nonsuit. 
Seddon  was  not  a  trespasser.  He  never  authorized  the  trespass  committed ; 
he  merely  ordered  a  justicies  to  issue,  and  assuming  that  he  was  guilty  of  negli- 
gence in  not  having  countermanded  the  process  as  soon  as  he  ought,  still  he 
would  only  be  liable  in  a  special  action  on  the  case.  Smith,  instead  of 
♦proceeding  by  the  usual  mode  to  compel  performance,  viz.,  by  sum-  r^^^ 
mons,  attachment,  and  distress  infinite,  (Com.  Dig.  tit.  County^  C.  9,)  *• 
signed  judgment,  although  the  defendant  below  had  not  appeared.  That  judg- 
ment, and  the  execution  taken  out  upon  it,  were  void.  WilHatna  v.  Lord  BagoU 
3  B.  &  C.  772.  But  the  causing  Bates  to  be  arrested,  was  the  act  of  Smith, 
and  not  of  Seddon ;  and  although  Smith  was  the  agent  of  Seddon,  yet  he  could 
only  bind  him  to  the  extent  of  the  authority  given  to  him.  In  Barker  v.  Brw- 
ham  J  3  Wils.  368,  it  was  held  that  trespass  would  lie  against  an  attorney  and 
client  for  suing  out  an  illegal  ca,  fa.»  and  causing  a  party  to  be  arrested,    Bo^ 
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there  the  attorney  personally  sued  out  the  ca.  «a.,  and  delivered  it  to  the  officer, 
and  instructed  him  to  arrest  the  party.  Here,  Seddon  neither  issued  the  writ 
nor  authorized  the  issuing  of  it. 

Chitty^  for  the  other  defendant.  Pilling  was  not  guilty  even  of  a  nonfea- 
sance, for  he  did  not  know  that  the  debt  was  paid.  [Baylet,  J.  Pilling,  by 
his  agent,  signed  judgment  against  a  party  who  had  never  appeared.  Besides, 
the  debt  was  paid  to  the  attorney,  and  Pilling  afterwards  signed  judgment  and 
sued  out  execution.3  An  action  will  not  lie  against  a  party  suing  out  a  writ,  if 
he  neglect  to  countermand  it  after  payment  of  the  debt,  unless  malice  be 
averred.  Scheibel  v.  Fairban^  1  Bos.  &  Pul.  388.  So  no  action  will  lie  for 
not  preventing  an  arrest  after  payment  of  debt  and  costs.  Page  v.  WipU^  3 
East,  314.  [*Abbott,  C.  J.  In  those  cases  the  plaintiffs  in  Sie  suits  were 
merely  passive,  but  here,  Pilling  was  an  actor.] 

«^p  *Abbott,  C.  J.  It  seems  to  me  that  Pilling,  the  plaintiff  in  the  suit 
-I  below,  is  answerable  for  the  act  of  Seddon  his  attorney,  and  that  Seddon 
and  his  agent  Smith  are  to  be  considered  as  one  person.  That  being  so.  Pilling 
has  signed  judgment  and  taken  out  execution  after  the  debt  was  paid,  and  then, 
according  to  the  case  of  Barker  v.  Braham^  3  Wils.  368,  both  he  and  his 
attorney  are  liable  as  trespassers. 

Rule  refused. 


DOE  on  the  demise  of  MORRIS  v.  WILLIAMS. 

Where  A.  had  been  teoant  of  certain  premiaes,  and  upon  bis  leaving  them  B.  took  poa- 
aeaaion:  Held,  that  in  the  absence  of  any  evidence  to  the  contrary,  it  might  be  preaumed 
that  he  came  in  aa  aasignee  of  A.,  although  he  never  paid  rent,  and  that  notice  to  quit 
was  rightly  given  to  B. 

Ejbctmbnt  for  premises  in  the  parish  of  Brilley,  in  the  county  of  Hereford. 
Plea,  not  guilty.  At  the  trial  before  Burbough,  J.,  at  the  last  Summer  Assizes 
for  Hereford,  evidence  was  given  to  show  that  the  lessor  of  the  plaintiff  was 
owner  of  the  premises  in  question,  and  that  the  defendant  had  been  his  tenant, 
and  paid  rent  for  them.  In  1810  the  defendant  ceased  to  occupy  t}ie  premises, 
and  his  son-in-law,  Wellings,  became  the  occupier.  From  that  time  neither 
the  defendant  or  Wellings  had  paid  any  rent.  Notice  to  quit  was  served  upon 
Wellings,  and  when  the  ejectment  was  served  the  defendant  entered  into  a 
rule  to  defend  as  landlord.  For  tlie  defendant  it  was  objected,  that  he  ought 
to  have  had  notice  to  quit.  The  learned  Judge  reserved  that  point,  and  left 
the  question  of  ownership  to  the  jury,  who  found  for  the  plaintiff. 
^  .^-i  *Oldnall  Ru9$tu  now  moved  to  enter  a  nonsuit,  on  the  ground  that  the 
^  defendant  Williams  ought  to  have  had  notice  to  quit.  There  was  not 
any  evidence  that  Wellings  ever  became  tenant  to  the  lessor  of  the  plaintiff; 
he  never  paid  any  rent,  or  did  any  other  act  recognizing  Morris  as  his  landlord. 

Batlet,  J.  In  Doe  v.  Murlesa^  6  M.  &  S.  110,  it  was  considered  that 
^here  it  is  proved  that  A.  is  tenant,  and  that  upon  his  quitting  the  premises  B. 
takes  possession,  the  latter  may  be  presumed  to  have  come  in  as  assignee  of 
A«  In  this  case  there  was  no  evidence  of  payment  of  rent  by  Wellings  to 
Williams,  or  of  any  other  fact  tending  to  rebut  that  presumption. 

Rule  refused. 
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KINDER  et  al.,  Assignees  of  the  Estate  and  Eflects  of  THOMAS  STKES, 

a  Bankrupt,  v.  JOHN  BUTTERWORTH. 

Where  dealings  between  •  trader  and  his  factor  continued  after  the  former  had  eommitfad 
an  act  of  bankruptcy,  and  up  to  the  time  of  issuing  a  commission :  Held,  that  tbe 
assignees  of  the  banxrupt  might  recover  from  the  factor  all  sums  of  monef  receired  by 
him  from  the  bankrupt  wiihin  two  months  before  the  issuing  of  the  commission,  ami 
that  the  latter  could  not  aet  off  debts  incurred  by  the  bankrupt  lo  him  during  that  period, 
although  he  did  not  know  of  the  act  of  bankruptcy. 

AssuKPsrr  for  money  had  and  received  hj  the  defendant  to  the  use  of  tbe 
plaintiffs  as  assignees.  Plea,  the  general  issue.  At  the  trial  before  Abbott* 
C.  J.,  at  the  liondon  sittings  before  Michaelmas  term,  1825,  the  plaintiff 
obtained  a  verdict  for  8i9/.  Ida,  8ef.,  which  was  taken  as  the  aggregate  of  th« 
sums  received  from  the*  bankrupt  by  the  defendant  subsequent  to  the  act  pn^A 
of  bankruptcy,  (not  arising  from  the  sale  of  goods  consigned  by  the  ^ 
bankrupt  to  the  defendant,)  subject  to  correction  by  an  arbitrator  if  necessary* 
In  the  ensuing  term  a  rule  was  applied  for  to  set  aside  the  verdict,  when  the 
Court  ordered  the  facts  to  be  stated  in  the  following  case : 

Thomas  Sykes,  the  bankrupt,  carried  on  the  business  of  a  clothier  at  Bath 
Easton,  in  Somersetshire,  and  employed  the  defendant  as  his  broker  in  London. 
The  factorage  commenced  in  tlie  month  of  June,  1822,  and  continued  down  to 
the  date  of  the  commission  of  bankrupt  issued  against  Sykes,  viz.,  the  26th 
June,  1823;  during  which  time  there  was  an  open  account  between  Sykes 
and  the  defendant.  Sykes  was  in  the  habit  of  accepting  bilk  payable  at  the 
defendant's  house,  and  the  defendant  was  in  the  habit  of  advancing  cash  to 
Sykes,  and  on  his  aceount,  in  taking  up  such  bills  and  otherwise,  and  of 
accepting  bills  for  Sykes's  accommodation  on  the  credit  of  goods  in  his  posses- 
sion as  factor.  In  his  general  account  with  the  said  T.  Sykes,  the  defendant 
debited  said  T.  Sykes  with  the  cash  so  advanced,  and  with  such  acceptances, 
when  paid  ;  and  he  credited  Sykes  with  the  proceeds  of  the  goods  sold,  and 
with  monies  received  on  his  account,  and  also  with  bills  received  on  his 
account,  and  when  he  received  the  same,  without  waiting  till  the  same  became 
due.  On  the  first  of  February,  1823,  Sykes  committed  an  act  of  bankruptcy, 
unknown  to  the  defendant,  and  he  continued  to  carry  on  business  until  the  6th 
of  May,  1823.  On  the  1st  of  Pebniary,  1823,  the  balance  of  the  said  general 
account,  on  the  face  thereof,  was  45/.  1 6^.  5d,  in  favor  of  Sykes,  although  the 
actual  cash  balance  was  *217/.  lis,  Id,  in  favor  of  the  defendant ;  and  r^^. . 
the  defendant  was  then  under  acceptances  for  Sykes  to  the  amount  of  '- 
091/.  14«.  6t/.,  which  were  then  in  circulation,  and  the  defendant  then  had  in 
his  possession  a  quantity  of  cloth  belonging  to  Sykes,  and  consigned  by  him 
to  the  defendant  for  sale  as  factor.  On  the  18th  of  April,  1823,  the  bankrupt 
appeared,  on  the  face  of  the  aforesaid  account,  to  be  indebted  to  the  defendant 
in  the  sum  of  590/.  0».  lU/.,  but  the  actual  cash  balance  in  favor  of  the  defend- 
ant was  944/.  9«.  1 1</.,  and  the  defendant  was  under  acceptances  for  Sykes  to 
the  amount  of  1633/.  4«.  2«f.,  and  the  defendant  then  also  held  a  quantity  of 
cloth  belonging  to  Sykes,  consigned  to  the  defendant  for  sale  as  factor ;  which 
goods  were  insufficient  to  repay  him  such  balance  and  such  acceptances.  On 
the  26th  of  April,  1823,  Sykes  appeared,  upon  the  face  of  the  aforesaid  account, 
to  be  indebted  to  the  defendant  in  the  sum  of  877/.  7«.  7c/.,  but  the  actual  cash 
balance  in  favor  of  the  defendant  then  was  1294/.  %s.  He/.,  and  the  defendant 
tlien  was  under  acceptances  for  Sykes  to  the  amount  of  1668/.  18^.,  and  the 
defendant  then  also  held  a  quantity  of  cloth  belonging  to  the  bankrupt,  and 
consigned  to  the  defendant  for  sale  as  factor.  All  the  sums  sought  to  be 
recovered  by  the  plaintiffs  in  this  action  were  paid  to  defendant  in  cash 
and  bills  in  the  month  of  May,  1823,  and  the  particulars  of  the  sums  constitut* 
ing  the  sum  of  849/.  19««  8(/.y  for  which  a  verdict  was  taken  as  follows :  A 
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cheek,  beii^  ^e  balance  on  a  bill  for  273/.  14*.  accepted  b^  the  defendant  for 
the  accommodatioQ  of  Sykes,  3d/.  U.  2(/.;  another  check,  in  part  proceeds  of 
a  like  bill  for  300/.,  200/.;  a  check  for  goods,  2 13/.  iSs.6d,;  a  check  for  cash, 
f . ..   400/.    The  defendant  paid  on  the  *3d  May,  by  the  direction  of  Sykes, 
J    the  sum  of  252/.  7t.  on  his  account,  viz.,  190/.,  on  taking  up  a  bill  for 
that  amoont,  drawn  by  .Caxenove  on,  and  accepted  by  Sykes,  and  made  paya- 
ble at  the  defendants  house ;  and  62/.  78,  for  a  debt  owing  by  Sykes  to  Lewin 
^  &  Co.     On  the  2Aih  of  June,  1823,  (the  date  of  the  commission  of  bankrupt,) 
'the  baJance  upon  the  face  of  the  account  was  891/.  2«.  2d,  in  favor  of  Sykes ; 
but  the  actual  cash  balance  at  that  time  was  1118/.  3«.  lOd,  in  favor  of  the 
defendant,  and  the  defendant  was  under  acceptances  for  Sykes  to  a  laige 
amount:  and  the  defendant  then  also  had  in  his  possession  a  quantity  of  cloth 
belonging  to  Sykes,  and  consigned  to  him,  the  defendant,  for  sale  as  factor, 
which  the  defendant  aflerwards  sold ;  and  upon  making  up  the  account  to  the 
time  of  the  trial,  the  defendant  appeared  a  creditor  of  Sykes  for  the  sum  of 
391/.  8«.  6(/.,  after  giving  credit  for  all  the  sums  recovered  in  this  action  ;  but 
in  making  such  balance,  the  defendant  took  credit  for  870/.  4*.  10(/.,  being  the 
amount  of  two  bills  of  exchange  drawn  by  Sykes,  and  accepted  by  the  defend- 
ant for  his  accommodation,  in  &vor  of  Richard  Edmonds,  and  which  bills  the 
defendant,  before  the  same  became  due,  had  notice  not  to  pay,  on  the  ground 
of  the  original  consideration  for  the  same  being  usurious,  as  the  plaintiffs  still 
insist  the  same  to  be,  but  which  usury  the  said  K.  Edmonds  and  the  defendant 
dispute. 

Campdelif  for  the  plaintiflfa.  The  sums  of  money  which  the  plaintiffs  seek 
to  recover  in  this  action  cleaiiy  belonged  to  them,  as  assignees  of  the  bankrupt, 
Sykes.  He  had  no  power  to  pay  them  away;  the  payments  were  not  made 
«^g1  in  the  nsual  course  of  business,  and  *are  not  protected  by  any  statute. 
^  The  plaintifs  are,  therefore,  cleaily  entitled  to  retain  the  verdict  found  in 
their  favor. 

/I  Poilotk^  contoi.  By  the  account  kept  between  the  bankrupt  and  the 
defendant,  the  estate  of  the  former  was  not  m  a  worse  condition  at  the  time  of 
the  issuing  of  tiie  commission,  than  at  the  time  of  the  act  of  bankruptcy ;  the 
assignees,  therefore,  cannot  take  to  it  in  part  and  reject  the  residue.  They 
cannot  claim  the  benefit  of  payments  made  by  the  defendant,  without  allowing 
him  to  retain  that  which  he  received.  In  all  former  cases,  where  the  doctrine 
of  rdation  was  relied  on,  the  question  was  raised  by  an  action  of  trover.  By 
the  present  form  of  action,  the  assicmees  have  affirmed  the  deeding  in  part  In 
SmUk  and  Others^  Jiuigmea  of  LeuM  and  Potter^  v.  Hodion^  4  T.  R.  211, 
goods  had  been  delivered  by  tae  bankrupts  to  the  defendant,  under  circum- 
stances constituting  a  fraudulent  preference;  but  the  plaintiffs  brought  an  acdon 
for  goods  sold  and  delivered,  and  it  was  held,  that  they  had  affirmed  the  act  of 
the  bankrupt  as  to  the  sale,  and  that  they  were  liable  to  any  set-off  which  could 
have  been  insisted  on  as  against  the  bankrupts ;  for  that  they  could  not  take  to 
the  transaction  in  part,  but  must,  if  at  all,  take  to  the  sale  with  all  its  conse- 
quences. Again,  in  Anhley  v.  KtU^  2  Str.  1207,  it  was  held,  that  although  the 
future  effectB  of  a  bankrupt  under  a  second  commission  might  be  seized,  yet, 
that  until  seizure,  he  might  sell  them  to  a  6oiia^e.  purchaser.  There  is  no 
doubt,  that  in  this  case  the  defendant  acted  bona  fide;  for  between  the  time  of 
*471  ^^  *^^^  ^^  bankruptcy  and  the  commission,  he  became  a  creditor  to  a 
•I  large  amount  With  respect  to  the  check  for  200/.  on  Brandram,  it 
jappears  to  have  been  part  of  the  money  produced  by  the  discounting  a  bill 
accepted  by  the  defendant  for  the  accommodation  of  the  bankrupt;  that  sum  of 
MO^  therefore,  never  was  the  property  of  the  bankrupt  or  of  his  assignees. 

Campbettt  in  reply.  Upon  the  general  question,  Tampiin  v.  Viggina^ 
2  Camp.  312,  is  expressly  in  point  In  that  case  bankers  had  accept^  biUs 
Tor  the  accommodation  of  a  trader,  who,  after  committing  an  act  of  bankrupu^, 
but  before  a  commission  was  fued  out,  lodged  money  with  them  to  take  up  the 
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bills,  which  became  doe  &Aer  a  commission  issued,  and  were  then  duly  paid ; 
and  it  was  held,  that  the  money  so  kidged  with  the  bankers  was  the  money  of 
the  assignees,  and  might  be  recovered  by  them ;  and  that  the  bankers  neidier 
had  a  right  of  set-off  under  the  5  G.  3,  c.  90,  nor  were  protected  by  the 
10  0«  2,  c.  33,  as  having  received  the  money  in  the  ordinary  course  of  trade. 
Secondly,  the  plaintiffs  are  enlided  to  the  whole  sum  recovered.  When  the 
defendant  accepted  bills  for  the  accommodation  of  the  bankrupt,  he  enabled 
him  to  dispose  of  the  proceeds  as  he  thought  fit.  The  bankrupt  tfiought  fit  to 
give  a  part  to  the  defendant,  that  clearly  was  the  property  or  the  assignees. 
These  payments  to  the  defendant  having  been  made  within  two  months  before 
the  issuing  of  the  commission,  were  not  protected  by  the  46  6.  8,  c.  135,  s.  3. 
The  law  is  in  this  respect  altered  by  the  6  6.  4,  c.  10,  s.  50,  which  gives  a 
right  to  set-off  in  the  case  ^of  mutual  credits,  up  to  the  time  of  the  issuing  ^^^^ 
of  the  commission ;  but  the  transactions  in  question  took  pUce  before  ■• 
that  statute  passed. 

Abbott,  G.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover  the 
whole  sum  for  which  the  venlict  was  found.  It  is  said  that  the  assignees  are 
affirming  part  of  the  acts  of  the  bankrupt;  but  I  think,  on  the  contrary,  it 
appears  by  the  facts  stated,  that  they  are  disaffirming  them,  in  toto,  so  far  as 
by  law  they  may.  The  form  of  action  does  not  vary  the  question ;  for  if  the 
assignees  might  have  brought  trover  for  the  check  in  the  hands  of  the  defend- 
ant, they  may  recover  the  proceeds  in  an  action  for  money  had  and  received. 
For  the  defendant,  it  has  been  argued,  that  the  plaintiffs  cannot  recover,  because 
the  account  was  not  worse  at  the  time  of  the  commission  than  at  the  time  of  the 
act  of  bankruptcy ;  but  no  authority  was  cited  to  show  that  we  could  take  that 
into  consideration.  The  case  of  Tamplin  v.  Digrim  is  a  decisive  authority  to 
•how,  that  if  all  the  money  had  been  paid  to  the  oefendant  at  one  time,  it  might 
have  been  recovered ;  and  I  do  not  see  what  difference  it  makes  that  the  money 
was  paid  at  several  times.  With  respect  to  the  sum  of  300/.,  the  proper 
answer  has  been  given ;  the  bankrupt  had  the  entire  control  over  that  sum,  and 
he  elected  to  place  it  in  the  hands  of  the  defendant.  If  it  had  been  shown  that 
ihe  bill  was  accepted,  upon  the  express  condition  that  the  defendant  should  have 
that  part  of  die  proceeds,  the  case  might  have  received  a  different  considera- 
tion; bat  that  was  not  the  fact;  and  that  sum  is  not  to  be  distinguished  from 
the  rest  of  the  demand.  The  doctrine  of  relation  in  bankruptcy,  as  well  as 
most  other  general  'rules,  has  operated  with  severity  in  some  particular  ^^^  .g 
instances*  and  ^at  consideration  has  probably  occasioned  the  alteration  ^ 
of  the  law  whldi  has  been  pointed  out;  but  this  ease  must  be  decided  aooord- 
ing  to  the  law  in  fosce  a:t  the  time  when  the  money  was  paid. 

Posiea  to  the  plaintiffii« 


BUCKEKIDGE  v.  FLIGHT. 
In  Error. 

It  is  not  neeessarf  that  an  annuity  deed  shonid  be  executed  hj  all  the  partiet  to  it  befora 

the  memorial  ie  enrolled  pursuant  to  the  53  6.  3,  c.  141,  •.  2. 
If  the  names  of  all  the  witnesses  to  the  deed  ure  inserted  in  the  memorial,  that  is  suffi* 

cient,  without  specifying  the  pariiee  .by  whom  the  deed  was  executed  in  their  presence. 

GovxNANT  on  an  annuity  deed.  The  defendant  below  pleaded  several  pleaa. 
TJpon  die  first  three  no  question  arose.  The  fourth  stated,  that  although  the 
)>Iaindff,  within  thirty  days  after  the  execution  of  the  indenture  in  the  declar»> 
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tion  mendofiied  by  certain  persons,  (mentioned  in  the  plea,)  caused  a  memorial 
thereof,  and  of  certain  oUier  instruments  and  assurances  for  ^nting  and 
securing  the  said  annuity,  to  be  enrolled  in  the  High  Court  of  Chancery  as 
follows :  (the  memorial  was  tfien  set  out  yerbatim.)  Yet  the  defendant  in  fact 
saith,  that  he  did  not  execute  the  indenture  in  the  declaration  and  memorial 
mentioned  ontfl  long  after  the  enrolment  of  the  above  mentioned  memorial,  to 
wil,  on,  A^  And  defendant  Airther  saith,  that  no  memorial  whatsoever  o(  the 
indentore  was  enrolled  in  the  High  Court  of  Chancery  within  thirty  days  after 
the  execution  of  the  indentore  by  the  defendant,  according  to  the  directions  of 
the  statute  63  6.  3,  c.  141.  Fifth  plea:  that  although  me  plaintiff,  within 
thirty  days  after  the  execution  of  the  indenture,  caused  a  memorial  to  be 
*501  ^'^^^^  ^  follows :  (the  memorial  was  then  set  out,  and  it  ^appeared 

•I  that  in  the  column  for «« the  names  of  witnesses,*'  D.  C.  and  W,  W.  were 
mentioned  as  witnesses,  without  specifying  any  parties  whose  execution  of  the 
indenture  they  attested.)     Yet  the  defendant  saith,  that  he  did  not  execute  the 
indenture  in  the  memonal  and  declaration  mentioned  in  the  presence  of  D.  C* 
and  W.  W.,  as  in  the  last  mentioned  memorial  mentioned.     Replication  to  the 
fourdi  plea;  that  a  memorial  of  the  indenture  in  the  declaration  mentioned  was 
within  tlurty  days  after  the  execution  thereof,  to  wit,  on,  d^.,  duly  enn^ed  as 
foUows:  (the  memorial  was  then  stated  in  the  replication  with  a  proui  paiet,) 
And  the  plaindff  further  saith,  that  the  memorial  did  and  does  duly  contain  the 
date  of  the  indenture,  the  names  of  all  the  parties  and  of  all  the  witnesses^ 
thereto,  and  of  the  person  for  whose  life  such  annuity  was  granted,  and  of  the 
person  by  whom  the  same  was  to  be  beneficially  received,  and  the  pecuniary 
considerations  for  the  granting  of  the  same,  and  the  annual  sum  to  be  paid,  as 
required  by  the  statute.    Demurrer  to  the  fifth  plea,  assifning  for  cause  that  the 
avennent  in  that  plea,  that  defendant  did  not  execute  the  deed  in  the  presence  of 
D.  C.  and  W.  W.,  was  irrelevant  and  immaterial.  Joinder  in  demurrer.  Rejoin- 
der to  die  replication  to  the  fourth  plea.    That  defendant  did  not  execute  the 
indenture  until  long  after  the  memorial  was  enrolled.   Surreioinder,  that  during 
the  whole  of  the  thirty  days  next  after  the  execution  of  the  indenture  by  the 
defendant,  the  memorial  in  the  replication  mentioned  remained  and  still  remains 
enrolled  in  Chancery.     Demurrer,  assigning  for  cause,  that  plaintiff  hath  not 
traversed  the  allegation  in  the  rejoinder.    Joinder  in  demurrer.     In  the  court 
^. .  ^   below,  judgment  was  given  for  the  plaintiff,  whereupon  a  writ  of  error 

J  was  brought,  and  the  case  was  now  argued  by 
The  SoHeUor  Oeneral^  for  the  plaintiff  in  error.  There  are  two  questions 
in  this  ease ;  the  first,  whether  it  is  a  material  averment,  that  the  party  did  not 
execute  in  the  presence  of  the  witnesses  named  in  the  memorial  ?  The  second, 
whether  tiie  memorial  ought  to  be  enrolled  after  the  execution  of  the  deed  by 
.the  party  to  be  charged!  First,  the  averment  is  material.  The  53  6.  8, 
c.  141,  s.  3,  requires  diat  the  memorial  should  state  (amongst  other  things)  the 
date  of  the  instrument  whereby  the  annuity  is  secured,  the  nature  of  the  instru- 
ment, the  names  of  the  parties,  and  the  names  of  the  witnesses.  The  former 
statute  (17  O.  8,  e.  36)  was  in  the  same  terms  as  to  this  point.  The  object  of 
the  legislature  was  to  avoid  frauds,  and  in  order  to  effect  that  object  a  strict 
construction  has  been  put  upon  these  acts.  In  Mart  t.  Lovelaee^  6  T.  R.  471, 
where  an  annuity  was  secured  by  various  instruments,  the  execution  of  which 
was  witnessed  by  different  persons,  and  the  memorial  stated  those  instruments, 
and  that  the  execution  of  them  was  attested  by  A.,  B.,  C,  dec,  or  some  of 
them,  (naming  the  several  persons  who  had  attested  the  execution  of  the  seve- 
ral instrumentB,)  this  was  held  to  be  insufficient.  The  Court  then  thought  that 
the  execution  by  each  person  should  be  fixed,  by  naming  in  the  memorial  the 
particular  witness  who  attested  such  execution.  [Abbott,  C.  J.  It  is  not 
stated  here  that  the  defendant  below  executed  in  the  presence  of  any  witness.! 
Mu»i  It  is  stated  genendly  in  the  memorial  that  the  instrument  was  execulsa 

J  in  the  ^presence  of  D.  C»  an4  W.  W.   That  would  lead  anyone  to  sup- 
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pQse  that  all  the  parties  executed  in  the  presence  of  those  persons;  and  if  the 
fact  were  otherwise,  the  memorial  would  have  a  tendency  to  mislead*  Secondly, 
the  memorial  in  this  case  was  enrolled  before  the  instrument  became,  as  to  this 
defendant,  a  deed  at  all.  The  statute  requires  that  the  party  should  enrol  a 
memorial  of  the  date,  i.  e.,  the  delivery  of  the  deed.  If  the  party  to  be  chained 
does  not  execute  nntU  after  the  enrolment,  it  cannot  be  said  that  he  was  at  that 
time  a  party  to  the  deed.  If  he  was  not  a  party  until  the  execution  of  the  deed, 
the  memorial  of  die  execution  is  false,  and  does  not  satisfy  the  requisites  of  the 
statute.  If  there  be  any  difficulty  as  to  enrolling  a  memorial  when  the  paity  is 
abroad,  it  is  sufficient  to  answer,  that  the  statute  itself  creates  the  difficulty,  and 
that,  consequently,  it  cannot  vary  the  law  of  the  case;  but  in  such  a  case,  the 
difficulty  might  be  obviated  by  enrolling  a  second  memorial. 

Chiity^  contra.  There  is  no  averment  that  the  plaintiff  in  error  executed  the 
annuity  deed  in  the  presence  of  any  witnesses;  it  cannot,  therefore,  be  assumed 
that  he  did  so,  and  if  he  did  not,  the  memorial  is  sufficient*  The  statute 
requhres  that  the  memorial  should  state  the  deed  whereby  the  annuity  is  secured 
and  the  witnesses  thereto.  That  is  satisfied  by  inserting  the  names  of  all  the 
witnesses,  witJiout  specifying  whose  signatures  they  witnessed.  Ortonr* 
Knight^  3  B.  &  P.  153.  Secondly,  it  was  not  necessary  to  enrol  the  memoml 
within  thirty  days  after  the  execution  of  the  deed  by  the  plaintiff  in  error.  If 
it  were,  this  consequence  would  follow,  that  no  grant  of  ^an  annuity  ^3 

.  could  be  good  if  thirty  days  elapsed  between  the  execution  of  the  deed   *- 
by  the  several  parties ;  for  the  statute  does  not  authorize  the  enrolment  of  seve- 
ral memorials.     Besides,  the  deed  remained  enrolled  within  thirty  days  after 
the  plaintiff  in  error  executed. 

The  Soliciior  Gmerai^  in  reply.  The  allegation  in  the  surrejoinder  does 
not  remove  the  difficulty.  If  it  sufficed,  the  grantee  of  the  annuity  might  exe- 
cute &e  deed,  and  then  get  it  enrolled  before  it  had  been  executed  by  any  other 
person.  Such  a  course  of  proceeding  would  not  give  to  the  parties  that  security 
and  that  facility  of  ascertaining  the  nature  of  the  transaction  which  it  was  the 
object  of  the  legislature  to  give. 

Abbott,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  Court  below  must 
be  affirmed.  The  question  arises  on  the  construction  of  an  act  of  pariiament 
made  for  the  protection  of  infants  against  fraud.  The  effect  of  the  act,  when 
its  provisions  are  not  complied  with,  is  to  defeat  deeds  solemnly  executed,  and, 
therefore,  we  ought  not,  in  our  construction,  to  go  beyond  the  words  of  the 
enactment.  The  point  in  this  case  depends  upon  the  sufficiency  of  a  memorial. 
On  a  view  of  that  instrument,  and  referring  to  the  words  of  the  statute,  I  think 

,  it  contains  all  that  is  required  by  the  legislature.  It  is  not  required  that  there 
should  be  a  memorial  of  the  traniaetiont  but  of  the  instrument  whereby  the 

,  annuity  is  granted  and  secured.  A  form  of  this  memorial  is  given,  in  which 
there  is  a  column  for  the  date  of  the  instrument:  that  must  mean  the  day 

.  inserted  in  the  instrument  as  the  date,  and  not  the  day  on  which  it  is  executed. 
For  if  there  are  several  parties,  it  can  seldom  *happen  that  all  will  exe-  r»g4 
cute  the  deed  on  the  same  day.    It  also  requires  that  the  memorial  should 

;  specify  ail  the  parties  to  the  deed.    It  is  contended  that  no  person  is  a  party 

,  within  the  meaning  of  the  statute  until  he  has  executed  the  deed.  It  is  true 
that  he  is  not,  untu  that  time,  a  party  chargeable,  but  still  he  may  be  a  party; 

.  and  I  take  the  expression  in  the  statute  to  mean  all  such  persons  as,  upon 
reading  the  deed,  appear  to  be  parties.     The  same  construction  must,  I  think, 

.  be  given  to  the  expression,  **all  the  witnesses  thereto,*'  as  was  held  in  the  case 

.  of  Urton  V.  Kmgnt.  That,  indeed,  was  an  extremdy  strong  case,  for  the  me- 
morial affected  to  specify  Uie  signatures  attested  by  the  witnesses,  and  did  it 

.  incorrectly,  and  vet  the  memorial  was  held  to  be  sufficient. 

Then,  as  to  the  second  point,  it  appears  Aat  the  defendant,  who  ^^^^^^ 
surety,  had  not  executed  the  deed  at  the  time  when  the  memorial  was  enroliedt 

>  sad  if  he  had  afterwards  executed  in  the  presenee^f  a  sabseribing  witness,  nel 
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beiof  one  of  tbose  who  attested  the  other  signatures,  a  second  memorial  might 
have  been  necessary.  If  the  legislature  meant  to  require  that  tlie  execution  of 
an  annuity  deed  by  every  person  to  be  charged  therewith,  should  be  attested, . 
there  should  (lave  been  a  distinct  provision  to  that  effect.  In  one  instance  the 
l^islature  has  specially  required  the  name  of  a  party,  viz.,  of  the  party  bene- 
ficially infeiested,  to  be  inserted  both  in  the  deed  and  in  the  memorial.  I  there- 
fore think,  that  if  it  had  been  intended  to  require  that  the  execution  by  each  , 
party  should  be  attested  by  a  wiuiess,  that  would  have  been  specially  stated  in 
the  act  As  it  is  not,  it  seems  to  me  that  this  memorial  contains  all  that  the 
*551   ^^^^  makes  requisite,  and  tliat  it  is  immaterial  ^whether  the  deed  was 

•■  enrolled  before  or  afler  the  execution,  as  that  does  not  alter  the  nature  of 
the  instrument. 

Baxlst,  J.     I  think  ths^t  the  enrolment  of  the  memorial  in  the  form  and  at 
the  time  mentioned  in  these  pleadings,  was  a  sufficient  compliance  with  the  act. 
If  an  annuity  deed  be  enrolled  wiUiin  the  time  specified,  and  the  enrolment 
contains  the  date  of  the  instrument  and  the  other  particulars  pointed  out  by  the 
statute«  all  the  information  which  Uie  iegislature  seems  to  have  intended  to  pro- 
vide, win  be  given,  whether  the  deed  has,  or  has  not,  at  that  time,  been  exe- 
cuted by  all  the  parties.     If  any  subsequent  part  of  the  transaction  renders  an  , 
ad^tion  to  the  memori;^  requisite,  that  must  be  made  within  thirty  days  aAer  . 
the  execution  of  the  instrument.     The  objection  as  to  the  witnesses  at  first 
appeared  to  be  entided  to  more  weight;  for  if  the  execution  by  various  persons  ■ 
be  attested  by  various  witnesses,  and  they  are  all  inserted  indiscriminately,  as 
witnesses  to  the  execution  of  the  deed,  that  may  be  turned  to  purposes  of  con- 
cealmeiit.     But  looking  at  the  language  of  the  statute,  and  the  form  of  the 
schedule  annexed  to  it,  I  think  that  the  entry  of  the  names  of  the  witnesses  in 
this  manner  is  sufficient.     The  case  of  Orton  v.  KnigfU  is  a  very  strong 
authority  upon  this  point,  and  it  was  recognized  and  adopted  in  the  subsequent 
case  of  Brown  v.  J?ote,  6  Taunt.  124. 

HouioYD,  J.    I  entirely  agree  upon  both  points.     Where  acts  of  parliament 
vary  or  take  away  the  rights  of  parties,  they  ought  to  be  strictly  construed. 
^.^^        *LiTTLBDALE,  J.     It  wss  the  intention  of  the  legislature  that  the  me-  • 

•I   morial  should  give  information  as  to  certain  particulars,  and  that  is  equally 
given,  whether  the  execution  of  the  instrument  precedes  or  follows  the  enrol-  - 
ment.    The   deed  must,  of  course,  in  either  case  be  conformable  to  the^ 
eorolmenL 

Judgment  affirmed. 


SHAW  et  al..  Assignees  of  the  Estate  and  Effects  of  E.  HOWARD  and 

J.  GIBBS,  Bankrupts,  v.  DARTNALL. 

A.  wu  the  agent  of  the  grantor  and  the  grantee  of  certain  annuities ;  all  payments  on  account 
of  the  anaaitiea  paaaed  through  bis  hands,  and  he  charged  the  grantee  a  commission  upon 
all  saeh  payments.  A.  delivered  to  the  grantee  an  account,  and  gave  him  credit  for 
half  a  year  a  annuity,  deacribing  it  "  as  money  not  vet  received,*'  and  debited  him  with 
eommiasioD  upon  tne  same.  In  fact,  it  had  not  been  received  by  A.,  and  he  having 
afterwards  become  bankrupt,  it  was  held,  that  hia  assignees  were  entitled  to  be  allowed 
that  anm  in  account  by  the  grantee. 

8o,  where  in  one  account  credit  was  given  to  the  grantee  for  certain  sums,  as  money 
actually  received  bv  A.,  and  ihey  had  never  been  received ;  and  in  another  account  aub- 
aeqoently  delivered,  the  same  sums  were  placed  to  the  debit  of  the  srantee  wHh  ki$ 
ma9emt,  it  waa  held  that  the  assignees  of  A.  were  entitled  to  be  allowed  those  sums  in 
account. 

This  action  was  brought  to  recover  the  sum  of  846/.  19«.  lef.,  being  aa 
aneged  balance  of  mpqeys  advanced  by  the  bankrupts  to  or  on  the  account  of 
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the  defendant.  The  cause  and  all  matters  in  diflerence  were  referred  to  a 
barrister,  who  In  his  award'  stated  the  following  facts:  The  bankrupts  were 
employed  by  the  defendant  to  purchase  annuities  for  him.  All  payments  and 
receipts  on  account  of  such  annuities  passed  through  their  hands,  and  they 
charged  a  commission  of  two  and  a  half  per  cent,  upon  the  annuities  whidi 
^ey  received  for  the  defendant.  The  bankrupts  were  the  agents  for  many 
other  grantees  of  annuities,  and  also  for  some  of  the  grantors.  They  kept  their 
accounts  in  ledgers,  where,  in  every  case>  whether  concerned  for  the  grantee 
alone,  or  for  both  the  grantor  and  grantee,  they  opened  *an  account  in  r«e» 
the  names  of  both,  and  entered  on  the  credit  side  of  the  accounts  of  the  *- 
mntees,  and  on  ^e  debit  side  of  the  account  of  the  respective  grantors,  the 
mstalments  of  the  annuities  from  time  to  time,  but  not  always  at  the  precise 
periods  when  they  became  due.  To  the  grantees  of  annuities  the  bankrupts 
also  delivered  pass-books,  which  pass-books  generally  contained  a  copy  of  the 
grantee's  account  in  the  ledger,  varying  only  as  to  the  rests;  the  pass-book 
being  balanced  at  the  time  it  was  left  with  the  bankrupts,  and  no  notice  what* 
ever  being  taken  of  any  balance  that  miffht  have  been  previously  struck  in  the 
ledger.  An  account  was  kept  in  the  bankrupt's  ledger  (in  the  manner  described) 
of  the  annuities  which  the  defendant  had  purchased,  with  but  one  exception, 
and  a  pass-book  was  in  like  manner  delivered  to  the  defendant,  and  made  up 
from  time  to  time  from  the  ledger,  but  varying  from  it  in  some  particulars, 
which  will  be  mentioned  hereafter.  No  accounts  were  settled  between  the 
bankrupts  and  defendant,  except  by  the  making  up  of  the  pass-book,  and 
striking  balances  therein  in  the  manner  above  mentioned.  Acts  of  bankruptcy 
were  committed  by  Howard  and  Gibbs,  on  the  10th  of  January,  1821.  The 
commission  was  dated  the  22d  of  August,  in  the  same  year.  The  alleged 
balance  of  846/.  10*.  1(/.,  which  the  plaintiffs  sought  to  recover,  arose  upon 
the  account  stated  in  this  pass-book,  by  withdrawing  from  the  credit  side 
certain  instalments  of  annuities  granted  to  the  defendant  by  H.  M.  Goold,  the 
Marquis  of  Wellesley,  and  the  Duke  of  Marlborough,  which  instalments  had 
never  been  received  by  the  bankrupts  from  the  grantors  of  these  anmxitiee. 
The  circumstances  respecting  these  annuities  are  as  follow: 

First,  in  respect  of  Goold's  annuity;  prior  to  the  year  *1815  Goold  ^^-^ 
had  granted  several  annuities  to  different  persons,  for  whom  the  bankrupts  ^ 
were  agents,  and  the  accounts  of  such  annuities  were  -entered  in  the  ledger  of 
the  bankrupts  in  the  manner  before  described.  In  some  of  these  annuities  the 
bankrupt  Howard  was  a  trustee,  and  in  others  the  bankrupt  Gibbs.  These 
annuiti.es  were  secured  on  certain  estates  belonging  to  Goold,  in  Ireland,  of 
which  estates  the  bankrupts,  prior  to  the  year  1815,  had  been  appointed 
receivers.  The  rents  of  the  estates  in  Ireland  were  not  sufficient  to  dischai)ge 
the  annuities  secured  thereon  prior  to  the  year  1815.  In  January,  1815,  the 
defendant,  through  the  agency  of  the  bankrupts,  became  the  purchaser  of  an 
annuity  from  Goold  of  210/.,  the  consideration  money  for  which  was  1400/. 
This  annuity  was  secured  on  Goold*s  estate  in  Ireland.  An  account  was 
opened  in  tlie  ledger  of  the  bankrupts,  in  the  names  of  the  grantor  and  grantee ; 
and  from  the  time  such  annuity  was  granted,  down  to  the  4th  of  May,  in  the 
year  1820,  the  grantor  was  regularly  debited,  and  the  grantee  credited  with  this 
annuity  from  time  to  time,  though  not  always  at  the  precise  periods  at  which  it 
became  due.  The  grantee  was  regularly  debited  with  a  commission  of  two 
and  a  half  per  cent.,  and  stamps  for  receipts  upon  every  credit  that  was  given 
to  him  for  the  annuity.  Balances  were  from  time  to  time  struck  in  the  ledger 
and  the  pass-book,  after  the  defendant  was  credited  with  the  instalments  of  &is 
annuity.  The  pass-book  made  up  by  the  bankrupts  and  delivered  to  the 
defendant,  contamed  all  the  items,  both  on  the  credit  and  debit  side  of  the 
grantee's  account  in  the  ledger,  though  not  exactly  corresponding  as  to  date ; 
but  with  this  distmction,  as  to  the  last  item  on  the  credit  side,  of  the  4th  of  ^^.g 
May,  in  Uie  year  *1820,  the  entry  in  the  pass-book  was  as  Mows:   ^ 
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«*  M%y  4tli,  1820.     By  H.  M.  Ooold'a  one  year's  amittity,dae  Uth  of  January 
\a8t  (not  yet  Teceived)  144."    In  the  ledger  the  words  *«  not  yet  received"  were 
omvtied*     In  both  the  pass^nwk  and  the  ledger  llie  defendant  was  debited  with 
ihe  eoaMniMiott  on  this  sum.    Statements  of  t^e  arrears  of  the  annuity  were 
Aelmred  by  the  bankrupts  to  the  grantor*  after  the  instalments  bad  been  cre- 
ated to  the  grantee  in  the  bankrupt's  ledger  and  pass-book.    In  the  year  ISIT* 
poold  took  Uie  benefit  of  the  insolvent  act,  prior  to  which  the  usual  notice  was 
giren  lo  the  defendant*  as  one  of  the  creditors*     The  plaintiffs  sought  to  with* 
draw  from  the  credit  side  of  the  defendant's  account  in  the  ledger  and  pass-book 
all  the  instalments  of  this  annuity,  with  which  he  had  been  credited  from  the 
time  it  had  been  gninted,  withdra.wing  at  the.  same  time  from  the  debit  side  of 
the  account  all  the  charges  for  ieommission  and  stamps  with  which  he  had  been 
debiled  at  4he  time  such  instalments  had  been  creoited.     The  bankrupts  had 
not  fcceived  firom  Goold  or  his  estate  any  of  the  sums  of  money  with  which 
they  had  crodited  the  defendant  on  acqoimt  of  this  annuity, 

Seoomlly,  in  respect  of  the  Marquis  oi  Wellesley's  annuity.  The  bankrupts 
veeetved  the  instalments  of  an  annuity  of  Idl/.*  which  had  be^n  granted  to  the 
dafendaat  by  the  Marquis  of  Wellesley  in  the  year  181 2i.  The  account  of  this 
amdity  was  kept  in  the  bankrupts'  ledger,  in  the  names  of  the  grantor  and 
grantee,  and  the  grantee  was  reguUrly  credited,  and  the  ^^rantor  debited  with 
tlie  instslmenii  of  the  annuity.  The  grantee  was  also  debited  with  a  commis- 
flioD  of  3|  per  cent  and  receipt  stamps,  on  all  iostaLnents  with  which  he  was 
M0I  'eivdited.  The  passobook  in  respect  of  this  annuity  contained  the  same 
-"  debits  and  credits  as  the  ledger.  In  the  pass-book  on  the  debit  side, 
under  the  date  of  the  4th  of  May,  1820,  there  was  the  following  entry  contained 
also  in  the  ledger:  *'To  Marquis  Wellesley,  1^  year's  annuity,  due  7th  of 
September,  1818,  188/.  16s.;"  and  on  the  credit  side,  the  following  entry  also 
ooDtained  in  the  ledger:  ^By  commission  ret.  on  ISSL  15s.,  4A  7s.  4c2." 
These  were  the  last  items  o(  any  description  either  on  the  debit  or  credit  side 
qi  the  pass*book.  A  balance  was  then  struck,  making  the  defendant  ^  debtor 
tp  the  amount  of  238/.  14t.  Id.  Of  this  sum  of  188/.  15s.  (being  the  amount 
of  five  quarterly  payments  of  Lprd  Wellesley's  annuity,)  so  carried  to  the  debit 
of  the  defendant's  account,  the  defendant  had  been  crcKiited  with  one  quarter  in 
Jone,  1810,  and  debited  with  the  commission  and  stamps  thereon;  he  had  been 
credited  with  one  half-yearly  payment  in  ApriU  1818,  and  debited  at  the  same 
tame  with  commission  and  sumps  thereon;  and  he.  was  credited  with  the 
remaining  half-yearly  payment  in  November,  1818,  and  debited  at  the  same 
lime  with  commission  and  stamps.  A  balance  was  struck. in  the  pass-book 
after  the  entry  of  each  of  these  credits.  The  bankrupts  had  not  received  this 
Mm  of  188^  15s*  fiom  the  grantor  of  the  annuity.  The  instalments  of  this 
ananity  with  which  the  defendant  had  been  credited  prior  to  .the  year  181(lt 
bad  been  received  by  the  bankrupts  from  the  Marquis  of  Wellesley.  On  the 
nA  of  Jtily,  1881,  the  defendant  filed  a  bill  against  the  Marquis  of  Wellesley 
ia  tiio  Coart  of  Chancery  in  Ireland,  in  which  bill  he  claimed  as  due  to  him 
from  the  Marquis  of  Wellesley,  on  the  7th  of  September,  1820,  twelve  quar* 
^^l«  terly  payments  of  this  annuity  of  151/.,  *and  in  an  affidavit  made  by  the 
J  defendant  in  the  same  cause,  in  the  Court  of  Chancery  in  Ireland,  on  the 
15di  of  March,  1822,  the  defendants  swore  that  on  the  7di  of  September,  1820, 
tirelfe  quarterly  payments  of  this  annuity  were  due  and.  owing  to  him  from  the 
Ifarquis  of  Wellesley.  The  plaindfis  sought  in  this  action  to  withdraw  from 
the  credit  of  the  defendant's  account  this  sum  of  188/.  15f.,  after  deducting 
therefrom  the  commission  and  stamps  with  which  the  defendant  had  been 

debited. 

Thirdly,  In  respect  of  the  Duke  of  Marlborough's  annuity.     In  January* 

1818,  die  defendant,  through  the  affency  of  the  bankrupts,  became  the  pur* 

^a^f  of  an  annuity  of  200/.  from  tne  Duke  of  Marlborough,  the  consideration 

90oeT  br  which  was  1200/«    An  account  was  opened  in  the  ledger  of  the 
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banknipt8v  in  die  names  ef  &e  grantor  and  ^ntee.  In  the  pass-book,  the 
defendant  was  debited  on  the  10th  day  of  January,  1818,  with  the  purchase 
money,  1200/.;  and  on  the  lOlh  day  of  June,  1818,  with  the  insurance  of  the 
Duke  of  Marlborough's  life,  M.  12«.  M,  Both  these  items  were  entered  in 
the  bankrupt's  ledger,  but  it  contained  no  further  entries  respecting  this  annuity. 
In  the  pass-book  the  defendant  was  credited  on  the  21st  day  of  Augfost,  1818, 
with  one  half-yearly  payment  of  this  annuity,  due  on  the  10th  day  of  July, 
100/.,  and  was  debited  on  the  same  date  with  commission  of  2i  per  centum  on 
this  sum  and  receipt  stamps.  On  the  same  date,  after  this  entry,  a  balance 
was  struck  in  the  pass-book.  Under  the  date  of  the  13th  day  of  November, 
1818,  this  same  halP>yearly  payment  of  100/.  was  carried  to  the  debit  side  of 
ihe  defendant's  aecount,  and  the  commission  thereon  and  stamps,  under  the 
same  date,  were  placed  to  his  ^credit.  On  the  same  date,  after  this  r^^^ 
entry,  a  balance  was  struck  in  the  pass-book.  The  pass-book  contained  *- 
a  few  entries  on  the  debit  and  credit  side,  after  these  of  the  13th  day  of  Novem- 
ber, 1818.  A  balance  was  struck  on  the  19th  day  of  March,  1819,  and  on  the 
4th  day  of  May,  1820,  a  balance  was  again  struck,  making  the  defendant  Sk 
debtor  to  the  amount  of  288/.  14s.  llcf.  This  balance  was  the  last  entry  of 
any  description  in  the  pass-book.  The  bankrupts  did  not  receive  from  the- 
Duke  of  Marlborough  the  half-year's  annuity  of  100/.  which  they  originally 
credited  the  defendant  with.  The  plaintifis  sought  to  withdraw  this  sum  from 
the  credit  side  of  the  account,  after  allowing  for  the  commission  and  stamps 
which  the  bankrupts  had  debited  the  defendant  with  on  account  of  this  instal<» 
ment 

Scarlett^  for  the  plaintiffs.  As  to  Goold's  annuity,  it  must  be  conceded  that, 
acccHding  to  the  rule  laid  down  in  Shaw  v.  Fician,  4  B.  &  C.  715,  the  plain- 
tiffs cannot  claim  to  recover  any  sums  for  which  the  bankrupts  gave  the  defend- 
ant credit  as  moneys  actually  received  by  them ;  but  that  does  not  apply  to  the 
sum  of  144/.  which  the  bankrupts  in  the  pass-book  stated  to  be  **not  yel 
received."  As  to  that  sum  there  was  express  notice  to  the  defendant  that  it 
was  not  paid  to  the  bankrupts  out  of  any  funds  of  Goold's  in  their  hands. 
The  bankrupts  did  not  hold  out  to  the  defendant  that  they  had  received  it,  nor 
could  the  defendant  be  misled  by  their  act. 

As  to  the  Marquis  Wellesley's  annuity,  the  bankrupts  at  one  time  had  given 
credit  to  the  defendant  for  188/.  16*.  as  money  received  by  them  for  him  on 
*account  of  that  annuity.  They  afterwards  debited  him  with  that  sum,  r,^ 
and  he  returned  the  pass-book  to  them  without  objecting  to  the  sum  so  ** 
placed  to  his  debit.  He  thereby  admitted  .that  that  sum  was  properly  placed  io 
his  debit.  So  far  irom  making  any  complaint,  he  proceeded  against  the  grantor 
of  the  annuity,  and  made  an  affidavit  that  he,  the  grantor,  was  indebted  to  him 
for  these  sums.  He,  therefore,  acquiesced  in  the  account  delivered  by  the 
bankrupts,  and  must  be  bound  by  it. 

Then  as  to  the  Duke  of  Marlborough's  annuity,  one  half>year's  annuity  had 
been  placed  to  the  defendant's  credit  in  August,  1818.  On  the  13th  November 
it  was  carried  to  his  debit.  A  balance  was  afterwards  struck  three  times,  the 
half-year's  annuity  always  continuing  to  his,  the  defendant's,  debit.  It  is  not. 
competent  to  him,  after  having  given  his  assent  to  this  money  being  charged  to 
his  oebit,  now  to  say  that  it  was  improperly  placed  to  his  debit. 

TaddVf  Serjt,  contra.  The  bankrupts  were  not  merely  agents  of  the  defend- 
ant for  the  purpose  of  receiving  the  instalments  of  the  annuities,  but  they  were 
agents  acting  under  a  del  credere  commission.  The  contract  between  the  bank* 
rupts  and  the  grantee  of  the  annuities  was,  that  the  former  should  guarantee  the 
payment  of  them;  and  if  that  be  the  true  nature  of  the  contract  between  them, 
then  the  instalments,  as  soon  as  they  became  due  from  the  grantors  of  the 
annuities,  constituted  a  debt  from  the  bankrupts  to  the  grantees,  and  the  rela* 
tion  subsisting  between  the  bankrupts  and  the  grantees  being  that  of  debtor  and 
cfeditor,  cannot  be  afieeted.by  the  mode  in  whieh  the  aecounts  were  .kepi* 
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between  ^ein.     Now  that  that  was  the  nature  of  the  contract  may  be  hirly 
*A41  *^^^®^^^  from  the  facts  stated  upon  the  award,  for  the  bankrupts  in  the 

•I  first  instance  procured  the  annuities  for  the  grantee,  and  they  chai^^ed 
a  commission  npon  the  half-yearly  instalments,  as  if  they  had  actually  receive  j 
them.  [^Batlet,  J.  If  that  were  the  contract,  the  bankrupts  would  have  given* 
the  defendant  credit  for  the  half-yearly  instalments  on  the  very  days  when  they 
became  due.  They,  howerer,  gave  him  credit  for  the  instalments,  not  on  the 
days  they  became  due,  but  at  subsequent  periods.]  Assuming  that  the  bank- 
rupts aeted  as  mere  agents  of  the  grantee,  still  the  plaintiffs  are  not  entided  to' 
withdraw  these  sums  from  the  credit  side  of  the  account.  First,  as  to  the  sum 
of  1441.  in  respect  of  Goold's  annuity,  it  does  not  appear  when  the  words 
^  not  yet  received**  were  written  in  the  pass-book ;  but,  at  all  events,  that  sum 
stood  to  the  credit  of  the  defendant  in  the  ledger  from  January  till  May,  and 
daring  &a.t  time  he  had  no  notice  that  it  had  not  been  paid  to  the  bankrupts. 
Then,  as  to  the  sums  for  which  credit  was  in  the  first  instance  given  to  the' 
defendant  in  respect  of  the  annuities  granted  by  the  Marquis  Wellesley  and  the* 
Duke  of  Marlborough,  a  settlement  of  accounts  took  place,  and  a  balance  was. 
strack  while  those  sums  stood  to  his  credit;  and  when  that  account  was  settled^' 
and  the  balance  agreed  upon  by  both  parties,  it  was  the  same  thing  in  point  or 
legal  effect  as  if  Uiat  balance  had  been  actually  paid  by  the  bankrupts  to  the' 
ddfendant;  and  if  it  had  been  paid,  it  is  quite  clear  that  the  bankrupts  or  their 
assijgnees  could  not  recover  it  back  again.  [Baylet,  J.  Assuming  that  to  be. 
BOf  then  upon  the  same  principle,  when,  upon  a  representation  made  by  the 
bankrupts  that  they  had  not  actually  received  the  money  for  which  they  had 
*fi51  ^^^^  ^^^  defendant  credit,  he  assented  to  that  money  being  *again  placed 
J  to  his  debit,  that  would  be  the  same  thinff  in  point  of  legal  efiect  as  if  he 
had  actually  returned  the  balance  to  them ;  and  if  he  had  so  done,  that  would 
have  been  a  voluntary  payment  on  his  part,  and  he  could  not  recover  it  back 
again.]     The  defendant  only  seeks  to  retain  that  which  he  has. 

Abeott,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  retain  all 
the  sums  entered  in  the  books  to  his  credit  in  respect  of  Goold's  annuity,^ 
except  the  last  sum  of  144/.,  entered  to  his  credit  of  Uie  date  of  the  4th  May/. 
>S20.  I  think  he  is  entitled  to  retain  all  the  other  sums  for  the  reasons  given* 
by  "the  Court  in  the  czse  of  Shaw  v.  Picton^  4  B.  &  C.  715,  viz.,  that  the 
bankrupts  by  giving  him  credit  for  those  sums  led  him  to  suppose  that  they 
had  received  them,  and  that  they  cannot,  therefore,  be  allowed  to  say  that  they 
bad  not  I  think  that  the  sum  ef  l44/.t  eiileMd  as  received  on  the  4th  May, 
18S0,  is  not  to  stand  to  his  credit  by  reason  of  the  special  terms  in  which  that 
entry  is  made.  It  is  entered  as  a  sum  not  yet  received.  The  effect  of  that 
entry  is  much  the  same  as  if  the  bankrupts  had  said  in  express  terms,  "  We 
giTe  yon  credit  from  May  for  the  sum  of  144/.,  in  expectation  that  we  shall 
neeive  it  hereafter,**  ana  in  that  view  of  the  case  the  assignees  are  clearly 
entided  to  withdraw  that  sum. 

With  respect  to  the  siim  originally  credited  to  the  defendant  in  respect  of' 
the  Marquis  Wellesley's  annuity,  if  the  case  had  stood  alone  on  that  entry  in 
the  book  in  which  the  entire  sum  of  188/.  15^.,  making  five  quarterly  pay- 
*filll   ^^^^^  ^  placed  to  his  the  defendant's  debit,  I  should  have  ^thought  tlia 

^  would  not  have  been  sufficient  to  entitle  the  assignees  to  debit  him  with. 
that  sum,  because  it  seems  to  me  that  it  was  necessary  to  show  his  specific 
assent  to  that  entry  and  to  the  debit  thus  made  to  him.     But  there  is  abundant 
evidence  in  this  case  to  show,  that  the  greater  part  of  that  sum  was  placed  to 
his  debit  with  his  assent,  because  we  find  that  on  the  17th  of  July,  1821,  when' 
he  must  have  known  that  this  sum  had  been  placed  to  his  debit,  he  files  his. 
bfO  in  chancery  against  the  Marquis  Wellesley,  and  exhibits  an  afiidavit  in 
support  of  itf  in  wnich  he  states  that  the  Marquis  Wellesley  was  indebted  to; 
him  for  four  of  these  five  quarterly  payments.    I  think  that  that  does  show  his. 
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aequiescence  in  that  entry Tiro  tantOf  but  it  applies  to  four  quarterly  payments 
Ofllyt  and  they  amount  to  151/. 

As  to  the  sum  of  100/.  in  respect  of  the  Duke  of  Marlborough's  annuity,  I 
think  that  the  defendant  would  be  entitled  to  retain  that  sum,  for  the  same 
reason  that  he  is  entided  to  retain  the  sums  in  respect  of  Goold*s  annuity, 
unless  there  was  evidence  of  his  assent  to  its  being  replaced  to  his  debit.  The 
entry  is  **half  a  year's  annuity,  due  the  10th  of  July,  returned  100/."  The 
evidence  of  his  assent  to  that  entry  is  this,  tliat  on  the  13th  of  November,  1818, 
the  account  is  made  up,  and  a  balance  of  48/.  1 5«.  9</.  struck.  In  March,  1819, 
another  account  is  made  up,  and  a  balance  struck,  and  the  sum  of  100/.  con- 
^nuing  debited  to  him.  I  do  not  rely  upon  the  ultimate  balance  struck  on  the 
4th  of  May,  1820,  because  there  was  no  distinct  evidence  of  the  defendant's 
assent  generally  to  the  whole  contents  of  the  entry  of  that  date.  But,  on  the 
ground  that  there  was  a  previous  assent  by  him  to  that  entry  when  the  two 
Setdements  of  'accounts  took  place,  I  am  of  opinion  that  that  sum  was  ^^ 
properly  placed  to  his  debit,  and  must  be  allowed.  ^ 

It  hais  been  aigued,  thai  looking  to  the  whole  transaction,  we  must  see  that 
die  bankrupts  became  guarantees  for  the  payment  of  all  these  annuities  ;  but 
looking  at  all  these  entries,  I  cannot  jdraw  that  conclusion  ironi  them,  because, 
on  the  supposition  that  they  had  become  guarantees,  I  cannot  account  ibr  the 
defendant's  consenting  to  the  entry  of  the  return  of  that  100/.,  nor  can  I  account 
tot  the  affidavit  made  by  him,  in  which  he  states  that  the  Marquis  Wellealey 
was  indebted  to  him  for  these  annuities,  nor  can  I  account  upon  that  principje 
for  another  act  done,  not  indeed  by  the  defendant,  but  by  the  bankrupts,  viz.« 
their  entering  the  last  sum  respecting  Goold's  annuity  as  money  not  yet 
received.  Looking  to  the  whole  of  these  entries,  the  conclusion  which  I  draw 
from  them  is,  not  diat  the  bankrupts  had  guaranteed  the  payment  of  all  the 
annuities,  but  that  they  were  willing  from  time  to  time  to  make  the  defendant 
believe  that  the  annuities  had  been  paid  into  their  hands  to  induce  him  to  con- 
tinue his  dealings  with  them.  I  think,  for  these  reasons,  the  plaintiffs  are  enti- 
tled to  withdraw  from  the  credits  given  by  them  the  sum  of  144/.  in  respect  of 
Goold's  annuity,  and  the  sum  of  151/.  on  account  of  the  Marquis  Wellesley's 
annuity,  and  the  sum  of  100/.  in  respect  of  the  Duke  of  Marlborough's  annuity. 

Postea  to  the  plaintiffs. 


•The  KING  v.  The  Inhabitants  of  CRATFORD.  [*68 

A  house  of  the  annual  value  of  102.  waa  hired  by  A.  at  Michael  maa,  1S24,  and  be  died 
three  daya  before  the  year  expired,  but  hta  corpse  continued  in  the  houae  after  the  expi- 
ration of  the  year,  and  after  bia  death  hia  widow  resided  there,  and  paid  the  year's  rent: 
Held,  that  A/a  widow  and  children  did  not  gain  any  settlement. 

Upon  appeal  against  an  order  of  two  justices,  bearing  date  the  22d  of  Novem* 
ber,  1826,  whereby  S.  Stone,  widow  of  T.  Stone,  and  their  six  children,  were 
removed  from  the  parish  of  Bexley,  in  the  county  of  Kent,  to  the  parish  of 
Crayford,  in  the  same  county,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

;  In  the  month  of  September,  1824,  Thomas  Stone,  the  husband  of  the  pauper* 
was  settled  in  the  parish  of  Crayford.  At  Michaelmas,  in  the  same  year,  he 
hired  a  house  situated  in  the  parish  of  Bexley  for  a  year,  at  the  rent  and  of  the 
annual  value  of  12/.  He  took  possession  of  the  house  on  Michaelmas-day« 
the  29th  of  September,  1824,  and  continued  to  live  in  the  same  till  the  26th 
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qI  Geptember,  1825,  when  he  died.    His  body  femained  in  the  hoase  till  the 

Mth  oC  the  8Aine  month,  when  it  was  buried.    The  rent  for  the  first  three 

quaileTS  of  the  year  was  paid  by  him,  and  for  the  last  quarter,  ending  on  the 

%M\  of  September,  1825,  by  his  widow,  the  panper.    The  paoper  continued 

in  the  bouse  till  she  was  removed  under  the  order,  and  paid  the  rent  thereof 

up  to  the  35th  of  December,  1885.     The  question  was,  whether  the  pauper 

and  her  children,  under  the  above  circumstances,  were  entitled  to  settlements 

in  the  parish  of  Bexley. 

D.  PoUockf  in  support  of  the  order  of  sessions,  contended  that  no  setdemeni 
*fi91   ^"^^  gained  in  the  parish  of  *Bexley,  because  there  was  neither  a  pay* 
•^  ment  of  rent,  nor  a  holding  of  the  house  for  ^e  term  of  one  whole  year» 
by  the  person  hiring  the  same,  as  required  by  ^e  statute  59  O.  3,  c.  50. 

Boliand,  contra.  In  this  case  a  year's  rent  has  been  actually  paid,  and  ^e 
boose  has  been  held  for  one  whole  year  by  the  persons  who  claim  a  settle 
ment.  The  provisions,  therefore,  of  the  act  of  Parliament  have  been  substan- 
tnlly  complied  with.  It  is  true  that  the  statute  requires  that  the  rent  shall  be 
paid,  and  that  the  house  shall  be  held  by  the  person  hiring  the  same.  Those 
words  are  not  to  be  construed  strictly ;  and,  giving  them  a  liberal  interpretation, 
Ibere  was  a  sufficient  holding  or  occupation  of  the  house  by  the  husband  for 
one  wbole  year;  for  although  he  died  three  diys  before  the  year  expired,  yet 
decency  required  that  his  corpse  should  continue  beyond  the  expiration  of  the 
year  in  the  house.  During  that  period,  therefore,  there  was  an  occupation  or 
holding  by  him  within  the  meaning  of  diis  net  of  Parliament. 

Batlbt,  J.    The  safest  rule  to  adopt  in  these  cases  is,  to  adhere  to  the 
words  of  the  act  of  Parliament.     Those  words  are,  ^  that  no  person  shall 
aeqnire  a  settlement  by  reason  of  his  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  such  tenement  shall  consist  of  a  house  or  build- 
ing, being  a  separate  and  distinct  dwelling-house  or  building,  or  of  land,  or  of 
b<Mh,  bona  fide  hired  by  such  person  at  and  for  the  sum  of  10/.  a  year  at  the 
least  for  the  term  of  one  whole  year;  nor  unless  such  house  or  building  shall 
be  Mdt  and  such  land  occupied,  and  the  rent  for  the  same  actually  paid  for 
^Q^   the  term   of  one  whole  year  at  the  *least,  by  the  person  hiring  the 
-'  same."     In  order  to  gain  a  settlement,  therefore,  the  house  must  be  held 
for  one  wh<^e  year  by  the  person  hiring  the  same.    Now  here  the  husband 
was  the  person  who  hired  the  house,  and  he  died  three  days  before  the  year 
expiied;  and  consequently  he  did  not  hold  it  for  one  whole  year;  he,  there* 
ibre«  gained  no  eetdement  by  the  renting  of  this  tenement.    Assuming  Uiat  the 
widow  might  be  considered  to  have  held  this  house  for  a  year,  she  was  not 
Ab  pentm  who  hired  it,  and  therefore  gained  no  settlement. 

Order  of  sessions  confirmed* 


The  KING   v.  The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 

of  KENABDIN6T0N. 

tt  is  not  necessary  to  the  gaining  a  Mttlemeot  by  coming  to  settle  upon  a  teaement,  that 

the  paaper  should  reside  upon  any  part  of  it. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  removal  of  William 
ynwhty  and  Sarah  his  wife,  and  their  eight  children,  from  the  parish  of  Ken« 
^^ngtoD  to  the  parish  of  Ulcomb,  both  in  the  county  of  Kent;  the  sessions 
nnashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  followiiig  case: 
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The  pauper,  WilHam  Knigbt,  when  about  sixteen  years  of  age,  hired  himeelf 
iSor  t  year  to  T.  Knight,  at  the  wagea  of  four  guineas ;  he  served  the  year  in  the 

Stfish  of  Ulconib,  dwelling  in  his  master's  house  there,  and  received  his  wages, 
e  afterwards,  and  about  twenty-two  years  ago,  married  fetarah  his  wife,  and 
baving  about  four  years  afVer  bis  marriage  removed  to  Kenardington,  he  entered 
into  a  contract  with  Joseph  *8laad,  a  farmer  there,  to  serve  him  as  a  p^i.. 
laborer  upon  his  (arm,  at  the  wages  of  Ids.  a  week;  to  have  his  wheat  ■- 
at  69.  a  bushel,  butter  at  1 9.  a  pound,  and  a  small  house  of  his  ma8ter*s,  situate, 
in  his  master's  farm,  rent  free,  to  live  in.     He  entered  into  the  service,  and 
continued  in  it  under  these  terms  for  three  years ;  and  between  Christmas  ami 
l^ady-tide,  in  the  third  year  of  his  service  with  Stead,  the  pauper,  with  two 
other  persons,  hired  of  Joseph  Boon  seven  acres  and  a  quarter  of  land,  in  the. 
parieh  of  Kenardington,  at  the  price  and  of  the  value  of  25/.  7«.  M.^  being  d/. 
10».  per  acre,  and  at  the  same  time  he,  on  his  own  account,  took  an  acre  of 
land  in  the  same  parish  of  Joseph  Boon,  at  the  price  and  of  the  valoe  of  50is.: 
The  seven-acre  piece  was  cultivated  and  cropped  witli  potatoes,  and   the 
expenses  and  the  rent  for  the  same  were  paid  equally  by  the  pauper  and  his  twa 
partners;  but  the  one-acre  piece  was  cultivated  and  cropped  with  potatoes  by- 
9fi4  At  the  sole  expense  of,  and  rent  for  the  same  was  paid  by,  the  panpec 
9kme;  thereby  making  his  renting  in  the  parish  of  Kenardington  at  one  time^ 
lOJL  10«.  id.;  and  these  two  parcels  of  land  were  held  together  by  the  pauper* 
and  by  the  pauper  and  his  partners,  six  months.   The  pauper  at  no  time  resided 
on  any  part  of  the  land  taken  of  Joseph  Boon,  but  resided  in  the  small  house, 
of  his  master's,  on  his  master's  farm,  as  his  servant.    At  the  end  of  the  three 
years,  he  quitted  Stead's  employment,  and  at  tlie  same  time  left  his  house. 

BoUand  and  Brodrick  in  support  of  the  order  of  sessions.  In  the  case  of 
Bex  v.  Bardwdlj  3  B.  d&  C.  161,  Uie  Court,  *for  the  first  time,  gave  an  r^.^ 
opinion  that  a  settlement  could  not  be  gained  by  renting  a  tenement,  >- 
unless  the  pauper  resided  upon  some  part  of  it.  Many  cases  are  cited  in  a  note 
to  that  decision,  by  which  it  appears  that  the  Court  had,  until  that  time,  con- 
fined themselves  to  the  inquiry,  whether  the  pauper  resided  in  the  parish  where 
the  tenement  rented  was  situate.  In  Bex  v.  Minster^  3  M.  ^  S.  276,  and  Bex. 
V.  Ml  Smni$f  Derby^  5  M.  &  S.  90,  the  pauper  gained  a  settlement  by  renting 
a  tenement  upon  wmch  he  did  not  reside ;  and  in  Bex  v.  Bennewwth^  2  B.  £ 
0. 775,  the  Court  appear  to  have  reconsidered  their  judgment  in  Rex  v.  Bard' 
tod/,  and  to  have  abandoned  the  opinion  there  expressed.  If  it  were  well 
founded,  it  would  follow  that  no  settlement  can  be  gained  by  renting  a  tenement 
unless  there  is  a  house  upon  it. 

Nolan  and  D.  PoUoek^  contra.  The  single  questioa  is,  whether  a  persotf 
hired  as  a  servant*  and  living  in  a  parish  as  a  servant,  can  gain  a  settlement 
there  by  renting  a  tenement.  The  statutes  13  d&  14  Car.  2,  c.  12,  make  those 
persons  alone  irremovable,  who  come  to  settle  upon  a  tenement  of  the  annual 
value  of  10/.  There  is  great  reason  to  suppose  that  the  legislature  by  settle- 
ment intended  residence  upon  a  tenement  \  but»  at  all  events,  to  be  within  the 
exception  in  the  statute,  the  party  must  come  to  reside  in  the  parish  a»  a  tenant; 
in  this  case  he  came  to  reside  as  a  servant,  not  as  a  tenant,  and,  therefore,  did 
not  gain  a  setdement. 

Baylet,  J.  I  am  of  opinion  that  the  order  of  sessions  was  right,  a  settlement 
having  been  gained  in  ^Kenardington.  The  argument  against  the  settle-  |._^ 
ment  is,  that  although  the  pauper  rented  a  tenement  of  more  than  10/.  ^ 
annual  value,  yet,  as  he  did  not  reside  upon  any  part  of  it,  but  with  a  master,  no 
settlement  was  gained.  In  Bex  v.  BardweU^  expressions  were  certainly  used  by 
Best,  J.,  and  me,  giving  a  larger  meaning  to  the  words  coming  to  eettle^  in 
the  \Z  ii  14  Car.'  2,  c.  12,  than  we  ought  to  have  done;  and  Bex  v.  SkipdenA 

.  t  This  case  came  on  for  argument  the  day  after  Sex  v.  Bardwdl  had  been  decided i 
sod  inasmach  as  it  appeared  that  the  pauper  liad  not  resided  upon  any  -part  of  the  tenement 
which  he  rented,  but  lived  in  the  houae  of  a  person  to  whom  he  wm  bir«d  as  a  servantj 
Iho  Court  held,  that  no  seitlement  had  been  gained. 
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/was  decided  on  the  cMme  ground.  In  Rex  ▼.  Bmneworth^  the  Coart  lo<ik 
time  to  consider  the  qaestkm,  because  they  w&re  j^resaed  with  the  former 
decisionB,  and  reconsidered  them.  The  point  is  not  mentioned  in  the  judg- 
ment pronoanced  in  Rex  ¥•  Benneworth^  but  that  judgment  could  not  have 
been  given  if  the  Court  had  been  of  opinion,  that  xex  v.  BardwtU  and  Rtx 
.▼.  Sh^d«m  were  well  decided.  In  Rex  v.  &Uton  St,  Edmunde^  1  B.  d(  G. 
536»  it  appeared  that  the  pauper  entered  into  a  service  where  he  was  to  have 
18/.  a  year  wages,  and  the  keep  of  two  cows.  He  lived  in  a  cotta|;e  on  his 
master'a  fiurm,  hut  it  was  found  that  the  occupation  of  the  cottage  was  mcidental 
to  his  service.  The  Court  held,  that  he  did  not  gain  a  settlement,  because 
there  was  no  baivain  that  the  cows  should  be  pasture  fed.  If  the  Court  had 
ten  thought  resiaeace  upon  the  tenement  necessary,  the  case  would  not  kave 
admitted  of  an  argument,  and  the  other  point  would  not  have  been  made  the 
groond  of  the  deoisiom  In  Rex  v;  Ml  Aitn/s,  Derby f  there  could  not  be  any 
^.^  residence  on  the  tenement,  and  yet  a  settlement  was  'gained.  In  Rex 
^  V.  Benneworik^  also,  there  was  no  residence  on  the  tenement,  and  the 
renting  of  the  tenement  was  during  the  service.  It  can  make  no  difference* 
whether  the  bargain  for  the  tenement  is  connected  with  the  contract  for  service, 
or  whether,  as  in  this  case,  it  is  a  separata  contract  made  with  a  third  person. 
LTiTLKiiAiiB,  J.»  concurred. 

Order  of  sessions  confirmed.t 

t  tibLaoTD,  J.,  was  ia  the  Bail  Court. 


The  KING  v.  MUSSON. 

'The  jnstieSs  of  a  borooffh  had  esclutive  jarisdtefion  within  the  borimsh  itsslft  but  Jiirfs« 
dictioQ  concurrent  with  that  of  the  county  jasticea  over  certain  places  called  the  liberties 
of  the  borough;  Held,  that  for  an  oflfence  committed  within  the  liberties  they  might 
commit  to  the  connly  jail,  and  cause  the  prisoner  to  be  brought  before  them 'for  trtafat 
the  boroogh  sessions. 

ImncTMSNT  against  the  defendant,  as  keeper  of  the  jail  for  the  county  oi 
Leicester,  for  a  misdemeanor,  in  refusing  to  deliver  up  to  John  Brooks,  one  of 
•the  constables  of  the  borough  of  Leicester  and  the  liberties  thereof,  pursuant 
to  an  order  of  the  Court  of  Quarter  Sessions  of  the  said  borough  and  liberties 
then  sitting,  one  Mary  Lovett,  then  in  the  defendant's  custody  in  the  said  jail, 
lor  the  purpose  of  the  said  Mary  Lovett  being  conveyed  by  the  said  John 
Brooks  to  the  said  Court  of  Quarter  Sessions  of  the  said  borough  and  liberties, 
^ere  to  take  her  trial  upon  a  bill  of  indictment  for  felony  found  against  her. 
Plea — Not  guilty.    At  the  trial  before  Holrotd,  J.,  at  the  Leicestershire  Sum- 
tner  Assizes,  a  verdict  was  taken  for  the  crown,  subject  to  the  opinion  of  this 
Court,  upon  a  case  similar  to  that  stated  in  Rex  v.  Amoe^  2  B.  dc  A.  533,  with 
the  following  exceptions.     In  the  present  case  it  appeared,  that  the  borough 
\m^^   <yf  lieicester  now  extends  into  six  parishes,  *St.  Martin's,  St.  Nicholas,  All 
•I    Saints,  St.  Margaret's,  St.  Mary  s,.  and  St.  Leonard's.     Over  the  first 
\hiee,  which  are  entirely  wiUiin  the  ancient  borough,  the  borough  magistrates 
have  exclusive  jurisdiction.     Parts  of  the  latter  three  are  situate  within  the 
liberties  of  the  borough,  and  over  those  parts  the  borough  ind  county  magis- 
trates have  concurrent  jurisdiction.    Jurisdiction  over  thpse  parts  was  given  to 
'die  boroiwh  by  a  charter  of  Queen  Elizabeth,  which  contained  a  saving  to  all 
iOfenoBBm  of  ench.privilegest  pre-emiaences»  and  jurisdictienst  as  they  had  befo^ 
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the  gnmtifig  of  that  chmrter.  The  felony  for  whieh  Mary  Lovett  was  indieted* 
waa  alleged  to  have  been  committed  in  tiiat  part  of  the  parish  of  St.  Mai]gaiet 
which  is  subject  to  tliis  concurrent  jurisdiction.  There  is  a  rate  in  the  natore 
of  a  county  rate  for  those  parts  of  the  borough  where  the  borough  justices  have 
exclusive  jurisdiction.  The  inhabitants  of  those  parts  do  not  contribute  to  the 
general  county  rate,  but  the  inhabitants  of  the  liberties  cont*ibute  to  that  rate* 
and  not  to  the  borough  rate.  The  case  was  aigv^  ^y  Gaulbum  for  the 
crown,  and  Reader  for  the  defendant,  who  endeavored  to  distingniah  this  from 
JRex  V.  Jifno$,2  B.  &  A.  533,  on  two  grounds;  first,  that  if  the  borough  magis- 
trates could,  at  their  sessions,  try  ofibnces  committed  in  the  liberties,  and  for 
which  the  party  accused  had  been  sent  to  the  county  jail,  the  county  justices 
would  be  ousted  of  their  jurisdiction,  for  that  they  could  not  assist  at  the 
borough  sessions  where  the  borough  magistrates  have  exclusive  jurisdiction. 
That,  before  the  charter  of  Queen  Elizabeth,  the  county  magistrates  had  the 
exclusive  right  to  try  persons  accused  of  felonies  committed  in  the  county ;  and 
that  their  pro-eminences  *and  privileges  were  expressly  reserved  by  the  r^« 
charter.  In  Rex  v.  AmoM^  the  borough  magistrates  had  no  exclusive  ^ 
jurisdiction.  Secondly,  that  if  the  borough  magistrates  could  try,  they  might 
make  an  order  for  payment  of  ooels  out  of  the  county  rate  lo  whieh  they  did 
not  contribute. 

.    The  Conrt  held,  that  those  circumstances  did  not  make  any  subetantial  dif* 
ference  between  this  case  and  Rex  v.  Amo$. 

Ju<%ment  for  the  crown. 


MOORE  t;.  STOCKWELLu 

Where  a  party  held  to  bail  obtaine  time  to  put  in  bail  to  the  action,  he  oaanot  afterwards 

objeet  to  the  writ  for  irregolarity. 

Thx  defendant  was  arrested  and  held  to  bail  on  a  latitat  returnable  on 
Tliursday  next  afler  three  weeks  of  the  Holy  Trinity.  (The  day  next  afler  the 
end  of  Trinity  term.)  The  defendant,  after  the  return  day  of  the  writ»  took 
out  a  summons  for  time  to  put  in  special  bail,  and  the  plaintiff  thereupon  con- 
sented to  allow  a  week  for  that  purpose.  Special  bail  not  having  been  put  in* 
the  plaintiff  took  an  assignment  of  the  bail  bond,  and  commenced  an  action  upon 
it.  A  rule  had  been  obtained  to  set  aside  the  latitat  for  irregularity,  to  stay 
the  proceedings  on  the  bail  bond,  and  to  have  that  instrument  given  up  to  be 
cancelled. 

Ibllett  showed  cause,  and  contended,  that  the  defendant,  by  obtaining  time 
to  put  in  bail  to  the  action,  had  waived  the  objection  to  the  writ. 

*Plattt  contra,  contended,  that  the  writ  being  returnable  on  a  day  out   r^mj 
of  term,  was  altogether  void,  and  not  a  mere  irregularity ;  and  he  cited   *- 
the  case  of  Kenworthy  v.  Pej^iai^  4  B.  dc  A.  288,  where  it  was  held,  that  a 
writ  returnable  on  a  dit»  non  was  void,  and  could  not  be  amended  by  the 
Court. 

Per  Curiam.  This  was  a  mere  irregularity,  and  was  waived  by  the  defend- 
ant's having  taken  out  a  summons  to  put  in  and  justify  bail. 

Rule  dischaiged.t 

tin  an  sction  on  a  bill  of  exchange,  the  plaintiflThad  filed  a  bill  affainst  the  defendant  u 
an  attorney,  when  in  fact  he  was  not  an  attorney.  The  bill  was  filed  on  the  8th  of  April, 
18S6,  and  the  defeodaiit  was  served  with  a  eopy  on  the  s#me  day.    Thera  wis  a  nde  V> 
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plMd  and  ft  denaod  of  a  iphm  od  the  18th,  mmI  jod(iiient  for  wtnt  of  t  plM  was  tifnad  on 
the  23d  of  April,  aod  a  copy  of  the  rule  to  compute  principal  and  interest,  waa  aerved  on 
the  23d  of  April.  A  rule  naTiog  been  obtained  on  the  2d  of  May,  for  setting  aside  the  pro- 
eaedinga,  on  the  |Toand  that  they  were  abaolntely  void,  and  not  merely  irregular :  the 
Coart,  after  hsartog  FiaU,  in  support  of  the  rale,  and  Ceaiyii,  oontra,  held  that  the  pro* 
ceedinsa  were  not  void,  but  irregular,  and  that  the  defendant  waa  too  late  to  take  adraa- 
tage  of  the  irregularity.    Faul  t.  Garnf,  Trinity  term,  7  6.  4. 


The  KING  v.  The  Inhabilanto  of  WARMINSTER. 

A  hiriBg  at  6s.  a  week  for  the  winter,  and  9f .  a  week  for  the  summer,  nothing  being  said 

aa  to  the  duration  of  the  service,  ia  not  a  yearly  hiring. 

Utoii  sjipeal  tgaintt  vn  order  of  two  juatieee*  whereby  W.  Mould  and  hie 

wife  and  children  were  removed  from  the  pariah  of  Heytesbury,  in  the  eounty 

^t^^  of  Wiin,  to  the  parish  of  Wannin8ler«  in  the  same  county,  *the  sessions 

-'   oonfinned  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 


The  pauper  was  bom  a  bastard  in  the  parish  of  Fonthill  Oifibrd,  in  4ke 
county  of  Wilts,  When  about  twenty-five  years  of  age  he  hired  himself  to  Mr. 
J.  Thring,  a  solicitor,  of  Warminster,  as  gardener.  At  the  time  of  the  hiring, 
Mr.  Thring  asked  the  pauper  what  he  should  give  him  a  week ;  the  pauper 
asked  20/.  a  year  wages,  which  Mr.  Thring  refused  to  give,  but  said  he  would 
give  Of.  a  week  for  the  winter,  and  9f •  a  week  for  the  summer,  which  the  pau- 
per agreed  to  take.  He  was  to  be  in  Mr.  Thring*s  house.  Under  this  hiring 
the  pauper  served  more  than  a  year,  living  in  the  house.  He  and  his  master 
then  came  to  a  fresh  agreement  for  weekly  wages  without  board ;  and  about  a 
week  afterwards,  Mr.  Thring,  upon  detecting  some  irregularities  among  his 
servants,  discharged  the  pauper  without  notice.  Mr.  Thring  made  at  the  time, 
in  a  book  kept  for  that  purpose,  entries  of  the  several  facts  as  they  occurred, 
which  were  as  follow :  ^  William  Mould  agreed  with  him  as  a  gardener,  into 
house,  at  6«.  a  week  in  the  winter,  and  9f .  a  week  in  the  summer.  Game 
Monday,  Sd  November,  1818.  Agreed  with  him  6th  November,  1819, 
(which  was  a  Saturday,)  to  give  him  8s.  a  week  winter,  and  9t.  in  the  summer. 
4th  of  July,  1880,  went  out  of  house  as  laborer  at  18s.  per  week,  and  lefl  my 
service  shordy  after."  During  the  service  under  the  first  hiring,  die  pauper  on 
one  occasion  gave  his  master  a  month's  notice  of  his  intention  to  quit,  but  the 
notice  was  not  acted  upon.  The  wages  were  accounted  for  weekly,  but  paid 
occasionally  as  they  were  wanted  and  applied  for  by  the  pauper.  The  question 
was,  whether  there  was  a  hiring  for  a  year  in  Warminster  or  not 
11^1       *^mg'Aom,  in  support  of  the  order  of  sessions.     The  hiring  in  this 

•i  case  was  general,  ana  not  for  any  definite  period ;  it  was,  therefore,  in 
eontemplation  of  law,  a  yeariy  hiring.  The  provision  for  certain  wages  in 
winler,  and  a  laiger  sum  in  summer,  shows  that  the  parties  intended  that  the 
service  should  continue  throughout  the  year.  The  stipulation  for  weekly  wages 
is  not  sufficient  to  rebut  this ;  and  the  fact  of  the  servant's  being  admitted  to  live 
in  the  house  of  tiie  master  is  a  circumstance  to  explain  the  nature  of  the  con- 
tract ;  for  it  cannot  be  presumed  that  a  person  in  the  master's  station  would 
allow  a  weekly  servant  to  live  in  the  house. 

Merewtthtr^  contra,  cited  Bex  v.  Dtdham^  Burr.  S.  C.  603;  Rtx  v.  PuMe- 
C&iirdk,  6  East,  882,  and  Rtx  v.  DodderhiU,  3  M.  &  S.  243. 

AnoiTf  C*  J.    Those  cases  are  direcdy  in  point;  but  without  4hem  .there 
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18  nufficienl  in  this  csm  to  ibow,  that  the  master  never  intended  to  hire  the  psii* 
per  for  a  year.  To  a  qoettion  asked  by  him,  as  to  the  wages  which  the  pauper 
expected  per.  week,  the  latter  replied,  20/.  a  year.  The  master  refused  to  give 
that,  but  offerad  a  certain  weekly  sum,  which  the  pauper  accepted.  That 
^etoarly  negatives  the  supposition  that  a  yearly  hiring  was  intended. 

Order  of  sessions  quashed* 


•Ex  parte  MARTIN.  [♦80 

Where  a  tingle  woman,  having  been  delivered  of  a  bastard  child,  was  committed  by  one 
kwtioeiof  the  peaoo  for  refnaing  to  anawer  inquiries  as  to  who  was  the  father  of  the  chilA : 
lleld,  that  the  cooomitment  was  bad. 

A  WRtr  of  habeas  corpus  ^ad  been  granted  to  bring  up  the  body  of  Mary 
•Ann  Martin,  who  was  confined  in  the  house  of  ccHrredion  at  Petworth,  in  the 
county  of  Sussex.  By  the  return,  it  appeared  that  she  was  so  confined  pur- 
suant to  the  following  warrant,  signed  by  one  justice  of  the  peace.  ^  Whereas 
information  and  complaint  have  been  made  unto  me,  one  of  his  majesty ^s  jus- 
tices, iic.^  by  E.  G.,  clerk  to  the  guardians  of  the  poor  of  the  city  of  Ohiohes- 
tor,  that  M.  A.  Martin,  of  the  parish  of  Pancrass,  in  the  comity  aforesaid,  single 
woman,  hath  lately  been  delivered  of  a  bastard  child  in  the  said  parish,  which 
said  child  was  likely  to  become  chargeable  to  the  said  parish,  and  that  she  Ihe 
said  M.  A.  M.  had  refused,  and  did  refuse  to  appear  before  one  of  his  maje8ty^B 
Justices  of  the  peace  for  the  said  county,  to  be  examined  touching  the  ia&er  of 
the  said  child.  And  whereas  the  said  M.  A.  M.,  having  appeared  before  me 
.pursuant  to  my  summons,  hath  shown  no  cause  why  sne  should  not  be 
examined  touching  the  father  of  the  said  bastard  child,  but  hath  refused  and 
doth  refuse  to  be  so  examined,"  d&c.  The  warrant  then  required  the  keeper 
of  the  house  of  correction  to  receive  M.  A.  M.  into  his  custody,  and  her  safely 
keep,  until  she  should  submit  to  be  examined  touching  the  &ther  of  the  said 
child.     The  warrant  having  been  read, 

Campbell  moved,  that  M.  A.  Martin  might  be  dischai^ged  out  of  custody* 
*OlanaU  RummM  showed  cause.  Several  objections  to  this  commits  p^^ 
ment  were  stated  when  the  writ  of  habeas  eorpue  was  obtained.  First,  *- 
that  one  justice  alone  had  no  jurisdiction ;  secondly,  that  the  woman  could  ndt 
be  compelled  to  answer  inquiries  respecting  the  father  of  the  child;  and, 
thirdly,  that  the  clerk  to  the  guardians  of  the  poor  was  not  the  proper  person 
to  make  the  complaint.  First,  as  to  the  jurisdiction.  It  must  be  remembered 
that  there  are  three  steps  to  be  taken  in  making  provision  for  the  maintenance 
of  bastards :  securing  the  reputed  father,  making  an  order  upon  him,  and  enfore* 
ring  that  order.  The. proceeding  now  in  question  was  with  a  view  to  the  first 
of  those  steps,  viz.  securing  the  reputed  father.  The  49  6.  8,  c.  68,  does  not 
epply  to  cases  where  the  woman  has  been  delivered  before  examination,  but 
under  the  6  G.  8,  c.  81,  one  magistrate  has  power  to  take  an  examination,  for 
•by  the  first  secticm  it  is  enacted,  **  that  if  any  single  woman  shall  be  deliver^ 
of  a  bastard  child  chargeable,  or  likely  to  become  chargeable  to  any  parish, 
.and  shall  in  an  examination  to  be  taken  in  writing  upon  oath  before  any  one  or 
more  justice  or  justices  of  the  peace,  charge  any  person  with  having  gotten  her 
with  child,  such  justice  or  justices  may  issue  a  warrant  to  apprehend  the  party 
charged,'*  ^.  This  enactment,  giving  to  one  justice  the  power  to  take  an 
examination,  also  gives  by  implication  authority  to  send  for  Uie  woman  and  to 
•«oiiipel  her  to  be  examined.   The  fourth  section  shows  that  the  legidstore  con- 
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Bideied  that  8u<^  a  power  was  given,  for  by  that  section  it  is  enacted  **  that  it 
shall  uol  be  lawful  for  any  justice  or  justices  of  Uie  peace  to  send  for  any 
woman  whatsoever  before  she  shall  be  delivered,  and  one  month  after,  in  order 
^^  U>  b«  examined  ^ncerning  *her  pregnancy,  or  to  compel  any  woman, 
^  bffoft  she  shall  be  delivered,  to  answer  any  questions  relating  to  her 
pregnancy.'*     In  Rtx  v.  Ravenstont^  5  T.  R.  373,  an  examination  taken  by 
one  justice  under  the  6G.  2,  c. '31,  was  considered  sufficient,  and  admitted  in 
evidence  upon  a  question  of  settlement,  the  mother  of  the  bastard  being  dead. 
Where  the  examination  is  made  the  foimdation  of  an  order,  the  case  is  very 
different,  and  then  it  must  be  taken  before  two  justices,  as  was  held  in  Rtx  v. 
Bt^rd^  %  Salk.  478,  and  Reg.  v.  Wett^  6  Mod.  180.     In  BiilingB  v.  Prtnn^ 
2  W.  Bl.  10 17,  it  was  held  that  the  commitment  of  the  woman  must  be  by 
two  justices,  but  that  was  a  proceeding  under  the  7  Jac.  1 ,  c.  4,  s.  7,  by  which 
power  to  commit  is  given  to  ju9tice$  of  the  peace.     If  the  statute  gave  to  the 
justice  a  power  to  examine,  he  had  incidentally  power  to  compel  the  woman 
to  ajuswer.  Rex  v.  Jacktout  1  T.  R.  6&d.     That  case  also  shows  that  the  com- 
mhmeat  of  the  woman  until  she  should  answer  was  correct.     Lastly,  the 
clerk  to  the  guardians  of  the  poor  was  the  proper  person  to  make  the  com- 
plaint.  Rex  V.  Martyr  and  I\dkam^  13  East,  55. 

CamfbdU  contra.  The  ease  of  Billings  v.  Prinn  is  direedy  in  point.  That 
was  a  commitment  for  refusing  to  filiate  a  child.  It  was  taken  for  granted  that 
the  order  oi  commitment  was  made  under  the  18  Eliz.  or  7  Jac.  1.;  it  was 
nerer  eoateaded  that  such  an  order  could  be  made  under  the  6  G.  2,  c.  31 ;  and 
the  commitmeBt  being  signed  by  one  justice  only,  was  held  bad.  The  latter 
etatote  only  gives  >  the  magistrate  jurisdiction  in  ihe  case  of  a  woman  coming 
•fi3i  ^^^  charging  some  person  *a8  the  father  of  her  child ;  he  has  no  power 
J  to  compel  her  to  come*  Again,  it  is  clear  that  compl^t  must  be  made 
by  the  guardians  of  Che  poor,  and  not  by  their  clerk.  There  is  another  objec- 
tics  to  this  order;  it  does  not  state  that  the  child  was  alive  or  chargeable,  or 
hkjAy  to  become  chargeable,  to  the  parish,  at  the  time  when  the  complain.t 
ae  made. 

Abbott,  C.  J.    I  am  of  opinion  that  one  justice  had  not  power  to  compel 
woman  to  be  examined.    A  power  to  that  effect  is  virtually  given  to  two 
or  more  jostiees  by  the  18  Eliz.  c.  3;  but  the  question  is,  whether  it  be  inci- 
dentally given  to  one  by  the  6  G.  9,  c.  81.     It  was  thereby  enacted,  **  that  if 
any  single  woman  shall  be  delivered  of  a  bastard  child  which  shall  be  charge* 
able,  or  likely  to  become  chargeable  to  any  parish ;  and  shall  in  an  examina* 
tion  to  be  taken  in  writing  upon  oath  before  any  one  or  more  justice  or  justices 
of  the  peace  of  any  county,  &c.,  charge  (i.  e.  if  the  woman  shall  chaige)  any 
person  with  having  gotten  her  with  child,  the  justice  or  justices  may  cause  him 
to  be  apprehended.**    It  is  not  necessary  to  infer  from  that  enactment,  that  one 
joBtke  has  power  to  compel  the  woman  to  be  examined,  for  that  power  was 
already  given  to  two  justices;  and  although  one  justice  may  act  if  the  woman 
comes  before  him  anid  charges  any  person  with  being  the  father  of  her  child, 
that  is  very  difierent  from  compelling  her  to  answer  interrogatories,  and  so  to 
make  such  a  charge.     Nor  does  the  proviso  in  the  fourth  section  remove  the 
difficulty.    That  is  a  negative ;  and  if  an  affirmative  was  intended  to  be  implied, 
then*  at  aU  events,  the  justice  should  have  stated,  on  the  face  of  the  warrant, 
^04-1  t^  &  month  had  elapsed  from  the  delivery  of  the  woman,  *before  she 
^^•1  was  seat  Ibr  in  order  to  b^  examined.    She  must  therefore  be  dischaiged. 

Mary  Ann  Martin  dischargea. 


Vei.  lin.— 7  E 


50  BiDGOOD  V.  Davies.    M.  T.  1826.  ([84 


BIDGOOD  t;.  DA  VIES  et  al. 

One  of  the  wardens  of  the  Tower  was  arreated,  and  infornaed  at  the  time  that  the  plain- 
tiff would  he  satisfied  if  he  would  enter  an  appearance.  He,  however*  claimed  hie  pri- 
▼llege,  hut  afterwards  executed  a  hail  bond.  The  Court  refused  to  order  the  bail  bond 
to  be  delivered  up  to  be  cancelled. 

The  defendant  Davies  was,  on  the  5th  of  February,  1819,  appointed  one 
of  his  Majesty's  yeomen  or  wardens  of  the  Tower  of  London.  He  had  a 
salary  of  21/.  per  annum,  which  he  had  regularly  received  since  his  appoint- 
ment. The  duties  of  the  office  required  frequent  attendance  at  the  Tower  of 
London,  and  particularly  upon  half-yearly  musters  of  the  yeomen.  He  was 
obliged  also  to  be  in  daily  and  hourly  readiness  to  attend  on  his  Majesty's 
person  to  the  House  of  Lords,  at  the  Royal  Castle  and  Palace  of  Windsor,  at  Carl- 
ton Palace,  and  wheresoever  his  Majesty  might  please  to  command  his  pre- 
sence. He  was  subject  to  military  discipline,  and  liable  to  penalties  in  case 
of  non-attendance  or  neglect  of  his  duties.  Part  of  his  duty  was  to  keep  in 
custody  state  prisoners,  and  in  rotation  with  the  other  wardens,  to  keep  nightly 
watch  at  the  Tower.  A  writ  having  issued  against  him,  he  informed  the  she- 
riff's officer  who  arrested  him,  that  he  was  a  yeoman  of  the  guard ;  showed 
him  his  appointment,  and  said  that  he  could  not  be  arrested ;  he  was  then  told 
that  the  plaintiff  did  not  wish  to  have  him  taken  into  custody,  but  would  be 
satisfied  if  he  would  enter  an  appearance ;  this,  however,  he  refused  to  do,  and 
he  was  accordingly  arrested.  An  application  was  made  to  the  Lord  Chief 
Justice,  on  *the  26th  of  October,  1826,  for  an  order  to  discharge  him  out  r,g- 
of  custody.  The  Lord  Chief  Justice  expressed  some  doubts  as  to  the  pro-  '- 
priety  of  granting  such  an  order,  and  left  the  defendant  to  apply  to  ihe  Court, 
9nd  he  thereupon  put  in  bail.  A  rule  nisi  having  been  obtained  for  delivering 
up  the  bail  bond  to  be  cancelled  upon  his  filing  common  bail. 

The  Solicitor' General  now  showed  cause.  This  is  an  application  to  the 
discretion  of  the  Court  As  it  appears  that  the  defendant  is  not  in  custody,  and 
he  was  informed  at  the  time  of  the  arrest,  that  the  plaintiff  required  him  only 
to  enter  an  appearance,  the  Court  will  best  exercise  that  discretion  by  leaving 
him  to  sue  out  his  writ  of  privilege. 

Bowling  and  Chitty^  contra.  This  case  is  distinguishable  from  that  of 
Luntley  v.  Battine,  2  B.  &  A.  234.  There  the  defendant  had  no  salary,  but 
in  this  case  the  defendant  is  a  servant  in  ordinary  with  fee,  and  that  being  so, 
it  is  quite  clear  that  he  cannot  be  arrested.  He  is  therefore  entitled  to  his 
privilege  as  a  matter  of  right,  and  to  have  the  bail  bond  delivered  up  on  filing 
common  bail. 

Abbott,  C.  J.  If  the  defendant  Davies  in  this  case  were  in  actual  custody, 
so  that  His  Majesty  might  be  likely  to  lose  the  benefit  of  his  services  if  they 
were  required ;  or  if  the  defendant  was  likely  to  incur  the  forfeiture  of  his 
office,  by  reason  of  his  being  prevented  from  discharging  the  duties  of  that 
office,  there  might  be  *good  ground  for  contending  that  this  Court  ought  ^^^^ 
to  decide  the  question  of  privilege  on  motion ;  but  it  appears  that  the  ■• 
defendant  is  not  in  custody.  He  was  informed  at  the  time  when  the  writ  was 
executed,  that  he  would  not  be  arrested  if  he  would  put  in  common  bail.  That 
being  so,  he  is  entided  only  to  his  strict  right,  which  is  to  enforce  his  privilege 
in  the  specific  mode  pointed  out  by  law,  viz.,  by  a  writ  of  supersedeas.  As- 
suniingt  therefore,  that  he  has  the  privilege  for  which  he  contends,  we  think 
that  we  shall  best  exercise  our  discretion  by  leaving  him  to  enforce  it  by  a 
writ  of  supersedeas. 

Rule  refused* 
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FEARNE  t;.  WILSON. 


A  cbvrge  in  an  aitorney's  bill  for  attending  at  a  lock-up-houae,  and  obtaining  tha  defend- 
aoCa  nleaae,  and  filling  up  the  bail  bond,  is  a  charge  at  law  within  the  atatate  2  6.  2, 
e.  93,  a.  23,  and  renders  the  bill  sabject  to  taxation. 

E.  Lawbs  had  obtained  a  rule  for  referring  to  the  Master,  for  taxation*  the 
bill  of  costs  of  the  defendant's  attorney  in  this  cause.  All  the  items  of  the  bill 
except  one  were  agreed  to  be  out  of  me  statute  2  G.  2,  c.  23.  That  one  was 
as  follows : 

Yourself  ats.  Feame*  Same  ats.  Burwash,  13th  December,  1825.  Attend- 
ing you  and  your  bail  at  Radford's  Lock-up-house,  in  Carey  Street,  and 
obtaining  your  release,  on  guaranteeing  the  responsibility  of  your  bail  and 
filling  up  the  bonds.     Engaged  one  hour  and  a  half,  IL  Is* 

Ji.  Bayly  now  showed  cause.     The  item  in  question  is  not  a  chaige  for 

any  thing  done  at  law  or  in  equity  within  the  meaning  of  Uie  statute.     In 

n^-x  Burton  v.  Chalttrton^  *3  B.  &  A.  486,  a  chaige  for  preparing  an  affida- 

^   Tit  of  a  petitioning  creditor's  debt,  and  bond  to  the  Chancellor,  in  order 

to  obtain  a  commission  of  bankruptcy,  was  held  not  to  be  a  taxable  item  in  an 

atloney's  bill  within  the  2  G.  2,  c.  23,  s.  23,  as  a  chaige  at  law  or  in  equity, 

the  affidavit  not  having  been  sworn  nor  a  commission  issued.     It  is  true  that 

in  Sandom  r.  Bourth  4  Camp.  68,  it  was  held  at  Msi  Prius  that  a  bill  was 

taxable  which  contained  a  chaige  for  preparing  a  warrant  of  attorney  with  a 

riew  to  business  to  be  done  in  court,  but  Batlst  and  Best,  Js.,  in  Burton  t. 

Chaiiertons  expressed  doubts  as  to  the  propriety  of  that  decision.     Besides, 

here  it  was  no  part  of  the  duty  of  the  attorney  to  fill  up  the  bail  bond,  and  con- 

eeqoently  the  chaige  made  for  so  doing  is  not  for  any  thing  done  in  the  course 

d  his  business  as  an  attorney. 

£.  LaweSt  contra.  The  statute  2  G.  2,  c.  23,  s.  23,  being  beneficial  to 
the  subject,  ought  to  be  construed  liberally.  In  Winter  v.  Paynes  6  T.  R. 
645,  drawing  and  engrossing  an  affidavit  of  debt,  in  order  to  hold  a  party  to 
bail,  and  attending  to  get  the  deponent  sworn  thereto,  were  held  to  make  a  bill 
subject  to  taxation.  So  a  dedimus  potestatem  chaiged  in  an  attorney's  bill 
was  held  to  be  a  sufficient  item  to  enable  the  Court  to  refer  a  bill  for  taxation, 
though  with  this  exception  it  consisted  entirely  of  charges  for  conveyancing. 
Ex  parte  Prkkett^  I  New  Rep.  266.  So  where  a  bill  consisted  merely  of  a 
chaige  for  drawing  a  warrant  of  attorney,  and  attending  a  defendant  respecting 
^fun  '^  ^^  Court  referred  it  to  taxation,  and  said  that  *they  had  a  paramount 
J  jurisdiction,  independendy  of  the  statute,  to  refer  an  attorney's  bill  for 
taxation.    FFUson  v.  Gutteridge,  3  B.  &  C.  157. 

Abbott,  C.  J.  The. question  is,  whether  the  item  in  this  bill  be  a  charse 
at  law  or  in  equity,  within  the  meaning  of  the  statute  2  G.  2,  c.  23,  s.  23.  It 
is  certainly  a  charge  for  something  done  by  the  attorney  in  the  progress  of  a 
suit,  for  he  fills  up  the  bail  bond  in  the  progress  of  the  suit.  It  is  said  that 
filling  up  a  bail  bond  is  no  part  of  an  attorney's  duty ;  but  if  an  attorney  choose 
to  fill  it  up,  and  make  a  chaige  for  so  doing,  that  must  be  considered  as  a 
chaige  made  by  him  for  something  done  by  him  as  an  attorney.  I  am  of 
opiDkm  that  this  is  a  charge  at  law  within  the  meaning  of  the  statute,  and  con« 
Bequendy  this  bill  is  subject  to  taxation.     The  rule  must  therefore  be  made 

Rule  absolute* 
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The  KING  v.  The  Inhabitants  of  TONBRIDGE. 

A  pauper  held  a  house  at  the  annaal  rent  of  8Z..  from  Ladfday  to  Michaelmaa.  1821,  and 
a  ditterent  hoaae  from  Michaelmas,  1821,  to  Ladydaf,  1822.  at  the  annnat  rent  of  9/.. 
and  during  the  whole  of  that  period  be  was  the  tenant  of  a  garden  at  an  annual  rent  of 
two  ffuiaeas ;  bnt  he  had  agreed  with  another  person  that  they  should  share  the  expense 
and  ibe  profits  arising  from  the  cultivation  of  the  garden,  and  that  pei'son  paid  him  half 
of  the  rent,  but  he  paid  the  whole  to  the  landlord :  it  was  held  that  he  did  not  gam  a 
settlement,  because  he  did  not  during  the  whole  year,  as  required  by  the  59  G.  3,  c.  50, 
hold  a  bouse  and  occupy  land  which  together  were  of  the  annual  value  of  lOL 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  John  HazeU,  and 
Mary  his  wife*  were  removed  from  the  parish  of  Tonbridge*  in  the  county  of 
*Kent,  to  the  parish  of  Lamberhurst,  in  the  same  county,  the  sessions  r^g 
quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  ^ 
case: 

Upon  the  hearing  of  the  appeal,  it  was  proved,  on  the  part  of  the  parish  of 
Tonbridge,  that  the  pauper,  John  Hazell,  and  Mary  his  wife,  had  been  remoTed 
in  1812,  from  the  parish  of  Frant,  to  the  parish  of  Lamberhunt,  under  an  order 
•of  removal,  against  which  no  appeal  had  been  prosecuted.  On  the  part  of  the 
appellant  parish,  it  was  proved,  that  the  pauper,  J.  HazeU,  about  Michaelmas, 
1816,  took  a  cottage,  situate  in  the  parish  of  Tonbridge,  of  one  Douch,  for  a 
year,  at  the  yearly  rent  and  of  the  value  of  8/.  lOf . ;  at  Michaelmas,  1817,  he 
made  a  fresh  agreement  for  the  cottage  for  one  year,  at  the  annual  rent  of  8/., 
and  continued  to  hold  and  occupy  it  from  that  time  until  Michaelmas,  1821, 
paying  a  rent  of  8/.  per  annum  only  for  it  from  Michaelmas,  1817;  at  Lady- 
day,  1821,  he  took  a  warden,  also  situate  in  the  parish  of  Tonbridge,  for  a  year, 
at  the  yearly  rent  and  of  the  value  of  2/.  2f . ;  he  agreed  with  one  lYilliam 
Maynard,  that  they  should  share  (tie  expense  and  the  profits  arising  from  the 
cukivation  of  the  garden.  Maynard  paid  to  Hazell  half  of  the  rent,  but  the 
latter  paid  the  whole  rent  to  the  landlord,  who  was  not  (to  the  knowledge  of 
Hazell)  aware  of  the  partnership ;  the  garden  was  thus  occupied  for  a  year, 
until  Lady-day,  1822,  and  the  rent  paid  for  the  whole  year.  At  Michaelmas, 
1821,  Hazell  having  quitted  Douch*s  house,  took  a  house  situate  in  the  parish 
•of  Tonbridge,  of  one  Lawrence,  for  a  year,  at  the  yearly  rent  of  9/. ;  and  he 
occupied  it  from  that  time,  until  his  removal  in  1825,  and  paid  the  rent  for  it 
during  the  *whole  time.  The  case  was  argued  at  the  sittings  after  Trinity  r«go 
term  by  ^ 

Boiland  and  /).  Pollock,  in  support  of  the  order  of  sessions.  Sex  v.  North 
Collinghanh  1  B.  4-  C.  678,  is  an  authority  to  show  that  different  holdings 
will  confer  a  settlement,  under  the  statute  59  G.  3,  c.  50,  provided  the  hold- 
ings  be  at  the  same  time.  In  that  case  there  was  an  underletting  as  well  as  in 
the  present  case.  Here  the  pauper  was  the  tenant  of  the  whole  garden;  h^ 
therefore  rented  a  tenement  consisting  of  a  house  or  building,  and  of  land,  of 
the  annual  value  of  10/.  2f .,  from  Lady-day,  1821,  to  Michaelmas,  1821*  and 
of  the  annual  value  of  11/.  23.  from  Michaelmas,  1821,  to  Lady-day,  1822. 

MarMhamt  contra.  In  order  to  gain  a  settlement  by  the  renting  of  a  tene- 
ment, the  statute  59  6.  3,  c.  50,  requires  that  the  tenement  shall  consist  of  a 
house  or  building  held  for  a  year,  or  of  land  occupied  for  a  year,  or  of  both; 
but  if  it  consist  of  both,  the  house  must  then  be  held  for  a  year,  and  the  land 
must  be  occupied  for  a  year.  Now  during  the  year,  when  the  land  was  occu- 
pied, the  tenant  did  not  hold  any  one  house.  That  distinguishes  this  case  from 
Rtx  V.  North  Collingham^  for  there  the  tenant  held  one  house  for  the  year 
and  occupied  the  garden  during  the  same  period.  Besides,  if  the  tenement  m 
respect  of  which  the  settlement  is  claimed,  consist  of  a  house  and  land,  it  i^ 
becessary  that  the  house  held  and  the  land  occupied  for  a  year  should  be 
together  of  the  annual  value  of  10/^     Now,  from  Lady-day  to  Michaelmas. 
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*911  ^^^*  ^^  paaper  held  a  house  *of  the  annual  value  of  8/.,  and  during  the 
•^  same  period  he  occupied  a  moiety  only  of  the  garden,  which  was  of  the 
annual  value  of  1/.  l«.  only,  the  other  moiety  being  occupied  and  paid  for 
by  Maynard.  During  that  time  the  annual  value  of  the  tenement  was  not  10/., 
but  0/.  2s«  only,  and,  consequently,  no  setdement  was  gained. 

Cur.  adv,  vull. 

The  judgment  of  the  Court  was  now  given  by 

Baflbt,  J.  This  was  a  settlement  question  between  tlie  parishes  of  Ton* 
bridge  and  Jjamberhurst,  depending  on  the  59  6.  3,  c,  50.  The  facts  were 
these:  the  pauper  was  removed  to  Lamberhurst  in  1812,  and  there  was  no 
appeal.  In  1816,  he  took  a  cottage  in  Tonbridge,  at  8/.  10s.  per  annum,  but 
in  1817  the  rent  was  reduced  to  8/.  He  continued  in  that  cottage  till  Michael* 
mas,  1831.  At  Ladynlay,  preceding,  (in  1821,)  he  took  a  gankn  at  2/.  2s.  a 
year;  but  he  agreed  with  one  Maynard,  that  the  expense  and  profits  should  be 
shared  between  them.  The  garden  was  occupied  a  year,  and  the  rent  paid. 
At  Miehaelmas*  1821,  when  he  quitted  the  house  of  8/.  a  year,  he  entered  upon 
another  at  the  yeariy  rent  of  0/.,  which  he  occupied  till  1825.  So  that  from 
Lady-day,  1821,  to  the  Michaelmas  following,  he  had  the  garden  and  the  8/. 
house,  and  from  Michaelmas,  1821,  to  Lady^ay,  1822,  he  had  the  garden  and 
the  9L  house;  and  it  is  only  from  Lady-day,  1821,  to  Lady*day,  1822,  that 
there  is  any  pretence  for  saying  he  had  10/.  a  year.  By  50  O.  8,  c.  50, 
(which  operated  from  2d  of  July,  1810,)  no  setdement  shall  be  gained  by 
dwelhag  forty  days  in  any  tenement  rented,  unless  such  tenement  consist  of  a 
house  or  building  in  the  parish  or  township,  being  a  separate  and  distinct 
4^-1  dwelling-hoose  or  ^building,  or  of  land  there,  or  of  both  bona  fide  hired 

^  at  10/.  a  year  for  a  whole  year ;  nor  unless  such  house  or  building  shall 
be  held,  and  the  land  occupied,  and  the  rent  for  the  same  actually  paid,  for  one 
whole  year  at  the  least,  by  the  person  hiring  the  same.  One  of  the  requisites, 
therefinre,  in  ease  of  land  under  that  statute,  was,  that  it  shall  be  occupied  by 
the  person  hiring  it  for  one  whole  year  at  the  least.  A  distinction  is  made  in 
that  statute  between  houses  and  buildings  on  the  one  hand,  and  land  on  the 
other;  and  though  this  distinction  is  removed  by  the  6  6.  4,  as  to  setdements 
subsequent  to  the  period  from  which  that  statute  operates,  it  must  still  be 
attended  to  in  cases  of  previous  setdements.  By  the  59  G,  3,  c.  50,  it  was 
required,  in  case  of  a  house  or  building,  tliat  it  should  be  held  for  a  year  by  the 
person  hiring  them ;  in  the  case  of  land,  that  he  should  occupy.  In  houses 
and  buildings,  therefore,  so  as  the  tenure  subsisted,  it  was  in  this  respect,  before 
the  statole  of  6  G.  4,  c.  57,  sufficient,  so  that  underletting  a  part  of  a  house  or 
building  would  not  have  prevented  a  setdement,  and  that  point  was  accordingly 
so  decided  in  Bex  ▼•  North  Collingham^  1  B.  &  C.  578,  which  was  cited  in 
the  argument.  But  in  the  case  of  lands  the  person  hiring  was  to  occupy  for  the 
year.  Did  the  pauper  then  occupy  the  garden  for  the  whole  year?  It  is  stated 
in  the  ease,  that  though  the  pauper  took  the  garden,  it  was  agreed  between  him 
and  Maynardt  that  they  should  share  the  expense  and  profit.  It  is  also  stated, 
that  Maynard  paid  the  pauper  half  the  rent,  and  that  the  garden  was  thus  occu* 
pied.  It  is  not  in  terms  stated  that  there  was  a  joint  occupation,  but  as 
m^vrt   ^Maynard  was  entitled  to  participate  in  the  occupation,  we  think  it  must 

-I  be  taken  that  he  did,  and  if  so,  the  pauper  cannot  be  considered  as 
occupying  more  than  a  moiety  of  the  garden.  Unless  the  garden  was  sepa- 
rately occupied  by  the  pauper  the  whole  year,  no  setdement  was  obtained. 
We  are,  therefore,  of  opinion,  that  there  was  no  setdement  in  Tonbridge ;  that 
the  setdement  in  Lamberhurst  remained ;  and  that  the  order  of  sessions,  which 
quashed  the  removal  to  Lamberhurst,  on  the  ground  of  a  setdement  in  Ton« 
bridge,  cannot  be  supported. 

Order  of  sessions  quashed. 
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The  KING  v.  The  Inhabitants  of  CARSHALTON. 

The  statute  59  G.  3,  c.  50,  makes  the  payment  of  a  year's  rent  by  the  person  hiring  a  tene- 
ment a  condition  precedent  to  the  gaining  of  a  settlement  by  reason  of  dwelling  therein 
for  forty  days.  I'be  statute  6  G.  4,  c.  57,  repeals  that  statute,  but  still  makeg  the  pay- 
nient  of  the  year's  rent,  but  not  by  the  party  having  the  same,  a  condition  precedent  to 
the  gaining  of  a  settlement;  and,  therefore,  where  a  person,  after  the  passing  of  the  59 
G.  3,  c.  50,  hired  a  tenement  of  the  annual  value  of  10/.,  and  held  it  for  more  than  a 
year,  but  died  before  a  whole  year's  rent  was  paid,  he  was  held  to  gain  no  aettlement, 
although  after  his  death,  and  after  the  passing  of  the  6  G.  4,  c.  57,  the  rent  was  paid  out 
of  money  produced  by  the  sale  of  his  goods. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Cbariotte  Long, 
widow,  and  her  two  children,  were  removed  from  the  parish  of  Carshalton,  in 
the  county  of  Surrey,  to  the  parish  of  Wandsworth,  in  the  same  cotinty,  the 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

T.  liOng,  the  husband  of  the  pauper,  who  was  previously  settled  by  appien- 
ticcship  in  the  parish  of  Wandsworth,  at  Lady-day,  1824,  came  with  his 
family  to  reside  in  a  house  in  the  parish  of  Carshalton,  which  he  had  hired  of 
his  father-in-law,  D.  Tariing,  by  the  year,  at  *the  rent  of  14/.  He  put  r,g^ 
his  own  furniture  into  the  house,  and  continued  to  reside  there  until  July,  '* 
1825,  when  he  died  in  possession.  During  his  lifetime  no  more  than  the  sum  of 
258.  was  paid  by  him  on  account  of  the  rent.  His  widow,  after  his  death,  con- 
tinued to  reside  in  the  house  in  question,  until  the  month  of  September  fol- 
lowing, when  D.  Tariing,  the  landlord,  put  a  distress  into  the  premises,  under 
which  he  seized  the  furniture  and  goods  which  had  been  put  in  by  T.  Long, 
and  the  same  were  afterwards  sold  and  purchased  by  the  said  D.  Tariing  for 
the  sum  of  12/.  159.,  upon  which  the  following  receipt  was  given:  ^Received 
from  Mr.  Savage,  of  Tooting,  on  advance  of  goods,  the  sum  of  12/.  159m  for 
balance  of  rent  due  from  Mr.  T.  Long,  to  Midsummer,  1825.     D.  Tariing.** 

Bamewall^  in  support  of  the  order  of  sessions.  The  pauper  had  a  derivatin 
settlement  from  her  husband.  l*he  statute  6  G.  4,  c.  57,  which  was  passed 
on  the  22d  of  June,  1825,  recites  the  statute  50  6.  8,  c.  50,  and  then  repeals 
the  same,  without  providing  for  cases  which  occurred  between  the  passing  of 
the  two  statutes.  The  statute  59  6.  3,  c.  50,  pro  taniOt  repealed  the  sUtutt 
13  &  14  Car.  2,  which  made  the  residing  for  forty  days  upon  a  tenement  of 
10/.  yearly  value,  a  good  settlement.  Now,  in  Com.  Dig.  tit.  Parliament^  R* 
9,  it  is  laid  down,  that  *'an  act  which  repeals  a  statute  by  which  another  was 
repealed,  will  be  a  reviver  of  the  statute  which  was  repealed."  And  Lord 
Coke  says,  12  Co.  8,  the  old  law  becomes  thereby  revived,  as  if  the  mere 
repealing  statute  had  never  been  passed.  That  being  so,  then  dtinng 
*the  interval  between  the  passing  of  the  statute  59  6.  3,  c.  50,  and  the  r«p 
statute  6  G.  4,  c.  57,  die  husband  of  the  pauper  gained  a  settlement  by 
residing  forty  days  upon  the  tenement  in  question.  But  assuming  that  to  be 
otherwise,  there  was  a  sufficient  payment  of  rent  to  satisfy  the  statute  59  G.  3, 
c.  50,  by  the  person  hiring  the  house,  for  the  rent  was  paid  out  of  the  produce 
of  the  goods  of  the  husband.  Besides,  the  year's  rent  did  not  become  due  till 
September,  1825,  and  the  statute  6  G.  4,  c.  57,  which  received  the  royal  assent 
in  June,  1825,  requires  only  that  the  rent  should  be  paid  for  the  term  of  one 
whole  year  at  the  least,  and  not  that  it  shall  be  paid  by  the  party  holding  the 
house.  Here  the  rent  was  paid  for  one  whole  year,  and  the  provisions  of 
the  statute  which  was  in  force  at  the  time  when  it  became  due,  were,  therefore, 
complied  with. 

Theaigerr  contra.  The  settlement  of  the  pauper  must  be  derived  from  her 
husband ;  but  he,  at  the  time  of  his  death,  had  not  acquired  any  setdcmcnt, 
because  he  had  not  paid  a  year's  rent,  and  the  statute  59  G.  3,  c.  50,  makes 
that  a  condition  precedent  to  the  gaining  of  a  settlement  by  renting  a  tenement* 
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If  the  ^Tguoient  on  the  other  side  were  to  prevail,  it  would  have  the  effect  of 
conCemng  a  aettlement  on  a  man  after  his  death.    Eex  v.  AmjUhilU  2  B.  ^  C. 
B47,  'is  a  stronger  case  than  the  present,  for  there  the  rent  was  actually  paid  by 
lYie  pauper  himself,  but  the  payment  having  been  made  after  his  removal  to 
another  parish,  was  held  to  be  too  late.     Then  the  effect  of  the  repeal  of  the 
statute  59  G.  3,  e.  50,  is  only  to  let  in  the  old  law  from  the  time  of  the  repeal. 
Mg|  I^^^  argument  urged  on  this  *point  on  the  other  side  were  to  prevail,  every 
-f  ^ioff  done  and  every  right  acquired  under  the  59  G.  3,  c.  50,  would  be 
^oid,     [Baylkt,  J.    If  that  doctrine  were  to  prevail,  the  consequences  may  be 
thus  illustrated :  Suppose  it  to  have  been  felony  without  benefit  of  clergy,  at 
common  law,  to  steal  to  the  amount  of  forty  shillings  in  a  dwelling-house,  and 
that  a  statute  gave  benefit  of  eieigy  for  such  an  oibnce,  and  that  tliat  statute 
were  afterwards  repealed  by  another,  then,  aocoitliiig  to  the  ai^ument,  an 
offence  committed  between  the  passing  of  these  two  acts,  but  not  brought  to 
ihal  till  after  the  repealing  statute  passed,  would  be  an  offence  not  clergyable.] 
BesideSt  if  the  argument  as  to  that  point  were  well  founded,  it  would  be  im* 
iBalehal;  for  the  statute  6  G.  4,  c.  57,  was  passed  on  the  22d  of  June,  some 
months  before  the  rent  was  paid*     That,  therefore,  would  prevent  the  perfec- 
tion of  a  settlement  which,  at  the  time  when  it  passed,  was  inchoate.     Rtx 
y.  Si.  Afary-ii'done,  4  B.  &  A.  081. 

Abbott,  C.  J.     The  question  in  this  case  is,  whether  the  pauper  had  any 
setdeineaf  derived  from  her  husband.     I  am  of  opinion,  that  whether  we  con- 
fer this  case  to  be  goveriied  by  the  59  G.  3,  c.  50,  or  the  6  G.  4,  c.  57,  the 
basband  himself  had  not  gained  any  settlement  by  the  renting  of  this  tenement; 
/or  there  was  not  any  payment  of  rent  by  Uie  person  hiring  the  tenement  as 
zeqaired  by  the  statute  59  G.  3,  c.  50,  nor  any  payment  of  one  whole  year*s 
leot  as  required  by  the  statute  6  G.  4,  c.  57.  The  husband,  not  having  acquired 
a  $ettlement   in   his    life-time,  the  pauper  cannot  have  from  him  a  derivative 
teUiemeutm     The  order  of  sessions  must,  therefore,  be  quashed. 

Order  of  sessions  quashed. 


_,  •The  KING  v.  The  Inhabitants  of  SAINT  MARGARETS,  KINO'S  . 
••'I  LYNN. 

K  muter  shoemaker  made  a  proposal  to  a  poor  woman  to  take  bar  son  to  learn  his  bttsi- 
osss;  the  son  was  to  serve  him  for  four  years*  to  board  and  lodge  with  bis  mother,  and 
10  have  half  what  be  earned.  No  indentures  were  executed,  ou  account  of  the  poverty  of 
the  mother :  Held,  that  this  was  a  defective  contract  of  apprenticeship,  and  not  a  contract 
of  hiring,  and  consequently  that  the  pauper  did  not  gain  any  settlement  by  serving 
under  it. 

Two  justices  for  the  county  of  Norfolk,  by  order,  removed  J.  Catton,  Sarah 
his  wife,  and  their  five  children,  from  the  parish  of  St.  Mai^garet's,  in  King's 
Lynn,  to  the  parish  of  Wolferton.  The  sessions,  on  appeal,  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

It  was  proved  that  one  Ileadley,  a  shoemaker,  a  friend  of  the  pauper's 
mother's  family,  applied  to  her,  and  offered,  if  she  would  agree  to  his  proposal, 
that  he  would  take  her  son,  then  a  boy,  to  learn  his  business ;  but  there  were 
no  indentures,  on  account  of  her  poverty ;  the  pauper  was  to  serve  for  four 
years ;  to  board  and  lodge  with  his  mother  in  St.  Margaret's  in  Lynn,  and  to 
have  half  what  he  earned.  The  pauper  entered  upon  this  service  ;  worked  in 
Che  shop  with  Uie  apprentices ;  did  not  stay  with  his  master  on  a  Sunday,  and 
was  not  required  to  do  any  work  but  in  the  shop.    The  pauper  continued  in 
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the  service  four  yean,  boarding  and  lodging  in  St  Maigaret^s,  Lynn.  Some 
time  aAer  entering  upon  the  service,  Headley  sent  the  following  writing  by  the 
pauper  to  his  moSier,  which  was  neither  stamped  nor  signed  :  *^  An  agreement 
drawn  up  between  Mrs.  Catton  and  Thomas  Headley,  that  the  said  Thomas 
Headley  is  to  find  her  son  John  Catton  work  for  four  years,  and  he  is  to  have 
half  wliat  he  earns  all  the  four  years  ;  and  Mrs.  Catton  to  find  her  son  Jobn 
Catton  every  thing  else  during  the  four  years."  The  Court  of  'Quarter  r^g 
Sessions  considering  the  pauper  gained  a  settlement  by  hiring  and  seiw  *• 
Tice,  quashed  the  order  of  removal. 

AlderMon^  in  support  of  the  order  of  sessions.  The  contract  under  which  the 
pauper  served  was  one  intended  by  the  parties  to  create  the  relation  of  master 
and  servant,  and  not  that  of  master  and  apprentice.  The  agreement  was,  that 
the  master  was  to  find  work  for  the  pauper  for  four  years.  That  of  itself  was 
a  contract  of  hiring  and  service.  It  is  true  that  the  master  also  agreed  to  teach 
the  pauper  his  trade,  but  the  instruction  may  have  been  intended  as  an  equiva- 
lent in  part  for  his  services.  It  does  not  show  that  a  contract  of  hiring  and 
service  was  not  intended.  Rtx  v.  JMUe  BoUon^  Cald.  367;  2  fiott.  221,  pi.  364. 
Besides,  there  was  no  premium  paid  in  this  case  ;  and  that  of  itself  is  a  strong 
circumsUince  to  show  that  an  apprenticeship  was  not  intended.  In  Rex  v.  Bit* 
borough^  1  B.  &  A.  115,  and  Rex  v.  St,  Mary^  Kidwdly,  2  B.  die  C.  750, 
where  a  premium  was  paid,  and  the  circumstances  were  otherwise  similar  to 
those  in  the  present  case,  the  contract  was  held  to  be  one  of  apprenticeship; 
but  in  Rex  v.  Burbaeh,  1  M..  &  S.  870,  where  no  premium  was  paid,  the  con* 
tract  was  held  to  be  one  of  hiring  and  service. 

Marryat^  and  Mannings  contra.  This  is  a  defective  contract  of  apprentice* 
ship,  and  not  a  contract  of  hiring.  In  Rex  v.  IMiU  Bolton^  Cald.  867.  2  Bott. 
221,  pi.  264,  nothing  was  said  respecting  apprenticeship;  and  xnRex  v.JSceleS" 
*D91  ^^"^  ^  East,  298,  Lord  'Ellenbokouoh  expressed  himself  dissatisfied  with 
-i  the  reasoning  in  that  case.  The  true  criterion  is,  whether  the  contract 
be  that  one  shall  teach  and  the  other  learn  the  trade.  Rex  v.  Mountiorrell^  2  M* 
^  S.  460,  and  Rex  v.  Rainkam,  I  East,  531.  Here  the  intention  of  the  par« 
ties  is  manifest;  for  the  master  not  only  agrees  to  tea6h  the  pauper  his  trade, 
but  the  contract  of  apprenticeship  would  have  been  completed  had  it  not  been 
for  the  poverty  of  the  mother. 

Bayley,  J.  I  am  of  opinion  that  the  contract  between  the  parties  in  this 
case  was  an  imperfect  contract  of  apprenticeship,  and  not  a  contract  of  hirmg. 
Every  case  of  diis  description  must  depend  upon  its  own  particular  circam- 
stances.  If  from  all  that  passed  between  the  parties  at  the  time  when  the  con- 
tract was  made,  they  appear  to  have  contemplated  the  relation  of  master  and 
apprentice,  then  the  contract  must  be  considered  to  be  one  of  apprenticeship;  and 
if  it  be  an  imperfect  apprenticeship,  no  settlement  can  be  gained  by  serving 
under  it.  If,  on  the  other  hand,  it  appears  that  the  parties  contemplated  the 
relation  of  master  and  servant,  then  it  must  be  deemed  a  contract  of  hiring,  and 
a  settlement  will  be  gained  by  serving  under  it.  The  payment  of  a  premium 
is  strong  evidence  to  show  that  the  parties  contemplated  an  apprenticeship,  but 
it  is  not  decisive,  and  still  less  is  the  absence  of  a  premium  evidence  to  show 
that  the  parties  contemplated  a  contract  of  hiring.  In  tliis  case,  the  written 
agreement  must  be  laid  out  of  consideration,  because  it  was  not  signed,  and  had 
not  the  *other  requisites  to  make  it  binding  on  the  parties.  We  must  r«iAA 
look  to  the  original  bargain  between  the  master  and  the  mother  of  the  *- 
pauper,  in  order  to  ascertain  the  intention  of  the  parties.  The  object  held  out 
by  the  master  to  the  mother  was,  that  he  would  teach  the  pauper  his  trade. 
His  purpose,  therefore,  was  to  teach  the  pauper  his  trade  ;  the  pauper  was  to 
serve  four  years,  to  board  and  lodge  with  his  mother,  and  to  have  half  what 
he  earned.  In  ordinary  cases,  indentures  of  apprenticeship  are  executed,  but 
in  this  case  they  were  not  executed,  on  account  of  the  poverty  of  the  mother. 
Now  if  the  parties  had  contempUted  the  relation  of  master  and  servant  only* 
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•TODD  ct  d.  V.  MAXFIELD. 

'Wbttie  m  person  who  has  become  bankrupt  is  sued  for  a  cause  of  action  accruing  before 
bis  banVrvptcy,  and  pending  the  suit  and  before  trial  obtains  his  certificate,  ne  must 
plead  it  9sti  darrein  continuance  ;  and  if  he  neglects  to  do  so,  and  judgment  is  obtained 
against  oim,  he  cannot  plead  his  certificate  to  an  action  on  such  judgment. 

DxBTon  a  judy^ent  obtained  in  K.  B.  in  Hilary  term,  4  G.  4,  in  an  action 
of  aMumpeit.     Plra,  bankruptcy  and  certificate  of  the  defendant,  and  that  the 
cauaes  of  action  upon  which  the  judgment  was  obtained  accrued  to  the  plain- 
tifr  before  the  defendant  became  bankrupt,  and  this  defendant  is  ready  to  verify ; 
wherefore  he  prays  judgment,  if  the  plaintiffs  ought  to  have  execution  for  their 
debt  and  damages  aforesaid,  on  or  against  the  person  of  the  defendant.     Repli- 
cation; stating  the  proceedings  in  the  original  action,  the  issuing  of  the  writ, 
appearance,  declaration,  issue,  and  trial.     And  the  plaintiffs  further  say,  that 
the  certificate  in  the  plea  mentioned  was  allowed  by  the  Lord  Chancellor 
before  the  trial  of  the  said  issue  so  joined  between  the  plaintiffs  and  defendant 
as  aforesaid ;  and  that  the  defendant  did  not  at  any  time  before  the  giving  of  the 
said  judgment  in  that  behalf  as  aforesaid,  plead  the  said  certificate  to  the  said 
aetioo.    Demurrer  and  joinder.     When  the  case  came  on  to  be  aigued,  the 
Court  intimated  a  strong  opinion  in  favor  of  the  plaintiffs ;  whereupon  Crnnyn^ 
tor  th0  defendanU  prayed  leave  to  withdraw  his  demurrer,  which  was  granted 
on  payment  of  costs.     The  costs  were  taxed;  but  the  defendant  not  having 

paid  them,  jF\  Poiioek  now  prayed  judgment  for  the  plaintiffs,  which  the  Court 

aceordingly  pronounced. 

Judgment  for  the  plaintiffs. 


nW\  *NORTON,  Gent.,  One,  &c.,  v.  MOSELEY. 

'Wbeie  a  party  is  arrested  for  a  debt  from  which,  he  haa  been  dischsrged  under  the  insol- 
vent act,  and  gives  bail,  the  Court  will  order  the  bail-bond  to  be  delivered  up  to  be 
cancelled. 

F.  Pollock  had  obtained  a  rule  calling  upon  ihe  plaintiff  to  show  cause 
why  the  bail-bond  given  in  this  case  should  not  be  ffiven  up  to  be  cancelled, 
CO  the  ground  that  the  defendant  had  obtained  his  discharge  under  the  insol- 
vent act,  1  G.  4,  c.  119,  from  the  debt  for  which  he  was  arrested. 

/>.  F.  Jonet^  and  Abrakam^  showed  cause,  and  contended,  that  although  the 
1  G.  4,  c.  119,  s.  20,  authorized  the  Court  to  discharge  a  person  out  of  cus- 
tody who  had  been  arrested  under  such  circumstances,  yet  it  did  not  give  them 
power  to  interfere,  and  cause  the  bail-bond  to  be  given  up  to  be  cancelled;  and 
they  cited  a  case  of  Dove  v.  Smithy  3  D.  &  R.  600. 

6aylet,  J.  I  am  not  convinced  by  the  case  cited.  If  a  party  is  improperly 
arrested,  I  think  it  is  equally  the  duty  of  the  Court  to  interfere,  whether  he 
remains  in  actual  custody  or  in  virtual  custody  only,  having  given  a  bail-bond ; 
for  if  a  bail-bond  is  given,  special  bail  to  the  action  must  be  put  in ;  and  then 
the  bail  may  at  any  time  apprehend  the  principal,  and  render  him.  When  so 
apprehended,  he  might  clearly  call  for  the  interposition  of  the  Court;  and  I 
cannot  discover  any  reason  for  saying  that  we  ought  not  to  interfere  in  the  first 
instance,  instead  of  waiting  until  all  that  inconvenience  has  been  suffered. 

Rule  absolute. 
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'FOSTER  et  al.,  Assignees  of  FOWLER,  a  Bankrapt,  v.  FRAMPTON  et  al. 

* 

W^bere  goods  ar«  to  be  delivered  to  the  vendee  at  a  particular  place,  the  trmiuitug  in  gene* 
ral  continues  until  thejr  are  delivered  to  him  at  that  place;  but  if  he  by  bis  own  act  pre- 
vent the  delivery,  which  otherwise  in  the  ordinary  course  would  lake  place,  and  does 
any  act  equivalent  to  taking  possession,  the  traniitu*  is  thereby  terminated  ;  and,  there- 
fore, where  the  vendee  of  several  hogsheads  of  sugar,  npon  receiving  from  the  carrier 
notice  of  their  arrival,  look  samples  from  them,  and  for  bis  own  convenience  desired 
the  carrier  to  let  them  remain  in  his  warehouse  until  he  should  receive  further  direc- 
tions, and  before  they  were  removed,  became  bankrupt,  it  was  held,  that  the  t/wuitun 
was  at  an  end,  and  that  the  vendor  was  not  entitled  to  stop  them. 

Trover  for  twenty  hogsheads  of  sugar.  Plea*  not  guilty.  At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  in  this  term*  the  following  appeared 
to  be  the  facts  of  the  case.  The  plaintiffs  were  the  assignees  of  one  Fowler* 
a  bankrupt,  who  carried  on  business  at  Birmingham  as  a  grocer.  The  defendt 
ants,  who  were  wholesale  grocers  in  London,  had,  by  the  order  of  the  bank- 
rupt, on  the  22d  of  August,  sent  him  by  one  Gorbett,  a  Birmingham  carrier,  a 
quantity  of  lump  sugar,  and  three  hogsheads  of  raw  sugar.  They  arrived  at 
Birmingham  on  the  6th  of  September,  and  Gorbett  gave  the  bankrupt  notice 
of  their  arrival  on  the  0th,  and  he  removed  the  lump  sugar  to  his  premises,  and 
look  samples  from  die  three  hogsheads  of  raw  sugar,  but  desired  that  they 
might  remain  in  Corbett's  warehouse  until  he  received  further  directions.  The 
bankrupt,  for  his  own  convenience,  frequently  left  bulky  articles  in  Corbett's 
warehouse  for  a  considerable  time  after  their  arrival.  The  three  hogsheads  of 
sugar  remained  in  the  warehouse  on  and  after  the  4th  of  October,  when  the 
bankrupt  quitted  Birmingham,  and  committed  an  act  of  bankruptcy.  On  the 
12th  of  October  the  defendants  gave  notice  to  Gorbett  not  to  deliver  the  three 
hogsheads  of  sugar  to  Fowler,  or  to  any  person  on  his  account;  and  Gorbett 
ultimately  delivered  them  to  the  defendants,  upon  their  executing  a  bond  of 
indemnity.  The  Lord  Ghief  Justice  was  of  *opinion  that  the  transitua  r«tno 
was  at  an  end,  and  that  the  plaintiffs  were  entitled  to  recover.  '- 

Gurney  now  moved  for  a  new  trial.  The  defendants  were  entided  to  stop 
those  goods,  so  long  as  they  were  in  a  mere  course  of  transit  to  the  bankrupt; 
and  they  were  in  a  course  of  transit  so  long  as  they  continued  in  the  posses- 
sion of  the  carrier. 

Baylky,  J.     It  seems  to  me,  that  in  this  case  the  transitiu  was  at  an  end. 
Where  a  man  orders  goods  to  be  delivered  at  a  particular  place,  the  trantUtu 
continues  until  they  are  delivered  to  the  consignee  at  that  place ;  but  that  must 
be  understood  of  a  delivery  in  the  ordinary  course  of  business ;  for  if  the  con* 
signee,  before  the  goods  reach  their  ultimate  destination,  postpones  the  delivery, 
or  does  any  act  which  is  equivalent  to  taking  actual  possession  of  them,  the 
Irannlua  is  at  an  end.    Now  here,  the  bankrupt  has  done  such  an  act,  for  he 
not  only  postponed  the  delivery  which  would  have  taken  place  in  the  ordinary 
course  of  business,  but  he  took  samples,  and  directed  the  carrier  to  keep  the 
goods  in  his  warehouse  until  he  received  further  directions.     FrcHU  that  time 
the  carrier  became  the  warehouseman  of  the  bankrupt,  and  the  goods  were  as 
much  in  the  possession  of  the  latter  as  if  he  had  taken  them  into  his  own  ware- 
house.    In  Eickardaon  v.  Goss,  8  Bos.  &  Pul.  1 19,  Richardson  of  Newcastle 
shipped  goods  for  London,  to  the  order  of  one  Wilson.     Richardson  finding 
that  Wilson  was  in  insolvent  circumstances,  applied  at  the  defendant's  wharf 
in  London,  where  the  goods  had  in  the  mean  time  arrived,  and  where  goods 
shipped  for  Wilson  were  usually  landed  and  kept  till  sent  *for  by  him,  r*iQg 
tendering  the  freight,  and  charges  paid  for  the  goods,  and  requiring  *' 
delivery  of  them,  which  was  refused,  uidess  upon  payment  of  a  general  balance 
due  from  Wilson  to  the  defendant  for  wharfage.    Ghaxbre,  J.,  intimated  a 
strong  opinion,  that  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make  that  the  repository  of  his  goods,  and  dispose 
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ot  them  there,  the  joumey  will  be  at  an  end  when  the  gooda  arrive  at  such 
wmrehooae ;  and  Lord  Altanlby  expreaaed  hia  concurreDce  in  that  opinion  in 
•Jhe  caae  of  Scoii  v.  FettU,  8  Boa.  &  Pul.  469.     There  a  trader  had  no  ware* 
house  of  hia  own,  but  used  that  of  hia  packer,  for  receiving  gooda  consigned  to 
l\\fn,  and  it  was  held  that  the  trantitus  of  anch  gooda  waa  at  an  end  upon  deli- 
very of  them  to  the  packer.     Now  here  the  bankrupt,  on  the  particular  occa- 
sion, uaed  the  warehouse  of  the  carrier  as  his  own,  and  made  it  the  repository 
oC  his  goods.     I  therefore  think  that  the  transUtis  was  at  an  end  aa  aoon  aa 
the  bankrupt  took  the  samples  from   the  hogsheads,  and  desired  that  they 
should  remain  in  the  warehouse  till  further  directions. 

HoLKOTD,  J.     I  think  that  the  possession  of  the  sugar  was  completely  vested 

in  the  consignee.     The  transit  of  the  goods  was  at  an  end,  by  the  act  of  the 

isoQsignee's  treating  the  goods  as  his  own  property,  taking  part  to  his  own  pre- 

fliises,  and  directing  the  other  part  to  remain  in  the  warehouse  of  the  carrier. 

From  that  moment,  the  latter  ceased  to  be  a  carrier,  and  became  a  mere  bailee. 

Ltttlbdalb,  J.     The  taking  of  the  samples  was  a  complete  act  of  owner- 

*\  101  ^^'^'     Besides,  it  appears  that  *the  bankrupt,  for  his  own  convenience, 

•1   was  in  the  habit  of  leaving  goods  in  the  warehouse  of  the  carrier,  and 

that,  on  this  occasion,  he  directed  them  to  eontinue  there  after  the  period  when 

they  would  otherwise  have  been  delivered  in  the  ordinary  course  of  business. 

From  the  ume  when  he  drew  the  samples,  and  gave  thoae  directiona,  the  augar 

must  he  conaidered  to  have  been  in  the  possession  of  the  bankrupt,  aa  much  as 

if  be  had  taken  it  to  his  own  premises. 

Rule  refused* 


The  KING  v.  The  Justices  of  SUFFOLK. 

Kotioa  of  holding  a  special  seasiona  for  the  parpoae  of  atopping  up  a  public  footway,  aigned 
by  tba  chief  conatablea,  and  served  bv  a  person  acting  under  their  authority  on  the  jus- 
ticea  of  the  dietrict,  ia  a  notice  given  by  the  high  constable  or  other  proper  officer  within 
ibe  meaning  of  the  sutute  13  6.  3,  c.  78,  a.  62. 

All  order  was  made  by  two  justices  on  the  18th  of  September,  for  stopping 
np,  as  nnnecessary,  a  certain  bridleway  and  footway  within  the  parish  of 
Nowton,  mnd  within  the  extra-parochial  place  in  the  hundred  of  Thingoe,  in 
the  ccHinty  of  Suflfoik,  commonly  called  Hencote  Lane.  The  noticea  of  hold* 
mg  the  special  sessions  were  signed  by  John  Stutter  and  Thomas  Rodwell, 
chief  constables  of  the  hundred  of  Thingoe,  on  the  6th  of  September,  but  they 
were  served  upon  the  justices  by  John  Wayman,  one  of  the  clerks  to  the 
magistrates  acting  for  the  hundred  of  Thingoe.  There  was  no  appeal  against 
the  order,  but  the  Court  of  Quarter  Sessions  were  of  opinion,  that  the  special 
sessions  had  not  been  duly  convened,  becauae  the  notices  of  holding  the  special 
eeaaions  were  not  nerved  upon  the  justices  by  the  chief  constables  or  one  of 
them.  A  rule  nisi  having  been  obtained  ibr  a  mandamus  commanding  the 
justices  to  confirm  the  order, 

•1111  *^^gg^  Andrewe  now  showed  cause.  The  13  6.  8,  c.  78,  s.  62, 
J  requires  that  the  notices  of  holding  the  special  sessions  for  the  purpose 
of  stopping  up  a  highway  must  be  given  to  the  justices  by  the  high  constable  or 
odier  proper  officer.  Now  here  the  notices  were  signed  by  the  chief  constables, 
but  they  were  given  to  or  served  upon  the  magistrates  by  one  of  their  clerks^ 
Now  Rex  ▼.  7%e  JueiicM  of  Surrey ^  6  B.  A;  G.  341,  is  an  authority  to  ahow 
that  that  is  not  sufficient 

,   JUiersofh  contra*    The  statute  only  req[tthres  that  the  notice  shall  be  given 
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by  the  high  constable  or  other  proper  officer.  Here  they  were  signed  by  the 
chief  constables,  and  the  party  who,  by  their  authority,  served  them,  was  their 
agent  for  that  purpose.  The  notices,  therefore,  were  given  by  the  chief  con- 
stables, within  the  meaning  of  the  act  of  Parliament. 

HoLROTD,  J.  I  think  that  the  notices  in  this  case,  having  been  signed  by  the 
chief  constables,  and  by  their  authority  served  upon  the  justices,  were  given  by 
the  chief  constables,  within  the  meaning  of  the  statute.  The  rule  must  there- 
fore be  made  absolute. 

LiTTLEDALE,  J.,  coucurred. 

Rule  absolute  for  a  mandamus  commanding  the  justices  to  enter,  as 
of  the  last  general  quarter  sessions,  the  application  made  to 
them  for  enrolling  the  order,  (describing  it,)  and  to  enter  con- 
tinuances thereon  to  the  next  general  quarter  sessions,  to  be 
holden  for  the  county,  and  at  such  sessions  to  hear  and  deter- 
mine the  application. 


•DOE  on  the  demise  of  JANE  SMYTH  v.  Sir  GEORGE  HENRY  [♦lU 

SMYTH,  Bart. 

Where  the  devisee  of  an  estate  refased  to  take  it,  saving  she  was  entitled  as  heir  at  law, 
and  would  not  accept  any  benefit  by  the  will  of  the  devisor :  Held,  that  this  was  not 
such  a  disclaimer  as  prevented  her  from  afterwards  bringing  ejectment  and  relying  on 
her  title  as  devisee. 

Quare — Whether  a  devise  of  an  estate  can  be  waived  by  parol. 

Ejectment  to  recover  the  possession  of  the  freehold  part  of  a  niessnage, 
farm  lands,  and  premises  in  the  parishes  of  Elmswell  and  Norton,  in  the  county 
of  Suffolk.     The  declaration  contained  two  demises,  one  on  the  2d  of  March, 
1814,  the  other  on  the  2d  of  February,  1824.    Plea — the  general  issue.    At  the 
trial  before  Gazelee,  J.,  at  the  Suffolk  Summer  Assizes,  1824,  by  the  direction 
of  the  learned  Judge,  a  verdict  was  found  for  the  plaintiff,  with  liberty  for  the 
defendant  to  move  to  set  aside  the  verdict,  and  enter  one  for  himself.    The 
Court  of  King's  Bench,  upon  that  motion  being  made,  directed  the  following 
case  to  be  stated  for  their  opinion :  Anne  Brand  being  seised  in  fee  of  the  estate 
in  question,  on  the  7th  of  October,  1813,  duly  executed  her  last  will,  which 
contained  a  devise  in  the  following  words :  **  1  give  and  bequeath  to  Miss  Jane 
Smyth,  of  Ogle  Street,  London,  all  that  messuage,  farm  lands,  and  heredita- 
ments, situate  at  Elmswell,  or  in  any  other  parish  in  the  county  of  Suffolk, 
during  the  term  of  her  life,  keeping  the  said  estate  in  good  repair.     I  also  give 
to  the  said  Miss  Jane  Smyth,  the  sum  of  500/.,  for  the  purpose  of  dischaiging 
the  fines  and  other  fees,  on  her  admission  to  the  copyhold  part  of  the  said  estate. 
I  also  give  to  the  said  Miss  Jane  Smyth,  all  my  books,  and  Sir  Henry  Smyth's 
miniature  picture.     And  from  and  afler  her  decease,  I  give  and  devise  the  said 
messuage,  farm  lands,  and  hereditaments,  situate  in  Elmswell,  or  in  any  other 
parish  *in  the  county  of  Suffolk,  unto  Sir  Henry  Smyth,  of  Beerchurch,  r^wz 
in  Essex,  and  his  heirs.**       The  testatrix  died  in  March,  1814,  with-  ^ 
out  revoking  her  said  will,  and  the  lessor  of  the  plaintiff,  and  the  defendant  are 
the  devisees  therein  named,  the  latter  by  the  name  of  Sir  Henry  Smyth.  Shortly 
afler  the  death  of  the  testatrix,  the  Kev.  Charles  Cook,  who  was  one  of  her 
executors,  called  upon  the  lessor  of  the  plaintiff  for  the  purpose  of  payiQg 
her  the  said  legacy  of  600/.,  when  she  refused  to  receive  the  same,  and  sb^ 
had  not  received  it  at  the  time  of  the  trial.     Early  in  the  year  1815,  and  three 
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or  four  times  aAerwards  in  the  coone  of  that  year,  and  once  in  the  next,  Mr. 
John  Graham  Saijeant,  the  th(*n  attorney  of  the  defendant,  by  his  desire  called 
upon  the  lessor  of  the  plaintiff,  on  the  subject  of  the  devise;  she  claimed 
the  estate  as  heir  at  law  to  Sir  Harvey  Smyth,  and  on  all  these  occasions  she 
declared  she  would  never  accept  any  benefit  under  Mrs.  Brand's  will;  and  on 
one  of  them  she  said  she  knew  there  was  a  legacy  to  enable  her  to  take  up  the 
copyhold,  but  nothing  should  induce  her  to  accept  that  legacy.     On  one  occar 
sion  Mr.  Saijeant  showed  her  a  pedigree  to  convince  her  that  she  was  not  the 
heir  at  law,  bat  that  the  defendant  was ;  she  said  the  pedigree  was  wrong,  but 
did  not  point  out  where;  and  upon  Mr.  Saijeant  telling  her  that  the  copyhold 
might  be  seized  by  the  lady  of  the  manor,  that  the  defendant  would  not  suffer 
the  estate  to  go  to  ruin  for  want  of  a  landlord,  and  that  if  she  persisted  in 
refusing  to  take  it  up,  she  must  not  blame  him  for  any  proceeding  he  mig^t 
institute,  she  replied,  that  he  might  do  as  he  pleased,  but  she  was  deter* 
mined  not  to  have  any  benefit  under  Mrs.  Brand's  will.     On  Mr.  Serjeant's 
*1141  ^^  vifli^  he  proposed  to  her,  on  the  part  of  Sir  Gkoi^ge  Henry  *Smyth, 
-'   that  if  she  did  not  choose  to  take  the  estate,  and  would  permit  him  to 
do  it,  he  would  account  to  her  for  all  the  profits,  and  give  her  security.     She 
answered,  she  would  take  nothing  under  the  will ;  that  she  had  already  been 
kept  out  of  all  that  estate,  and  all  that  Mrs.  Brand  had  given  to  Mrs.  Vincent 
since  the  death  of  Sir  Harvey  Smyth ;  that  she  should  claim  the  whole  of  the 
property  under  that  tide,  and  should  have  nothing  to  do  with  the  will  of  Mrs. 
Brand,  and  that  she  considered  it  an  insult.     Part  of  the  estate  in  question  is 
freehold  and  part  copyhold.     The  lai^r  and  most  valuable  part  is  copyhold. 
On  the  9th  of  May,  1814,  at  a  general  court  baron,  holden  for  the  manor  of 
Elms  well,  a  presentment  was  made  of  the  death  of  the  testatrix,  and  a  pro- 
clamation for  any  person  claiming  die  copyhold  part  of  the  said  estate  to  come 
in.     A  second  similar  proclamation  was  made  on  the  8th  of  November,  1814, 
and  a  tliird  on  the  6th  of  March,  1815.     No  person  having  appeared  on  any 
of  those  occasions,  on  the  12th  of  December,  1816,  the  copyhold  lands  were 
seized  by  the  bailiff  of  the  manor,  and  an  ejectment  was  brought  against  ihe 
tenantK  in  possession  by  the  lady  of  the  manor.     There  was  no  defence  to  th^ 
ejectment,  and  the  lady  of  the  manor  took  possession  of  the  copyhold  land,  and 
retained  it  from  that  time  to  the  trial,  and  received  the  rents.     All  the  tenants 
in  possession  were  served  with  declarations  in  ejectment.     In  Trinity  term,. 
1823,  the  defendant  caused  declarations  in  ejectment  to  be  served  on  the 
tenants  of  die  freehold  estate,  containing  two  demises  by  him ;  the  first  on  the 
2d  of  March,  1814 ;    the  second  on  the  17th  of  March,  1817.     Judgment 
passed  by  default,  and  the  defendant  obtained  possession  by  a  .writ  of  habere 
facias  posseisionem,  on  the  12th  of  January,  1824.    The  jury  found  a  refusal 
•1 11^1    ^^  ^^  *part  of  the  lessor  of  the  plaintiff  to  take  under  the  will,  and  an 
-I    assertion  of  title  by  her  from  the  death  of  Sir  Harvey  Smyth,  but  that 
she  had  taken  no  steps  to  obtain  possession  under  that  tide. 

Storks,  for  the   plaindff.     There   are  two  quesdons   in  this   case:   one, 

whether  there  was,  in  fact,  a  waiver  of  the  devise  to  the  lessor  of  the  plaintiff; 

the  other,  whether  a  parol  waiver  could  deprive  her  of  the  right  to  ^ue.     The 

facts  do  not  by  any  means  prove  a  waiver.     It  appears  that  the  lessor  of  the 

plaintiff  thought  she  was  entided  to  the  estate  as  heir  at  law.     She,  therefore, 

did  not  intend  to  abandon  me  estate,  but  claimed  a  lai^er  interest  than  the  will 

gave  her.     But  assuming  that  a  disdnct  parol  waiver  had  been  proved ;  diat 

would  not  have  sufficed  to  take  the  estate  out  of  the  devisee.     The  case  of 

ToumMon  t.  Tlekell,  8  B.  &  A.  31,  is  the  only  one  that  can  be  cited  for  the 

defendant.     But,  although  some  doubts  as  to  the  necessity  of  a  disclaimer  by 

deed  were  thrown  out  by  one  of  the  learned  judges,  the  decision  of  the  Court 

merely  amounted  to  this :  that  a  disclaimer  by  deed  sufficed.     In  lyiompson 

r.  ZcocA,  2  Ventr.  198,  it  was  laid  down  by  Vbntbis,  J.,  that  where  tenant 

for  life  surrendered  by  deed  to  him  in  remainder*  the  estate  was  in  the.  latter 
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without  proof  of  assent;  and  that  by  deviae,  the  estate  is  in  the  devisee  imroe- 
diately.  Co.  Litt.  Ill  a.,  and  Butler  ▼.  Baker* %  case,  3  Co.  26,  also  prove, 
that  by  a  devise  the  estate  vests  in  the  devisee  before  assent,  and  the  latter  case 
shows,  thdt  when  the  freehold  was  once  vested  in  Miss  Smyth,  it  could  not  be 
divested  by  parol. 

^Dover^  contra.  The  faet  of  refusal  is  clear.  Miss  Smyth  constantly  |.,.  _ 
refused  to  have  any  thing  to  do  with  the  estates  devised,  she  never  '■ 
received  the  rents,  and  suffered  the  present  defendant  to  brinff^ ejectments  and 
recover  possession.  Then  as  to  the  disclaimer,  Toumaon  v.  Tldcdl  is  the  only 
modem  case  in  which  the  question  has  arisen.  It  was  there  fully  discussed,  and 
the  authorities  were  much  considered,  and  it  was  held  that  a  disclaimer  by  deed 
was  clearly  sufficient.  Holrotd,  J.,  went  further,  and  expressed  an  opinion, 
that  unless  some  strong;  authority  were  shown,  tlie  Court  could  not  hold  that  a 
party  was  bound  to  disclaim  by  deed ;  and  he  relied  on  the  case  of  Bonefaut 
V.  Greenfield,  1  Leon.  60 ;  Cro.  Eliz.  80.  In  Shep.  Touch.  452,  tit.  Tealfh 
flint/,  it  is  said,  **  If  one  devise  his  land  to  another  in  fee  simple,  fee  tail,  for  life 
or  years,  and  the  devisee,  afler  the  death  of  tlie  testator,  doth  refuse  and  waive 
the  estate  devised  to  him,  in  this  case  and  by  this  means  the  devise  is  become 
void.     And  it  seems  a  verbal  waiver  is  sufficient  in  this  case.*' 

Cur.  adv.  vuU. 

Abbott,  C.  J.  In  this  case  we  are  of  opinion  that  the  lessor  of  the  plaintiff 
is  entided  to  recover.  It  is  clear  that  a  devised  interest  vests  in  the  devisee 
by  presumption  of  law,  before  entry.  Co.  Litt.  Ilia.  It  may  be  admitted  that 
a  devisee  cannot  be  compelled  to  accept  the  devised  interest,  but  may  by  $omt 
mode  renounce  and  disclaim  it,  and  that  upon  such  renunciation  or  disclaimer, 
it  will  descend  to  the  heir  or  pass  to  a  remainder  man.  And  it  is  not  necessary 
in  the  ^present  case  to  decide,  whether  such  renunciation  and  disclaimer  rut  t» 
may  be  by  parol,  because  in  whatever  form  they  are  made,  we  think  *• 
they  must  be  a  clear  and  unequivocal  disclaimer  of  any  estate  in  the  land.  In 
this  case  the  disclaimer  is  not  of  any  estate  in  the  land,  but  only  of  benefit 
under  the  will,  accompanied  in  every  instance  with  an  assertion  of  a  right  to 
ihe  land  by  a  higher  and  better  title.  This  proceeded  on  a  mistake,  of  which 
the  lessor  of  the  plaintiff,  though  slowly  and  reluctandy,  was  at  last  convinced. 
No  case  similar  to  this  was  cited,  or  has  been  found.  And  we,  therefore,  think 
the  lessor  of  the  plaintiff  is  not  precluded  from  acting  under  her  improved 
judgment,  and  taking  the  lands  as  devisee  under  the  will.  The  verdict, 
dierefore,  must  stand 

Postea  to  the  plaintiff. 


GOOM  V.  AFLALO. 


the  parties  were  bound  by  the  contract  so  made. 


Assumpsit  brought  by  the  plaintiff  against  the  defendant,  for  ^^'''^  ^ 
deliver  a  quandty  of  Barbary  gum,  pursuant  to  a  contract  of  sale  alleged  to 
have  been  entered  into  with  tfie  plaintiff  by  a  Mr.  Virgo,  as  the  broker  of  the 
plaintiff  and  defendant.  Plea,  the  general  issue.  At  uie  trial,  before  Abbott, 
C.  J.,  at  the  London  sittings  afler  last  Hilary  term,  a  verdict  was  found  for  the 
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plaintifT.     Afterwards,  upon  a  motion  for  a  new  trial,  the  Court  directed  that 
the  facts  should  be  stated  for  their  opinion  in  the  following  case : 

Mr.  Virgo,  ss  the  broker  of  the  defendant,  and  with  his  authority,  agreed 
with  the  plaintiff*,  that  the  defendant  should  sell  and  deliver  to  him  170  serous 
•1  ISl    of  Barbary  *gum  at  the  price  of  55#.  per  cwt.     The  broker  thereupon 
•■   wrote  in  his  broker's  book  the  terms  of  the  contract,  as  follows : 

** London^  23d  February,  1825. 

**  SuVd  for  account  of  Mr.  Aflalo,  to  Mr.  S.  T.  Goom,  170  serons  of  Bnrbary 
gum,  subject  to  approval  of  quality  to-morrow ;  per  the  Mogadore,  lying  in  the 
London  Docks,  at  55«.  per  cwt.  in  bond ;  customary  allowance  for  tare  and 
draft ;  2i  per  cent,  discount  for  cash  in  fourteen  days,  or  four  months'  credit. 
The  gum  remaining  in  the  seller's  name  at  the  Docks." 

This  entry  in  the  broker's  book  was  not  signed  by  the  broker  or  any  other 
person.  Between  nine  and  ten  o'clock  at  night  of  the  said  23d  February,  the 
broker  sent  to  the  plaintiff  and  defendant  respectively  paper  writings,  commonly 
called  bought  and  sold  notes,  copied  from  the  entry  in  his  book,  and  signed 
by  him. 

Between  nine  and  ten  o'clock  in  the  morning  of  the  24th  February,  the 
defendant  objected  to  and  returned  the  sold  note  to  the  broker,  and  wholly 
refused  to  deliver  the  gum,  whereupon  this  action  was  brought. 

Zatff,  for  the  plaintiff.  The  only  question  in  this  case  is,  whether  the  want 
of  the  broker's  signature  to  the  entry  in  his  book  is  fatal  to  the  plaintiff's  right 
of  action.  That  must  depend  upon  whether  there  is  a  sufficient  note  or  memo- 
randum of  the  baigain  signed  by  an  agent  duly  authorized,  so  as  to  satisfy  the 
statute  of  frauds,  29  Car.  2.  c.  3,  s.  17.  The  case  of  Simon  v.  Motivos^  3  Burr. 
*1 191  ^^^ '  s^^'^s  t^^^  ^^^  broker  was  an  agent  duly  'authorized,  and  in  Rucktr 
-l  V.  Cammtyer^  UEsp.  105,  it  was  held  that  the  bought  and  sold  notes 
signed  by  the  broker  were  a  sufficient  memorandum  of  the  bargain.  In  Ckm^ 
filing  V.  Rotbuck,  Holt,  N.  P.  C.  172,  the  same  was  held  by  Gibbs,  C.  J.,  and  he 
there  alludes  to  an  opinion  somewhere  expressed  that  the  entry  in  the  broker's 
book,  signed  by  him,  was  the  only  proper  evidence  of  the  agreement,  and  says 
that  it  had  been  overruled.  The  case  alluded  to  was  probably  that  of  ffay^ 
man  ▼.  N'eale,  2  Camp.  337,  where  the  broker  signed  the  entry  in  his  booK, 
and  then  sent  bought  and  sold  notes  to  the  parties.  The  defendant  insisted 
that  the  notes  were  sent  for  approbation,  and  that  until  that  had  been  given 
there  was  no  binding  contract.  Lord  Ellenborouqh  said  that  the  entry  made 
and  signed  by  the  broker  was  alone  the  binding  contract,  that  the  bought  and 
sold  notes  were  only  copies  of  that  entry,  which  would  be  binding,  although  no 
such  notes  were  ever  sent  to  the  vendor  or  purchaser.  The  judgment  must  be 
considered  to  have  been  given  with  reference  to  the  state  of  facts  then  before 
the  Court,  and  is  not  applicable  to  tlie  present  case,  in  which  the  broker  has 
not  signed  in  his  book.  In  Pofcell  v.  Divett,  15  East,  29,  decided  after  Hay* 
man  ▼.  Ntale^  the  plaintiff,  in  support  of  his  case,  offered  in  evidence  a  note 
signed  by  the  broker,  the  entry  in  his  book  not  having  been  signed.  It 
appeared  that  the  plaintiff  had  procured  an  alteration  to  be  made  in  the  note, 
and  on  that  ground  he  was  nonsuited  ;  but  it  was  not  contended  there  that  the 
note,  if  unaltered,  would  not  have  sufficed.  In  the  late  case  of  Grant  ▼• 
ITeicher^  5  B.  &  C.  436,  an  opinion  is  expressed  that  where  the  broker's  book 
•1201    ^  *^^^  signed,  the  parties  are  bound  by  bought  and  sold  notes. 

^^^J  CkUiy,  contra.  The  first  question  in  this  case  is,  what  was  intended 
by  the  broker  to  be  the  original  note  or  memorandum  of  the  baigain.  If  the 
entry  in  his  book  was  intended  to  be  the  original  note  of  the  bargain,  that  was 
the  best  evidence ;  and  the  bought  and  sold  notes  were  inadmissible.  The 
book,  for  want  of  (he  broker's  signature,  was  not  binding,  and,  consequently, 
there  was  no  proper  evidence  of  a  binding  contract.  The  case  of  Powell  v. 
Diveii  tamed  entirely  upon  the  question  of  fraud,  and  cannot  be  considered  as 
an  -antiiority  for  the  decision  of  this  question.     Then  the  case  of  Hayman  v* 

Vol.  XUI.— 9  f  2 


66  GooM  V.  AFI.AI40.    M.  T.  1836.  [130 

Neale  is  very  strong  for  the  defendant.  Lord  Ellbnborouoh  begins  his  judg- 
ment by  stating,  that  after  the  broker  has  entered  the  contract  in  his  book, 
neither  party  can  recede  from  it.  The  bought  and  sold  note  is  not  sent  on 
approbation,  nor  does  it  constitute  the  contract.  The  entry  made  and  signed 
by  the  broker  is  alone  the  binding  contract.  It  is  true,  that  in  Cumtnwg  t. 
^oebuck^  GiBBs,  C.  J.,  mentions  this  doctrine,  and  says,  it  has  been  contra- 
dicted. He  must  have  alluded  to  the  case  of  Dickimon  v.  Lilwal^  1  Stark. 
N.  P.  C.  128,  which  was  decided  a  few  months  before  Ckmiming  v.  Roebuck; 
but  it  does  not  warrant  the  observation.  In  that  case  the  broker  made  no 
entry  in  his  book,  but  signed  and  delivered  bought  and  sold  notes ;  Hinh  v. 
Whitehouit^  7  East,  558,  was  cited  to  show  that  these  were  insufficient,  but 
Lord  Ellenborouoh  said,  "  That  case  does  not  go  the  length  of  deciding  that 
where  no  entry  is  *made  in  the  broker's  book  the  bought  and  sold  notes  rtioi 
may  not  be  sufficient  to  satisfy  the  statute  ;*'  and  his  Lordship  offered  ^ 
to  reserve  the  point.  Here  there  was  an  entry  in  the  broker's  book,  which 
constitutes  an  essential  difference  between  the  two  cases. 

Cur»  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Abbott,  C.  J.  It  appears  in  this  case  that  Virgo  the  broker,  was  authorized 
by  the  defendant  to  sell  the  goods  in  question,  that  he  contracted  for  the  sale 
of  them  to  the  plaintiff,  entered  a  memorandum  of  the  baigain  in  his  broker's 
book,  but  did  not  sign  that  entry,  and  then  sent  to  each  of  the  parties  a  copy 
of  the  memorandum  signed  by  himself.  The  only  objection  to  the  validity  of 
the  contract,  is  the  want  of  his  signature  to  the  memorandum  in  the  book. 

It  is  clear  that  the  contract  was  made  in  such  a  manner  as  to  bind  the  defend- 
ant  within  the  requisites  of  the  statute  of  frauds.     If,  therefore,  it  is  to  be  held 
invalid,  this  can  only  be  done  on  the  ground  of  some  ysage  or  custom  of  mer- 
chants, which  the  Court  is  at  liberty  to  recognise  as  a  part  of  the  common  Uw. 
No  such  usage  has  been  found,  or  stated  as  a  fact  upon  the  present  occasion. 
There  are  several  cases  in  the  books  in  which  this  point  has  been  noticed. 
They  were  all  quoted  in  the  aigumentat  the  bar,  and  it  is  unnecessary  to  repeat 
them.     A  signed  entry  in  the  broker's  book,  and  signed  notes  conformable  to 
eaeh  other  delivered  to  the  parties,  are  spoken  of  as  making  a  valid  contract : 
die  entry  in  the  book  has  been  called  the  original,  and  the  notes  copies,  but 
there  is  not  any  actual  decision  that  a  valid  contract  may  not  be  made  by  notes 
duly  ^signed,  if  the  entry  in  the  book  be  unsigned ;  and  in  one  case  the   r^^^z 
late  Loid  Chief  Justice  Gibbs  is  reported  to  have  spoken  of  some  sup-  *- 
posed  decision  to  that  effect  as  having  been  overruled.     Under  such  circum- 
stances, we  eaonot  say  that  the  rule  for  which  the  defendant  contends  has  been 
ad<ipted  by  the  Court  as  part  of  the  law  merchant.     Strong  expressions,  as  to 
the  duty  of  the  broker  to  sign  his  book,  do  not  go  far  enough  for  this  purpose, 
nor  does  the  obligation  to  do  this,  which  a  broker  is  supposed  to  enter  into  upon 
receiving  a  license  lo  practise  in  the  city  of  London.     Broken  are,  I  believe, 
established  in  the  principal  commercial  towns  on  the  continent,  under  municipal 
regulations,  calculated  io  obtain  punctuality  and  fidelity  in  their  dealings;  aod 
the  signature  of  4iear  book  is  certainly  one  method  of  insuring  these,  and  may 
ia  some  cases  iurniifti  evidence  and  facilitate  the  proof  of  a  contract.    We  have 
BO  doubt  that  a  broker  #iig|ht  to  sign  his  book,  and  that  every  punctual  broker 
wil  do  so.    But  if  we  were  to  hold  such  a  signature  essential  to  the  validity 
ef  the  contract,  we  should  go  further  than  the  Courts  have  hitherto  gone,  and 
aright  possibly  lay  down  a  nde  that  would  be  followed  by  serious  inconve- 
neeace,  because  we  should  fnake  the  validity  of  the  contract  to  depend  up^ 
MMe  private  «ct,  of  which  neither  of  the  parties  to  the  contract  would  oe 
iBteoBed,  and  thereby  place  it  in  ihe  power  of  a  negligent  or  fraudulent  man  ^ 
reader  the  engagements  of  parties  valid  or  invalid  at  his  pleasure. 

P«r  tfieae  reasons  we  think  the  fdaintiff  is  entitled  to  retain  the  verdict 

Postea  to  the  plaintiiw- 
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*EULE  OF  COURT. 

MtehadmoM  Term,  7  O.  4, 1826. 

Whbbbas,  in  and  by  a  rule  of  this  Court,  made  Monday  next  aHer  the  Octave 
of  the  Purificatwn  of  the  BUaed  Virgin  Jfory,  in  the  fiAy-eeventh  year  of 
his  late  Majesty  King  Geoige  the  Third :  It  was  ^  orderbo,  that  not  more 
than  three  prisoners  be  suffered  to  lodge  in  one  room  in  the  King^s  Bench 
Prison  at  the  same  time,  until  the  number  of  prisoners  within  the  prison  shall 
exceed  five  hundred  and  forty,  and  not  more  than  four  when  they  exceed  that 
number,  until  tliey  exceed  seven  hundred."  It  is  bsbxbt  fvsthxr  ordsred, 
that  not  more  than  five  prisoners  shall  be  suffered  to  lodge  in  one  room  in  the 
King's  Bench  Prison  at  the  same  time,  until  the  whole  number  of  prisoners 
witUn  the  prison  shall  exceed  nine  hundred. 

Bt  ths  Court. 


•184]  *CARNE  et  al.  v.  LE6IL 

Where  separate  actions  were  bronsht  .against  several  persons  for  tlie  same  debt,  who  (if 
at  all)  were  jointly  liable,  the  defendant  in  one  action  having  paid  the  debt  and  costs  in 
that  actioa,  the  Court  stayed  the  proceedings  in  the  others  without  costs. 


A  rulb  had  been  obtained  by  the  defendant  in  this  action  to  stay  the  pro- 
Medings  without  payment  of  costs,  and  that  the  plaintiff  should  pay  the  costs 
of  the  application.  The  rule  was  obtained  upon  an  affidavit  that  the  plaintiffs 
had  commenced  separate  actions  against  the  defendant  and  two  other  persons 
for  the  same  demand,  for  which  they  were  (if  at  all)  jointly  liable,  and  that  the 
debt  and  costs  in  one  of  the  other  actions  had  been  paid. 

Marryai  showed  cause,  upon  an  affidavit  that  the  several  actions  were  com* 
meoeed  to  recover  ft  debt  due  to  the  plaintiff  from  the  **  Wheal  Concord  Mining 
Company;'*  that  they  believed  that  the  several  defendants  were  partners  in  the 
coDcem,  bat  that  they  refused  to  admit  that  fact. 

Per  Curiam,  This  being  a  joint  debt,  the  plaintifEs  were  at  liberty  to  sue 
all  the  debtors  together,  or  any  one  separately,  leaving  him  to  plead  in  abate- 
ment; but  he  h^  no  right  to  sue  all  the  parties  separately  for  one  and  the 
same  demand.     The  rule  must  be  made  absolute* 

Rule  absolute* 

Searkitf  and  N.  R.  (Harkif  were  to  have  supported  the  rule. 


8  Doe  d.  Cates  v.  Somerville.     M-  T.  1826.  [*125 


•HAM  V.  GREG, 

Where  e  cause  in  London  was  made  a  remanet  from  the  sittings  after  Easier  to  the  8it< 
tings  after  Trinity  term,  and  the  plaintiff  then  made  default :  Held,  that  the  defendant 
was  entitled  to  mo?e  for  judgment  as  in  case  of  nonsuit. 

In  this  case  issue  was  joined  in  last  Easter  term,  and  notice  of  trial  ^>en 
for  the  London  sittings  after  that  term.  The  cause  was  made  a  remanet  to  die 
sittings  after  Trinity  term,  and  then  the  plaintiff,  on  account  of  the  absence  of 
a  material  witness,  did  not  take  the  record  to  the  marshal  for  trial.  In  this 
term  a  rule  nisi  for  judgment  as  in  case  of  nonsuit  was  obtained. 

Mertwtther  showed  cause,  and  contended  that,  according  to  the  general  rule, 
when  a  record  has  once  been  carried  down  for  trial  by  the  plaintiff,  the  defend- 
ant cannot  have  judgment  as  in  case  of  nonsuit,  and  that  this  differed  from  the 
case  of  Gadd  v.  Bennett^  2  B.  &  A.  709,  (where  it  was  held  that  the  rule  did 
not  apply  to  London  causes,)  because  the  delay  in  that  case  arose  from  the  act 
of  the  parties,  in  this  from  the  act  of  the  Court. 

Campbell,  contra,  contended  that  in  Gadd  v.  Bennett  the  rule  was  laid  down 
in  general  terms,  that  judgment,  as  in  case  of  nonsuit,  may  be  had  afWr  a  cause 
has  been  made  a  remanet  in  London  or  Middlesex. 

Per  Curiam,  There  is  a  great  difference  between  causes  entered  for  trial 
in  London  or  Middlesex  and  at  the  assizes  in  other  counties.  In  the  former 
the  record  is  not  re-entered,  nor  is  any  fresh  notice  of  trial  given,  *the  rttati 
cause  comes  on  as  if  the  sittings  had  been  continued  without  intemip-  *- 
tion.  The  defendant  is,  therefore,  entitled  to  move  for  judgment  as  in  case  of 
nonsuit. 

The  plaintiff  then  consented  to  give  a  peremptory  undertaking,  and  the  mle 
was  discharged. 


DOE  on  the  several  demises  of  GEORGE  CATES,  the  Elder,  T.  CARRt 
J.  WIER,  ELIZABETH  STAFFICK,  EDWARD  JONES,  and  GEO. 
HICKS,  V.  The  Rev.  W.  SOMERVILLE,  W.  DIGBY,  Esq.,  S.  BEAU- 
FOY,  The  Rev.  H.  BELLAIRS,  The  COVENTRY  Canal  Co.,  J.  COX, 
J.  CHILWELL,  W.  JENKINS,  T,  JOHNSON,  T.  KELLEY,  C. 
M'TAGGART,  P.  W.  WILLIAMS,  J.  SMITH,  J.  SPARROW,  J.  P. 
SHAW,  D.  THOMAS,  W.  THOMAS,  J.  WORRAND,  EUZABETH 
WHEATLEY,  and  THOMAS  HEATHCOTE. 

A  rector  in  Deceinber,  1816>  granted,  bargained,  sold,  and  demised  the  rectory  and  all  tb* 
glebe  lands,  tithes,  &c.,  to  a  trustee  for  securing  an  annuity  for  a  term  of  years,  if  m* 
the  rector,  should  so  long  live.  This  conveyance  having  been  made  after  the  paMin£ 
of  the  43  G.  3,  c.  84,  and  before  the  passing  of  the  57  G.  3,  c.  99,  was  held  to  be  a  Tslid 
conveyance,  and  to  pass  the  legal  eatate  to  the  truatee.  ., 

The  rector  succeeded  to  the  rectory,  upon  the  death  of  the  former  incumbent,  in  April* 
1816.  A.  and  B.  were  then  in  possession  of  the  glebe  lands,  having  been  tenanrs  of  (00 
former  incumbent,  and  they  continued  in  possession  till  after  December,  1616,  when 
the  rector  convened  them  to  the  trustee  for  securing  the  annuity :  Held,  that  the  latter 
could  not  maintain  an  ejectment  againat  A.  and  B.  without  giving  them  a  notice  to  4"'^* 

This  was  an  action  of  ejectment,  brought  by  the  lessors  of  the  plaintin 
against  the  defendants,  who  are  the  occupiers  of  the  parsonage  houses  aud 
glebe  lands  belonging  to  the  rectory  of  Bedworth,  ancf  vicarage  of  MeridcD 
respectiyely,  in  the  county  of  Warwick.    At  the  trial  before  Hvllocx,  Bm  >^ 
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the  Warwick  Spring  Assizes,  1825,  the  jury  found  a  verdict  for  the  plaintiff, 
*1271   *^^^i^^  ^  ^^  opinion  of  this  Court  as  to  the  plaintiff's  right  to  recover 

•I  the  whole,  or  any  part  of  the  premises,  on  the  following  case : 
The  Honorable  and  Reverend  Edward  Finch  became  rector  of  the  rectory 
of  Bed  worth,  in  the  county  of  Warwick,  on  the  13th  of  April,  1816,  on  a 
vacancy  by  the  resignation  of  the  last  incumbent,  and  vicar  of  the  vicarage  of 
Meriden,  in  the  county  of  Warwick,  on  the  99th  of  March,  in  the  same  year, 
on  a  vacancy  by  the  death  of  the  last  incumbent;  and  being  such  rector  and 
vicar,  by  a  certain  indenture,  bearing  date  the  20th  of  December,  1816,  in  con- 
sideration of  600/.  granted  for  his  life  to  Mr.  Geoige  Gates,  an  annuity  of  100/., 
charged  upon  the  rectory  of  Bed  worth  and  vicarage  of  Meriden,  with  the  usual 
powers  of  distress  and  entry,  in  case  of  the  annuity  being  in  arrear;  and  for 
the  better  securing  the  annuity,  and  in  consideration  of  10a.,  the  said  Edward 
Finch  did  by  the  said  indenture,  grant,  bargain,  sell,  and  demise  unto  William 
Hicks,  his  executors,  &c.,  all  and  singrular  the  said  rectory  of  Bed  worth  and 
vicarage  of  Meriden,  in  the  county  of  Warwick,  and  all  the  glebe  lands,  mes- 
suages, or  tenements,  tithes,  tenths,  oblations,  obventions,  profits,  and  emolu- 
ments arising  from  the  said  rectory  and  vicarage,  habendum  to  the  said  Hicks, 
his  executors,  ^«,  for  and  during  the  term  of  one  hundred  years  thence  next 
ensuing,  if  the  said  E.  Finch  should  so  long  live,  and  his  interest  therein  so 
long  continue,  at  a  pepper  com  rent,  upon  trust,  for  better  securing  the  due 
payment  of  the  annuity,  and  all  costs,  &c.,  by  the  ways  and  means  therein 
mentioned,  and  upon  further  trust,  that  until  the  annuity  should  be  in  arrear  by 
the  time  therein  mentioned,  and  also  when  and  so  oAen  as  all  arrears  of  the 
*i2ftl   ^^^Q^^^y*  ^^^  ^^  costs,  &c.,  should  be  ^raised  or  fully  satisfied  and  paid, 

J  to  permit  and  suffer  the  said  Edward  Finch,  his  executors,  d^c,  to 
receive  and  take  the  rents,  oblations,  produce,  and  profits  of  the  said  rectory, 
vicarage,  glebe  lands,  messuages,  tithes,  tenths,  emoluments,  and  appurtenances, 
to  and  for  his  or  their  own  use  and  benefit;  and  upon  further  trust,  that,  afler 
paying  the  annuity  and  such  costs,  &c.,  to  pay  to  the  said  Edward  Finch  or 
his  assigns,  or  to  whom  he  or  they  should  direct  or  appoint,  the  money,  if  any, 
which  from  time  to  time  should  remain  in  the  hands  of  William  Hicks,  his 
execntors,  &c.,  unapplied  to  any  of  the  purposes  aforesaid.  William  Hicks 
died  on  or  about  the  26th  of  December,  1819,  leaving  Edward  Jones  and 
George  Hicks,  two  of  the  lessors  of  the  plaintiff,  his  executors.  Ten  writs  of 
fi^tifadaa  or  judgments  in  debt,  entered  up  in  or  as  of  Trinity  term,  1819,  at 
th.e  suit  of  various  creditors  of  Edward  Finch,  having  been,  on  the  26th  of 
Jane,  in  the  same  year,  issued  against  him,  and  directed  to  the  sheriff  of  War- 
wickshire, and  the  sheriff  having  thereupon  returned  ^*  nulla  bona^**  and  that 
Edward  Finch  was  a  beneficed  clerk,  having  no  lay  fee,  ten  writs  of  levari 
faeias  de  bonis  eedenastieis  were,  on  the  3d  of  July,  1810,  issued  to  the  then 
Bishop  of  Lichfield  and  Coventry,  within  whose  diocese  the  rectory  of  Bed- 
worth  and  the  vicarage  of  Meriden  are  situate,  who,  upon  receipt  of  those 
writs,  granted  to  William  Mott,  Esq.,  sequestrations,  dated  respectively  the  8th 
of  Joly,  in  the  last  mentioned  year,  of  the  rents,  tithes,  oblations,  obventions, 
fruits,  issues,  and  profits,  and  other  ecclesiastical  goods  of  Edward  Finch 
belonging  to  the  said  rectory  and  vicarage,  by  the  first  of  which  sequestrations 
the  sequestrator  was  empowered  to  levy,  sue  for,  and  receive,  and  to  dispose 
«i%Qi   ^^  ^^  *rents,  tithes,  &c.,  to  the  end  that  thereout  the  charges  of  duty 

1  and  serving  the  cures  in  the  churches  and  throughout  the  parishes  of 
Bedworth  and  Meriden  aforesaid,  by  ministers  to  be  nominated  or  approved  by 
the  bishop  for  the  time  being,  with  such  stipend  as  he  should  appoint  for  so 
doing,  and  all  other  burdens,  ordinary  or  extraordinary,  incumbent  on  the  said 
rectory  and  vicarage,  and  on  Edward  Finch,  as  rector  and  vicar  thereof,  might 
be  in  the  first  place  paid  and  discharged  by  the  sequestrator,  and  the  remainder 
rendered  to  W«  Little,  J.  Woodcock  the  elder,  J.  Woodcock  the  younger,  (the 
creditors  named  in  the  first  writ  of  levari  facias^)  for  their  debt  and  damages  in 
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the  said  writ  mentioned;  provided  that  the  sequestrator  should,  during  the 
sequestration,  render  to  the  bishop  a  true  account  of  what  he  should  receive 
and  discharge  in  that  behalf.  All  the  sequestrations  were  of  the  same  date, 
and  in  the  same  form,  except  that  those  issued  after  the  first  were  made  subject 
to  the  prior  ones.  A  witness  stated  that  he  had,  since  1822,  received  the  rents 
of  the  tenants  of  the  premises  belonging  to  the  vicarage  of  Meriden,  and  paid 
them  over  to  the  sequestrator.  The  Rev.  Henry  Bellairs,  curate  of  Bedworth, 
and  the  Rev.  William  Somerville,  curate  of  Meriden,  two  of  the  defendants, 
were  in  the  respective  occupation  of  the  parsonage  houses  of  the  said  rectory 
or  vicarage,  ana  of  lands  adjoining  thereto.  The  other  defendants  were  tenants 
of  premises  belonging  either  to  the  rectory  or  vicarage,  and  some  of  them,  viz., 
the  Coventry  Canal  Company,  J.  Cox,  J.  Chilwell,  W.  Jenkins,  T.  Kelley,  J. 
Smith,  J.  Sparrow,  J.  P.  Shaw,  J.  Worrand,  and  E.  Wheatley,  occupied  the 
premises  in  their  possession  as  tenants  to  the  former  ^incumbent  pre-  rci^A 
viously  to  Mr.  Finch's  becoming  rector  and  vicar,  and  had  ever  since  '- 
continued  in  such  occupation.  Mr.  Finch  was  proved  to  be  living  at  the 
island  of  Mauritius  in  October,  1824.  This  case  was  argued  in  Trinity 
Term  by 

Oau&umt  for  the  lessors  of  the  plaintiff.  The  legal  estate  in  the  premises 
in  question,  is  in  E.  Jones  and  George  Hicks,  the  executors  of  W.  Hicks,  the 
trustee  of  the  term  for  securing  the  annuity.  The  statute  13  Eliz.  c.  20,  which 
declared  void  all  charges  of  benefices  with  cure  with  any  pension,  &c.,  dec, 
was  repealed  by  the  statute  43  G.  3,  c.  84,  s.  10,  but  was  partially  revived  in 
1817,  by  the  statute  67  G.  3,  99,  s.  1.  The  grant  of  the  annuity  in  question 
was  made  in  1816,  while  the  statute  of  the  43  G.  3,  was  in  force,  and  is  there- 
fore valid.  TFIiUev.  The  Bishop  of  Peterborough ^  3  SwansU  109,  and  Silver 
V.  Tlie  Bishop  of  Nortcick^  3  Swanst.  112,  (in  a  note,)  are  authoriues  to  show 
that  the  legal  estate  in  the  premises  is  in  the  lessor  of  the  plaintiff.  Co.  Litt. 
45  a,  shows  that  this  grant  is  valid,  dufing  the  life  of  the  incumbent,  against 
him  and  all  claiming  under  him.  But  then  it  will  be  said  that  some  of  the 
defendants  were  tenants  to  the  former  incumbent,  and  that  having  continued  to 
hold  since  Mr.  Finch  became  incumbent,  they  became  his  tenants,  and  are 
entitled  to  a  notice  to  quit.  Their  tenancies  determined  by  the  death  of  the 
former  incumbent,  and  there  is  no  fact  stated  in  the  case  from  which  it  can  be 
inferred,  that  Mr.  Finch  ever  acknowledged  them  as  his  tenants. 

^Holbech,  contra.  It  must  be  conceded  that  there  are  authorities  to  r«iQ| 
show,  that  a  lease  by  a  rector  is  good  during  his  life,  against  him  and  '- 
those  claiming  under  him ;  although  in  BeveU  v.  Hari,  Gouldsb.  139,  the  point 
was  doubted ;  and  in  Frogmorton  v.  Scott,  2  East,  467,  it  was  held,  that  a 
rector  might  recover  in  ejectment  against  his  lessee,  on  the  ground  of  the  lease 
being  void  by  his  own  non-residence.  But  the  question  in  this  case  is,  whether 
the  lessors  of  the  plaintifi'can  recover  against  these  defendants.  In  Errington 
v.  Howard,  Ambl.  485,  a  rector  entitled  to  an  annual  stipend  in  lieu  of  tithes 
assigned  it  by  way  of  mortgage ;  afterwards  a  creditor  of  the  rector  having 
obtained  judgment,  and  in  the  regular  course  a  sequestration  of  the  stipend,  the 
Master  of  the  Rolls  held,  that  the  mortgagee  should  be  preferred  to  the  judg- 
ment creditor,  but  without  prejudice  to  the  50/.  per  annum  allowed  by  the 
ordinary  for  performing  the  cure.  By  this  ejectment  the  plaintiff  seeks  to  take 
the  whole  profits  of  the  rectory.  Suppose,  in  order  to  have  the  cure  supplied, 
the  bishop,  without  any  writ  o^  fieri  facias,  had  sequestered,  could  this  ejects 
meut  have  been  maintained  ?  'Hien  as  to  those  defendants  who  were  tenants 
to  the  former  incumbents,  there  is  sufficient  to  show  that  they  became  tenants 
to  Finch.  They  have  continued  in  occupation  of  the  premises  ever  since,  and 
a  letting  by  Finch  to  them  prior  to  the  grant  of  the  annuity  may  be  presumed 
They  are  not  trespassers,  but  at  least  tenants  by  sufferance. 

Cur,  adv,  vuli. 
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^1321  Abbott,  C.  J.,  now  delivered  the  jud^ent  of  the  'K/ourt.  Having 
^    first  stated  the  facts  of  the  case,  he  proceeded  as  follows : 

Upon  the  fimt  question  reserved  in  this  case,  we  are  of  opinion,  that  the 
lessors  of  the  plaintifT,  Jones  and  Hicks,  had  the  legal  estate  in  the  premises  in 
question,  as  executors  of  Wm.  Hicks,  the  trustee  of  the  term  granted  for 
securing  the  annuity  by  the  indenture  of  the  20th  of  December,  1816.  The 
statute  13  Eliz.  c.  20,  had  been  repealed  before  the  date  of  this  indenture,  and 
the  statute  57  G.  3,  c.  99,  had  not  then  passed,  so  that  there  existed  at  the  time 
no  statute  against  the  validity  of  this  grant,  and  the  grant  consequently  was 
good  during  the  incumbency  of  the  grantor. 

Upon  the  second  question  we  are  of  opinion,  that  the  persons  who  were  in 
possession  as  tenants  prior  to  the  incumbency  of  Mr.  Finch,  were  entitled  to  a 
notice  to  quit.  The  occupiers  in  Bed  worth  had  been  in  possession  for  eight 
months,  and  those  in  Meriden  for  nine  months,  between  Mr.  Finch's  promotion 
snd  the  grant  of  the  annuity,  and  they  had  not  been  disturbed.  After  such  a  lapse 
of  time,  we  think  Mr.  Finch  must  be  presumed  to  have  assented  to  the  conti- 
nuance of  their  tenancy  under  the  same  terms  as  before :  and  that  he  could  not 
have  dispossessed  them  without  a  notice  to  quit;  and  if  Ae  could  not,  neither 
could  any  person  claiming  under  him. 

The  verdict,  therefore,  is  to  be  entered  for  the  ten  defendants,  who  fall  under 

tiiis  description;  but,  as  against  all  the  others,  it  must  be  entered  for  the  plain- 

Uff.     No  question  properly  arises  in  this  case  as  to  the  authority  of  the  bishop 

to  place  a  curate  in  the  parsonage  house  under  a  sequestration,  and  in  the 

^laai   ^^^°^^  ^^  ^^®  incumbent,  because  it  does  not  appear  that  Mr.  *Somer- 

-'   viile  or  Mr.  Bellairs  had  been  placed  in  the  houses  by  the  bishop,  or 

even  that  either  of  them  had  been  nominated  or  approved  of  by  him,  according 

to  the  provision  of  the  sequestration. 


SOPHIA  NYE,  Spinster,  HENRY  NYE,  and  CHARLES  NYE,  Infants, 
by  the  said  S.  NYE,  their  Mother  and  next  Friend,  v.  JOHN  MOSELEY. 

A  married  man,  living  in  the  same  boaae  with  his  wife,  cohabited  for  six  years  with 
'  another  woman,  who  knew  that  he  was  married,  but  until  that  time  had  conducted  her- 
self with  propriety  and  moralitj.  At  the  expiration  of  that  time  be  ceased  to  cohabit 
with  her,  and  gave  her  a  bond  to  aecure  an  annuity  to  her  for  her  life,  and  the  payment 
of  a  aam  of  money  as  a  provision  for  her  children,  which  she  had  borne  to  him  during 
such  cohabitation  :  Held,  that  an  action  at  law  might  be  maintained  upon  this  bond. 

Thb  Vice-Ghancellor  sent  the  following  case  for  the  opinion  of  this  Court : 
In  the  year  1808,  Sophia  Nye  became  the  servant  of  John  Moseley,  and 
continued  to  live  in  his  family  in  the  capacity  of  cook,  until  the  year  1812. 

John  Moseley  was,  at  the  time  of  Sophia  Nye*s  becoming  his  servant,  and  has 
ever  since  continued  to  be,  a  married  man  living  with  his  wife,  but  had  at  the 
time  aforesaid  ceased  to  have  sexual  intercourse  with  his  wife  by  medical  advice. 
In  the  course  of  the  year  1810,  a  cohabitation  took  place  between  J.  Moseley 
and  S.  Nye,  previously  to  which  S.  Nye  had  always  conducted  herself  with 
propriety  and  morality  ;  and  she  continued  to  live  in  J.  Moseley*s  family,  and 
to  cohabit  with  him  until  the  year  1812,  when  he  provided  and  fitted  up  a 
cottage  for  her  in  the  neighborhood  of  his  residence,  and  she  removed  to,  and 
resided  at  such  cottage,  and  cohabited  with  him  there  till  the  year  1816.  In 
the  coarse  of  such  cohabitation  S.  Nye  was  delivered  of  one  child,  and  was  at 
the  determination  thereof  in  a  state  of  pregnancy^  and  has  since  been  delivered 


72  Nye  v.  Mosei^ey.    M.  T.  1826.  [133 

of  another  child.  In  1816,  J.  Moseley  determined  such  cohabitadon,  and  at 
the  lime  *of  determining  such  cohabitation  he  executed  a  bond  to  the  r«iA^ 
aaid  S.  Nye,  conditioned  for  the  payment  of  an  annuity  of  100/.  to  her  *• 
for  the  term  of  her  natural  life,  and  for  the  payment  of  500/.  each  to  the  said 
children  at  his  death.  The  annuity  is  unpaid  for  one  year.  The  question  for 
the  opinion  of  this  Court  was,  whether  tlie  circumstances  of  the  case  afforded 
to  J.  Moseley  a  good  ground  of  defence  at  law,  to  an  action  brought  by  S.  Nye 
against  him  upon  the  bond  to  recover  the  arrears  of  the  annuity. 

Storks,  for  the  plaintiff.  An  action  at  law  is  maintainable  upon  this  bond, 
for  the  facts  stated  in  the  case  afford  no  defence,  unless  it  is  to  be  laid  down  as 
a  general  principle,  that  a  married  man  cannot  contract  an  obligation  to  provide 
for  a  woman  with  whom,  while  he  was  a  married  man,  he  has  illicitly  cohabited. 
The  general  rule  is,  that  a  bond  given  in  consideration  of  future  cohabitation  is 
void,  but  that  a  bond  given  in  consideration  of  past  cohabitation  is  good.  Walktr 
V.  Perkins,  3  Burr.  1568;  Turner  v.  Vaughan,%  Wils,  339;  Laay  Cox's  case, 
3  P.  Wms.  330.  Here,  the  consideration  for  the  bond  was  pant  cohabitation. 
But  it  will  be  insisted  in  this  case,  that  although  the  above  rule  be  generally 
true,  it  does  not  apply  to  this  case,  because  the  obligor  was  a  married  man 
during  the  time  he  cohabited  with  tlie  obligee,  and  she  knew  him  to  be  so. 
'The  case  of  Priest  v.  Parrot,  2  Ves.  160,  will  be  relied  upon.  There  a  bill 
for  payment  of  a  sum  of  money  and  an  annuity  secured  by  a  deed-poll  was 
filed  by  a  young  woman  who  had  been  seduced  by  a  ^married  man  in  rtioK 
whose  family  she  lived  as  companion  to  his  wife,  and  who  by  continu-  *■ 
ing  to  live  with  him  occasioned  a  separation,  and  the  bill  was  dismissed.  It 
does  not  appear  from  the  report  of  that  case  whether  the  bond  was  given  to 
induce  future  cohabitation :  here  the  bond  was  not  given  tmtit  the  illicit  inter* 
course  had  ceased.  The  object  of  the  obligor  was  to  make  some  reparation 
for  the  injury. he  had  done  to  the  woman,  by  providing  for  her  and  her  children; 
and  a  man  who  does  a  wrong  surely  ought  to  have  it  in  his  power  to  make 
reparation.  In  ^nnandale  v.  Harris,  2  P.  Wms.  432,  the  Marquis  of  Annan- 
dale  having  seduced  an  innocent  woman,  and  having  had  a  child  by  her,  gave 
her  a  writing,  obliging  himself  to  pay  her  2000/.  after  his  death,  for  the  pur- 
chasing of  an  annuity  for  her  and  the  child  for  their  lives,  and  performance  of 
this  agreement  was  enforced  by  a  court  of  equity.  It  does  not  appear  distinctly 
whether  the  Marquis  was  a  married  man  during  the  Cohabitation ;  but  Lord 
Hardwicke  says  in  that  case,  **  If  a  man  does  mislead  an  innocent  woman,  it 
Is  both  reason  and  justice  that  he  should  make  her  a  reparation.*'  In  Spieer 
V.  Hay  ward,  Cha.  Prec.  114,  the  plaintiff  seduced  his  wife's  sister,  and  had 
several  children  by  her,  and  gave  her  some  bonds  for  payment  of  money,  as  a 
provision  for  her  and  her  children ;  and  these  bonds  being  put  in  suit,  he  filed 
a  bill,  suggesting  that  there  was  no  valuable  consideration  for  them,  and  the 
bill  was  dismissed  with  costs.  In  that  case  the  plaintiff  was  married  during 
the  cohabitation,  and  the  woman  must  have  known  :t.  The  holding  such  bonds 
to  be  void  will  have  a  tendency  to  prolong  the  illicit  intercourse,  because  it  will 
then  be  *the  woman's  interest  to  prevail  upon  the  man  to  continue  to  rcj^g 
live  with  her.  *■ 

Lovatt,  contra.  The  bond  in  this  case  is  void,  because  it  was  given  by  a 
married  man  to  a  single  woman  with  whom  he  had  cohabited,  he,  during  tlie 
whole  period  of  that  cohabitation,  having  been  a  married  man,  and  known  to  the 
woman  to  be  such.  It  may  be  conceded  that  a  mere  voluntary  bond  is  good, 
both  at  law  and  in  equity.  The  principle  upon  which  a  bond,  the  considera- 
tion for  which  is  future  cohabitation,  has  been  held  to  be  void,  is,  that  it  has  a 
tendency  to  encourage  vice  and  immorality.  A  bond  given  to  the  woman  during 
the  continuance  of  the  cohabitation  must  be  void  upon  the  same  principle, 
because  the  continuance  of  the  cohabitation  must  in  that  case  be  presumer'  to 
be  part  of  the  consideration ;  and  if  tlie  question  were  now  raised  for  the  first 
lime,  there  would  be  ample  ground  for  contending  that  a  bond,  for  which  the 
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consideration  was  past  cohabitation,  would  be  void  also,  because  the  very  hope 
of  obtaining  such  a  bond  has  a  tendency  to  cause  the  continuance  of  the  inter- 
course.    It  must,  however,  now  be  conceded,  that  such  a  bond  given  by  a  single 
man  is  good.    It  is  allowed  to  be  enforced  upon  the  principle,  that  the  sum 
secured  by  the  bond  is  considered  in  the  nature  of  voluntary  damages  agreed  to 
be  paid  by  the  obligor  as  a  compensation  for  the  injury  done  to  the  woman. 
Now  what  is  the  nature  of  that  injury  ?  It  is  not  her  seduction ;  for  that,  by  the 
law  of  England,  is  considered  not  to  be  any  injury  to  the  woman,  but  to  the 
person  only  who  is  entided  to  her  services.     The  injury  is  a  presumed  breach 
*l 371  ^^  ^  promise  of  marriage.    Where  the  parties  are  both  unmarried,  *there 
•'  is  ground  for  presuming  that  a  promise  of  marriage  has  been  made,  and 
if  so,  an  actual  injury  is  done  to  the  woman  herself  by  me  breach  of  that  pro- 
mise, and  for  that  injury  damages  might  be  recovered  in  an  action  at  law.    The 
sum  secured  by  tlie  bond  is  then  considered  to  be  the  voluntary  damages  which 
the  party  who  committed  the  injury  agreed  to  pay  as  a  compensation  for  the 
injury.     But  if  during  the  whole  period  of  the  cohabitation  the  man  was  mar* 
ned«  and  the  woman  knew  that  fact,  it  is  clear  that  there  could  be  no  promise 
binding  upon  him  to  marry  her,  so  long  at  least  as  his  wife  lived.     There  is 
no  instance  in  which  such  a  bond  given  by  a  married  man  has  been  held  to  be 
good,  and  that  is  a  strong  argument  against  its  validity.     The  case  of  S^cer  v. 
Mayward^  Cha.  Prec.  114,  is  not  in  point,  because  it  proceeded  upon  the 
ground,  that  a  court  of  equity  would  not  interfere  where  both  parties  were  in 
pari  delido.    In  Annandale  v.  Harris^  2  P.  Wms.  432,  it  is  clear  that  the 
Marquis  was  not  a  married  man  during  the  cohabitation,  for  it  appears,  from 
the  report  of  that  case  in  3  Brown's  Parliamentary  Cases,  445,  that  the  illicit 
connection  commenced  in  May,  1717,  and  that  the  bond  was  executed  in  Sep- 
tember, 1718.     Now,  in  fact,  the  Marquis  married  his  first  wife  in  1682;  she 
died  in  17 16,  and  he  married  his  second  wife  on  the  14th  of  November,  1718; 
and  Liord  Habdwicke,  in  observing  upon  that  case,  in  the  course  of  his  judg- 
ment  in  PrieMt  v.  Parrot^  2  Ves.  160,  says,  "that  the  commerce  was  wholly 
afler  the  death  of  the  first  wife,  and  before  the  second  marriage.'*     There  can 
be  no  doubt  that  his  opinion  in  Priest  v.  Parrot  was,  that  the  fact  of  a  man's 
*1381   ^^^"S  married,  and  known  to  *the  woman  so  to  be,  vacated  the  deed. 
-*    That  case  was  cited  in  Matthews  v.  Z.,  I  Mad.  558,  and  Hunt  v.  Maun" 
sdl^  1  Dow.  21 1,  as  a  decision  to  that  effect;  and  its  authority  was  never  disputed. 
Ba.tl£T,  J.    It  is  clearly  established,  that  a  bond  given  to  a  single  woman 
by  a  single  man,  as  premium  pudicitise,  at  the  time  when  he  determines  the 
illicit  connection,  is  valid  between  the  parties.     In  such  a  case,  it  is  true,  the 
woman  has  been  guilty  only  of  fornication.    But  fornication  is  immoral  as  well 
as  adultery.    Both  are  offences  punishable  in  the  spiritual  court    In  the  latter, 
there  is  undoubtedly  a  greater  degree  of  immorality  than  in  the  forrier.     But 
it  is  extremely  difficult  for  a  court  of  law  to  measure  precisely  the  different 
degrees  of  immorality,  and  to  say  that  an  act  shall  be  void,  where  the  party 
who  seeks  to  take  advantage  of  it  has  been  guilty  of  one  degree  of  immorality, 
but  that  it  shall  be  valid  where  the  party  has  only  been  guilty  of  a  less  degree 
of  immorality.     It  having  been  once  established,  that  a  bond  given  to  secure  a 
provision  to  a  woman  who  has  lived  with  a  man  in  a  state  of  fornication  is 
valid,  my  present  impression  is,  that  we  ought  ncrt  to  hold  that  a  bond  given  to 
a  woman  who  has  lived  with  a  man  in  a  state  of  adultery  is  void,  because  in 
one  case  the  woman  has  been  guilty  of  a  greater  degree  of  immorality  than  in 
the  other.     Priest  v.  Parrot  is  by  no  means  a  decisive  authority  to  show  that 
such  a  bond  may  not  be  enforced  in  a  court  of  law ;  for  the  decree  was  that 
the  bill  should  be  dismissed;  and  that  decree  may  have  proceeded  on  the 
ground  that  the  bond  might  be  enforced  at  law.     If  the  d^icree  had  been  that 
^1301  ^^  bond  *should  be  delivered  up  to  be  cancelled,  then  it  would  have 
J  been  a  strong  authority  in  support  of  the  position  contended  for  on  the 
part  of  the  defendant. 
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The  following  certifieate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel.  We  have  considered  it, 
and  are  of  opinion  that  £e  circumstances  of  this  case  do  not  afford  a  g^ood 
ground  of  defence  at  law  to  an  action  by  the  said  Sophia  Nye  against  the  said 
John  Moseley,  upon  the  said  bond,  to  recover  the  arrears  of  the  said  annuity. 

J.  Batlbt, 

G.    S.    HOLHOTO, 

J.  LrrrusDALB. 


The  KING  v.  T.  M.  HUBBALL. 

To  an  information  for  usurping  the  office  of  justice  within  a  boroogb,  defendant  pleaded 
that  he  waa  elected  at  a  corporate  meeting,  where  a  majority  of  the  aldermen  and  capi- 
tal bnrgesaea  were  present.  Replication,  that  at  the  supposed  election,  five  capital  bor- 
ffesses,  (described  by  their  names,)  and  no  others,  were  present,  and  ibat  they  were  not 
the  mqjor  part  of  the  capital  burgesses.  Rejoinder,  that  at  the  election,  besides  the  Bwe 
capital  burgesses  named  in  the  replication,  there  were  present  K.  and  T..  being  then 
capital  burgesses,  and  that  the  five  capital  burgesses  named  in  the  replication,  tcmtber 
with  K.  and  T.,  were  the  major  part  of  the  capital  burgesses.  Surrejoinder,  that  K.  and 
T.,  before  the  election  of  the  defendant,  had  been  elected,  admitted  into,  and  exercised 
the  office  of  aldermen,  and  at  the  election  of  the  defendant  were  present  as  aldermen, 
and  that  before  the  defendant's  election  two  other  persons  were  elected,  and  admitted 
as  capital  burgesses  in  the  room  and  stead  of  K.  and  T.  Rebotier,  that  at  the  election 
of  K.  and  T.  as  aldermen  of  the  boroueh,  the  major  part  of  the  aldermen  were  not  assem- 
bled, and  that  after  the  election  of  K.  and  T.,  and  before  the  election  of  the  defendant 
as  justice,  and  whilst  K.  and  T.  exercised  the  office  of  alderman,  ioformaiions  in  eao 
toarranto  were  filled  against  them,  and  judgment  of  ouster  given,  with  a  traverse  that 
K.  and  T.  ever  were  aldermen.  Demurrer :  Held,  that  notwithstanding  the  judgment 
of  ouater,  K.  and  T.  could  not  be  conaidered  as  having  attended  at  the  election  of  the 
defendant  as  capital  burgesses,  and  that  judgment  muat  be  for  the  crown. 

This  was  an  information  in  ^tio  warranto  against  the  defendant  for  usurp- 
ing the  office  of  a  justice  of  the  peace  within  the  borough  of  Stafford.  The 
plea  set  out  the  charter  of  the  12  Jac.  1,  by  which  the  king  '^granted  r^t^Q 
that  the  corporation  should  consist  of  a  mayor,  ten  aldermen,  and  ten  ■- 
capital  burgesses ;  that  the  mayor,  aldermen,  and  others  of  the  common  coun- 
cil of  the  borough  for  the  time  being,  or  the  greater  part  of  them,  of  whom  the 
mayor  for  the  time  being  was  to  be  one,  should  have  full  power  to  choose  and 
nominate,  within  the  borough,  two  of  the  aldermen  of  the  borough  for  the  time 
being  to  be  the  justices  within  the  borough  for  one  whole  year.  The  plea  then 
stated  the  acceptance  of  the  charter  by  the  corporation,  and  that  on  the  charter^ 
day  in  the  year  1825,  the  then  mayor,  and  divers,  \r  wit,  six  of  the  aldermen, 
and  divers,  to  wit,  six  others  of  the  common  council  uf  the  borough,  to  wit,  six 
of  the  capital  burgesses  of  the  borough  for  the  time  Deing,  they  being  the  major 
part  of  the  mayor,  aldermen,  and  capital  burgesses  of  the  borough,  did,  within 
the  borough,  choose  and  nominate  the  defendant,  being  one  of  the  aldermen  of 
the  borough  for  the  time  being,  to  be  one  of  the  justices  of  the  peace  within 
the  borough  for  one  whole  year  then  next  following;  and  that  he,  after  he  was 
so  nominated  and  chosen,  took  the  requisite  oath,  and  was  thereupon  duly 
admitted  into,  and  did  take  upon  himself  the  office  of  justice  of  the  peace  within 
the  borough,  Sic,  and  by  that  warrant  exercised  the  office.  To  this  plea  there 
were  several  replications ;  but  the  points  discussed  at  the  bar  and  decided  by 
the  Court  arose  upon  demurrer  to  the  pleadings  following  upon  the  sixth  repli- 
cation, which  alleged,  that  at  the  supposed  election  of  the  defendant  in  the  plea 
mentioned,  the  following  persons  and  no  others  were  present,  and  attended  as 
capital  burgesses  of  the  borough :  J.  Shaw,  J.  Griffin,  J.  Marsh,  £.  Woisey, 
and  J.  Rogers ;  and  that  the  said  persons  who  so  attended  and  were  *pre-  r^. . . 
•ent  as  capital  buigesses  at  the  said  supposed  election  of  the  defendant   ^  ^^^ 
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^reve  not  the  major  partof  the  capital  bunesaea  of  the  borough.    And  this*  &c. 
Rejoinder,  that  at  the  aaid  election  of  the  defendant,  the  said  J.  Shaw,  J.  Griffiny 
J.  Marsh,  EL  Worsey,  and  J.  Rogers,  being  capital  burgesses  of  the  borough, 
attended  and  were  present,  as  in  the  replication  mentioned ;  and  that  over  and 
above  and  besides  the  said  five  last-mentioned  capital  buigesses,  E.  Knight  and 
R.  Tomock,  being  then  capital  bnrgesses  of  the  borough,  attended  and  were 
present  at  the  same  election,  and  that  the  said  five  capital  burgesses  of  the 
bofoo^  who  so  attended  and  were  present  at  that  election,  and  the  said  E« 
Knight  and  R.  Tnmock,  so  then  being  capital  bnrgesses  of  the  borough,  were 
the  major  part  of  the  capital  burgesses  of  the  borough.    And  this,  ^.     Sur 
ie|oinder,  that  Knight  and  Turnock,  before  the  suppCHied  election  of  the  defend 
ant,  were  respecdvely  elected  and  chosen  aldermen  of  the  borongh,  and  had 
taken  their  corporal  oath  as  aldermen  of  the  borough,  and  had  been  admitted 
into  the  office  of  aldermen  of  the  borough ;  and  that  Knight  and  Turnock  had 
from  thence  hitherto  exercised  tlie  office  of  aldermen  of  the  borough,  and  at 
the  supposed  election  of  the  defendant  attended  and  were  present  as  aldermen 
of  the  borough ;  and  that  after  the  said  election  of  Knight  and  l\imock  as 
aldermen,  as  aforesaid,  and  before  the  supposed  election  of  the  defendant,  two 
other  persons,  to  wit,  J.  Hawthorn  and  J.  Rogers,  were  elected  and  chosen 
capital  bnrgeases,  and  took  their  corporal  oath,  and  were  admitted  as  capital 
hargesses  of  the  borough  in  the  room  and  stead  of  Knight  and  Turnock.     And 
thisy  Ac    Rebutter,  that  at  the  time  of  the  supposed  election  of  Knight  to  be 
*I42l  ^^'^Ai^  *of  ^®  borough,  the  major  part  of  the  aldermen  of  the  borough 
-^  were  not  assembled  or  present,  nor  did  meet,  and  that  the  supposed 
election  of  Knight  to  be  such  alderman  took  place  without  the  major  part  of 
the  aldermen  of  the  borough  having  assembled  or  met  or  having  been  present 
thereat :  and  that  after  the  supposed  election  of  Knight  to  be  such  alderman, 
and  before  the  election  of  the  defendant,  and  whilst  Knight  exercised  the  said 
office  of  alderman  under  and  by  color  of  hjk  supposed  election  and  not  other- 
wise, to  wit,  in  Michaelmas  term,  in  the  6  O.  4,  a  certain  information  in  the 
natnie  of  a  quo  warranto  was  duly  exhibited  against  Knight,  chaiging  that  he, 
on  the  2d  of  October,  2  6.  4,  did  use  and  exercise  without  any  legal  warrant 
the  office  of  an  alderman  of  Uie  borongh,  Sic,     And  thereupon  that  Knight  in 
Hilary  term, in  the 6& 7  G.  4,  A.D.  1825,  having  heard  the  said  information  read, 
diselaimed  the  office  in  the  information  specified,  and  could  not  deny  that  he 
had  usurped  upon  our  lord  the  King  the  said 'office,  and  confessed  and  acknow- 
ledgred  the  said  usurpation  in  manner  and  form  as  in  the  said  information  above 
allied;  and  thereupon  it  was  adjudged  that  the  said  Knight  should  not  further 
intermeddle  with  or  concern  himself  in  or  about  the  said  office,  but  that  he 
should  be  absolutely  forejudged  and  excluded  from  using  or  exercising  the 
same.    The  rebutter  then  stated  a  similar  information  and  a  judgment  of  ouster 
against  Turnock,  and  then  traversed  that  Knight  and  Turnock  ever  were 
efeeted  and  chosen  aldermen.     And  this,  dEc.     Demurrer. 

Campbell  was  heard  in  support  of  the  demurrer,  and  R.  Bayly^  contra. 
*14al  ^Abbott,  G.  J.  The  defendant  alleges  in  his  plea  that  he  was  chosen 
^  a  justice  of  the  peace  for  the  borongh  of  Stafford,  at  an  assembly  where 
a  majority  of  the  aldermen  and  capital  burgesses  attended.  The  prosecutor  in 
cme  of  his  replications  denies  that  the  major  part  of  the  capital  bnrgesses  were 
present,  and  if  he  had  done  no  more,  the  question  now  raised  upon  demurrer 
would  have  arisen  upon  the  evidence.  But  the  prosecutor  has  gone  further, 
and  in  his  sixth  replication  states  that  five  persons,  whose  names  are  therein 
mentioned,  and  no  others,  were  present  as  capital  burgesses  at  the  election  of 
the  defendant,  and  that  those  five  persons  were  not  the  major  part  of  the  capi- 
tal buigesses  of  the  borough.  Now  as  five  certainly  are  not  a  majority  of  ten, 
it  may  be  said  that  this  is  an  argumentative  replication.  But  if  the  defendant 
had  intended  to  insist  that  it  was  bad  on  that  ground,  he  ought  to  have  demurred 
specially.    Instead  of  so  doing,  he  by  his  rejoinder  goes  on  to  show  that  more 
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tkan  five  peraonfi  did  attend  as  capital  burgesses.  Tlie  rejoinder  states,  that  at 
the  election  of  the  defendant  the  five  capital  burgesses  mentioned  in  the  repli* 
cation  attended,  and  that  over  and  above  and  besides  those  five,  Knight  and 
Turnock,  being  also  capital  burgesses,  attended  and  were  present,  and  that  the 
five  capital  burgesses  named  in  the  replication,  and  Knight  and  Turnock  so 
then  being  capital  burgesses,  were  the  major  part  of  the  capital  burgesses  of 
the  borough.  The  prosecutor  in  his  surrejoinder  states,  that  before  the  election 
of  the  defendant.  Knight  and  Turnock  had  been  elected,  admitted  to,  and  exer* 
cised  the  office  of  aldermen,  and  that  they  at  the  supposed  election  of  the 
defendant  attended  and  were  present  as  aldermen ;  and  that  after  the  election 
of  Knight  and  Turnock  to  the  office  *of  aldermen,  and  before  the  sup-  \%\^^ 
posed  election  of  the  defendant,  two  other  persons  were  elected  and  ^ 
admitted  as  capital  burgesses  in  the  room  of  iSLnight  and  Turnock.  It  may  be 
said  that  this  surrejoinder  is  also  argumentative ;  but  the  defendant,  in  order  to 
insist  that  it  was  bad  on  that  ground,  ought  to  have  demurred  specially. 
Instead  of  that,  he  by  his  rebutter  goes  on  to  show  that  at  the  time  of  his  elec- 
tion Knight  and  Turnock  were  not  aldermen,  but  capital  burgesses ;  for  in  the 
rebutter  he  states,  that  in  Michaelmas  term,  1625,  judgment  of  ouster  was  had 
against  them  on  an  information  of  quo  warranto^  which  stated  that  they  in 
October,  1822,  usurped  the  office  of  aldermen,  and  then  it  concludes  with  a 
traverse  of  the  fact  that  Knight  and  Turnock  ever  were  chosen  aldermen.  The 
defendant  insists  that  the  legal  effect  of  the  judgment  of  ouster  is,  that  they 
never  having  been  duly  elected  aldermen,  continued  to  be  capital  burgesses. 
Now  that  was  the  very  point  before  the  Court  in  The  King  v.  Hughes.  In 
that  case  it  was  decided  by  my  three  learned  brothers,  in  my  opinion  most 
properly,  that  Knight  and  Turnock  at  the  election  could  not  be  considered  to 
be  capital  burgesses.  I  am  therefore  of  opinion  that,  upon  this  part  of  the 
pleadings,  there  must  be  judgmmH  for  the  crown. 

-   ^  Judgment  for  the  crown* 


The  KING  t;.  ELLIS.  [M45 

Where  several  felonies  are  so  connected  together  as  to  form  part  of  one  entire  transaction, 
evidence  of  them  ail  may  be  given  in  order  to  prove  a  party  indicted  guilty  of  one. 

An  indictment,  charging  the  prisoner  with  feloniously  stealing  six  shillings 
the  property  of  S.  Newman,  was  found  at  a  jail  deUvery  for  the  city  of  Ezeteri 
and  was,  afterwards,  on  the  motion  of  the  prisoner,  supported  by  affidavits,  that 
great  prejudice  existed  against  him  at  Exeter,  removed  into  this  Court  by  eer- 
tiorari;  and  an  order  was  made  that  the  jury,  to  try  the  indictment,  should  be 
drawn  from  the  body  of  the  county  of  Devon.  The  prisoner  was  accordingly 
tried  before  LrrrLEDALS,  J.,  sitting  at  Nisi  Prius  at  the  last  Summer  Assizes  for 
Devon,  and  found  guilty.  At  the  trial  the  following  facts  were  proved :  The  pri« 
soner  was  a  shopman  in  the  employ  of  the  prosecutrix,  and  his  honesty  being 
suspected,  on  a  particular  day  the  son  of  the  prosecutrix  put  seven  shillings,  one 
half  crown,  and  one  sixpence,  marked  in  a  particular  manner,  into  a  till  in  the 
shop,  in  which  there  was  no  other  silver  at  that  time,  and  the  prisoner  was 
watched  by  the  prosecutrix's  son,  who  from  time  to  lime  went  in  and  out  of 
the  shop,  occasionally  looking  into  and  examining  the  till,  while  customed 
came  into  the  shop  and  purchased  goods.  Upon  the  first  examination  of  the 
till  it  contained  lU.  6df.,  after  that  the  son  of  the  prosecutrix  received  one  shil- 
ling  from  a  customer  and  put  it  into  the  till ;  afterwards  another  person  paid 
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one  shilling  to  the  prisoner,  who  was  ohserred  to  go  with  it  to  the  till,  to  put 

his  hand  in  snd  to  withdraw  it  clenched.     He  then  leA  the  counter,  and  was 

*1461  ^^^°  ^  niae  his  hand  clenched  *to  his  waistcoat  pocket.     The  till  was 

i  examined  by  the  wilness,  and  1  la,  6<f.  were  found  in  it,  instead  of  18«. 

M .,  which  ought  to  have  been  there.     The  prosecutor  was  proceeding  to  prove 

other  acts  of  die  prisoner,  in  going  to  the  till  and  taking  money,  when  fi'^lde^ 

Serjt.,  objected,  that  evidence  of  one  felony  had  already  been  given,  and  that 

the  prosecutrix  ought  not  to  be  allowed  to  prove  several  felonies.    l*he  learned 

Judge  overruled  the  objection,  and  the  son  of  the  prosecutrix  proved  that,  upon 

each  of  several  inspections  of  the  till  after  the  prisoner  had  opened  it,  he  found 

a  smaller  sum  than  ought  to  have  been  there.     Upon  one  occasion  there  was 

8s.  6d.  in  it,  and  the  witness  observed,  that  most  of  that  money  was  marked ; 

he  then  pot  in  1«.  6d.  more,  and  upon  examining  again  found  only  6s.  6d. 

He  then  caused  the  prisoner  to  be  apprehended  and  searched,  and  14s.  6d. 

were  found  upon  him,  six  of  the  shillings  being  part  of  the  money  marked  by 

the  witness,  and  placed  in  the  till  the  same  morning.     The  counsel  for  the 

prosecution  said,  that  he  relied  upon  the  taking  of  the  3s.  6d,  afler  the  witness 

had  added  Is.  6d,  to  the  8s.  6d.  which  was  then  in  the  till,  and  desired  that 

the  other  takings  might  be  excluded  from  the  consideration  of  the  jury.     The 

prisoner  having  been  found  guilty, 

Pratdt  within  the  first  four  days  of  the  term,  had  moved  for  a  pile  for 
staying  the  judgment;  and  it  was  then  intimated  by  the  Lord  Chief  Justice, 
that  although  it  was  usual  to  confine  the  prosecutor  to  the  proof  of  one  single  act 
of  felony,  yet  where  the  character  of  the  particular  act  with  which  the  prisoner 
was  chaiged  was  to  be  collected  from  other  acts  done  by  him,  all  of  them 
*1471  c<>'i*^^^i'%  o^®  entire  transaction,  it  was  discretionary  in  the  *  Judge 
•<  to  allow  the  prosecutor  to  go  into  the  whole ;  that  it  would,  however, 
be  competent  to  the  prisoner's  counsel,  when  he  was  brought  up  for  judgment, 
to  urge  any  matter  to  the  Court  to  induce  them  to  stay  the  judgment.  The 
prisoner  upon  a  subsequent  day  being  brought  up  for  judgment,  Chitiy  and 
Ptatd  renewed  the  application.  They  urged,  that  as  it  appeared  that  at  the 
different  times  when  the  witness  went  to  the  till,  money  had  been  taken  from 
it,  if  the  money  taken  each  time  was  part  of  the  marked  money,  each  taking 
would  be  a  distinct  felony,  and  the  prosecutor  ought  to  have  been  confined  in 
proof  to  one  felony,  otherwise  the  prisoner,  if  afterwards  indicted  for  any  of 
those  felonies,  could  not  possibly  plead  autrefoU  convict.  If,  on  the  other 
hand,  all  the  marked  money  was  taken  at  one  time,  the  other  takings  amounted 
to  embezzlement,  and  in  that  case  evidence  of  an  offence  difierent  from  that 
which  was  the  subject  of  the  indictment  had  been  received.  The  prosecutrix 
ought  to  have  been  compelled  to  make  her  election,  and  in  consequence  of  that 
not  having  been  done,  the  prisoner  has  been  injured  by  the  evidence  which  has 
been  given. 

C.  F.  Williams^  and  Coleridge^  contra,  were  stopped  by  the  Court. 

Batlet,  J.  I  think  that  it  was  in  the  discretion  of  the  Judge  to  confine  the 
prosecutor  to  the  proof  of  one  felony,  or  to  allow  him  to  give  evidence  of  other 
acts,  which  were  all  part  of  one  entire  transaction.  Generally  speaking,  it  is 
not  competent  to  a  prosecutor  to  prove  a  man  guilty  of  one  felony,  by  proving 
•\AK\  ^'"^  S^'^^y  ^^  another  unconnected  felony;  but  where  several  ^felonies 
J  are  connected  together,  and  form  part  of  one  entire  transaction,  then  the 
one  is  evidence  to  show  the  character  of  the  other.  Now,  all  the  evidence  in 
this  case  tended  to  show  that  the  prisoner  was  guilty  of  the  felony  charged  in 
the  indictment.  It  went  to  show  the  history  of  the  till  from  the  time  when  the 
marked  money  was  put  into  it  up  to  the  time  when  it  was  found  in  the 
possession  of  the  prisoner.  I  think,  therefore,  that  the  evidence  was  properly 
received* 

HoLBOTD,  J.     Upon  an  indictment  for  robbing  the  prosecutor  of  a  coat,  the 
robbery  haviog  been  committed  by  the  prisoner's  threatening  to  charge  the 

o2 


78  The  King  v.  Ellis.  M.  T.  1836.  [14t 

prosecutor  with  an  unnatural  crime,  I  received  evidence  of  a  second  ine^tual 
attempt  to  obtain  a  1/.  note  from  the  prosecutor  by  similar  threats,  but  reserved 
the  point  for  the  consideration  of  the  Judges,  and  they  were  of  opinion  that  the 
evidence  was  admissible,  to  show  that  the  prisoner  was  guilty  of  the  former 
transaction.  Sex  v.  Egeritm^  R.  4(  R.  C.  C.  d75. 

The  counsel  for  the  prosecution  offered  affidavits  in  aggravation  of  punish* 
ment;  but  they  were  refused,  the  Master  certifying,  that  it  was  contrary  to  the 
]pvactice  to  receive  affidavits  in  cases  of  felony. 

The  prisoner  was  adjudged  to  be  transported  for  seven  years.t 

t  See  Jfftt  V.  WylU,  1  N.  R.  92. 
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ARGUED    AND    DETERMINED 


IN  THE 


COURT  OF  KING'S  BENCH, 
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HILARY    TERM, 


IN  THE 


SEVENTH  AND  EIGHTH  YEARS  of  the  REIGN  of  GEORGE  IV. 


BOYILIi  et  a]..  Assignees  of  the  Estate  and  Effects  of  ANSTICE  and 

THORNHILL,  Bankrupts,  v.  HAMMOND. 

Wbere  two  persons  jointly  undertook  to  procure  a  cargo  for  a  Teasel  for  certain  commis- 
sion, which  they  agreed  to  divide  equally  between  tbemseWes,  and  one  of  them  received 
on  account  of  such  commission  a  certain  sum  of  money :  Held,  that  the  other  could  not 
maintaiD  money  had  and  received  for  a  moiety,  the  demand  arising  out  of  a  partnership 
transaction,  and  no  account  having  been  settled  between  them,    daylsx,  J.,  dub, 

AssuifpsiT  for  money  had  and  received,  to  the  use  of  the  plaintiffs  as 
aasiffnees.  Plea — ^The  general  issue.  At  the  trial  before  Abbott,  C.  J.,  at 
the  London  sittings  after  last  Michaelmas  term,  it  appeared  that  the  bankrupts 
and  the  defendant,  in  February,  1826,  had  entered  mto  an  agreement  to  apply 
to  one  Bottomley,  the  owner  of  the  ship  Earl  of  Liverpool,  for  permission  to 
advertise  her  for  Van  Diemen's  Land,  they  undertaking  to  procure  a  full  cargo 
finr  certain  commission  to  be  *paid  to  them,  of  which  the  bankrupts  were  r«i  m 
to  receive  one  moiety,  and  the  defendant  the  other.  The  owner  of  the  *- 
vetael  acceded  to  their  proposal;  the  ship  was  advertised,  and  both  parties 
exerted  themselves  to  procure  cargo  and  passengers.  When  the  ship  was 
about  half  laden,  Anstice  and  Thor^iill  became  bankruptSt  but  they  continued 
to  take  a  share  in  the  trouble  of  procuring  caigo.  The  defendant  made  all  dis- 
bursements, and  received  all  the  moneys  that  were  paid  for  the  use  of  the 
owners.  The  vessel  sailed  in  Mayt  1880,  and  the  defendant  afterwards  ren- 
dered an  aeooont  to  the  owners*  containing  a  statement  of  his  disburseBientBt 
end  a  cSaim  of  ML  for  commission.    The  owners  admitted  that  the  aoeomit  of 
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disbursements  was  correct,  but  refused  to  settle  the  account,  because  they  said 
the  defendant  had  claimed  5/.  too  much  for  commission.  The  defendant  had 
received  and  retained  in  his  hands  sufficient  to  pay  all  the  disbursements  made 
by  him,  and  the  65/.  claimed  for  commission.  For  the  defendant  it  was 
objected,  that  the  agreement  entered  into  between  the  bankrupts  and  defendant, 
made  them  partners,  and  that,  consequently,  this  action  could  not  be  maintained. 
The  Ijord  Chief  Justice  was  of  that  opinion,  and  directed  a  nonsuit,  but  gavo 
the  plaintiffs  leave  to  move  to  enter  a  verdict  for  30/* 

Gtimey  now  moved  accordingly,  and  contended,  that  this  did  not  fall  within 
the  general  rule  as  to  partnership  transactions.  All  disbursements  were  made, 
and  all  moneys  received  by  the  defendant.  He  had  stated  an  account  with  the 
owners  of  the  vessel,  whereby  he  admitted  to  have  in  his  hands  65/.,  which 
he  claimed  as  commission.  They  disputed  6/.  only,  the  plaintiffs  were, 
'therefore,  clearly  entitled  to  a  moiety  of  the  residue,  amounting  to  30/.   r^.  ^i 

Abbott,  C.J.  I  am  of  opinion,  that  we  ought  not  to  disturb  tlie  non-  ^ 
suit  in  this  case.  It  is  a  general  rule,  that  between  partners,  whether  they  are 
so  in  general,  or  for  a  particular  transaction  only,  no  account  can  be  taken  at 
law.  These  parties  have  never  setded  any  account  between  themselves;  and 
the  only  ground  on  which  this  case  is  distinguishable  from  former  decisions  is, 
that  all  moneys  have  been  received  and  paid  by  one  partner.  That  certainly 
makes  an  account  between  them  less  necessary ;  but  if  we,  therefore,  held  this 
action  to  be  maintainable,  I  think  we  should  be  breaking  down  a  general  rule 
and  introducing  nice  distinctions,  which  it  is  much  better  to  avoid. 

Bayley,  J.  I  think  there  is  so  much  doubt  in  this  question,  that  a  rule  ought 
to  be  granted.  All  the  disbursements  were  made  by  the  defendant  He  then 
stated  an  account  showing  what  he  had  received,  and  made  a  claim  for  dis- 
bursements and  commission.  To  the  former  the  owners  accede,  and  to  a  great 
proportion  of  the  latter  also.  Having  received  that,  and  all  other  partnership 
items  being  settled,  I  do  not  think  that  the  policy  of  the  general  rule  requires 
us  to  hold,  that  a  court  of  equity  must  be  resorted  to  in  order  to  settle  the 
account  between  these  parties. 

LiTTLEDALB,  J.     It  appears  that  neither  the  bankrupts  nor  the  assignees 
ever  assented  to  the  account  rendered  by  the  defendant  to  the  owners  of  the 
ship;  nor  is  it  'finally  settled  even  by  them.     It  appears  to  me,  there-  r«jg2 
fore,  that  the  case  falls  within  the  general  rule,  and  that  the  nonsuit  ■- 
was  right* 

Rule  refused. 


The  KING  v.  The  Justices  of  the  North  Riding  of  YORKSHIRE. 

By  the  13  O.  3,  e.  78,  earveyorB  of  highways  are  required  to  exhibit  their  acconnts  before 
one  magietrate,  and  if  he  refasea  to  allow  them,  such  parts  as  he  objects  to  are  to  be 
investigated  by  thejnstices  at  petty  seasions.  Where  sarTeyors  exhibited  their  accounts 
before  one  magiatraie,  but  did  not  take  the  assssamenta  with  them,  for  which  reason 
the  magistrate  did  not  proceed  to  investigate  the  accounts,  but  referred  the  whole  of 
them  to  the  juaticea  at  petty  sessions,  by  whom  thev  were  allowed :  Held,  that  sucl 
allowance  was  invalid. 

Campbell  had  obtained  a  rule  niti  for  quashing  an  order  of  petty  sessions, 
tor  allowing  the  accounts  of  the  surveyors  of  the  highways  of  the  township  o( 
Fylingdales,  in  the  Parish  of  Whitby,  in  the  North  Riding  of  Yorkshire.  It 
appeared  by  the  affidavits,  that  at  a  vestry-meeting,  holden  on  the  13ih  ^ 
October,  tl^e  surveyors  attendedi  and  were  ordered  by  the  vestry,  to  go  before 
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a  certain  magistrate  on  the  following  day.  One  of  the  surveyors,  accordingly, 
attended  with  his  accounts,  but  had  omitted  to  take  the  assessments,  and  there- 
upon, one  W.  Cooke,  a  rated  inhabitant  of  the  township,  objected  that  the 
magistrate  could  not  proceed  to  investigate  the  accounts.  The  magistrate  being 
of  opinion  that  it  would  be  impracticable  to  investigate  the  accounts,  without 
having  the  assessments  before  him,  desired  the  surveyor  to  attend  with  all  the 
necessary  documents,  at  the  petty  sessions,  holden  at  Whitby,  on  the  next  day, 
the  1 5th  of  October.  Both  the  surveyors  attended  there,  and  the  accounts 
were  examined  and  allowed  by  the  justices,  W.  Cooke  objecting,  that  for  want 
of  an  examination  by  the  single  justice  the  day  before,  tlie  petty  sesssions  had 
no  jurisdiction. 

*1531  ^Brodrick  showed  cause*  The  objection  to  the  proceedings  in  this 
'  case  is  merely  one  of  form,  the  affidavits  do  not  contain  any  suggestion 
that  improper  accounts  have  been  allowed.  The  rule  was  granted  upon  the 
authority  cHT  Rex  v.  JuBtieti  of  Someraetahire,  6  B.  &  C.  816,  where  it  was 
held  that  the  justices  at  petty  sessions  had  no  power  to  allow  accounts  which 
had  not  been  previously  exhibited  before  a  single  magistrate.  It  is  difficult  to 
find  any  reason  why  that  was  required  by  the  highway  act,  13  6.  3,  c.  78. 
In  Rex  v.  The  Jusiiees  of  West  Riding  of  Yorkshiref  5  T.  R.  632,  Buller,  J., 
says,  that  the  justices  at  the  petty  sessions  have  the  same  power  over  the  sur- 
veyor's accounts  that  any  one  justice  has.  The  exhibiting  them  before  one 
justice  must  therefore  be  mere  matter  of  form,  and  that  was  complied  with  in 
the  present  case,  for  the  surveyor  attended  before  a  magistrate  pursuant  to  the 
order  of  the  vestry,  and  that  magistrate  postponed  the  investigation  until  the 
petty  sessions. 

Campbeii,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.  The  statute  certainly  requires  that  the  accounts  shall  be 
exhibited  before  one  justice  in  such  a  manner  as  may  enable  him  to  exercise 
his  judgment  upon  them.  The  surveyor  of  Fylingdales  neglected  to  take  the 
assessments  with  him  when  he  went  before  the  justice,  it  was  therefore  impos- 
sible to  ascertain  whether  the  accounts  were  or  were  not  correct.  I  think  that 
sufficient  was  not  done  to  satisfy  the  words  of  the  statute,  and  that  the  allow- 
ance by  the  neuv  ««^9ions  was  therefore  invalid. 

Order  of  petty  sessions  quashed* 


•154]  •GOLDSTEIN  t;.  FOSS  et  al. 

A  declaration  for  libel,  after  certain  introductorv  matter*  which  was  immaterial  oecanso 
not  properiv  connected  with  the  libel,  set  out  the  following  publication  of  and  eoMem- 
Mgi&e  vlaintif:  **  Society  of  Guardians  for  the  Protection  of  Trade  asainat  Swindlers 
and  Sbarpera,  &c.,  I  (meaning  defendant)  am  directed  to  inform  you  that  A.  B.  (mean- 
ing plainiiff)  and  C.  D.  are  reported  to  tbia  society  as  improper  to  be  proposed  to  be 
baJloited  for  as  members  thereof*'  (meanine  that  the  plaintiff  was  a  swindler  and  sharper, 
and  an  improper  person  to  be  a  member  of  the  said  society.)  Plea,  the  general  issue. 
After  verdict  for  the  plaintiiT:  Held,  in  arrest  of  judgment,  that  the  innuendo  was  not 
warranted  by  the  libel,  and  that  the  worda  of  the  hbel,  unexplained  by  introductory 
matter,  were  not  actionable. 

LoKL.  The  declaration  began  by  reciting  that  the  plaintiff  was  of  good 
name»  dec.,  and  had  for  many  years  carried  on  business  as  a  merchant  in  part- 
nership with  one  Castle,  and  had  never,  until  the  publication  of  the  libel  there- 
inaAer  mentioned,  been  suspected  of  swindling  or  cheating,  and  then  proceeded: 
**  And  whereas  also,  before,  dec,  divers  persons  had  been  associated  together 
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under  the  name  and  description  of  the  Society  of  Guardians  for  the  Protection 
of  Trade  against  Swindlers  and  Sharpers ;  and  the  defendant  Foss,  under  color 
and  pretence  of  being  the  secretary  of  the  said  society,  had  from  time  to  time 
published,  and  was  accustomed  to  publish  certain  printed  reports,  for  the  plI^ 
pose  of  denoting  and  signifying  to  the  members  of  the  said  society  the  names 
of  such  persons  as  were  deemed  and  considered  swindlers  and  sharpers,  and 
improper  persons  to  be  proposed  and  ballotted  for  as  members  of  the  said 
society,  to  wit,  at,  &c.  Yet  the  said  defendants,  well  knowing  the  premises, 
but  contriving,  &c.,  on,  &c.,  did  compose,  print,  and  publish,  and  cause  and 
procure  to  be  composed,  printed,  and  published,  of  and  concerning  the  said 
plaintiff,  in  a  certain  printed  paper,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other  things,  the  false  and  scandalous, 
malicious  and  libellous  matter  following,  of  and  concerning  the  said  plaintiff 
in  the  way  of  his  said  trade  and  business;  that  is  to  say,  **  Correspondence; 
1825,  ^Society  of  Guardians  for  the  Protection  of  Trade  against  r^^^ 
Swindlers  and  Sharpers ;  Richard  Clark,  Esq.,  chamberlain  of  Jjondon,  ^ 
president;  George  Bridges,  Esq.,  Alderman  and  M.  P.,  vice-president;  Messrs. 
W.  Praed  &  Co.,  bankers,  treasurers ;  I  (meaning  the  said  defendant  Foss) 
am  directed  to  inform  you,  that  the  persons  under  named,  or  using  the  firms 
of  Goldstein,  (meaning  the  said  plaintiff,)  Casdes  &  Co.,  51,  Mark  Lane,  and 
Benjamin  Porter  Baker,  Hackney  Road,  are  reported  to  this  society  as  impro* 
per  to  be  proposed  to  be  ballotted  for  as  members  thereof,"  (thereby  then  and 
there  meaning  that  the  said  plaintiff  was  a  swindler  and  sharper,  and  an  impro* 
per  person  to  be  a  member  of  the  said  society.)  The  declaration  contained 
three  other  counts,  in  which  the  introductory  statement  as  to  the  nature  of  the 
society  and  proceedings  of  Foss  was-  omitted.  Plea,  not  guilty.  At  the  trial 
before  Abbott,  C.  J.,  at  the  Middlesex  sittings  after  Hilary  term,  1826,  a  ver- 
dict was  found  for  the  plaintiff.  In  Easter  term  following,  a  rule  nisi  for  arrest- 
ing the  judgment  was  granted,  on  the  ground  that  the  inducement  in  the  first 
count  was  not  connected  with  the  statement  of  the  libel,  so  as  to  authorize  ihe 
insertion  of  an  innuendo,  enlarging  the  meaning  of  the  words  of  the  libel ;  and 
that  without  the  innuendo  the  words  did  not  appear  to  be  actionable ;  and  that 
the  other  counts  were  bad  for  want  of  a  proper  inducement. 

Scarlett^  F,  Pollock^  Brougham^  and  Chittyy  showed  cause.  The  first 
count  of  the  declaration  does  contain  introductory  matter  sufficient  to  warrant 
the  innuendo.  It  begins  by  reciting  the  existence  of  the  society  for  the  Protec- 
tion of  Trade,  and  then  states  the  mode  of  proceeding  on  the  part  of  the  Secre< 
tary,  Foss.  That  is 'equivalent  to  a  colloquium.  [Abbott,  C.J.  How  r«i^g 
is  the  subsequent  part  of  that  count  connected  with  that  which  you  call  ^ 
the  colloquium  ?]  The  society  mentioned  in  the  libel  appears  to  be  the  same 
as  that  whose  nature  and  proceedings  are  before  mentioned.  In  TVcAiV^case, 
14  St.  Tr.  1095,  it  was  alleged,  that  certain  things  were  written  **  of  and  con- 
cerning the  royal  navy  of  this  kingdom,  and  the  government  of  the  said  na?y;'* 
the  libel  was,  «*  the  mismanagements  of  the  navy  have  been  a  greater  tax,&c.;'* 
and  to  tlie  word  navy  was  added  an  innuendo,  (meaning  the  roynl  navy  of  this 
kingdom,)  not  saying  **  the  aforesaid  royal  navy  ;*'  and  that  was  held  sufficient 
to  connect  the  libel  with  the  introductory  matter.  But  supposing  them  not  to 
be  connected,  then,  as  the  words  of  the  libel  are  ambiguous,  they  may  be 
explained  by  an  innuendo;  and  the  jury  have  found  the  truth  of  that  intro- 
duced into  this  declaration.  Coles  v.  Haveland,  Cro.  Eliz.  250.  If,  however, 
it  be  held,  that  the  innuendo  cannot  properly  explain  the  meaning  of  the  libel) 
it  may  be  rejected  as  surplusage ;  Roberts  v.  Camden^  9  East,  93 :  and  the 
words  themselves  being  spoken  of  the  plaintiff  in  the  way  of  his  business,  are 
actionable,  and  sufficient  to  sustain  the  verdict.  It  is  now  established,  that 
words  are  not  to  be  understood  in  mxtiori  sensu,  but  in  the  plain  and  popular 
sense  in  which  the  rest  of  the  world  naturally  understand  them.  Woomoth  ▼• 
Meadows^  5  East,  463.    Now  it  is  impossible  to  say  that  this  publication,  ptt^ 
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porting  to  be  a  report  that  the  plaintifT  was  an  improper  person  to  be  proposed 
as  a  member  of  a  Society  established  for  the  Protection  of  Trade  against 
*1571   ^^i^^^^v  *might  not  very  fairly  be  constnied  as  an  imputation  upon 

•I  his  honesty ;  and  if  so,  the  verdict  of  the  jury  has  fixed  that  to  be  its 
meaning.  Words  spoken  ironically,  explained  by  innuendo  without  a  collo- 
quium, have  been  held  actionable. 

Gumey^  BoUand^  and  'Campbell^  contra.    The  innuendo  introduced  into 

this  declaration  cannot  be  supported.     It  extends  the  meaning  of  the  alleged 

libel,  which  it  cannot  properly  do  unless  connected  with  some  preceding  matter. 

Hawkes  v.  Hawkey^  8  East,  427.     The  report  of  the  case  of  Colt$  v.  Havt- 

land  does  not  state  the  declaration;  probably  it  contained  something  to  warrant 

the  innuendo.     [Abbott,  C.  J.     The  expression  at  the  end  of  the  report,  that 

the  words  used  were  a  phrase  of  the  country,  leads  one  to  suppose  tiiat  there 

was  some  previous  allegation  of  that  nature.]     The  innuendo  then  being  out 

of  the  question,  the  words  are  not  actionable ;  the  only  word  in  the  alleged 

libel  which  can  be  relied  upon,  is  improper^  but  that  is  one  of  the  most  compre- 

iiensive  words  in  the  English  language.     Its  meaning  is  perfectly  indefinite, 

ami  a  jury  could  not  be  warranted  in  saying  that  the  party  using  it  meant  to 

impute  dishonesty  to  the  plaintiff.     But  supposing  the  words  to  be  actionable, 

as  the  plaintiff  has  chosen  by  his  innuendo  to  give  them  a  certain  precise 

meaning,  if  they  will  not  bear  that  construction,  the  declaration  is  bad.     The 

meaning  of  the  words  might  be  actionable,  and  yet  not  such  as  to  entitle  the 

plaintiff  lo  so  large  damages  as  if  the  meaning  were  that  which  the  innuendo 

attributes  to  them.t     In  Roberts  v.  Camden^  an  innuendo  was  certainly 

*1581   ^J^^^«  *^^^  ^^^  ^^'  ^  different  case;   the  innuendo  was  perfectly 

J   immaterial. 
Abbott,  C.  J.     The  first  question  for  our  consideration  is,  whether  the 
libel  and  innuendo  are  upon  this  record  connected  with  the  introductory  matter, 
stating  the  object  of  the  society  and  their  mode  of  proceeding.     If  they  are  so 
connected,  there  can  be  no  doubt  that  the  action  is  maintainable ;  but  I  am  of 
opinion  that  they  are  not  so  connected.     The  introduction  stands  by  itself,  and 
without  reference  to  any  other  part  of  the  declaration.     After  the  introduction, 
the  pleader  has  passed  on  to  the  intention  of  the  defendants,  and  then  to  the 
printing  and  publishing  the  libel  of  and  concerning  the  plaintiff.     The  libel 
itself  is  then  set  out ;  and  at  the  close  of  it  this  innuendo  is  introduced,  *' thereby 
then  and  there  meaning  that  the  said  plaintiff  was  a  swindler  and  sharper,  and 
an  improper  person  to  be  a  member  of  the  said  society."     Now  the  introduc- 
tion and  the  libel  each  mention  a  society,  and  it  is  impossible  to  consider  the 
words  said  society  in  the  innuendo  to  mean  the  society  spoken  of  in  the  intro- 
doction*  two  having  been  before  mentioned.      Then  it  is  to  be  considered 
whether  the  publication  is  in  itself  actionable.     It  is  in  these  words :  **  Society 
of  Guardians  for  the  Protection  of  Trade  against  Swindlers  and  Sharpers,  K. 
C  president,  G.  B.,  vice-president,  W.  P.  &  Co.,  treasurers.     I  am  directed 
to  inform  you,  that  the  persons  under  named,  using  the  firms  of  Goldstein, 
Castles  &  Co.,  51  Mark  Lane,  and  Benjamin  Porter,  baker.  Hackney  Road, 
are  reported  to  this  society  as  improper  to  be  proposed  to  be  ballotted  for  as 
members  thereof.'*     The  pleader  has  thought  fit  to  introduce  an  allegation  that 
*isoi  by  the  libel  it  was  intended  to  impute  to  *the  plaintiff  that  he  was  a 

J  swindler,  but  I  think  that  by  no  means  follows.  There  may  be  many 
reasons  why  a  man  may  be  unfit  to  become  a  member  of  such  a  society, 
although  he  is  not  a  swindler ;  so  much  of  the  innuendo  therefore  is  not  war^ 
ranted  by  the  libeL  Then,  is  th6  import  of  the  libel  itself  such  as  can  be  made 
the  subject  of  an  action  ?  There  may  be  fixed  arbitrary  rules  which  prevent 
the  election  of  certain  persons  as  members  of  the  society ;  persons  of  a  certain 
age  or  certain  trades  may  be  excluded ;  and  there  may  be  so  many  reasons 

t  See  Smith  v.  Carty,  3  Camp.  461. 
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why  a  person  may  be  deemed  unfit  to  become  a  member  of  the  society,  with- 
out casting  any  injurious  reflection  upon  him,  that  I  think  we  cannot  possibly 
say  with  any  degree  of  certainty  that  such  was  the  intention  with  which  this 
alleged  libel  was  published.  Upon  these  grounds,  I  think  that  the  rule  for 
arresting  the  judgment  must  be  made  absolute. 

Baylet,  J.  I  am  of  the  same  opinion.  If  the  libel,  as  stated,  had  been 
connected  with  the  introductory  matter,  the  declaration  might  have  been  good; 
for  then  there  might  have  been  sufficient  to  warrant  the  introduction  of  the 
innuendo,  according  to  the  doctrine  of  Lord  Mansfield,  in  Peake  v.  Oldkamt 
1  Cowp.  275.  But  there  is  nothing  in  these  counts  to  connect  the  libel  with 
the  introductory  matter.  The  words  said  society  in  the  innuendo  refer  to  the 
society  mentioned  in  the  alleged  libel,  not  to  that  which  is  described  in  the 
introductory  part.  Now  the  office  of  an  innuendo  is  to  explain,  not  to  extend 
what  has  gone  before ;  but  the  alleged  libel  by  itself,  and  without  reference  to 
the  introductory  matter,  does  not  warrant  the  innuendo,  which  in  this  case, 
therefore,  seeks  to  extend,  and  not  to  explain  the  natural  meaning  of  *the  r^,^ 
words  of  the  libel.  That  such  an  innuendo  is  bad  is  clearly  shown  by  *■ 
the  case  of  Hawkea  v.  Hawkey f  which  is  strictly  applicable  to  the  present 
question. 

LiTTLEDALE,  J.t  I  Hkewlsc  think  that  judgment  must  be  arrested.  If  the 
libel  had  been  connected  with  the  preceding  matter  the  declaration  would  have 
sufficed.  There  is  an  introduction  stating  the  object  of  a  certain  society,  but 
there  is  no  connection  shown  between  that  and  the  society  mentioned  in  the 
alleged  libel,  which  must,  therefore,  speak  for  itself.  Taking  the  words  of  the 
libel  by  themselves,  I  think  they  are  not  actionable. 

Rule  absolute. 

t  UoLROTD,  J.,  was  absent  on  acconnt  of  indisposition. 


STRONG  et  al.  v.  HART  et  al. 

Where  the  master  and  part  owner  of  a  veBsel,  who  carried  a  cargo  from  St.  John's.  New 
foundland,  to  Bilboa,  and  delivered  it  there  to  the  coneigneee,  (he  having  signed  bills 
of  lading  making  the  cargo  deliverable  to  the  coneignors  or  their  assigns,  he  or  they 

E eying  freight  for  the  same,)  and  took  a  bill  for  the  freight,  which  was  afterwards  dis* 
onored,  and  an  action  commenced  aeainst  the  consignors  for  the  freight :  Held,  that 
the  jury  were  properly  directed  to  find  for  the  defendants,  if  they  thought  that  the  cap- 
tain took  the  bill  voluntarily  and  for  his  own  convenience,  and  that  the  defendants  were 
not  bound  to  prove  that  an  offer  was  made  to  pay  in  cash. 

Assumpsit  for  the  freight  of  a  cargo  of  fish  carried  from  St.  John's  in  New 
foundiand,  to  Bilboa  in  Spain,  on  board  a  vessel  called  the  Atlantic,  whereof 
the  plaintiffs,  resident  in  England,  were  owners,  together  with  one  Allen,  since 
deceased,  who  was  also  master  of  the  vessel.  The  fish  was  originally  con* 
signed  by  the  defendants  to  Page  and  Noble,  their  agents  at  Oporto,  and  the 
master  signed  bills  of  lading,  making  the  cargo  deliverable  there  to  Page  an<l 
Noble,  or  their  assigns,  he  or  they  paying  freight  for  the  same,  at  a  certain 
rata  therein  specified.  The  defendants  directed  the  captain  *to  attend  r»]g| 
to  the  orders  of  Page  and  Noble,  and  agreed  to  pay  an  increased  freight  '- 
if  the  vessel  should  be  ordered  to  a  second  port  for  delivery.  Upon  the 
arrival  of  the  Atlantic  with  the  fish  on  board,  at  Oporto,  Page  and  Noble 
directed  the  captain  to  proceed  to  Bilboa,  and  there  place  the  cargo  under  the 
care  of  Acha  Basozabel  &  Co.    Captain  Allen  accordingly  proceeded  to  Bilbo^' 
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delivered  his  cargo  to  Acha  BaBozabel  ii  Co.*  and  received  from  them  a  bill  of 
exchange  for  the  amount  of  freight  due,  drawn  by  them  upon  theur  correspond- 
ent in  London,  Domingo  de  Ugarte.  No  direct  evidence  was  given  to  show 
either  that  Captain  Allen  demanded  payment  in  cash,  and  took  the  bill  because 
he  could  not  obtain  cash,  or  that  he  preferred  taking  the  bill  as  more  couve* 
nieni ;  but  he  remitted  it  to  his  co-owners  in  England,  and  after  delivering  his 
cargo  at  Bilbos,  returned  with  his  ship  to  Sl  John's,  in  hopes  of  procuring 
another  eaigo.  Before  the  bill  became  due,  Acha  Basozabel  &  Co.  failed ;  and 
a  few  days  afler  that  was  known,  one  of  tlie  plaintiffs,  in  a  letter  written  to  the 
defendants  partly  about  other  matters,  mentioned  the  circumstance  as  follows  : 
^  You  have  no  aoubt  been  informed  that  Acha  Basozabel  Si  Co.  of  Bilboa  have 
suspended  their  payments.  I  hold  a  bill  of  their  drawing,  on  Domingo  de 
Ugarte,  and  accepted  by  him ;  will  you  have  the  goodness  to  say  your  opinion 
as  to  his  respectability."  The  defendants,  in  answer,  said,  *«  We  have  heard  of 
Acha  &  Co.'s  failure,  and  we  fancy  their  agent  here,  Mr.  Ugarte,  will  be  mate- 
rially affected  by  their  stoppage,  but  we  hope  he  may  be  good  for  your  bill,  if  not 
a  large  one.*'  The  bill  was  dishonored  when  at  maturity,  whereupon  this  action 
*ld21  ^^  commenced.  For  the  defendants,  it  was  contended,  that  the  *bill 
^  taken  by  the  captain,  under  the  circumstances  above  stated,  operated  as 
a  payment  of  die  freight ;  that  as  the  bill  of  lading  made  the  goods  oeliverable 
to  the  consignees  or  their  assigns,  they  paying  freight  for  the  aame^  the  captain 
was  bound  to  retain  tlie  goods  until  he  obtained  payment,  and  that  the  plaintiffs 
were  at  all  events  bound  to  give  the  defendants  notice  of  the  dishonor  of  the  bill, 
which  was  not  done,  and  that,  consequently,  they  were  discharged  from  the 
demand.  For  the  plaintiffs  it  was  answered,  that  the  defendants  could  not  set  up 
the  bill  as  payment,  without  proving  that  Acha  Basozabel  Si  Co.  offered  to  pay 
in  cash,  and  diat  Allen  preferred  taking  the  bill ;  that  he  was  not  bound  to  retain 
the  cargo  until  the  freight  was  paid ;  and  that  as  the  defendants  were  not  parties 
to  the  bill,  and  could  have  no  remedy  over  upon  it,  the  plaintiffs  were  not  bound 
to  give  notice  of  the  dishonor  ;  and  that,  at  all  events,  the  letter  written  before 
the  bill  became  due,  stating  that  Acha  Basozabel  &  Co.  had  failed,  was  sufficient 
notice.  The  Lord  Chief  Justice  was  of  opinion,  that  Captain  Allen  was  not 
bound  to  retain  the  cargo  until  he  obtained  payment  of  the  freight ;  and  that 
the  plaintiffs  were  not  bound  to  give  the  defendants  notice  of  the  dishonor  of  the 
biU  ;  but  he  directed  the  jury  to  find  for  the  defendants,  if  they  thought  Allen 
took  the  bill  voluntarily  and  for  his  own  convenience,  without  insisting  upon 
payment  in  cash ;  but  to  find  for  the  plaintiffs  if  they  thought  that  Allen  took 
the  bill,  because  he  could  not  obtain  payment  in  cash.  A  verdict  having  been 
found  for  the  defendants,    . 

The  SoUcUoT'Oeneral  now  moved  for  a  rule  niai  for  a  new  trial,  on  the 
*1631  K^^^^  ^^  ^  misdirection  by  the  Lord  *Chief  Justice.  He  contended 
^  that  the  captain  did  not  discharge  the  consignors  by  taking  the  bill  in 
payment  of  the  freight,  unless  it  were  shown  that  he  had  the  option  of  receiving 
the  amount  in  cash,  and  preferred  taking  the  bill,  according  to  Marsh  v.  Pedder^ 
4  Camp.  257.  That  the  onu9  of  proving  that  cash  was  offered  lay  on  the 
defendants,  and  that  they  did  not  give  any  evidence  upon  that  point. 

Abbott,  C.  J.  I  think  that  this  case  differs  from  that  of  Marsh  v.  Pedder 
Here  was  no  charter-party  under  seal,  binding  the  charterers  to  the  payment 
of  freight,  and  the  goods  were,  by  the  bill  of  lading,  made  deliverable  to  Adams 
and  Noble,  or  their  assigns,  he  or  they  paying  freight.  But  there  are  other 
circumstances  still  more  peculiar.  Befure  the  bill  became  due,  one  of  the  plain- 
tiffs, writing  to  the  defendants,  mentions  the  failure  of  Acha  Basozabel  &  Co., 
states  that  he  holds  a  bill  drawn  by  them  on  Ugarte,  and  asks  whether  the 
defendants  think  it  will  be  paid.  The  answer  is,  that  Ugarte  will  probably  be 
greatly  affected  by  the  failure  of  the  Spanish  house,  but  that  if  the  bill  is  not 
large,  it  may  probably  be  paid.  This  correspondence  shows  that  the  plaintiffs 
did  not  at  that  time  consider  the  defendants  liable  to  pay  the  freight  if  the  bill 
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should  be  dishonored.  Again,  Allen,  the  captain  of  the  Atlantic,  wrote  from 
Bilboa,  stating  his  intention  to  make  another  voyage  to  St.  John's  instead  of 
returning  to  England,  and  in  the  mean  time  remitted  the  bill  to  his  partners^  the 
plaintifis ;  this,  I  think,  showed  clearly  that  it  was  for  his  convenience  to  take 
the  bill  in  payment,  and  the  jury  were  *  warranted  in  finding  that  he  rmi^A 
voluntarily  elected  to  do  so.  ^ 

Batlbt,  J.  I  think  that  the  evidence  in  this  case  took  it  out  of  the  general 
rule  laid  down  in  Mar$h  v.  Fedder.  If  the  master  of  a  vessel  is  to  get  payment 
in  the  best  mode  that  he  can,  and  has  no  power  to  get  any  thing  but  a  bill,  he 
most  take  that ;  but  if  he  can  get  paid  in  any  better  mode,  he  should  do  so, 
otherwise  he  will  be  bound  by  taking  a  bill.  The  correspondence  in  this  case 
fully  justified  the  Lord  Chief  Justice  in  leaving  it  to  the  jury  to  say  whether 
the  captain  took  the  bill  voluntarily  and  for  his  own  convenience.  The  onu9 
of  proving  that  he  could  not  obtain  payment  in  any  other  mode  lay  on  the 
plaintifis. 

LiTTLBDALE,  J.,  coucuned. 

Rule  refosedL 


ROLPH  V.  PECKHAM. 

Where  the  Christian  name  of  the  defendant  la  omitted  tn  the  lalifaf ,  the  Court  will  lif  th« 
proceas  be  bailable)  set  aside  the  proceedinga  on  motion;  bot  if  it  be  aer?iceabl«  only, 
they  will  not  interfere  on  motion,  bat  leave  the  defendant  to  plead  in  abatement. 

CoMTN  moved  to  set  aside  the  bill  of  Middlesex  issued  in  this  cause,  and  all 
proceedings  had  thereon,  for  irregularity,  the  Christian  names  of  the  defendant 
not  being  inserted  in  the  latitat,  but  his  initials  only,  J.  W.  Peckham.  He 
admitted  that  this  was  a  case  of  serviceable  process ;  but  he  contended  that  there 
was  no  distinction  in  this  respect  between  bailable  and  serviceable  process,  and 
he  cited  Tomlin  v.  Preston  and  Gill,  I  Chit.  Rep.  397. 

*Per  Curiam,  Where  the  Christian  name  of  the  defendant  is  omitted  r^m. 
in  a  bailable  latitat,  the  Court  will,  on  motion,  set  it  aside  for  irregularity ;  ^  ^ 
but  where  it  is  omitted  in  serviceable  process,  they  will  leave  the  party  to  his 
plea  in  abatement. 

Ride  refused. 


FINLEY  V.  GARDNER. 
DAVIS  V.  GARDNER. 
COLE  V.  GARDNER. 

The  same  person  being  agent  for  the  grantor  of  an  annuity  for  the  purpose  of  procuring 
the  money*  and  also  for  the  grantee  for  the  purpose  of  paying  over  the  consideration 
money  to  the  grantor,  at  the  time  of  executing  the  deeda  for  securing  the  annuity,  paid 
over  to  the  grantor  the  whole  consideration  money ;  but  in  pursusnce  of  a  previous 
agreement  between  the  agent  and  the  grantor,  part  of  the  consiaeration  money,  amount- 
ing to  lil.  per  cent,  upon  the  whole  money,  was  returned  by  the  latter  to  the  a^ent  for 
law  expenaea  and  for  brokerage ;  it  waa  held,  that  this  waa  a  return  of  part  of  the  con- 
aideration  money  to  the  Pf^ty  advancing  the  aame,  within  the  meaning  of  the  53  G.  3,  c. 
141,  s.  6,  and  the  annuities  were  set  aside  upon  the  grantor*a  paying  the  principal  and 
interest,  together  with  reasonable  costs  and  brokerage. 

A  RiTLB  nisi  had  been  obtained  for  cancelling  the  deeda  of  covenant  for  pay- 
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mtnl  of  seversil  annuities  in  these  cases,  and  setting  aside  the  judgments  entered 
up  on  the  warrants  of  attorney  given  to  secure  those  annuities. 

ll  appeared  by  the  affidavits  in  support  of  the  rule,  that  in  February,  1818, 
the  defendant  applied  to  Q.  B.  White  to  raise  him  the  sum  of  3000/.  by  way 
of  annuity;  that  White  applied  to  one  Dufour,  who  was  a  negotiator  in  money 
transactions;  that  the  latter  introduced  White  to  one  Thomas,  as  a  person 
having  a  control  over  the  necessary  funds  for  making  the  advances  required. 
Thomas  slated  that  he  could  procure  the  sum  required  for  an  annuity  of  430/. 
•1M1   ^^  annum,  that  his  customary  ^charge  was  10/.  per  cent,  for  law 

-■  expenses,  and  5/.  per  cent  would  be  required  ibr  the  agency  of  Dufour; 
bat  that  as  the  defendant's  allowance  from  his  father  (which  was  his  only 
income)  was  stated  to  be  but  200/.  per  annum,  he,  Thomas,  should  require  the 
payment  of  the  first  year*s  annuity  to  be  made,  and  he,  therefore,  made  it  part 
of  the  condition  on  which  the  sum  of  3000/.  was  to  be  advanced,  that  the  sum 
of  430/.  should  be  deposited  in  one  of  the  Cambridge  banks,  in  the  name  of 
White,  who  was  to  draw  it  out  by  quarterly  instalments,  and  remit  it  to  Thomas. 
White  stated  these  terms  to  Gardner,  and  he  assented  to  them.  Deeds  were 
executed  by  Gardner,  on  the  7ih  of  March,  1818,  for  securing,  during  his  life, 
the  following  annuities,  viz.,  an  annuity  of  55/.  to  J.  Davis,  fiie  consideration 
for  which  was  375/.;  an  annuity  of  50/«  to  J.  Coles,  the  consideration  for 
which  was  350/. ;  an  annuity  of  75/.  to  Catherine  Finley,  the  consideration  for 
which  was  525/.;  an  annuity  of  150/.  to  S.  Hicks,  the  consideration  for  which 
was  1050/.;  and  an  annuity  of  100/.  to  G.  Millerett,  the  consideration  for 
which  was  700/.  Besides  these  deeds,  warrants  of  attorney  to  confess  judg- 
ments for  securing  these  several  annuities  were  given  to  the  grantees.  Upon 
the  execution  of  Uiese  deeds  and  securities,  Thomas  paid  to  Gardner  tlie  full 
sum  of  3000/.  in  bank  notes,  and  immediately  afterwards  300/.  was  returned 
to  Thomas  (in  pursuance  of  the  before  mentioned  agreement)  for  his  charge  of 
10/.  per  cent  for  law  expenses  in  preparing  the  deeds  and  securities,  and  the 
farther  sum  of  150/.  was  returned  to  Dufour  for  his  agency  charge  of  5/.  per 
cent.;  and  at  the  same  time  430/.  was  deposited  with  White,  for  the  purpose 
of  securing  the  first  year's  annuity ;  and  he  paid  it  into  a  banker's  at  Cambridge, 
•IA71   ^       drew  out  the  same  from  time  to  time,  as  it  was  'required  to  pay 

-■  the  annuity.  The  affidavits  further  stated,  that  the  defendant  was 
nnable  to  apply  earlier  to  the  Court  to  set  aside  the  annuities,  in  consequence 
of  his  inability  to  provide  sufficient  funds  for  the  payment  of  the  money 
advanced  to  him,  with  the  interest  thereon,  until  the  death  of  his  father,  which 
occurred  only  two  months  before.  The  affidavits  in  answer  to  the  rule  in  the 
first  two  cases,  stated  that  the  grantees  of  the  annuities  did  not  make  nor  were 
piivy  to  any  contract  for  a  return  of  any  part  of  the  consideration  paid  to  the 
grantor,  nor  did  they  know  that  any  part  of  the  consideration  money  had  been 
returned  to  Thomas.  In  the  case  of  Cole  v.  Gardner^  the  affidavit  stated  that 
the  grantee  of  the  annuity  was  dead,  and  that  the  party  now  entitled  to  it  was 
a  pnrehaser  for  a  valuable  consideration. 

Curufoodf  Comyfit  and  Barstow,  showed  cause*  More  than  six  years 
having  elapsed  since  these  several  annuities  were  granted,  the  Court  ought  not 
to  set  them  aside  upon  any  objection  not  appearing  on  the  face  of  the  memorial; 
Ex  parte  Maxwell.  2  East,  85 ;  and  this  applies  more  strongly  to  the  case  of 
CoU  V.  Gardner,  for  in  that  case  the  original  grantee  is  dead,  and  the  party 
who  now  resists  is  a  purchaser  for  a  valuable  consideration.  Then  as  to  the 
objections  to  the  annuities,  no  part  of  the  consideration  money  was  ever  returned 
to  the  grantees,  and  they  had  no  knowledge  that  any  part  was  returned  to 
Thomas.  The  latter  was  employed  by  the  grantor  to  raise  the  money,  and 
was  his  agent  for  that  purpose.  But,  assuming  that  he  may  be  considered  the 
•IHAI  H^^^  ^^  ^^^  'grantees  for  the  purpose  of  paying  over  the  consideration 

'I  money,  he  had  no  authority  from  them  to  retain  or  receive  back  any 
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part  of  the  same.     In  so  doing  he  acted  beyond  the  aeope  of  his  authority,  a&4 
they,  consequently,  are  not  bound  by  his  acts. 

Storks^  contra.  Part  of  the  consideration  money  was  returned  to  the  party 
advancing  the  same,  within  the  meaning  of  tho  63  6.  3,  c.  141,  s.  6.  In 
WiUiamson  v.  Gooid,  1  Bing.  234,  the  agent  of  the  grantee  of  an  annuity,  on 
paying  the  consideration  money,  returned,  or  caused  to  be  relumed  to  him,  a 
considerable  sum  for  the  expense  of  the  deeds,  investigating  title*  journeys,^. 
The  Court  of  Common  Pleas  held  it  to  be  an  illegal  return  of  part  of  the  con- 
sideration money  within  the  meaning  of  the  statute,  and  set  aside  the  annuity 
on  the  defendant's  paying  what  might  be  found  to  be  due  for  principal  and 
interest;  and  in  Gorton  v.  Champneys^  1  Bing.  287,  tlie  same  person  having 
been  employed  by  the  grantor  of  an  annuity  to  raise  money,  and  by  the  grantee 
to  pay  the  consideration  money  to  the  grantor {  at  tlie  time  of  the  payment  of  the 
money,  received  back  some  part  of  it  for  a  debt  alleged  to  be  due  from  the 
grantor  to  himself;  the  Court  of  Common  I^eas  set  aside  the  annuity  on  pay- 
ment of  principal  and  interest  at  5/.  per  cent.,  although  the  grantee  never 
received  any  of  the  money  so  returned,  and  was  ignorant  of  that  part  of  the 
transaction. 

Abbott,  C.  J.  Upon  the  authority  of  the  cases  which  have  been  decided, 
we  are  of  opinion,  that  a  part  of  the  consideration  money  has  been  returned  to 
the  party  advancing  the  same,  within  the  meaning  of  the  sixth  ^section  r^ina 
of  the  act  of  parliament,  and  that  the  rule  for  setting  aside  the  annuity  *- 
should  be  made  absolute  upon  the  defendant's  paying  the  principal  and  5/.  per 
cent,  interest,  together  with  such  costs  and  brokerage  as  the  master  shall  think 
reasonable,  as  well  as  the  costs  of  this  application. 

Rule  absolute. 


BLOXAM  et  al.,  Assignees  of  FOURDRINIER  et  al.,  v.  ELSEE. 

By  an  act  for  enlarging  the  term  granted  to  a  patentee  for  the  enjoyment  of  bis  patent,  it 
waa  enacted,  that  in  case  the  power,  privilege,  or  authority,  granted  by  the  letters 
patent,  shouid  at  any  time  become  vested  in,  or  in  trnst  for  more  than  the  number  of 
five  persons,  or  their  repretentatipei,  at  any  one  time,  otherwise  than  by  devise  or  sue- 
cession,  (reckoning  execaiors  and  administrators  as  and  for  the  single  persons  they  r0pre« 
sent,  as  to  such  interest  as  they  are  or  shall  be  entitled  to  in  right  of  such  ibeir  testators 
or  testator,)  then,  and  in  every  of  the  said  cases,  all  liberties,  privileges,  and  advantages 
veated  in  the  patentees,  their  executors,  administrators,  or  aasigna,  should  ceaae,  deter- 
mine, and  become  void.  The  patentees  having  become  bankrupt,  and  creditors  exceed- 
ing five  in  number,  having  proved  under  the  commission,  it  was  held,  thot  this  clause 
applied  only  to  an  assignment  by  act  of  the  party,  and  not  to  an  assienment  by  operation 
of  law ;  and,  consequently,  that  the  intereat  of  the  assignees  of  ttie  bankrupt  in  tbt 
patent  had  not  ceased. 

The  patent  was  for  a  machine,  for  making  paper  in  single  sheets,  without  seam  or  joiningi 
from  one  to  twelve  feet  and  upwards  wide,  and  from  one  to  forty>fire  feet  and  upwards 
in  length :  Held,  that  thia  imported  that  paper  varying  in  width  between  those  extremes 
should  be  msde  by  the  same  machine,  and  that  the  pstentee,  at  the  time  of  taking  out 
the  patent,  not  having  any  machine  capable  of  producing  paper  of  different  wiBihst 
the  patent  was  void. 

This  was  a  special  action  on  the  case  against  the  defendant  for  infringing  a 
patent.  Plea — Not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
sittings  after  Michaelmas  term,  1825,  the  following  appeared  to  be  the  hcts  of 
the  case:  By  letters  patent  of  the  20th  of  April,  1801,  reciting,  amongst  other 
things,  that  one  Gamble  had,  by  his  petition,  represented  to  the  king,  that  he 
was  in  possession  of  a  machine  for  making  paper  in  single  sheets  without  seam 
or  joining,/rom  one  to  twelve  feet  and  upwards  toide,  and  from  one  to  forty- 
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Ave  feet  and  upwards  in  length,  the  method  of  making  which  machine  liad  been 
communicated  to  him  by  a  certain  foreigner,  with  whom  he  was  connectedt 
*Vlf^\  *and  that  he  conceived  the  same  would  be  of  great  public  utility,  and 
^  that  the  same  was  new  in  this  kingdom,  and  had  not  been  practised 
therein  by  any  other  person  whomsoever,  to  the  best  of  his  knowledge  or  belief 
— bis  late  majesty  granted  to  Gamble,  his  executors,  administrators,  and  assigns, 
the  sole  privilege  ^  of  making,  using,  exercising,  and  vending  the  said  invention 
for  fourteen  years."  By  other  letters  patent  of  the  7th  of  June,  1807,  reciting, 
amongst  other  things,  that  Gamble  had,  by  his  petition,  represented  to  the  king, 
that  he,  in  consequence  of  a  further  communication  made  to  him  by  a  certain 
foreigner  residing  abroad,  with  whom  he  was  connected,  was  in  the  possession 
of  certain  improvements  on,  and  additions  to,  a  machine  for  making  paper  in 
single  sheets  without  seam  or  joinings,  from  one  to  twelve  feet  and  upwards 
taide^  and  from  one  to  forty-five  feet  and  upwards  in  length,  being  the  machine 
for  which  he  had  obtained  the  letters  patent,  bearing  date  the  20th  of  April, 
1801 ;  that  such  improvements  and  additions  would  not  only  make  the  said 
machine  more  perfect  and  complete,  but  by  far  more  useful  to  the  public,  than 
it  was  in  its  then  present  state ;  that  the  same  so  improved  was  new  in  this 
lungdom,  and  had  not,  with  such  additions  and  improvements,  been  practised 
therein,  by  any  person,  to  the  best  of  his  (Gamble*8)  knowledge  or  belief— his 
late  majesty  did,  by  the  last  mentioned  letters  patent,  grant  to  Gamble,  his  exe- 
enters,  adminbtrators,  and  assigns,  the  sole  privilege  of  making,  using,  exer- 
eisizig,  and  rending  his  said  invention  for  the  term  of  fourteen  years  from  the 
date  of  the  last  mentioned  letters  patent.  On  the  7th  of  January,  1804,  Gamble 
*I711  ^^^"^^  ^^  ^i^  interest  in  these  two  patents  to  H.  *Fourdrinier  and  S. 
''  Fourdrinier,  the  bankrupts.  By  an  act  of  Parliament  passed  in  1807, 
reciting  that  H.  Fourdrinier  and  S.  Fourdrinier  and  Gamble  had  made,  used, 
and  continued  to  make  use  of  the  said  improved  machine,  in  a  very  extensive 
trade,  in  part  whereof,  H.  Fourdrinier  and  S.  Fourdrinier  and  Gamble  were 
joindy  concerned  as  copartners,  and  that  they  had  been  put  to  great  expense, 
iid  it  was  enacted,  that  the  sole  privilege,  right,  and  authority  of  making, 
using,  and  vending  the  said  improved  machine  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  in  his  late  majesty's  colonies  and  plantations 
abroad,  should,  from  and  after  the  passing  of  that  act,  be,  and  the  same  was 
thereby  declared  to  be  vested  in  H.  Fourdrinier,  S.  Fourdrinier,  and  Gamble, 
their  executors,  administrators,  and  assigns,  for  and  during  the  term  of  fifteen 
years  from  thenceforth  next  ensuing,  being  an  addition  of  seven  years  or  there- 
abouts to  the  term  granted  by  the  said  letters  patent.  By  the  sixth  section,  it 
was  enacted,  that  every  objection  which  might  have  been  made  to  the  validity 
of  the  said  letters  patent,  and  to  the  sufficiency  of  the  specifications  enrolled  as 
aforesaid,  should  be  of  the  like  force  and  effect  in  law  in  any  action  or  suit 
brought  by  virtue  of  that  act,  as  such  objections  respectively  would  have  been 
if  that  act  had  not  been  passed,  and  if  also  the  specifications  to  be  enrolled,  as 
required  by  that  act,  had  been  enrolled,  instead  of  the  former  specifications 
respectively,  except  only  as  to  the  extension  of  the  said  privileges  for  the  fur- 
ther term  of  years  thereby  granted. 

By  the  seventh  section  of  the  act  it  was  provided,  that  if  H.  Fourdrinier,  S. 

Fourdrinier,  and  J.  Gamble,  their  executors,  dec,  or  any  person  or  persons 

•1721    ^^^  should  at  any  time  during  the  said  term  of  fifleen  years  *have  or 

-1    claim  any  right,  tide,  or  interest  in  law  or  equity  in  or  to  the  power, 

privilege,  or  authority  of  the  sole  making,  using,  and  vending  the  said  improved 

machine,  should  make  any  transfer  or  assignment,  or  pretended  transfer  or 

assignment  of  the  said  liberty  or  privilege  thereby  vested  in  H.  Fourdrinier,  S. 

Fourdrinier,  and  J.  Gamble,  their  executors,  dec,  or  any  share  or  shares  of  the 

benefit  or  profits  thereof,  or  should  declare  any  trusts  thereof,  to  or  for  any 

namber  of  persons  exceeding  the  number  of  Jive,  or  should  divide  the  benefit 

of  the  hberiy  or  privileges  thereby  vested  in  H.  F.,  S.  F.,  and  J.  G.,  their  exe* 
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ciitors,  administrators,  and  assigns,  into  any  number  of  shares  exceeding*  the 
number  of  five,  or  should  do  or  procure  to  be  done  any  act  whatsoever,  dnring 
such  time  as  such  person  or  persons  should  have  any  right  or  title,  either  in 
law  or  equity,  which  should  be  contrary  to  the  true  intent  and  meaning  of  an 
act  of  the  6  6. 1,  c.  18,  s.  18;  or  in  case  the  said  power,  privilege,  or  authority 
should  at  any  time  become  vested  in  or  in  trust  for  more  than  the  number  of 
five  persons  or  their  representatives,  at  any  one  time,  otherwise  than  by  devise 
or  succession,  (reckoning  executors  and  administrators  as  and  for  the  single 
persons  they  represent,  as  to  such  interest  as  they  are  or  shall  be  entitled  to  in 
right  of  such  their  testators  or  testator,)  then  and  in  every  of  the  said  cases  all 
liberties  and  advantages  whatsoever,  thereby  vested  in  H.  F.,  S.  F.,  and  Gam- 
ble, their  executors,  administrators,  and  assigns,  should  utterly  cease,  determine, 
and  become  void,  any  thing  therein  contained  to  the  contrary  thereof  notwith* 
standing. 

On  the  8th  of  November,  1810,  a  commission  issued,  under  which  the  Four- 
driniers  were  declared  bankrupts,  and  the  plaintiffs  were  duly  chosen  assignees, 
and  more  than  ^twenty  creditors  having  proved  under  the  commission,  r«|i^Q 
it  was  objected  that  the  property  in  tlie  patent  having  become  vested  in  '- 
thie  assignees  of  the  bankrupt,  in  trust  for  more  than  five  creditors,  the  interest 
of  the  patentees,  by  the  seventh  section  of  the  act  of  Parliament,  had  ceased 
and  detennined.  The  Lord  Chief  Justice  was  of  opinion,  that  an  assignment 
under  a  commission  of  bankrupt,  was  not  within  the  meaning  of  the  act  of 
parliament,  and  he  overruled  the  objection.  It  appeared,  by  the  specification 
of  the  patent  taken  out  in  1801,  that  the  machine  then  invented,  was  so  con- 
structed as  to  be  capable  of  producing  paper  of  one  definite  width  only,  and  in 
order  to  vary  the  width,  a  new  machine  was  required.  By  the  subsequent 
improvements,  however,  one  and  the  same  machine  became  capable  of  pro 
ducing  paper  of  various  widths.  It  was  objected,  that,  as  the  person  who  peti 
tioned  for  the  first  patent,  had  represented  to  the  crown,  that  he  was  in  pos- 
session of  one  machine,  capable  of  making  paper  of  difierent  widths,  which 
was  not  true;  the  first  and  subsequent  patents  founded  upon  it  were  void. 
The  Lord  Chief  Justice  reserved  the  point. 

Several  other  objections  were  made  to  the  patent  and  specifications,  which 
it  is  unnecessary  to  mention,  as  the  Court  did  not  pronounce  any  judgment 
upon  them.  One  question  upon  which  there  was  contradictory  evidence  was 
ultimately  lefl  to  the  jury,  viz.,  whether  the  machine  for  which  the  first  patent 
was  granted  was  capable  of  producing  useful  paper.  The  Lord  Chief  Justice 
directed  the  jury  to  find  for  the  plaintiffs  if  they  were  of  opinion  that  it  was, 
otherwise  for  the  defendant.  A  verdict  having  been  found  for  the  plaintiffs, 
Scarlett,  in  Hilary  term,  1825,  moved  for  a  new  trial  upon  the  several  points 
made  at  the  trial.  As  to  those  points  upon  which  *the  Court  pronounced  r#i74 
their  opinion,  he  contended,  that,  as  the  first  patent  was  for  a  machine  ^ 
for  making  paper  in  single  sheets  without  seam  or  joining,  from  one  to  twelve 
feet  and  upwards  wide,  and  from  one  to  forty-five  feet  in  length,  that  imported 
a  machine  which,  at  the  pleasure  of  the  possessor  of  it,  would  make  paper 
from  one  to  twelve  feet  wide;  and  if  that  were  so,  then  the  question  which 
ought  to  have  been  lefl  to  the  jury  was,  whether  the  same  identical  machine 
for  which  the  first  patent  was  taken  out  was  capable  of  making  paper  of  dif- 
ferent widths.  Upon  the  evidence  it  clearly  was  not.  Assuming,  that  by  addi- 
tions, regulations,  and  adjustments  not  suggested  in  the  specification  of  the  first 
patent,  a  machine  upon  the  same  principle  as  that  described  in  the  specifica- 
tion might  be  constructed,  capable  of  making  paper  of  different  widths,  still  it 
was  perfectly  clear  that  the  identical  machine  therein  described  was  not  capa- 
ble of  making  paper  of  different  widths.  Now  a  patent  for  a  machine  is  void, 
if  the  machine  will  not  answer  the  purpose  for  which  it  is  intended  without 
some  addition,  adjustment,  or  alteration,  which  the  mechanic  who  makes  it 
must  introduce  of  his  own  invention  in  order  to  make  it  work.   JRex  v.  Jirk- 
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Wright^  cited  in  8  Taunt.  399.  Davies's  Patent  Cases,  129.  But  this  patent 
is  void  upon  another  ground,  for  the  interest  in  the  patent  became  vested  in  the 
assignees  of  the  bankrupt  in  trust  for  more  than  five  persons.  [Baylky,  J, 
A.re  not  the  assignees  of  a  bankrupt  his  representatives  ?]  They  are  the  repre- 
sentatives of  the  creditors,  and  not  of  the  bankrupt.  The  word  representatives 
means  executors  or  administrators.  The  words  **  otherwise  than  by  devise  or 
»I75)  ^u^^^i^^i^f**  i^  ^^^y  y^^y^  any  ^meaning,  must  import  that  every  species 
'  of  devolution,  except  by  devise  or  succession,  whereby  the  privileges 
granted  to  the  patentee  shall  become  vested  in  trust  for  more  than  five  persons, 
shall  be  void.  That  is  the  true  meaning  of  the  clause  in  the  act  of  parliament, 
unless  some  other  word  be  introduced  into  it.  In  Hette  v.  Stevenaan,  3  Bos. 
&  Pul.  565,  the  patentees'  interest  might,  by  the  terms  of  the  letters  patent,  be 
assigned  to  any  number  of  persons  not  exceeding  sixty.  A  bankruptcy  occurs 
red.  It  was  objected  that  the  interest  of  the  patentees  would  not  pass  to  the 
assignees  under  the  commission ;  but  it  was  held,  that  whatever  the  bankrupt 
could  assign,  the  assignees  would  take,  and  as  the  creditors  did  not  exceed 
sixty,  the  assignees  might  take  the  interest  in  the  patent.  The  ground  of  the 
decision  was,  that  the  number  of  creditors  did  not  exceed  that  mentioned  in 
the  act  of  parliament.  Here  the  creditors  do  exceed  the  number  specified  in 
the  act. 

Abbott,  C.  J.  Looking  at  the  act  of  parliament  and  looking  at  the  usual 
clause  ia  letters  patent,  and  finding  that  in  each  of  them  there  is  a  reference  to 
the  statute  6  G.  1,  c.  18,  and  construing  the  whole  clause  either  in  the  letters 
patent  or  in  the  act  of  parliament,  with  reference  to  that  which  appears  to  my 
mind  to  be  plainly  and  manifestly  its  object,  it  is  my  opinion  that  the  whole 
clause  is  confined  to  assignments  by  acts  of  the  party,  and  does  not  apply  to 
any  assignment  or  transfer  by  operation  of  law,  and,  consequently,  that  it  will 
not  apply  to  an  assignment  under  a  commission  of  bankrupt.  Under  the  ship 
*17B1  ''^S^^'  ^^^  there  are  peculiar  clauses  ^requiring  every  assignment  to 
•■  be  notified  in  a  particular  manner,  as  clear  and  minqte  as  words  can  be, 
without  any  exception  of  bankruptcy,  or  any  thing  of  that  kind,  and  yet  it  has 
been  held,  tliat  the  assignees  of  a  bankrupt  take  the  interest  in  a  ship,  though 
there  is  no  registration  of  the  conveyance.  Upon  that  point  I  think  there 
should  be  no  rule,  but  some  of  the  other  points  are  well  deserving  of  considera- 
tion, and  as  to  them  the  defendant  may  take  a  rule. 

Baylby,  J.  I  have  no  doubt  upon  the  construction  of  this  clause.  I  dis- 
claim all  fight  in  the  Court  to  introduce  or  exclude  words  from  this  clause,  but 
I  think  we  are  bound  to  construe  the  words  which  the  clause  contains,  and  that 
is  all  which  I  desire  to  do.  The  words  in  this  clause  are,  "  In  case  the  power, 
privilege,  or  authority  shall  at  any  time  become  vested  in,  or  in  trust  for  more 
than  the  number  of  five  persons  or  their  representatives  at  any  one  time,  other- 
wise than  by  devise  or  succession,  (reckoning  executors  and  administrators  as 
and  for  the  single  persons  they  represent.*') — ^There  are  hot  only  the  words 
**  the  number  of  five  persons,"  but  there  are  the  words, ''  or  their  representa- 
tives ;*'  and  those  words,  **  or  their  representatives,"  are  entitled  to  have  some 
meaning,  and  the  words  "  otherwise  than  by  devise  or  succession,"  will  apply 
to  the  words  '*  or  their  representatives,"  as  well  as  '*  the  number  of  five  per- 
sons." Now  the  question  in  my  mind  is,  what  does  the  act  mean  by  '*  their 
representatives?"  If  the  assignees  of  a  bankrupt  are  the  representatives  of  a 
bankrupt,  this  patent  is  not  vested  in  them,  otherwise  than  this  act  of  parlia- 
ment says  it  may  be  vested;  it  was  vested  in  the  Fourdnniers,  the  bankrupts, 
•IT"!  '^  ^^y  ^^^  °^^  *exceed  the  number  of  five :  the  bankruptcy,  by  a  statuta- 
'-l  ble  transfer,  has  made  the  assignees  of  the  bankrupt  the  representatives 
of  the  bankrupt,  and  that  is  the  construction  which,  in  my  opinion,  these  words 
are  entided  to  receive. 

HoLBOYD,  J.     I  think  that,  in  this  case,  the  assignees  of  the  bankrupt  are 
to  be  considered  as  the  representatives  of  the  bankrupt,  and  that  they  had  hit 
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property  as  his  representatives,  and  not  as  the  representatives  of  the  creditors. 
It  is  true,  they  take  the  properly  for  the  purpose  of  selling  and  disposing  of  it; 
and  it  is  true,  that  the  proceeds  from  the  sale  they  may  hold  in  trust  for  the 
creditors,  but  they  are  the  representatives  of  the  bankrupt  in  relation  to  this 
property.  They  hold  it  subject  to  the  power  of  converting  it  into  money,  and 
then,  that  money  they  will  hold  in  trust.  It  appears  to  me  tliat,  under  the 
act  of  Parliament,  it  is  not  void,  though  the  creditors  may  amount  to  more 
than  five. 

I  *TTLEDALE,  J.  It  sccms  to  me  that  the  words  of  the  act  of  Parliament  do 
not  apply  to  a  transfer  by  operation  of  law.  The  assignees  represent  the 
bankrupt  by  operation  of  law.  It  does  not  appear  to  me,  therefore,  that  a 
transfer  of  the  property  to  the  hands  of  the  assignees  is  at  all  within  the  mean- 
ing of  this  clause. 

The  Solicitor-General,  Marry  at.  Gurnet/,  and  Curwood,  showed  cause, 
and  contended,  as  to  the  only  other  point  which  this  court  ultimately  decided, 
that  the  recital  in  the  patent  did  not  import  that  paper  of  different  widths  was 
to  be  made  by  one  and  the  same  machine,  but  that  any  width  between  one  and 
twelve  feet  might  be  obtained  by  different  machines,  each  adapted  and  con- 
structed  to  *the  width  required ;  that  the  patent  was  merely  for  an  inven-  r«|ive 
tion  of  such  a  character,  that  a  machine  might  be  constructed  capable  ■■ 
of  making  paper  of  any  width  between  one  and  twelve  feet 

Abbott,  C.  J.  I  think  one  of  the  objections  which  has  been  taken  in  this 
case  is  valid,  and  must  prevail ;  and  consequendy  it  is  not  necessary  to  give 
any  opinion  upon  the  others.  By  the  patent  it  appears  that  the  patentee  had 
represented  to  the  crown  that  he  was  in  possession  of  a  machine  for  making 
paper  in  single  sheets,  without  seam  or  joining,  from  one  to  twelve  feet  and 
upwards  wide,  and  from  one  to  forty-five  feet  and  upwards  in  length.  Upon 
this  representation  the  patent  is  granted.  The  consideration  of  the  grant  is  the 
invention  of  a  machine  for  making  paper  in  sheets  of  width  and  length  varying 
within  the  limits  designated.  If  any  material  part  of  the  representation  was 
not  true,  the  consideration  has  failed  in  part,  and  the  grant  is  consequently 
void,  and  a  defendant  in  an  action  for  infringing  the  patent  has  a  right  to  say 
that  it  is  so.  Now  I  think  it  impossible  to  say  that  both  width  and  length 
are  not  important  parts  of  this  representation.  It  may  be  that  if  the  represen- 
tation had  mentioned  length  only,  a  patent  would  have  been  granted  for  the 
invention,  which  (in  its  improved  state  at  least)  is  eminendy  useful,  in  a  very 
important  manufacture,  as  saving  both  time  and  labor  in  a  very  considerable 
degree.  But  although  I  may  think  this  probable,  I  am  not  at  liberty  to  pro- 
nounce  judicially  that  it  would  have  been  so.  I  must  therefore  see  whether 
the  representation  was  true.  It  has  been  contended  in  support  of  the  patent 
tliat  the  recital  does  not  import  that  paper  of  different  widths  was  to  be 
*made  by  one  and  the  same  machine,  but  may  mean  only  that  the  width  r«|,yA 
might  be  obtaincfd  by  different  machines,  each  adapted  and  constructed  ^ 
to  the  extent  required.  But  I  think  this  construction  of  the  recital  cannot  be 
allowed ;  for  it  is  a  different  thing  whether  a  manufacturer  must  supply  him- 
self with  several  different  machines,  or  with  one  only,  capable  alone  of  accom- 
plishing all  the  purposes  to  be  obtained  by  many.  And  if  the  width  is  not  to 
be  considered  as  material,  the  length  cannot  be  so  considered,  and  then  the 
representation  will  only  be  that  he  has  invented  machines  by  the  use  of  several 
of  which  paper  of  various  widths  and  lengths  may  be  made  without  seam  or 
joining.  And  this  will  be  at  variance  with  all  the  8peci6cations,  which  plainly 
show  that  whatever  was  done  was  to  be  done  by  one  and  the  same  machine. 
Then,  if  the  representation  be  (as  I  think  it  is)  that  paper  of  various  widths 
may  be  obtained  by  one  and  the  same  machine,  I  must  look  to  the  evidence  to 
discover  whether  the  patentee  was  possessed  of  a  machine,  or  of  the  invention 
o(  a  machine,  capable  of  accomplishing  this  object.  And  unfortunately  the 
evidence  shows  that  he  was  not.     I  say  unfortunately,  because  it  is  to  be 
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lamented  that  the  advantage  of  great  ingenuity,  labor,  anxiety,  and  expense 
should  be  lost  to  those  who  have  bestowed  them.  The  patentee  was  at  the 
time  possessed  of  one  machine,  and  one  only,  and  this  adapted  to  one  degree 
of  width,  and  one  degree  only.  And  he  was  not  then  possessed  of  any  method 
by  which  diflerent  degrees  of  width  might  be  manufactured  by  that  machine  or 
by  any  other.  I  think  it  may  be  admitted  that  by  subsequent  improvements 
and  discoveries  a  machine  was  obtained  capable  of  making  paper  of  width 
'JfiOl   ^^'°?  wi>hin  certain  limits,  though  ^probably  not  extending  to  more 

-'  than  half  the  width  mentioned  in  the  patent.  The  specification  enrolled 
under  the  act  of  Parliament  appears  sufficiently  to  describe  such  a  machine, 
and  a  mode  of  adjusting  it  to  different  degrees  of  width  within  the  limits  of  its 
own  breadth.  The  first  specification  is  evidendy  confined  to  the  width  only. 
Then,  can  the  last  specification  be  taken  to  furnish  an  answer  to  the  objection  ? 
Now,  supposing  the  act  of  Parliament  so  far  substitutes  the  last  specification  in 
the  place  and  stead  of  the  former  specifications  as  to  remove  all  formal  objections 
to  them  to  which  the  latter  is  not  open,  still  it  cannot  so  far  operate  retrospect- 
ively as  to  enable  the  patentee  to  say  that  he  possessed  in  1801,  or  had  then 
discovered  or  invented  a  machine  which  it  appears  that  he  did  not  possess,  and 
had  not  invented  or  discovered  until  a  much  later  date.  If  the  first  machine 
had  been  capable  of  working  at  different  degrees  of  width,  though  clumsily  and 
imperfectiy,  tlie  latter  machine  would  have  been  an  improvement  of  it ;  but  as 
the  first,  whether  considered  as  existing  actually  or  in  theory,  was  wholly  inca- 
pable of  this,  the  latter  machine  does  not  in  this  respect  furnish  an  improvement 
of  any  thing  previously  existing,  but  an  addition  of  some  new  matter  not  exist- 
ing or  known  at  the  date  of  the  first  patent,  and  which  nevertheless  is  therein 
represented  as  existing  or  known,  and  which  cannot  but  be  considered  an  im- 
portant part  of  the  representation  then  made,  and  of  ihe  consideration  of  the 
grant.  If  the  first  grant  was  void,  the  subsequent  grants  by  the  patent  and  by 
the  statute  must  fall  to  the  ground,  as  having  nothing  to  support  them.  I  think 
myself  compelled  therefore  to  yield  to  this  objection.  If,  however,  the  law  in 
*Ifil1   ^^^  respect  should  not  be,  in  the  ^opinion  of  my  learned  brothers,  that 

•<  which  I  own  it  has  appeared  to  me  to  be,  still  there  must  be  a  new 
trial,  because  the  question  ought  to  have  been  lefl  to  the  jury,  whether  the 
machine  as  originally  constructed  was  capable  of  doing  that  which  the  patentee 
professed  it  should  do,  namely,  make  paper  of  dififerent  widths.  I  may  say 
that  I  did  not  leave  that  question  to  the  jury,  because  it  appeared  to  me  to  be 
clear  upon  the  evidence  that  the  machine  as  originally  constructed  would  not 
make  paper  of  dififerent  widths.  The  rule  for  a  new  trial  must  therefore  be 
made  absolute. 

Rule  absolute  for  a  new  trial. 


The  KING  v.  The  BRISTOL  Dock  Company. 

By  act  of  Parliament  empowering  cortain  persons  to  make  a  floating  harbor  at  Bristol,  it 
was  enacted,  '*  that  it  should  and  might  be  lawful  for  the  directors  of  the  Bristol  Dock 
Company,  and  they  were  thereby  authorized  and  required  to  make  a  common  sewer  in 
a  certain  direction  therein  specified,  and  also,  to  alter  and  reconstruct  all  or  any  of  the 
aewen  of  the  said  ciiy  at  the  mouths  thereof,  so  and  in  such  manner  that  the  sewers 
might  be  discharged  considerably  under  the  surface  of  the  water  in  the  floating  harbor, 
and  also  to  make  such  other  alteratioru  and  amendmenta  in  the  sewers  of  the  said 
city  as  might  or  should  be  necessary  in  consequence  of  the  floating  of  the  ssid  harbor." 
The  directors  altered  several  of  the  sewers,  so  as  to  discharge  them  considerably  under 
the  sarface  of  the  water  in  the  floating  harbor,  but  the  sewage  there  discharged  was  so 
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offensive  as  to  be  a  nuisance  to  the  neighborhood:  Held,  that,  under  the  latter  p«rt  of 
the  clause  above  set  forth,  the  directors  were  authorized  and  required  to  make  «  new 
sewer*  if  necessary,  to  remove  the  nuisance. 
A  writ  of  mandamus  commanded  the  directors  '*  to  make  such  alterations  and  amendmenls 
in  the  sewers  as  were  necessary  in  consecjuence  of  the  floating  of  the  harbor :"  Held, 
that  this  was  in  the  proper  form,  and  that  it  was  neither  requisite  nor  proper  to  call  upon 
the  Company  to  make  any  specific  alteration,  the  mode  of  remedying  the  evil  beings  left 
to  their  discretion  by  the  act  of  Parliament. 

In  Michaelmas  term  a  writ  of  mandumus  issued,  directed  to  the  defendantB» 
which,  after  reciting  a  part  of  the  act  of  Parliament  43  G.  3,  c.  140,  whereby 
the  company  were  empowered  to  make  a  floating  dock,  &c.,  proceeded  as 
follows:  And  it  was  io  and  by  the  said  act  further  enacted,  that  it  should  and 
might  be  lawful  for  the  directors  of  the  said  company,  at  the  chai^  of 
*the  company,  and  they  were  thereby  authorized  and  required  to  form  r«|Do 
and  complete  a  common  sewer  from  a  certain  place  called  Castle  Pill«  *- 
through  Bread  Street  and  Avon  Street,  or  the  streets  and  lands  adjoining,  or 
near  adjoining  thereto,  into  the  river  Avon,  above  a  certain  dam  directed  by  the 
said  act  to  be  made  at  Temple  Meads,  and  also  to  form  and  complete  collateral 
sewers  leading  thereto,  and  to  alter  the  then  present  sewers  of  the  said  city  of 
Bristol,  so  and  in  such  manner  that  the  greater  part  of  the  sewage  then  diis* 
charged  into  the  river  Avon  above  Bristol  Bridge  might  be  carried  off,  and  not 
permitted  to  mix  with  the  water  in  the  floating  harbor,  and  also  to  alter  and  recon- 
struct all  or  any  of  the  sewers  of  the  said  city  at  the  mouths  thereof,  so  and  in 
such  manner  that  the  sewers  might  be  discharged  considerably  under  the 
surface  of  the  water  in  the  said  floating  harbor ;  and  also  to  make  such  other 
alterations  and  amendments  in  the  sewers  of  the  said  city  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  the  said  harbor.'*  And,  whereas, 
we  have  been  given  to  understand  in  our  court  before  us,  that  by  virtue  and  in 
pursuance  of  the  said  act,  and  of  certain  other  acts  of  Parliament  made  and 
passed  respectively  for  altering  and  amending  the  same,  and  extending*  the 
powers  ana  provisions  thereof,  the  said  floating  harbor  in  the  said  first  men- 
tioned act  mentioned  has  been  made.  And,  whereas,  we  have  also  been  given 
to  understand  in  our  said  court  before  us,  that,  in  consequence  of  tlie  floating 
of  the  said  harbor  as  by  the  same  act  mentioned  and  directed,  divers  noxious 
and  unwholesome  smells  and  stenches  have  been  for  a  long  time  past  and  still 
are  emitted  and  sent  forth  from  the  sewage  discharged  into  the  said  floating 
harbor,  and  from  the  waters  dammed  up  *therein,and  the  air  there  hath  r«|<w| 
thereby  become  and  still  is  greatly  corrupted  and  infected,  and  that  divers  *■ 
alterations  and  amendments  in  the  sewers  of  tlie  said  city  of  Bristol  hare 
become  and  still  are  necessary  in  consequence  of  the  floating  of  the  said  harbor, 
and  that  application  hath  been  made  to  you  the  said  company  by  and  on  behalf 
of  divers  of  our  liege  subjects  inhabiting  and  dwelling  within  the  said  city,  and 
near  to  the  said  floating  harbor,  to  malce  such  alterations  and  amendments  in 
the  sewers  of  the  city  as  have  so  become  and  are  necessary  in  consequence  of 
the  floating  of  the  said  harbor  as  aforesaid,  but  that  you,  the  said  company,  well 
knowing  Sie  premises,  but  not  regarding  your  duty  in  this  behalf,  have  alto- 
gether neglected  and  refused,  and  still  do  neglect  and  refuse  to  make  any  such 
alterations  and  amendments  as  aforesaid,  in  contempt  of  us,  and  to  the  great 
iiscomfort,  prejudice,  and  inconvenience  of  divers  of  our  said  subjects,  inhabit- 
mg  and  dwelling  within  the  said  city,  and  near  to  the  said  floating  harbor  as 
aforesaid.  And,  whereas,  they  have  humbly  besought  us  that  a  fit  and  speedy 
remedy  may  be  provided  in  this  respect,  and  we  being  willing  that  due  and 
speedy  justice  should  be  done  in  the  premises  as  it  is  reasonable,  do  command 
you,  the  said  Bristol  Dock  Company,  that  you  do  witliout  delay,  make  and 
cause  to  be  made  all  such  alterations  and  amendments  in  the  sewers  of  the 
said  city,  as  have  become  and  are  necessary  in  consequence  of  the  floating  of 
the  said  harbor,  or  that  you  show  us  cause  to  the  contrary  thereof,  ^, 

In  this  term  the  following  return  was  made :  We,  Uie  Bristol  Dock  Company, 
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most  humbly  certify  to  our  lord  the  king,  that  after  the  passing  of  the  said  acts 
*184n  ^^  PaLfiiament,  and  before  the  issuing  of  the  said  writ,  we  did  in  Mue 

-I  manner  form  and  complete  the  said  common  sewer  from  the  said  place 
called  Casde  Pill,  tlirongh  Bread  Street  and  Avon  Street,  in  the  streets  and 
lADds  adjoining,  or  near  adjoining  thereto,  into  the  river  Avon  above  the  said 
dam,  directed  by  the  said  first  mentioned  act  to  be  made  at  Temple  Meads,  and 
did  form  and  complete  collateral  sewers  leading  thereto,  and  did  then  alter  the 
then  present  sewers  of  the  said  city  of  Bristol,  so  and  in  such  manner  that  the 
greater  part  of  the  sewage  at  the  time  of  passing  the  said  first  mentioned  act 
of  Parliament,  discharged  into  the  river  Avon  above  Bristol  bridge,  might  be, 
and  was,  and  is  carried  off  and  not  permitted  to  mix  with  the  water  in  the 
floating  harbor ;  and  also  did  alter  and  reconstruct  part  of  the  sewers  of  the  said 
city  at  the  mouths  thereof,  as  was  requisite  and  necessary  to  be  done  in  that 
behalf,  so  and  in  such  manner  that  the  sewers  might  be,  and  were  and  are  dis- 
charged considerably  under  the  surface  of  the  water  in  the  said  floating  harbor : 
and  protesting  that  no  other  alteration  or  amendment  in  the  sewers  of  the  said 
city,  according  to  the  true  intent  and  meaning  of  the  said  statute,  hath  become, 
or  at  the  time  of  issuing  the  said  writ  was,  or  hath  been  since,  or  now  is  neces- 
sary in  consequence  of  the  floating  of  the  said  harbor ;  nevertheless  we  do 
fttfther  make  answer  and  certify  to  our  lord  the  king,  that  so  long  as  the  said 
sewers,  so  altered  and  reconstructed  as  aforesaid,  shall  continue  to  be  discharged 
under  the  surface  of  the  water  in  the  said  floating  harbor  according  to  the 
directions  of  the  said  statute,  neither  the  nuisances  in  the  writ  of  our  lord  the 
kiog  mendoned,  nor  any  other  grievance  arising  in  consequence  of  the  floating 
of  the  said  harbor  can  be  removed,  or  in  any  manner  remedied  by  any  altera- 
*lfi'1  ^^°  or  .'amendment  whatsoever  of  the  same  sewers,  or  of  any  other 

•^  sewers  whatsoever  of  the  said  city.  And  we  do  further  certify  and 
inform  our  lord  the  king,  that  if  the  same  nuisances,  or  any  other  grievance, 
arising  in  consequence  of  the  floating  of  the  said  harbor,  can  be  removed  or 
remedied  by  any  other  means  of  sewage,  it  can  only  be  by  forming  and  com- 
pleting new  sewers,  to  be  conducted  to  and  discharged  at  some  other  and  dif- 
ferent place  or  places,  than  under  the  surface  of  the  water  of  the  said  floating 
harbor ;  and  we  do  further  certify  and  inform  our  lord  the  king,  that  all  the 
powers  and  authorities  given  to  us  by  the  said  statute,  or  by  any  other  of  the 
statutes  in  this  behalf  made  and  provided,  to  enter  upon  any  lands  and  tenements 
of  others  the  subjects  of  our  lord  the  king,  for  the  purpose  of  constructing, 
forming,  and  completing  any  new  sewer  or  sewers,  long  before  the  issuing  of 
tlie  said  writ  of  our  lord  the  king,  had  by  virtue  of  the  said  statutes,  ceased  and 
determined,  and  that  we  had  not  before  the  issuing  of  the  said  writ,  nor  have 
we  now  any  lands  nor  any  lawful  power  or  authority,  to  obtain  and  have  any 
lands  by,  through,  or  under  which  any  new  sewer  for  the  purpose  aforesaid 
could  or  can  be  made,  formed,  and  completed. 

OidnaU  Buttell  took  ezcepdons  to  the  validity  of  the  return,  because  it  did 
not  slate  any  matters  of  fact  explicidy  and  distinctly  in  answer  to  the  writ,  and 
neither  admitted  nor  denied  that  the  alterations  and  amendments  in  the  sewers 
mentioned  in  the  writ  were  necessary  in  consequence  of  the  floating  of  the 
harbor.  In  Bac.  Abr.  Mandamus^  (I,)  it  is  laid  down,  that  **  the  return  to  a 
mandamus  must  be  certain  to  every  respect;  therefore  it  is  said  not  to  be  suffi- 

•IRAI  ^^^^^  ^  ^^^^  ^"^^  *matter,  as  the  party  may  falsify  in  an  action,  but 
J  also  such  matter  must  be  alleged  that  the  Court  may  be  able  to  judge 
of  it,  and  determine  whether  the  party's  conduct  be  agreeable  to  law  or  not*' 
And  in  Rex  v.  Zym€  RigU^  1  Doug.  158,  Bullkr,  J.,  says,  *«I  agree,  that  in 
these  returns  (to  writs  of  mandamus)  the  same  certainty  \b  required  as  in  indict- 
ments or  returns  to  writs  of  habta$  corpus.**  Now,  the  return  before  the 
court  begins  with  a  protestation,  and  there  is  no  instance  in  which  such  a  form 
has  hitherto  been  adopted.  Perhaps  it  was  intended  fox  an  admission  that  cer- 
tain alterations  are  necessary,  but  it  is  not  a  direct  admissiony  and,  therefore. 
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cannot  suffice  in  a  returot    Assuming,  howevert  that  it  amounts  to  a  sufficient 
admission  that  certain  alterations  are  necessary,  the  return  proceeds  to  state, 
that  8C  long  at  the  sewers  are  dischai^ed  under  the  surface  of  the  water  in  the 
floating  harbor,  the  nuisances  mentioned  in  the  writ  cannot  be  remedied  by 
any  alterations  or  amendments  of  the  same  sewers.     Now,  that  is  merely  a 
conditional  allegation ;  and  it  is  not  in  •  any  manner  averred  that  the  sewers 
mutt  be  discharged  under  the  surface  of  the  floating  harbor.     Taking  it,  how- 
ever, as  an  allegation  that  the  sewers  must  be  so  discharged,  and  admitting  the 
return,  however  informal,  to  be  in  substance  a  statement  that  the  company 
have  no  power  to  make  the  alterations  required,  that  return  is  bad,  because  not 
agreeable  to  the  true  construction  of  the  43  G.  3,  c.  140,  s.  37.     That  section, 
ailer  authorizing  and  requiring  the  company  to  make  certain  alterations  in  the 
sewers  of  Bristol,  proceeds,  **and  also  to  make  such  other  alterations  and 
amendments  in  the  sewers  of  *the  said  city  as  may  or  shall  be  neces-  r,|g. 
sary  in  consequence  of  the  floating  of  the  said  harbor."     Now,  the  *- 
words  '*  alterations  and  amendments*'  include  the  making  of  new  sewers  if 
necessary;  for  in  JRex  \,HcdU  1  B.  &  G.  136,  it  is  said  by  the  Lord  Chief 
Justice,  that  **  the  meaning  of  particular  words  in  acts  of  parliament,  as  well  as 
other  instruments,  is  to  be  found,  not  so  much  in  a  strict  etymological  propriety 
of  language,  nor  even  in  popular  use,  as  in  the  subject  or  occasion  on  which 
they  are  used,  and  the  object  that  is  intended  to  be  attained.*'     Now,  it  is 
impossible  to  doubt,  that  the  object  to  be  attained  in  this  case  was  the  protec- 
tion of  the  citizens  of  Bristol  against  any  nuisance  that  might  arise  in  conse- 
quence of  the  floating  of  the  harbor.     Nor  can  the  allegation  in  the  return,  that 
the  company  have  no  power  to  purchase  lands  to  make  new  sewers,  be  deemed 
any  answer  to  the  writ,  for  it  is  not  necessary  that  they  should  become  the 
owners  of  the  soil  in  order  to  make  sewers.  HollU  v.  Goldfinch^  1  B.  &  C.  205; 
Earl  of  Portmort  v.  Bunn,  1  B.  dz;  C.  004.     At  all  events,  as  the  defendants 
have  brought  this  nuisance  into  the  city  of  Bristol,  they  are  bound  to  find  a 
remedy,  even  although  that  should  include  an  obligation  to  purchase  lands. 

Maide,  contra.  First,  the  return  is  good ;  secondly,  the  writ  itself  is  bad. 
The  first  objection  made  to  the  return  was,  that  it  neither  admits  nor  denies 
that  alterations  are  necessary.  [Abbott,  C.  J.  I  hope  you  do  not  mean  to 
rely  on  the  protestation;  tliat  clearly  cannot  help  you.]  A  protestation  in 
pleading  is  certainly  of  no  avail,  but  that  does  not  apply  to  returns  to  writs  of 
^mandamus.  The  word  protetting  is  not  to  be  considered  as  used  in  r«iofi 
the  technical  sense  given  to  it  in  pleading;  it  may  be  considered  as  an  *- 
earnest  asseveration  of  a  fact.  But  rejecting  that,  if  the  residue  of  the  retom 
be  good,  the  former  part,  although  bad  in  form,  will  not  affect  the  question,  for 
it  is  not  inconsistent  with  that  which  follows.  Eex  v.  Mayor  of  Camhridgti 
2  T.  R.  450.  Then  the  defendants  go  on  to  say,  that  the  sewers  must  be  dis- 
chai^ed  under  the  surface  of  the  floating  harbor ;  and,  secondly,  that  the  words 
**  alterations  and  amendments"  do  not  give  power  to  make  new  sewers.  Through- 
out the  statute,  where  any  new  work  is  to  be  made,  it  is  particularly  specified; 
and  in  the  very  clause  in  question,  the  thirty-seventh,  the  direction  and  termini 
of  the  new  sewers  thereby  authorized  to  be  made  are  particularly  pointed  oat, 
and  it  cannot  be  supposed  that  the  legislature  intended,  by  the  general  words  at 
the  end  of  the  section,  to  give  the  dock  company  power  to  make  new  sewers 
'n  any  direction  they  pleased,  to  which  length  the  argument  on  the  other  side 
must  be  carried.  But  even  supposing  the  words  to  be  open  to  that  construc- 
tion, the  company  have  no  power  to  purchase  lands.  [Abbott,  C.  J.  Th« 
return  admits  that  the  company  once  had  a  power  to  enter  upon  lands  for  tha 
purpose  of  making  new  sewers;  by  what  clause  is  that  restrained Tj  The 
ibrty-third.  [Abbott,  C.  J.  That  applies  only  to  the  purchase  of  lands  and 
to  compulsory  purchase.  But,  in  fact,  the  whole  question  seems  to  turn  upon 
the  construction  of  the  thirty-seventh  section.]  Then  the  writ  itself  is  bad;  it 
recites,  that  noxious  smells,  ^c,  arise  firom  the  damming  up  of  the  water, 
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and  then  rays,  that  certain  alterations  and  amendments  of  the  sewers  have 
*1891   *^^^^™^  necessary  in  consequence  of  the  making  of  the  floating  harbor; 

-'  but  does  not  state,  that  they  have  become  necessary  in  consequence  of 
die  Qoicious  smells.  It  is  consistent  with  this  language  that  the  necessity  for  the 
alierationB  msy  have  arisen  from  other  causes.  Then  it  alleges  that  the  com- 
pany  were  requested  to  make  such  alterations  as  were  necessary  by  reason  of 
the  making  of  the  floating  harbor,  not  such  as  were  rendered  necessary  by  the 
noxious  smells.  It  is  not  alleged  that  they  were  ever  requested  to  make  any 
8peci&e  alteration,  nor  does  the  writ  refer  to  any  thing  which  furnishes  informa- 
tion as  to  what  particular  thing  is  necessary. 

Abbott,  C.  J.  I  am  of  opinion  that  this  return  must  be  quashed,  and  a 
peremptory  mandmnui  awarded.  I  will  first  dispose  of  the  objections  made 
to  the  writ,  because  if  that  is  bad,  the  return  becomes  immaterial.  The  writ 
b^ins  by  reciting  the  act  of  parliament,  under  the  authority  of  which  the  float- 
ing harbor  was  made;  and  then  states  that  his  majesty  has  been  given  to 
understand  that  the  floating  harbor  has  been  made,  and  that  in  consequence  of 
the  floating  of  the  said  harbor  divers  noxious  and  unwholesome  smells  have 
been  and  still  are  emitted  from  the  sewage  discharged  into  the  said  floating 
harbor,  and  that  the  air  there  hath  thereby  become  corrupted,  and  that  divers 
alterations  and  amendments  in  the  sewers  of  the  city  of  Bristol  have  become 
necessary  in  consequence  of  the  floating  of  the  harbor;  that  the  dock  company 
have  been  requested  to  make  such  alterations  and  amendments  as  have  so 
become  necessary,  but  have  neglected  to  do  so;  and  then  the  writ  commands 
them  to  make  such  alterations  and  amendments.  Two  objections  have  been 
*lfl07   ™^^®  ^  ^^  writ;  first,  that  although  it  recites  that  noxious  *smells  have 

i  arisen  from  the  sewage,  and  that  alterations  are  necessary,  it  does  not 
state  that  they  are  necessai^^  in  consequence  of  the  sewage  being  discharged 
into  the  floating  harbor.  There  is  not,  it  is  true,  any  direct  allegation  of  that, 
but  it  is  stated  in  language  which  no  person  can  misunderstand.  The  second 
objection  was,  that  when  the  application  was  made  to  tt\e  company,  no  parti- 
eolar  alterations  or  amendments  were  specified,  and  that  the  writ  is  equally 
general  in  its  terms.  1  am  of  opinion  that  such  specification  was  not  either 
necessary  or  proper.  The  act  of  parliament  gives  the  company  power,  and 
requires  them  to  do  what  is  necessary,  bnt  leaves  the  mode  of  doing  it  to  their 
discretion,  and  other  persons  have  no  right  to  deprive  them  of  the  exercise  of 
that  discretion.  The  objections  to  the  writ  are,  therefore,  insufficient,  and  we 
now  come  to  the  return.  It  is  certainly  very  informal,  but  in  a  question  of  so 
ranch  importance,  I  had  rather  dispose  of  it  upon  substantial  than  upon  formal 
grounds.  The  only  substantial  question  depends  upon  the  true  construction  of 
the  37th  section  of  the  act  of  parliament,  for  the  latter  part  of  the  return,  relating 
to  the  cesser  of  the  powers  given  to  the  company,  certainly  is  not  warranted 
by  the  act  The  43d  section  applies  only  to  the  purchase  of  lands,  and  the 
return  does  not  say  that  the  thing  required  cannot  be  done  without  a  purchase. 
Then  what  is  the  meaning  of  section  37  ?  By  this  enactment,  (passing  by  all 
that  which  relates  to  the  sewage  to  be  carried  into  the  river  Avon,)  it  is  made 
lawful  to  the  company,  and  they  are  authorized  and  required  to  alter  and  recon* 
struct  all  or  any  of  the  sewers  of  the  city  at  the  mouths  thereof,  so  and  in  such 
manner  that  the  sewers  may  be  dischai^ed  considerably  under  the  surface  of 
*lon   ^®  water  in  the  floating  harbor;  and  *al8o  to  make  such  other  altera* 

•1  tionB  and  amendmerUa  in  the  sewers  as  may  or  shall  he  necessary  in 
consequence  of  the  floating  of  the  said  harbor.  It  has  been  contended,  that 
inasmuch  as  the  company  did  alter  the  sewers  so  as  to  discharge  them  under 
the  surface  of  the  water  in  the  floating  harbor,  they  have  done  all  that  can  bo 
required  of  them.  But  that  would  render  the  latter  part  of  the  clause  wholly 
inoperative,  and  it  will  also  follow  that  the  legislature  must  be  supposed  to  have 
giTen  the  company  power  to  stop  the  course  t>f  the  rivers  Avon  and  Frome, 
and  to  keep  out  the  tide ;  and  to  have  provided  that  if  the  air  should  be  there* 
YoL.  ZUI.-^13  I 
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by  rendered  so  corrupt  as  to  prove  unhealthy  to  all  the  neighborhood,  still  the 
nuisance  must  be  allowed  to  exist.  To  suppose  that  the  legislature  intended 
to  give  such  a  power,  is  to  suppose  that  they  intended  something  so  outrage- 
ous and  absurd,  that  we  cannot  for  a  moment  ima^e  it  to  have  been  within 
their  contemplation.  It  has  been  urged  also,  that  Uie  sewers  are  at  all  events 
to  be  discharged  into  the  floating  harbor.  But  the  direction,  that  if  they  are 
taken  into  the  floating  harbor,  the  mouths  shall  be  carried  considerably  under 
the  surface  of  the  water,  is  quite  consistent  with  a  power  to  carry  them  else- 
where if  necessary.  For  these  reasons  I  am  of  opinion  that  the  writ  is  good^ 
and  that  the  return  being  insufiicient  must  be  quashed,  and  a  peremptory  nuai^ 
damu8  awarded. 

Bayley,  J.  For  the  reasons  which  have  been  given,  I  concur  in  thinking 
the  writ  in  this  case  good.  Then  as  to  the  return,  the  only  argument  of  any 
weight  urged  in  favor  of  it  was  that  the  dock  company  were  compelled  to  alter 
the  sewers,  so'  that  they  should  be  discharged  into  the  floating  harbor.  But 
where  several  *words  importing  power,  authority,  and  obligation  are  r^igo 
found  at  ihe  commencement  of  a  clause  containing  several  branches,  it  *> 
is  not  necessary  that  each  of  those  words  should  be  applied  to  each  of  the  di^ 
fercnt  branches  of  the  clause;  it  may  be  construed  reddendo  singula  nnguKi; 
the  words  giving  power  and  authority  may  be  applicable  to  some  branches, 
those  of  obligation  to  others.  Thus  in  the  clause  under  consideration  it  is 
enacted,  "  that  it  shall  and  may  be  lawful  for  the  said  directors,  and  they  are 
hereby  authorized  and  required  to  form  a  new  common  sewer  in  a  certain 
direction;*'  to  that  certainly  the  words  of  obligation  apply,  they  are  required 
to  do  it.  The  enactment  proceeds :  **  And  also  to  alter  or  reconstruct  ail  or 
any  the  sewers  of  the  city  at  the  mouths,  so  and  in  such  manner  that  the 
sewers  may  be  discharged  under  the  surface  of  tlie  floating  harbor."  It  would 
be  a  curious  obligalion  to  alter  all  or  any  of  the  sewers.  That  manifestly  is 
lefl  to  their  discretion ;  they  have  uuthontu  to  do  it,  provided  they  so  alter  the 
construction  of  them  that  they  may  be  discharged  under  the  surface  of  the 
water.  Then  foUowd  the  most  important  part  of  the  section :  '*  And  also  to 
make  such  other  alterations  and  amendments  in  the  sewers  of  the  said  city  as 
may  or  shall  be  necessary  in  consequence  of  the  floating  of  the  said  harbor." 
Now  it  cannot  be  supposed  that  the  legislature  meant  to  leave  it  in  the  discre- 
tion of  the  dock  company  to  do  or  leave  undone  such  things  as  were  necessary, 
or  that  they  imposed  the  obligation  without  giving  power  to  perform  it.  To 
this  part  of  the  clause  therefore  both  the  words  of  authority  and  those  of  obli- 
gation are  applicable.  But  the  alterations  are  to  be  made  at  the  expense  of  the 
company ;  they  must  by  their  own  funds  obtain  the  means  of  doing  that  which 
is  required  of  them. 

*HoLROYD,  J.  The  return  resolves  itself  entirely  into  the  construe-  r«i«An 
tion  of  the  37th  section.  I  had  some  doubts  during  the  argument,  but  ^ 
they  have  been  removed  by  the  judgments  that  have  been  delivered.  My 
doubt  was,  whether  the  company  were  not  bound  to  discharge  the  whole  of  the 
sewage  into  the  floating  harbor.  But  I  think  that  the  power  and  authority 
given  vest  a  discretion  in  the  company,  as  to  which  sewers  shall  be  dischai^ged 
into  the  harbor,  and  that  the  words  of  obligation  as  to  discharging  them  under 
the  surface  of  the  water,  are  satisfied  by  applying  them  to  those  sewers. 

Beturn  quashed,  and  peremptory  mandamus  awarded. 
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THOMPSON  et  al.  v.  ATKINSON. 


The  defendaot  was  srresled  for  1792.  At  the  trial  a  verdict  wae  foand  for  the  plaiDtiff, 
•abject  to  the  award  of  an  arbitrator,  to  whom  the  cause,  and  all  mattere  in  difference 
between  the  parties  were  referred,  and  the  costs  of  the  cease  were  to  sbide  the  event  of 
the  award.  The  arbitrator  by  his  award  found,  that  at  the  commencement  of  the  suit, 
there  was  dae  from  the  defendant  to  the  plaintiff,  the  sum  of  45{.  10«.,  and  that  the  plain- 
tiff iiad  no  reasonable  or  probable  cause  for  arresting  the  defendant  for  179/. ;  ana  that 
the  defendant,  by  reason  thereof,  was  entitled  to  compensation  or  damages  to  the 
amoont  of  202.  The  arbitrator  then  ordered  the  verdict  to  be  finally  entered  for  the 
plaintiff,  for  25Z.  18s.,  the  balance  doe  to  him,  after  deducting  therefrom  the  damages 
awarded  to  the  defendant.  The  Court  refused  to  allow  the  defendant  costs  under  the 
statate  43  G.  3,  c.  46,  inasmach  as  by  the  terms  of  the  reference,  the  costs  were  to 
abide  the  event  of  the  award,  and  that  was  in  favor  of  the  plaintiff. 

Thb  defendant  had  been  arrested  in  this  cause  for  179/.  On  the  7th  of 
December*  the  cause  came  on  for  trial,  and  it  was  ordered  that  the  jury  should 
find  a  yerdict  for  the  plaintiff  for  500/.  damages,  subject  to  the  award  of  an 
arbitrator,  to  whom  the  cause,  and  all  matters  in  difference  between  the  parties 
were  referred,  and  the  costs  of  the  cause  were  to  abide  the  tvrnt  of  the  awards 
and  the  costs  of  the  reference  were  to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  made  his  award  in  the  following  terms:  **I  find  that,  at  the 
*1041  ^^^  *^^  ^^^  commencement  of  the  said  action,  there  was  and  still  is  due 
J  and  owing  from  the  defendant  to  the  plaintiffs,  upon  a  balance  of  ac- 
counts between  them,  the  sum  of  45/.  18«.  And  whereas  it  has,  upon  the  said 
reference,  been  proved  on  the  part  of  the  defendant,  that  he,  the  defendant,  was 
arrested  in  this  action,  at  the  suit  of  the  plaintiffs,  on  the  20th  of  July,'  for  the 
sum  of  179/. ;  and  that  he  continued  in  custody  under  such  arrest,  for  the  space 
of  five  weeks ;  and,  whereas,  I  find  that  the  plaintiffs  had  no  reasonable  or  pro- 
bable cause  for  arresting  the  defendant  for  so  large  a  sum  as  179/.,  I  do  award* 
order,  adjudge,  and  declare,  that  the  defendant,  by  reason  thereof^  is  entitled  to 
compensation  or  damages  to  the  value  and  amount  of  20/.  And  whereas,  no 
other  matters  were,  upon  the  reference,  alleged  by  either  of  the  said  parties,  to 
be  in  difference  between  them,  I  do  order  that  die  verdict  in  the  said  cause, 
shall  be  vacated,  annulled,  and  set  aside,  and  instead  thereof,  that  a  verdict  shall 
be  entered  for  the  plaintiffs,  for  the  sum  of  25/.  18«.,  the  same  being  the  amount 
of  the  balance  which  I  find  due  to  the  plaintiffs,  after  deducting  therefrom  the 
amount  of  the  damages  I  have  awarded  as  aforesaid  to  the  said  defendant."  A 
rule  nisi  having  been  obtained  for  allowing  the  defendant  his  costs  pursuant  to 
the  statute  43  G.  3,  c.  46, 

Denman  now  showed  cause.  •  By  the  submission,  the  costs  of  the  cause 
are  to  abide  the  event  of  the  award.  The  legal  effect  of  the  plaintiffs  baring 
recovered  a  verdict,  is,  that  they  are  entitled  to  the  costs  of  the  cause.  By  the 
very  terms  of  the  submission,  therefore,  the  plaintiffs  are  entitled  to  those  costs. 
The  arbitrator  has  found  that  the  plaintiffs  had  no  reasonable  or  probable 
^1951  *^^°^®  ^^'  arresting  the  defendant  for  179/.,  and  he  has  awarded  the 
^  defendant  a  compensation  in  damages  for  the  injury  which  he  has  thereby 
sustained.  It  is  discretionary  in  the  Court  to  allow  the  costs,  and  they  ought 
not  to  allow  them  in  a  case  where  the  party  has  already  been  compensated  for 
the  injury  sustained  by  him  in  consequence  of  the  unlawful  arrest. 

Gurmy  and  Comyn^  contra.  It  is  clear  that  this  is  a  case  in  which  the 
Court  would  have  allowed  the  defendant  his  costs,  if  the  cause  had  not  been 
referred ;  and  after  such  costs  had  been  allowed,  he  might  have  maintained  an 
action  for  the  unlawful  arrest  The  arbitrator  has  not  awarded  any  thing  to 
the  defendant  for  costs,  and  he  ought  not  to  be  deprived  of  those  costs  because 
the  arbitrator  has  awarded  damages  for  the  unlawful  arrest.  The  statote 
43  6.  3,  c.  46,  s.  8,  enacts,  «<that  the  defendant  shall  be  entided  to  costs  if  it 
appear  to  the  Court  that  the  plaintiff  had  not  any  reasonable  or  probable  causes 
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for  causing  the  defendant  to  be  held  to  bail  for  the  sum  for  which  he  was 
arrested."  Here  that  does  appear,  and  therefore,  the  Court  ought  to  order  the 
costs  to  be  allowed  to  him. 

Abbott,  C.  J.  Jjooking  at  the  terms  of  the  submission^  and  of  the  award,  I 
think  that  this  rule  ought  not  to  be  made  absolute.  By  the  submission,  the 
plaintiffi  stipulated  that  the  costs  of  the  cause  should  abide  the  event  of  the 
award;  and  subject  to  that  condition,  they  also  agreed,  not  only  that  the  cause, 
but  that  all  other  matters  in  difference  between  them  and  the  defendant,  should 
be  referred  to  the  arbitrator.  One  matter  in  difference  between  the  parties,  at 
the  time  of  the  submission,  *was,  whether  the  defendant  was  or  was  not  r^^^ 
entitled  to  a  compensation  for  ihe  injury  he  had  sustained,  in  conse-  ^ 
quence  of  having  been  held  to  bail  for  179/.,  when  a  much  leas  sum  was  dne 
from  him  to  the  plaintiffs,  l^at  matter  has  been  considered  by  the  arbitrator; 
and  he  has  awarded  to  the  defendant  20/.,  as  a  compensation  for  the  injury 
which  he  sustained  by  the  unlawful  arrest.  I  think  that,  as  the  plaintiffs  must 
be  taken  to  have  consented  to  refer  that  matter  to  the  arbitrator,  on  the  condi- 
tion that  the  costs  of  the  cause  should  abide  the  event  of  the  award,  and  as,  in 
consequence  of  such  consent,  there  has  been  awarded  to  the  defendant  a  com- 
pensation for  the  injury  he  sustained  by  the  unlawful  arrest,  we  ought  not,  in 
the  exercise  of  the  discretion  vested  in  us,  to  make  an  order  that  the  defendant 
be  allowed  his  costs.     This  rule  must  therefore  be  discharged. 

Rule  discharged. 


BRAZIER  V.  JONES. 

In  an  action  against  the  marthal  for  an  eicape,  the  bill  was  entitled  generally  of  Mieheel- 
mae  term,  and  the  escape  was  alleged  to  have  taken  place  on  the  15th  of  November. 
There  was  a  special  demurrer,  for  that  the  cause  of  action  appeared  to  have  accroad 
after  the  first  day  of  the  term  to  which  the  bill  had  relation.  The  Court  allowed  the 
plaintiff  to  amend  on  payment  of  costs,  althongh  it  appeared  by  aflidsvit  that  the  pri- 
soner had  returned  into  the  custody  of  the  marshal  before  any  application  for  liberty  te 
amend  was  made. 

>  This  was  an  action  against  the  marshal  for  an  escape.  The  bill  was  enti- 
tled generally  of  Michaelmas  term,  1826.  The  escape  was  alleged  to  have 
taken  place  on  the  15th  of  November,  1826,  and  the  bill  was  filed  on  that  day. 
The  defendant  demurred  specially,  and  assigned  as  a  cause  of  demurrer,  that 
Ike  bill  being  entided  generally  of  the  term,  had  relation  to  the  first  day 
*of  the  term ;  whereas  the  escape  was  alleged  to  have  taken  place,  and  r»|g7 
the  cause  of  action  to  have  accrued,  on  the  15th  day  of  November,  a  '- 
day  subsequent  to  the  first  day  of  the  term.  The  plaintiff,  on  the  23d  of 
November,  took  out  a  summons,  returnable  before  the  Lord  Chief  Justice,  for 
leave  to  amend  the  bill;  and  he,  thinking  the  matter  more  fit  to  be  decided  by 
the  whole  Court  than  by  a  single  judge,  did  not  make  any  order.  The  demttr- 
rer  was  filed  on  the  22d  of  November.  The  defendant  took  out  a  summons  on 
the  21st  of  November,  for  time  to  plead  or  demur.  A  rule  nisi  having  been 
obtained  for  amending  the  declaration,  on  payment  of  costs,  it  appeared,  by  the 
affidavits  in  answer  to  the  rule,  that  the  prisoner  had,  on  the  21st  of  Novem* 
her,  returned  into  the  custody  of  the  marshal. 

1  CampbeU  now  showed  cause.  The  bill  already  filed  against  the  marshal 
if  insufficient,  for  the  cause  assigned  in  the  demurrer;  and  upon  that  demurrer 
the  defeiidant  is  entitled  to  judgment,  and  the  plaintifiT  will  then  be  driven  to  file 
anew  billf  to  which  the  defendant  may  plead  a  recaption  before  the  exnibi^ 
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of  the  bfll.  The  effect  of  allow/ng  the  amendment  will  be  to  preclude  the 
defendant  from  pleadinff  the ^  reception,  and  will  be  equivalent  to  allowing  the 
plaintiff  to  file  a  new  bifi  nunc  pro^  ftpic« 

Scarlett^  and  Comyn^  contra.  Tjfe  ^neral  rule  ii«  that  either  party  may 
amend,  on  payment  of  costs,  while  -^''proceedings  are  on  paper  and  not 
entered  of  record ;  and  an  amendment'  of*  a'^jeclaration  has  been  allowed  in 
•lOAi   3^^^°*  ai^inst  privileged  persons,  anci  Afier  error  brought;  *  Deacon  v. 

'"^J  Vivian,  Barnes,  7;  IHckinton  v.  Pidlaii^,!  T.  R.  474;  or  after  the 
outlawry  of  some  of  the  defendants.  Coutanchiy^  Ic  JRuez,  1  East,  133.  It 
has  been  allowed  in  an  action  against  an  attorney  ;  'Greenwood  v.  Richardeon, 
Barnes,  16;  and  in  an  action  against  bail,  ffodgeof^'v,  JjiicheU,  Barnes,  26. 
In  Smith  v.  Key,  1  Str.  638,  the  plaintiff  was  compeIled**Jiy.  the  Court,  at  the 
instance  of  the  ciefendant,  to  entide  his  declaration  specialiy^'to^acoord  with  the 
fact  and  actual  time  of  filing ;  and  the  same  thing  was  done^ln'f^^et  v.  Tkt 
Earl  ijf  HaJifax,  2  Wils,  256.  Even  in  an  acdon  against  tbe"5dirden  of  the 
Fleet,  the  plaintiff,  at  the  suggestion  of  Gibbs,  C.  J.,  was  allowed»'tol9nvBnd  his 
declaration.  Bame  v.  Eylt9,  2  B.  Moore,  666.  Then,  as  to  the  inalrsb>l«being 
precluded  from  pleading  a  recaption,  the  facts  of  the  case  will  not  wamnt  him 
in  so  doing,  for  he  must  show  a  recaption  before  the  exhibiting  of  the  bill. 
Now  the  biU  was  exhibited  on  the  15th  day  of  November,  and  it  does  Aol 
appear  by  the  affidavits  that  the  prisoner  returned  to  the  custody  of  the  mar* 
shal  before  the  21st.  It  is  said,  that  the  plaintiff  ought  not  to  be  allowed  to 
amend,  because,  the  declaration  being  bad,  he  is  driven  to  file  another,  to  which 
the  recaption,  before  the  exhibiting  of  such  other  bill,  will  be  an  answer.  But 
that  is  a  sufficient  reason  for  allowing  the  amendment.  An  amendment  has 
been  allowed  in  the  term  next  after  the  term  in  which  the  dedaration  was  deli* 
vered,  because,  otherwise,  the  acdon  would  have  been  lost  by  the  statute  of 
limitations.  Duchtes  of  Marlborough  v.  Ifidmore,  cited  in  1  Wils.  149. 
•19Q1  *^^*  ^^  amendment  of  the  declaration  has  been  allowed  in  a  penal 
-I  action,  after  the  time  limited  for  briniging  a  new  action  had  expired. 
CrosB  ▼.  Kaue,  6  T.  R.  543 ;  Maddock  q.  t.  v.  Hammetl,  7  T.  R.  65 ;  Fetre 
V.  Craft,  4  East,  433. 

Abbott,  C.  J.  When  the  matter  was  before  me  on  the  summons  I  thought 
thai  this  was  a  fit  case  for  a  tiet  proeetius;  but  I  now  agree  with  my  learned 
brothers,  in  thinkii^  the  rule  should  be  made  absolute.  There  can  be  no 
doubt  that  the  bill  has  been  entitled  generally  of  the  term  by  mistake.  Now, 
the  rule  undoubtedly  is,  that  either  party  is  at  liberty  to  amend  his  pleadings 
before  judgment  If  we  were  to  refuse  to  allow  the  amendment  in  this  case, 
by  reason  of  any  special  circumstances  not  connected  with  the  record,  but 
btottght  before  us  by  affidavit,  it  would  be  difficult  to  avoid  refusing  liberty  to 
amend  in  other  cases,  by  reason  of  special  circumstances  disclosed  to  us  by 
affidavit;  and  the  consequence  would  be,  that  the  Court  might  be  called  upon 
to  inquire  by  affidavit  into  the  circumstances  of  each  particular  case,  in  order 
to  determine  whether  an  amendment  should  be  allowed  or  refused.  I  think 
that  would  produce  great  mischief;  and  upon  the  whole  I  am  of  opinion,  that 
justice  will  be  better  administered  by  allowing  amendments  of  pleaulings  to  be 
made  on  reasonable  terms,  without  reference  to  circumstances  not  connected 
with  the  record.  Upon  that  ground  I  think  that  we  ought  to  accede  to  the 
application  in  this  case,  and  that  the  rule  should  be  made  absolute. 

Rule  absolute. 
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•HINDLEY  V.  The  MarqthVpf  WESTMEATH. 

VThere  a  dted  was  made  between  ba8band«i;^n(,  end  a  trnatee,  providing  a  separate  main- 
tenance for  the  wife,  and  purporting  tp^biS^/fiode  in  contemplation  of  an  immediate  aepa* 
ration,  but,  in  fact,  no  separation  dleX  ^^ok  place,  nor  was  intended  to  take  place  at 
that  time:  Held,  that  the  deed  wacrvoid* 

Where,  in  pursuance  of  articles  «o^, separation  securing  a  maintenance  to  the  wife,  bIm 
quits  her  husbsnd's  house  sg'au^V  ilia  wishes,  and  continuea  to  live  apart  from  him, 
although  he  is  willing,  and  Wifnejp*to  receive  her  back,  and  provide  for  her  in  his  own 
house:  SembU,  that  be  is  bpjtjHable  to  be  sued  by  tradesmen  for  debts  contracted  hj 
her,  even  for  necessartss. 

Amdmpsit  for  gl»^ilbld  and  delivered.  Plea,  the  general  issue.  Thec^use 
was  called  on.'fcft*iml  before  Abbott,  C.  J.,  at  the  London  sittings  after 
Michaelmas^  termV*1823,  when  by  consent  a  verdict  was  taken  for  the  plaintiff, 
subject  to.tli^'^ward  of  a  barrister,  which  he  afterwards  made  as  follows:  **  In 
pursuaDO^jnT'a  certain  order  of  reference  made,  db^.,  I  do  award,  order*  and 
deternulhe  that  the  verdict  found  for  the  plaintiff  by  the  jury  be  vacated,  and 
that  in  lieu  thereof  a  verdict  be  entered  for  the  defendant,  iic,  I  do  abo  cer- 
tify by  this  my  award  that  I  do  find  and  determine  that  the  plaintiff  is  entitled 
to  recover  against  the  defendant  the  sum  of  62/.  10«.  in  respect  of  a  debt  incur- 
red by  the  defendant's  wife,  in  case  the  defendant's  wife,  Lady  Westiiieath, 
was  living  apart  from  the  defendant  under  a  deed  of  separation,  valid  at  the 
time  that  debt  was  incurred.  As  to  this  point  1  do  find  the  following  facts 
upon  which  my  award  is  founded.  On  the  17th  day  of  December,  in  the  year 
of  our  Lord  1817,  a  certain  indenture  in  three  parts  was  executed  by  the  said 
defendant,  then  the  Earl  of  Westmeath,  of  the  first  part ;  the  Countess  of  West- 
meath (his  wife)  of  the  second  part;  and  William  Sheldon,  Esq.,  of  the  third 
part.  (This  deed  was  then  set  out,  by  which  it  appeared  that  the  parties  did 
not  then  contemplate  an  immediate  separation,  but  provision  was  thereby  made 
for  a  future  separation.) 

***After  this  deed  was  executed,  the  said  Earl  and  Countess  of  West-  r»QQi 
meath  were  fully  reconciled  to  each  other,  and  continued  to  live  and  ^ 
cohabit  together  as  man  and  wife.  In  August,  1818,  articles  of  separation, 
dated  May  30th,  1818,  were  executed  by  all  the  parties  thereto.  These  arti- 
cles were  between  the  Elarl  and  Countess  of  Westmeath  of  the  one  part,  and 
Lord  Viscount  Cranbome  and  Henry  Widman  Wood,  Esq.,  of  the  other  part. 
And  after  reciting  that  the  Earl  of  Westmeath  had,  at  the  particular  instance, 
and  at  the  sole  desire  of  the  said  Countess  of  Westmeath,  his  wife,  agreed  to 
live  separate  and  apart  from  her,  and  to  allow  to  her  and  her  assigns,  during  the 
joint  Uves  of  the  said  eaii  and  the  said  countess,  such  separate  maintenance 
and  yearly  provision  for  her  and  her  child  or  children  as  was  thereinafter  men- 
tioned L  It  was  witnessed,  that  in  consideration  of  and  in  pursuance  of  such 
agreement,  he  the  said  Earl  of  Westmeath  granted  unto  Lord  Viscount  Cran* 
borne  and  Henry  Widman  Wood,  their  executors,  dec,  certain  premises  therein 
named,  for  the  term  of  ninety-nine  years,  if  the  said  earl  and  countess  should 
jointly  so  long  live,  upon  trust,  first,  to  secure  an  annual  sum  of  1300/.  for  the 
first  six  years,  for  the  sole  use  of  the  Countess  of  Westmeath,  and  payable  to 
her,  or  such  person  as  she  might  appoint,  on  certain  specified  days,  with  the 
usual  powers  to  the  trustees  for  that  purpose,  and  then,  in  tmst,  to  pay  the 
surplus  rents  to  Lord  Westmeath.  And  it  was  thereby  declared  and  agreed, 
that  an  additional  yearly  sum  of  300/.  was  to  be  raised,  for  the  maintenance 
and  education  of  Lady  Rosa  Nugent,  the  then  only  child  of  the  said  Eari  and 
Countess  of  Westmeath,  an  infant  of  the  age  of  five  years,  or  thereabouts :  and 
of  the  child  whereof  the  said  countess  was  *then  enceinte.  But  if  either  fmao 
the  said  Lady  Rosa  Nugent,  or  the  said  child,  of  which  the  said  countess  ^ 
was  then  enceinte,  should  die  before  the  expiration  of  six  years  from  the  date 
of  that  indenture,  the  yearly  sum  of  250/.  only  should  be  raised  and  paid,  for 
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tlie  maintenance  and  education  of  such  surviving  child,  in  lieu  of  the  sum  of 
300/. ;  and  if  both  the  said  children  should  die  before  the  expiration  of  the  six 
years,  then  from  and  immediately  afler  the  death  of  such  children,  the  said  sum 
of  300l.«  or  250/.,  as  the  case  might  be,  should  cease,  or  not  be  raised  or  paid. 
The  deed  also  contained  a  proviso,  that  on  the  death  of  either  the  Earl  or 
Countess  of  Westmeath,  or  other  cessation  of  the  said  annuities,  the  term 
thereby  mnled  should  cease,  in  case  all  arrears  had  been  then  fully  paid. 
The  deed  then  contained  covenants  by  the  Earl  of  Westmeath  with  the  trustees, 
for  payment  of  the  above  annuities  of  1300/.  and  800/.,  and  that  he  should  not, 
after  the  execution  of  the  deed,  intermeddle  or  concern  himself  with  any  of  the 
moneys  which  should  be  paid  or  come  to  the  hands  of  the  Countess  of  West- 
meath, by  reason  of  that  indenture,  or  the  trusts  thereinbefore  expressed,  but 
that  he  would  permit  the  trustees,  in  trust,  for  the  Countess  of  Westmeath,  and 
mlso  the  Countess  of  Westmeatli,  to  have  and  receive  the  said  annual  sums  or 
yeariy  rents,  and  every  part  thereof;  and  also,  that  it  should  be  lawful  for  the 
Countess  of  Westmeath,  notwithstanding  her  coverture,  and  as  if  she  were  sole 
ftnd  unmarried,  by  any  deed  or  writing,  or  by  her  last  will  at  her  pleasure,  to 
dispose  of  the  arrearages  of  the  said  several  sums  or  yearly  rents ;  and  also  all 
her  savings,  and  the  proceeds  of  the  said  sums,  and  all  and  singular  sum  and 
snms  of  money,  goods,  chattels,  and  effects,  and  personal  estate  whatsoever, 
«20ai   ^^^^^'^  ^^^  should  at  any  time  have,  or  which  should  in  any  wise  devolve 
'  or  come  to  her  during  her  life,  to  such  persons  as  she  should  think  fit ;  and 
that  he  the  Earl  of  Westmeath,  should  suflTer  such  will  to  he  proved  and  acted 
OS  wichout  obstruction, in  the  proper  ecclesiastical  court;  and  that  upon  receipt 
or  disposal  of  all  or  any  sum  and  sums  of  money,  she  the  Countess  of  West- 
meath shoold  and  might,  notwithstanding  her  coverture,  and  as  if  she  were 
sole  and  unmarried,  make  and  sign  valid  acquittances ;    and  moreover,  that 
the  Oonntess  of  Westmeath  should  and  might,  notwithstanding  her  coverture, 
live  separate  and  apart  from  the  Earl  of  Westmeath,  her  husband,  as  if  they 
were  sole  and  unmarried;  and  that  she  the  Countess  of  Westmeath  should 
from  thenceforth  be  freed  and  discharged  from  the  power,  command,  restraint, 
control,  authority,  and  government  of  the  Earl  of  Westmeath,  and  should  and 
might  live  and  reside  in  such  place  and  places,  and  in  such  manner  as  to  her 
should  from  time  to  time  seem  meet ;  and  that  he  the  Earl  of  Westmeath, 
should  not  molest  or  disturb  the  Countess  of  Westmeath  in  her  manner  of 
living,  nor  should  at  any  time  or  times  thereafter  require,  or  by  any  means 
whatsoever,  either  by  ecclesiastical  censures,  or  by  taking  out  any  process,  or 
by  commencing  or  instituting  any  suit  whatsoever,  to  compel  her,  the  Countess 
of  Westmeath,  to  cohabit  or  live  with  him  the  Earl  of  Westmeath,  nor  should 
or  woald  for  that  purpose  otherwise  use  any  force,  violence,  or  restraint  to  the 
peraon  of  her  the  Countess  of  Westmeath,  or  sue  or  molest,  or  cause  to  be 
sued  or  molested,  any  person  or  persons  whatsoever,  for  receiving,  harboring, 
lodging,  protecting,  or  entertaining  her  the  Countess  of  Westmeath.     But  that 
moQA-i  ^^®  ^^  Countess  of  *Westmeath,  should  and  might  in  all  things  live  as 
^   if  she  were  sole  and  unmarried,  without  the  restraint  or  coercion  of  the 
Eari  of  Westmeath,  or  any  other  person  or  persons  by  his  means,  privity,  or 
procurement.     The  deed  contained  a  covenant  for  further  assurance,  and  other 
usual  covenants  for  the  protection  of  the  trustees. 

**  For  a  short  time  before,  and  at  the  time  when  these  last  articles  were  exe- 
cuted. Lord  and  Lady  Westmeath  had  been  and  were  living  together  in  the 
same  house,  apparently  on  friendly  terms,  and  apparently  also  as  man  and 
wife.  They  continued  so  to  live  together  alter  these  last  articles  of  agreement 
were  executed.  During  this  period,  namely,  in  November,  1818,  Lady  West- 
meath was  delivered  of  a  son  and  heir,  and  on  that  occasion  Lord  Westmeath, 
who  was  then  residing  in  the  same  house  with  her,  and  attending  her  with 
great  aflectton,  communicated  the  intelligence  to  his  and  her  friends  and  rela- 
tiooip  and  received  their  congratulations  on  the  event.     Subsequently  to  this 
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period,  at  Christinas,  1818,  Lord  and  I^ady  Westmeath  -visited  Lady  W^ 
ineath*s  father  and  mother,  the  Marquis  and  Marchioness  of  Salisbury^  at 
Hatfield.  During  ^at  visit  they  ioindy  occupied  their  vsual  suite  of  apart* 
ments  there,  and  appeared  to  Lady  Salisbury  and  the  rest  of  the  family  sw 
living  together  on  friendly  terms,  and  in  the  usual  manner  as  man  and  iw^ile. 
They  continued  to  live  together  in  this  way,  and  their  motoal  friends  and  ae* 
quaintances  were  not  aware  that  they  were  not  living  together  as  maa  and 
wife.  In  fact,  however,  for  a  short  time  before  and  &om  the  period  of  the 
execution  of  the  last  articles  of  agreement,  I«ord  and  Lady  Westmeath  had 
occupied  diflferent  becls,  and  did  not  cohabit  together,  and  this  was  known  to 
the  immediate  personal  ^attendant of  Lady  Westmeath;  and  on  the  part  r«205 
of  Lady  Westmeath,  tl  ere  was  in  fact  no  real  return  of  affection  and  ■- 
kindness  towards  Lord  Westmeath,  a(ler  the  execution  of  the  last  deed  of  sepa* 
ration.  This  continued  till  May,  1819,  when  it  became  apparent  to  their 
friends  and  relations,  that  they  were  not  living  on  good  terms  with  each  other. 
In  June,  1819,  Lady  Westmeath,  against  the  will  and  entreaties  of  I^ord  West* 
meath,  finally  quitted  his  house,  and  ceased  to  reside  with  him.  They  have 
lived  altogether  separate  ever  since  that  period,  but  always  against  the  wiiih, 
and  contrary  to  the  entreaties  of  Lord  Westmeath,  who  during  the  whole  period 
was  ready  and  willing  to  have  received  and  provided  for  Lady  Westmeath  ia 
his  own  house.  Notwithstanding  this.  Lady  Westmeath  afterwards,  in  Novem- 
ber, 1819,  whilst  so  living  apart  from  her  husband,  the  defendant,  against  hia 
will,  and  contrary  to  his  entreaties  that  she  would  return  to  his  house  and 
reside  with  him,  contracted  a  debt  with  the  plaintiff  for  goods  to  the  amomit 
of  52/.  ids.  This  was  the  debt  in  question  in  the  present  ease.  1  was  of 
opinion  under  the  above  circumstances,  that  the  deed  of  separation  execnled  in 
August,  1818,  was  not  intended  to  be  accompanied  by  an  immediate  actoal 
separation  of  the  parties  at  the  time  it  was  executed.  And  that,  not  beia^ 
accompanied  nor  intended  to  be  accompanied  by  such  actual  separation,  it  m^a 
not  valid  from  tlie  beginning.  And  I  also  thought,  that  if  valid  at  first,  it  had 
been  avoided  by  what  amounted  to  a  subsequent  reconciliation  of  the  parties.** 

A  rule  ni»i  for  setting  aside  this  award  having  been  obtained,  the  Court 
directed  the  question  to  be  argued  as  a  special  ease,  and  it  was  accordin^y 
now  aivued  by 

*£rlef  for  the  plaintiff.  The  question  in  this  case  depends  upon  the  rMAn 
validity  or  invalidity  of  the  deed  executed  in  August,  1818.  Two  objee«  '- 
tions  will  be  made  to  tliat  instrument;  first,  that  it  was  intended  to  provide 
not  for  a  present  but  a  future  separation ;  and,  secondly,  that  the  subseqnent 
reconciliation  of  the  parties  put  an  end  to  the  covenants  in  the  deed.  In  support 
of  the  first  objection,  the  defendant  must  rely  on  the  case  of  Durani  v.  nhy^ 
7  Price,  577,  but  that  is  perfectly  distinguishable  from  the  present  case.  The 
declaration  there  was  in  covenant  on  a  deed  of  separation,  and  the  eovenant 
set  out  was  a  covenant  to  pay  a  certain  sum  for  the  use  of  the  wife  in  caae 
she  should  live  separate  and  apart  from  her  husband.  It  was  manifest  on  the 
face  of  the  deed,  that  the  parties  contemplated  present  cohabitation  and  futnre 
separation.  The  deed  in  question  applies  in  terms  to  a  present  separation,  and 
the  finding  of  the  arbitrator,  that  in  his  opinion  an  immediate  separation  waa 
not  contemplated  by  the  parties,  cannot  render  that  deed  void.  Secondly,  if 
the  deed  was  originally  good,  it  has  not  since  become  void  in  consequence  of 
any  reconciliation  between  the  parties.  Upon  that  point  the  arbitrator  haa 
found,  that  for  a  short  time  before  and  at  the  time  when  the  deed  was  executed^ 
Lord  and  Lady  Westmeath  had  been  and  were  living  in  the  same  house  appa^ 
reniiy  on  friendly  terms,  and  apparently  as  man  and  wife.  From  that  finding 
it  may  be  inferred,  that  the  arbitrator  considered  that  they  were  not  really 
living  on  friendly  terms,  and  he  aflerwards  expressly  finds  that  there  was  no 
rstum  of  affection  on  the  part  of  Lady  Westmeath.    Now,  the  mere  circura* 
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M>A^1  Bteace  l]i«t  ^hiwband  and  wife  have  livad  under  the  same  roo(  with^ 
-I  out  any  actual  reconciliation*  has  never  been  held  sufficient  to  vacate 
articles  of  separation.  Battman  v.  J?m«,  1  Dow.  835;  Iteicher  v.  Flttchtr^ 
2  Cox.  00 ;  3  Br.  C.  C.  610,  n.  The  claim  lo  have  this  deed  considered  void^ 
is  analagoos  to  insisting  upon  a  forfeiture,  in  which  case  strict  evidence  is 
necessary.  Here  there  is  no  such  evidence  of  reconciliation.  By  the  statute 
Westminster  %,  c.  849  &  woman  quitting  her  husband  and  living  in  adultery^ 
loses  her  claim  of  dower,  *^Nin  mr  ituu  wponie  ei  absque  eoerdone  eecienm 
iom  ree^neiHH  ti  tecum  eohabUare  permiiiai"  Whereupon  Lord  Coke 
Bakes  the  following  comment,  2  Inst.  436:  ««Note,  that  cohabitation  is  not 
sufficient  without  reconciliation  made  by  the  husband  epontet  so  as  cohabits* 
tion  only  in  the  same  house  with  the  husband  availeth  her  not.*'  In  tiie 
present  case  there  was  neither  cohabitation  nor  reconciliation.  The  offer  on 
the  part  of  the  husband  to  take  back  the  wife,  is  equally  unable  to  destroy  the 
effect  of  the  deed.  Outh  v.  Ouih^  8  Br.  C.  C.  614  ;  SeeHng  v.  Crawley^  0 
Vem.  386. 

Brodriekt  contra.     No  attempt  has  been  made  to  question  the  authority  of 
the  decision  in  Durmni  v.  TUley;  nor  has  it  been  disputed  that  if  it  had 
appeared  on  the  faee  of  the  deed  of  August,  1818,  that  an  immediate  separatioa 
was  not  contemplated  by  Lord  and  Lady  Westmeath,  that  deed  would  have 
been  void.    But  the  finding  of  the  arbitrator  supplies  that  omission,  and  is 
equivalent  to  the  verdict  of  a  jury.     Now,  had  an  issue  upon  that  fact  been 
raised  before  a  jury,  and  they  had  found  in  the  same  terms  as  the  arbitrator 
^087   ^^  ^^  parties  *at  the  time  when  the  deed  was  executed  lived  together 
J   and  did  not  intend  to  separate,  and  did  not  in  fact  separate,  that  would 
have  sufficed  to  show  that  the  deed  was  void;  in  the  same  manner  as  the 
verdict  of  a  jury  finding  that  a  deed  was  executed  in  pursuance  of  an  usurious 
agreement  renders  the  deed  void,  although  no  such  agreement  appears  upon  the 
faee  of  the  deed.     In  this  case  the  separation  was  to  take  place  at  the  mere 
will  and  caprice  of  the  wife ;  the  matter  was  not  to  be  decided  by  any  domestie 
tribunal,  as  in  l/^rd  Rodney  v.  Chambere,  2  East,  288,  and  in  Chambert  v. 
CmdfiM,  6  East,  244.    In  St.  John  v.  St.  John,  1 1  Ves.  634,  liord  Eldou 
says,  **  No  case  has  gone  to  this  extent,  that  the  husband  may  enter  into  a 
contract  not  to  separate  upon  the  ground  of  differences  existing  at  the  moment, 
but  determining  that  it  is  fit  at  that  moment  to  live  together,  to  leave  it  altogether 
to  the  diseretion  of  the  wife  to  say  whether  that  eohabitetion  and  performance 
of  duty  to  the  children  by  their  keeping  together  is  to  continue  a  month  or  six 
weeks,  or  that  either  shall  regulate  how  long  they  shall  continue  to  live  together 
upon  the  principle  that  party  shall  think  proper.'*     Then,  upon  the  second 
point,  it  is  unnecessary  to  dispute  any  of  the  cases  which  have  been  decided  as 
to  the  effect  of  reconciliation.     The  only  question  is,  what  amounts  to  such  a 
reeoneiliation  as  will  put  an  end  to  articles  of  separation.     Batetnan  v.  Roee 
has  been  relied  on  for  the  plaintiff,  but  the  circumstences  there  were  wholly 
different  from  those  which  have  been  found  by  the  arbitrator  in  this  case. 
Lofd  Eldon,  in  giving  his  opinion  in  that  case,  said,  <*In  regard  to  the  point  of 
^AMfi  reconciliation,  notwithstanding  what  might  be  found  *in  some  of  the 
-I   reports,  he  held  the  general  doctrine  to  be  clear,  that  a  reconciliation 
after  a  separation  entirely  did  away  with  the  effects  of  it.     This  rested  upon 
the  ground  of  public  policy,  as  it  must  not  be  permitted  to  parties  to  make 
agreemente  for  themselves,  to  be  held  good  whenever  they  chose  to  live  sepa- 
rate.    The  question  then  was,  whether  in  that  case  there  was  a  reconciliation* 
It  appeared  to  him  there  was  not,  unless  their  Lordships  were  prepared  to  say 
that  living  under  the  same  roof  amounted  to  a  reconciliation,  though  in  a  $tai0 
of  the  highest  animosity  $**  and  Lord  Redbsdalv  observed,  that  ••  the  appellaa 
was  living  at  Casde  Gore ;  the  respondent  went  there,  not  for  the  purpose  of 
reconciliation,  but  to  protect  her  property.'*     In  this  case  there  is  nothing  to 
show  that  the  parties  lived  under  the  same  roof  in  a  state  of  animosity ;  Uiey; 
Vol.  XIIL— 14 
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were  apparently  on  friendly  terms,  and  living^  as  man  and  wife ;  their  nearest 
relations  and  most  intimate  friends  supposed  such  to  be  the  fact,  and  no  one 
but  the  immediate  personal  attendant  of  Lady  Westmeath  was  aware  that  they 
occupied  separate  beds,  and  that  matrimonial  cohabitation  did  not  take  place 
between  them.  If  it  can  be  contended  that  a  reconciliation  is  not  complete  for 
the  purpose  of  avoiding^  a  deed  of  separation  unless  such  cohabitation  actually 
takes  place,  inquiry  must  be  made  as  to  that  fact,  even  supposing  the  parties  to 
occupy  the  same  bed ;  the  inconvenience  and  impropriety  of  such  inquiries  is 
•o  apparent  that  the  Court  will  never  sanction  them.  It  is  dear  that  when  the 
parties  were  living  tof^ether  in  the  manner  found  by  the  arbitrator»  the  husband 
would  have  been  liable  for  the  wife's  debts,  contracted  for  articles  suitable  to 
her  station ;  and  that  is  a  reasonable  test  whereby  the  Court  may  try  whether 
they  were  *living  together  as  husband  and  wife.  There  is  a  very  |-mia 
obvious  distinction  between  the  passage  quoted  from  the  2  Inst.,  as  to  ^ 
dower  and  this  case.  The  words  of  the  statute  render  both  reconciliation  and 
cohabitation  necessary  to  restore  the  wife's  claim  of  dower.  But  there  alro 
eohabiialion  means  nothing  more  than  living  in  the  same  house  with  the 
husband.  The  fonn  of  this  deed  differs  very  essentially  from  that  which  ii 
usually  adopted,  for  there  is  not  any  covenant  to  indemnify  the  husband  against 
the  debts  of  the  wife,  which  covenant,  in  Jee  v.  TViuriotv^  2  B.  &  C.  547,  was 
relied  upon  by  Holrotd,  J.,  as  a  reason  for  holding  the  deed  good,  that  being 
a  valuable  consideration;  and  the  same  obeervation  was  made  in  Legard  r» 
Johmon^  8  Ves.  852. 

•  ErU^  in  reply.  The  arbitrator  has  not  absolutely  found  that  no  present 
separation  was  intended  to  take  place  upon  the  execution  of  the  deed ;  he  has 
merely  stated  his  opinion  upon  the  facts,  leaving  that  to  the  revision  of  the 
Court ;  the  question  is,  therefore,  open  to  their  consideration.  As  to  the  reoon* 
ciliation,  the  case  of  Baietnan  v.  Hosa  was  not  cited  as  a  case  coinciding  in 
eircumstances  with  the  present,  but  as  establishing  the  principle  that  cohahita- 
tion  or  living  together  without  reconciliation,  would  not  avoid  a  deed  of  sepan- 
tion.  Then,  as  to  the  last  objection  made,  that  there  is  no  covenant  to  indem* 
Bify,  that  cannot  have  any  weight,  for  it  is  perfectly  clear,  that  a  consideration 
ifi  not  essential  to  the  validity  of  a  deed.  The  absence  of  it  may  be  a  reason 
which  will  prevent  the  interference  of  a  court  of  equity,  as  in  Legard  v.  John' 
$on$  or  a  deed  without  such  *a  covenantor  other  consideration,  may  i-mii 
not  be  considered  good  against  creditors,  but  in  a  court  of  law  the  omis-  ^ 
sion  cannot  have  any  effect.  This  accounts  for  the  observation  in  Jee  v.  TV^ur- 
loWf  and  the  cases  there  referred  to;  but  in  Nunn  v.  WtUmore^  8  T.  R.  521f 
and  FUxet  v.  Fitzer^  2  Atk.  611,  it  was  held  that  such  a  covenant  was  not 
essential  to  the  validity  of  the  deed. 

Abbott,  C.  J.  I  am  of  opinion,  that  the  award  made  by  the  arbitrator  in 
this  case  is  good,  and  that  the  verdict  must,  according  to  his  direction,  be 
entered  for  the  defendant.  The  action,  which  was  for  goods  sold,  was  brought 
by  a  plaintiff  who  had  given  credit  to  Lady  Westmeath.  Now  a  person  cannot 
by  law  sue  a  husband  for  the  price  of  goods  furnished  to  his  wife,  when  liring 
separate  and  apart  from  him,  unless  it  can  be  shown  that  she  was  so  living 
with  his  consent;  but  in  this  case  it  is  found  by  the  arbitrator,  that  Lady  West- 
meath was  living  separate  from  her  husband  against  his  wish,  and  contrary  to 
his  entreaties,  and  that  he  was  always  ready  and  willing  to  have  received  and 
provided  for  her  in  his  own  house.  The  creditor  must,  therefore,  in  support 
of  his  claim,  rely  on  some  deed  valid  in  law,  whereby  the  defendant  has  bound 
himself  irrevocably  to  allow  his  wife  to  live  separate  and  apart  from  him.  In 
considering  whether  there  be  any  such  instrument,  it  is  important  to  look  at  the 
first  deed  executed  between  these  parties,  in  December,  1817,  for  the  validity 
of  which  it  is  impossible  to  contend.  That  was  in  terms  like  the  deed  before 
|he  Court  in  Durant  v.  THlley.     It  shows  that  there  had  been  differences 
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*%1%1  ^^vc^n  hord  and  Lady  *We8tineath,  and  that  he  had  agreed  to  convey 
^  lands  as  a  security  for  the  separate  maintenance  of  Lady  Westmeath,  in 
caaa  farther  differences  should  arise,  and  they  should  cease  to  live  together. 
Aiiet  the  ex^eeution  of  that  deed,  the  parties  continued  to  live  together,  and  what 
has  been  called  matrimonial  cohabitation  took  place ;  for  that  deed  was  exe- 
cuted in  December,  1817,  and  in  November,  1818,  Lady  Westmeath  was  deU« 
Fered  of  a  son,  of  which  Lord  Westmeath  was  the  father.  In  the  mean  time, 
in  the  month  of  August,  1818,  another  deed  was  executed,  and  from  this  deed 
it  would  appear  that  the  parties  then  separated;  but  the  arbitrator  has  found 
thai  in  fact  no  separation  did  then  take  place,  that  they  continued  to  live 
together,  apparently  on  friendly  terms,  and  apparently  as  man  and  wife ;  and 
that  their  mutual  friends  and  acquaintandes  were  not  aware  that  they  were  not 
living  together  as  man  and  wife.  The  arbitrator  has,  then,  given  his  opinion 
that  the  deed  was  not  intended  to  be  accompanied  with  an  immediate  separa- 
tion. I  think  that  conclusion  was  rightly  drawn  from  the  facts ;  and  even  if 
an  actual  separation  had  taken  place,  if  that  was  not  intended,  the  deed  would 
not  be  good.  It  appears  also,  that  the  deed  of  August,  1818,  provides  for  the 
payment  of  the  annuity  on  certain  days ;  now  it  is  clear  that  if  Lady  West- 
meath, whilst  she  continued  to  live  with  her  husband,  had  contracted  debts 
which  husbands  are  ordinarily  bound  to  pay.  Lord  Westmeath  would  have  been 
liable  for  them ;  but  if  the  deed  is  to  be  taken  to  the  letter,  he  would  also  be 
liable  to  pay  to  the  trustees  the  sura  thereby  secured  and  agreed  to  be  paid. 
Upon  the  whole  of  this  case  it  appears  to  me,  that  the  finding  of  the  arbitrator 
is  peifectly  correct;  and  then,  according  to  the  authorities,  it  is  clear  that  the 
^.^^  deed  is  void.  I  have  *given  my  opinion  upon  this  ground,  because  it 
J  appeared  to  be  tlie  principal  question  reserved  by  the  arbitrator  for  the 
decision  of  the  Court;  but  I  would  by  no  means  be  understood  to  say,  that  the 
plaintiff  could,  merely  on  the  ground  of  the  existence  of  such  a  deed  as  this,  if 
it  were  valid,  sue  the  husband  for  goods  supplied  to  the  wife  living  apart  from 
him  without  his  assent;  on  the  contrary,  I  am  much  disposed  to  diink  that  he 
could  not,  but  that  the  trustees  would  be  bound  to  obtain  the  money  from  the 
husband,  and  pay  the  wife's  debts ;  and  that  the  only  remedy  of  the  plaintiff 
would  be  to  claim  payment  out  of  that  fund. 

Bayi£T,  J.  If  a  husband  improperly  compels  his  wife  to  leave  his  house, 
he  thereby  gives  her  power  to  pledge  his  credit  for  necessaries ;  but  if  she  goes 
away  without  his  consent  and  against  his  will,  I  am  of  opinion  that  a  tradesman 
giving  her  credit  does  so  at  his  peril.  If  under  such  circumstances  a  deed  ie 
executed  by  the  husband,  securing  a  provision  to  the  wife,  I  think  that  he  cannot 
be  sued  by  any  person  who  may  supply  goods  to  the  wife,  but  that  he  is  only 
liable  to  the  trustees  for  the  money  which  he  has  covenanted  to  pay,  which  was 
the  form  of  action  adopted  in  Jee  v.  TTiurlow,  Such  a  mode  of  proceeding 
will  make  him  liable  to  the  extent  of  his  covenant,  and  not  to  an  indefinite 
amount,  subject  to  no  limitation,  provided  a  jury  can  be  prevailed  upon  to  think 
that  the  articles  furnished  are  necessaries,  taking  into  consideration  the  rank  and 
station  of  the  wife.  It  is  not,  however,  necessary  to  decide  the  case  upon  that 
ground,  for  the  special  £nding  of  the  arbitrator  raises  the  question  whether  the 
deed  be  or  be  not  valid,  and  I  concur  with  my  Lord  Chief  Justice  in  thinking  it 
•214'!  ^'^^^^^*  *The  case  of  Durarit  v.  TUley  shows  clearly  that  the  first 
-J  deed  was  bad,  inasmuch  as  it  provided  not  for  an  immediate  but  a  future 
separation  of  the  parties.  The  arbitrator  appears  to  have  thought  that  the 
second  deed,  made  apparently  to  provide  for  an  immediate  separation,  when 
such  a  measure  was  not  intended,  was  a  shift  and  contrivance  to  avoid  the  legal 
objection  existing  to  the  first  deed,  and  in  that  view  of  the  case  I  fully  agree. 
The  parties  were  not  separated.  The  mere  abstinence  from  marital  cohabita- 
tion does  not  amount  to  a  separation.  They  continued  for  some  time  to  live 
apparendy  on  friendly  t^rms ;  their  nearest  friends  did  not  know  the  fact  to  be 
pfherwise ;  res  ip$a  loquitur^  it  is  manifest  that  an  immediate  separation  was 
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never  contemplated.  The  deed  is  therefore  void,  and  the  creditor,  wno  but  for 
the  deed  could  have  no  ri^t  of  action,  (the  defendant's  wife  havinf^  left  him  not 
only  without  his  assent,  bnt  sgainst  his  entreaties  that  she  would  remain  widi 
him,)  cannot  recover. 

HoLROTO,  J.  I  also  think  that  the  award  of  the  arbitrator  is  right.  The 
material  fact  found  by  him  is,  that  the  wife  lived  apart  from  her  husband  withoot 
his  consent.  *rhe'  creditor,  therefore,  can  have  no  right  of  action  unless  tb« 
husband  was  bound  to  leave  her  at  liberty  to  live  apait  from  him,  if  she  thonght 
fit  to  do  so.  Upon  the  question  whether,  under  such  circumstances,  a  creditor 
could  sue  the  husband  for  a  debt  contracted  by  the  wife,  I  do  not  at  present 
pipnounce  any  opinion ;  but  there  would  be  great  difficulties  in  the  way  of  such 
a  proceeding.  This  a  very  different  case  ;  the  deed  relied  upon  by  the  plain- 
tiff is  not  a  valid  instrument;  it  imports  that  a  present  separation  was 
^intended,  but  the  facts  found  by  the  arbitrator  show  the  contrary.  i-mik 

LrrTLEDALB,  J.  If  a  separation  takes  place  between  a  man  and  his  *- 
wife  in  pursuance  of  a  valid  agreement,  and  that  contains  no  provision  for  the 
maintenance  of  the  wife,  the  husband  must  be  liable  for  necessaries  prorided 
for  her.  But  if  a  provision  is  made  and  regularly  paid,  he  is  not  liable.  If  a 
provision  is  made  by  the  agreement,  and  not  paid,  then,  according  to  the  opinion 
of  three  Judges,  in  Nurae  v.  Crmg^  2  N.  R.  148,  the  husband  is  liable  for  the 
wife's  debts,  although  Mansfisld,  G.  J.,  was  of  a  different  opinion.  Here^ 
however,  the  deed  of  separation,  although  appearing  on  the  face  of  it  to  be  good, 
was  void,  being  made,  according  to  the  finding  of  (he  arbitrator,  to  provide  fof 
the  future  separation  of  the  parties.  The  case  must  therefore  be  treated  as  if 
no  such  deed  existed ;  and  then  it  is  clear  that  the  plaintiff  cannot  recover  for 
goods  furnished  to  the  wife,  when  living  apart  from  the  husband  against  his 
consent  For  these  reasons,  I  think  that  the  award  directing  m  veroict  to  be 
entered  for  the  defendant  is  right 

Postea  to  the  defendant 
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A.  agreed  with  B.  to  tell  to  him  the  stock  and  the  ^ood  will  of  his  busineas,  and  to  demiie 
to  nim  his  house  in  which  the  business  was  carried  on,  for  which  B.  was  to  pay  800/.j 
and  to  take  fumitnre  and  fixtures  at  a  valuation.  They  were  afterwards  Tshied 
at  174f.  4002.  was  paid  to  A.  at  the  time  of  ezecating  the  agreement,  and  B.  agreed 
to  accept  and  pay  two  bills  of  exchange,  one  for  400/.,  payable  twelve  months  after  dale, 
and  the  other  for  1742.,  payable  two  months  after  date ;  and  A.  Mreed  not  to  carrjron 
the  bnaineaa  within  five  miles  of  the  bouse.  And  for  the  true  perforniance  of  this  agree- 
ment, each  of  them  did  thereby  bind  and  oblige  himself  to  the  other  of  them  m  tkcpeMl 
turn  of  5001,,  to  be  recoverable  for  breach  of  tne  said  agreement  in  a  court  of  law,  as  sm 
by  way  of  liquidated  damages :  Held,  that  this  sum  was  a  penally,  and  not  Uquidatti 
damagea. 

In  an  action  against  A.,  for  breach  of  the  airreement  for  carrying  on  the  bnsiness  within 
five  miles,  he  pleaded,  that  B.  did  not  well  and  truly  pay  and  discharge  the  two  several 
bills  of  exchange  according  to  the  agreement,  but  therein  made  default,  and  that  thereby 
the  said  sum  of  500/.  mentioned  in  tbe  agreement  became  forfeited  ;  and  he  further 

Jileaded,  that  before  the  oommencement  of  the  suit,  B.  was  indebted  to  him  (A.)  in  the 
iiriher  sum  of  500/.  for  work  and  labor,  &c. 
Replication,  (except  as  to  so  much  of  the  plea  as  related  to  the  first  sum  of  500/.  therein 
mentioned,)  that  the  plaintifl'in  1825  had  become  bankrupt  and  obtained  his  certilicate; 
and  aa  to  so  much  of  the  plea  as  related  to  that  sum,  there  was  a  demurrer :  Held,  that 
the  plaintiff  was  entitled  to  judgment  upon  the  demurrer,  although  it  appeared  by  other 
parts  of  the  record,  that  since  tne  making  of  tbe  agreement  he  nad  become  bankruptf 
and  his  interest  in  the  agreement  had  veated  in  bia  assignees. 

Declaration  stated  articles  of  sgreement  of  the  28d  of  December,  1889i 
made  between  plaintiff  and  defendant,  which  reoited,  that  defendant  for  many 
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years  then  past  carried  on  the  practice  and  profeaaion  of  a  ani^geon,  apothecary, 
and  aceouchfflir,  and  had  eatablished  a  considerable  connection  in  such  business; 
and  that  having  determined  to  withdraw  from  the  same,  he  had  agreed  with  the 
plaintiff  for  the  sale  to  him  of  all  his  then  stock,  and  of  the  good  will  of  his 
said  business;  and  also  to  demise  to  him  his  house  in  Great  Surrey  Street,  in 
which  tfie  businesa  was  then  carried  on,  upon  the  terms  following :  that  is  to 
say,  the  sum  of  800/.  to  be  paid  for  the  good  will  of  the  business  of  a  suigeoOt 
apothecary,  and  accoucheur,  and  the  influence  and  recommendation  tlierein- 
aAer  agreed  to  be  given  by  defendant  unto  and  in  favor  of  plaintiff,  and  the  lease 
of  the  hofue  tn  Great  Surrey  Street,  for  the  term  of  nineteen  years  and  one 
Miiv-i  quarter,  *8ttbject  to  the  yearly  rent  of  80/.;  and  the  stock  in  trade  to  be 

•^  taken  and  purchased  by  plaintiff  at  a  fair  valuation;  and  that  in 
part  pursuance  of  the  agreement,  defendant  had  accordingly  demised  to 
plaintiff  the  said  messuage  or  tenement,  with  all  and  singular  the  appurtenances, 
for  the  term  of  nineteen  years  and  one  quarter  of  a  year,  wanting  two  dayst 
from  the  25th  of  December,  1828,  at  the  yearly  rent  c^  80/.  The  articles  of 
agreement  then  stated  that  defendant,  in  further  pursuance  of  the  said  agree* 
meat,  and  for  and  in  consideration  of  400/.  to  the  defendant  in  hand  paid  by 
the  plaintiff  at  or  before  the  signing  of  the  articles  of  agreement,  and  for  and  in 
consideration  of  tfte  further  sum  of  400/.  (being  the  remainder  of  the  said  sum 
of  8001*  consideration  money,  thereinbefore  mentioned,)  secured  to  be  paid  to 
defendant  by  a  bill  of  exchange,  bearing  even  date  with  the  agreement,  drawn 
by  defendant  upon  and  accepted  by  plaintiff  for  the  said  sum  of  400/.,  and 
payable  twelve  months  afler  date;  and  of  the  further  sum  of  170/.  49.,  (being 
the  ascertained  value  of  the  stock  in  trade,  goods,  fixtures,  and  effects  used  in 
and  abooc  the  said  business  or  profession,  as  agreed  upon  between  plaintiff  and 
defendant^)  also  secured  to  be  paid  to  defendant  by  a  certain  other  bill  of 
exchange,  bearing  even  date  with  the  said  agreement,  drawn  by  defendant  upon 
and  aecepted  by  plaintiff  for  the  said  sum  of  170/.  4t.,  and  payable  at  two 
raoniha  iher  the  date  thereof,  agreed  to  and  with  plaintiff  in  manner  following: 
that  is  to  say,  that  he  defendant  should  permit  plaintiff  to  have,  use,  and  exer- 
cise the  said  business,  practice,  and  profession  of  a  snrgeon,  apothecary,  and 
aeeouchenr,  from  24th  of  December,  1823,  and  to  carry  on  the  same  in  and 
upon  the  same  house  and  premises,  and  in  the  same  way  and  manner  as  defend* 
*2181   ^'^^  ^^  ^^°  *used  and  accustomed  to  do;  and  to  have,  receive,  and 

J  take  the  whole  of  the  profits  and  produce  of  such  practice  and  profes- 
sion,  to  and  for  his  own  use  and  benefit ;  and  that  defendant  should  use  his  best 
endeavors  and  influence  with  all  his  patients  and  friends,  to  prevail  upon  them 
to  employ  plaintiff  in  the  way  of  his  said  practice  and  business.  And  plaintiff 
did  thereby  agree  to  and  with  defendant,  that  he  plaintiff  would  well  and  truly 
pay  and  discharge  the  said  two  several  bills  so  drawn  upon  and  accepted  by 
him  plaintiff,  for  the  sums  of  400/.  and  170/.  4t.,  as  aforesaid,  unto  defendant, 
as  and  when  the  said  bills  of  exchange  respectively  became  due  and  payable : 
and  the  defendant  did  by  the  said  articles  of  agreement,  lasdy,  promise  and 
agree  to  and  with  plaintiff,  that  he,  defendant,  should  not,  nor  would  at  any 
time  thereafter,  use,  exercise,  and  carry  on  the  art,  business,  or  profession  of  a 
sniffeoo,  apothecary,  or  accoucheur,  within  the  distance  of  five  miles  from  the 
said  messuage,  being  No.  12  in  Great  Surrey  Street,  aforesaid,  for  his  own 
private  benefit  or  emolument,  in  any  manner  howsoever;  and  for  the  truepef' 
formance  of  all  and  iinguiar  the  agreemenii  itforesaH  each  ofthtm^  defend- 
ani  and  jdauUiff,  did  thereby  bind  and  oblige  himeeif  unto  the  other  of  them^ 
in  the  penal  turn  of  500/.,  to  be  reeoverabkfor  breach  of  the  eaid  agreement^ 
in  any  court  or  eaurte  of  laWj  a»  and  by  way  of  liquidated  damages.  The 
declaration  then  stated  mutual  promises.  Breach,  that  the  defendant  did  use, 
exeretse,  and  carry  on  the  business  or  profession  of  a  suiveon,  apothecary,  and 
ayeooQcbear,  within  the  distance  of  five  miles  from  the  said  messuage.  Plea — 
thm  plaintiff  did  not  well  and  truly  pay  and  discharge  the  said  two  several  bills 
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of  exchange,  according  to  the  form  and  effect  of  the  ^articles  of  agree-  rioio 
ment  in  that  behalf,  but  wholly  neglected  and  refused  so  to  do,  and  '- 
therein  failed  and  made  default;  and  thereupon  and  according  to  the  tenor  and 
effect,  true  intent  and  meaning,  of  the  articles  of  agreement,  the  plaintiff  for- 
feited and  became  liable  to  pay  to  defendant  the  said  sum  of  500/.  in  the  arti* 
cles  of  agreement  mentioned,  as  and  by  way  of  liquidated  damages.  The  plea 
then  alleged  further,  that  the  plaintiff  at  the  commencement  of  the  suit,  was 
indebted  to  the  defendant,  in  the  further  sum  of  500/.,  for  work  and  labor,  ^. 
&c.  Replication,  (except  as  to  so  much  of  the  plea  as  related  to  the  penal  sum 
of  500/.  first  mentioned,)  that  plaintiff  before  and  on  the  23d  of  December,  1823, 
was  a  trader,  &c. ;  and  that  in  October,  1824,  he  became  bankrupt,  and  on  the 
27ih  of  May,  1825,  obtained  his  certi6cate:  demurrer  to  so  much  of  the  plea 
as  related  to  the  sum  of  500/.  first  mentioned. 

The  Solicitor  General,  in  support  of  the  demurrer.  The  600/.  mentioned 
in  the  agreement  is  clearly  a  penalty,  and  not  liquidated  damages ;  and  if  so, 
it  cannot  be  the  subject  of  set-off;  for  the  statute  8  G.  2,  c.  24,  s.  5,  only  ena* 
bles  the  defendant  to  set  off  the  sum  jusdy  and  truly  due.  Nedriffe  v.  uogmx^ 
2  Burr.  1024.  If  it  be  liquidated  damages,  then  it  will  follow  that  if  any  part 
of  the  sum  secured  by  the  bills,  however  small,  remain  unpaid,  the  defendant 
will  be  entiUed  to  recover  the  whole  sum  of  500/.  Now  it  cannot  have  been 
intended  that  500/.  should  be  paid  in  default  of  the  payment  of  the  bill  of  170/. 
4t.  only,  if  tlie  other  bill  were  paid.  If  neither  of  the  bills  were  paid,  the 
defendant  ought  to  ^receive  more  than  500/. ;  yet  if  this  be  liquidated  i-moa 
damages,  he  could  recover  no  more.  In  this  case  the  word  **  penalty"  *- 
is  used  in  the  agreement,  as  well  as  the  words '*  liquidated  damages.*'  It  is 
a  general  rule,  applicable  to  this  case,  that  wherever  the  payment  of  a  smaller 
sum  is  secured  by  a  larger,  the  latter  is  to  be  considered  a  penalty.  JlstkjfY* 
Weldon,  2  Bos.  &  Pul.  346. 

Cliitty^  contra.  In  Jittley  v.  fFeidan^  there  were  several  small  fines  agreed 
to  be  paid  for  misconduct,  which  showed  clearly  that  it  could  not  be  intended 
that  the  whole  penalty  should  be  paid  for  every  breach  of  the  agreement.  In 
Barton  v.  Glover^  Holt's  N.  P.  C.  43,  where  die  parties  entered  into  an  agree- 
ment, by  which,  in  consideration  of  a  sum  to  be  paid  by  the  plaintiff,  the 
defendant  undertook  to  withdraw  his  stage-coach  from  the  road,  Ix>rd  Chief 
Justice  GiBBS  intimated  a  strong  opinion,  that  the  sum  was  not  to  be  consi- 
dered a  penalty,  but  damages  ascertained  between  die  parties.  [HolbotPi  J* 
The  consideration  must  be  co-extensive  with  the  promise :  that  was  decided  in 
Rann  v.  HugheSt  7  T.  R.  350,  n.  Now  what  consideration  is  there  in  this  case 
for  the  promise  to  pay  500/.  in  case  100/.  only  be  due?]  In  Jteiily  v.  JoneSf 
1  Bingh.  302,  the  plaintiff  and  defendant  entered  into  articles  of  agreement,  by 
which  the  former,  in  consideration  of  2300/.,  agreed  to  sell  to  the  latter  the 
lease  of  a  public-house,  as  he  then  held  the  same  for  the  remainder  of  his  tenD» 
and  also  his  goods,  fixtures,  and  efiects  at  a  valuation ;  and  the  defendant 
agreed  to  take  the  assignment  of  the  lease,  and  pay  the  above  sum  for  it,  as 
also  the  amount  *of  the  goods,  fixtures,  and  effects,  and  take  possession  r«22l 
of  the  premises  on  a  given  day,  when  the  plaintiff  agreed  to  give  up  ^ 
])ossession  of  the  said  premises,  goods,  and  effects,  to  assign  licenses,  to  repair 
or  allow  for  all  damaged  outside  windows,  and  to  clear  the  rent  and  taxes  to  the 
day  of  quitting  possession;  and  the  expenses  of  the  agreement  were  to  be  paid 
by  the  parties  in  equal  moieties;  and  it  was,  lasUy,  agreed,  that  on  either 
party's  not  fulfilling  all  and  every  part  of  the  agreement,  he  should  pay  to  the 
odier  500/.,  thereby  setded  and  fixed  as  liquidated  damages :  it  was  held,  that 
this  latter  sum  was  not  a  mere  penalty  to  recover  sueh  damages  as  might  he 
actually  incurred  by  the  non-perrormance  thereof;  but  that,  on  a  breach  by  the 
defendant  for  refusing  to  accept  an  assicnment  of  the  lease*  or  take  possessimiy 
he  was  liable  to  pay  to  the  plaintiff  the  ftdl  amount  of  that  sum.  But  supposiiig 
that  to  be  otherwise*  it  appears  that  the  plaintiff  hu  no  right  to  sue,  for  the. 
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repVication  shows,  that  after  the  a^ement  he  became  bankrupt,  and  conse* 

quenily,  the  right  of  action  vested  in  his  assignees.     [Batlbt,  J.     The  plea 

of  setroflf  goes  to  the  whole  declaration :  the  replication  of  the  plaintiff's  bank* 

ruplcy  only  to  part  of  the  plea.     The  demurrer  is  to  the  residue ;  and  upoa 

this  deiuttrrer  the  defendant  cannot  avail  himself  of  the  replication.] 

Aesott,  C.  J.  I  consider  that  this  action  is  brought  to  recover,  not  a  sum 
certain  by  way  of  liquidated  damages,  but  so  much  as  the  plaintiff  can  get  by 
way  of  damages;  for  this  is  a  special  action  on  the  case,  in  which  the  pUintiff 
is  entitled  to  recover  damages  in  proportion  to  the  injury  stated  in  his  dedara- 
matMi    ^^^^     Now,  *debt  is  the  proper  form  of  action  to  recover  a  sum  certain. 

•>  The  defendant  has  pleaded  that  the  plaintiff  did  not  well  and  truly  pay 
and  discharge  the  said  two  several  bills  of  exchange  as  and  when  the  said  bilk 
became  due  and  payable,  but  wholly  neglected  so  to  do.  Now  this  allegation 
'woald  be  satisfied  by  proving  that  one  of  the  bills  was  paid  on  the  very  day  on 
which  it  became  due,  and  that  the  other  was  paid  on  the  day  after  it  became  due. 
But  inasmuch  as  in  that  case  there  would  have  been  a  breach  of  the  agree* 
ment,  the  defendant  must  contend  that  the  plaintiff  was  liable  to  pay  the  whole 
sum  of  500/.  That  certainly  would  be  a  very  absurd  agreement;  and  before 
we  hold  that  to  be  the  legal  effect  of  it,  we  ought  to  be  clearly  satisfied  that 
such  was  the  intention  of  the  parties.  Whoever  framed  this  agreement  does 
not  appear  to  have  had  any  very  clear  idea  of  the  distinction  between  a  penalty 
and  liquidated  damages ;  for  the  sum  of  500/.  is  described  in  the  same  sentence 
as  a  penal  sum  and  as  liquidated  damages.  Now,  both  expressions  cannot  be 
satisfied.  We  must,  therefore,  look  to  the  whole  of  the  agreement  in  order 
to  ascertain  whether  the  500/.  was  intended  to  be  a  penalty  or  liquidated 
damages;  and,  considering  the  whole  agreement,  we  think  it  was  clearly 
intended  as  a  penalty  to  secure  such  damages  as  the  party  injured  ought  to 
receive.  Then  as  to  the  other  point,  it  is  said  that  the  plaintiff  upon  certain 
parts  of  the  record  has  set  forth  his  bankruptcy,  and  that  as  it  appears  upon 
the  whole  record  that  his  assignees  are  entiUed  to  the  benefit  of  the  contract 
stated  in  the  declaration,  die  plaintiff  cannot  have  judgment  upon  this  demurrer. 
But  in  considering  what  judgment  we  are  to  pronounce  upon  this  demurrer,  we 
*2*2^1   ^^  bound  to  look  only  to  that  part  *of  the  record  upon  which  the 

-I  demurrer  arises,  and  not  at  the  other  collateral  parts  of  the  record  not 
connected  with  it;  and,  looking  to  that  part  of  the  record  upon  which  the 
demurrer  arises,  we  are  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Court. 

Batlet,  J.  We  must  look  at  all  the  parts  of  this  instrument,  in  order  to 
ascertain  whether  it  was  the  intention  of  the  parties  that  the  sum  of  500/. 
should  be  a  penalty  or  liquidated  damages.  Now,  where  the  sum,  which  is  to 
be  a  security  for  the  performance  of  an  agreement  to  do  several  acts,  will,  in 
case  of  breaches  of  the  agreement,  be  in  some  instances  too  large  and  in  others 
too  small  a  compensation  for  the  injury  thereby  occasioned,  that  sum  is  to  be 
considered  a  penalty.  It  could  not  have  been  intended  here  to  fix  the  sum  of 
500/.  as  a  maximum,  if  nothing  was  paid  in  respect  of  cither  of  the  bills,  for  in 
that  case  the  party  would  be  entitled  to  receive  574/.  In  that  case  500/.  would 
be  too  small  a  compensation  for  the  breach  of  the  agreement.  On  the  other 
hand,  if  the  400/.  bill  had  been  paid,  and  that  for  174/.  alone  remained  unpaid, 
the  500/.  would  much  exceed  a  fair  compensation  for  that  breach  of  the  agree- 
ment. As  to  the  other  point,  in  aiguing  the  question  whether  the  defendant  or 
the  plaintiff  is  entity  to  judgment  upon  this  demurrer,  neither  of  them  has  a 
richt  to  have  recourse  to  any  parts  of  the  record  not  connected  with  that  upon 
miich  the  demurrer  arises.  If  the  defendant  had  intended  to  rely  on  the  bank* 
niptcy  as  a  bar  to  the  plaintiff's  right  to  recover,  he  should  have  pleaded  it; 
anid  the  plaintiff  in  thatcase  might  have  replied  that  the  assignees  had  repudiated 
^247  ^0  contract. 

-'      *UouioYi>»  J,    I  am  also  of  optnioa,  that  tlie  sum  of  500/.,  which,  in 
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the  agreement,  is  called  a  penalty,  is  to  be  considered  a  penalty,  althoogh 
it  is  stated  that  it  is  to  be  recovered  as  and  by  way  of  liquidated  damages.  We 
mast  look  to  the  nature  of  the  agreement  and  of  the  sum  to  be  paid,  in  order  to 
ascertain  whether  the  sum  of  {^/.,  which  was  to  secure  the  performance  of 
the  agreement,  was  intended  to  be  a  penalty  or  liquidated-  damages.  The 
parties  call  this  a  penal  sum.  The  sum  which  is  to  be  paid,  and  the  payment 
of  which  is  to  be  secured  by  the  penal  sum,  is  574/.  Now,  500/.  cannot  hare 
been  the  amount  of  damages  agreed  upon  for  (he  non-payment  of  674/.  If  it 
IS  a  penalty,  the  Court  will  treat  it  as  such ;  and  the  stipulation  that  it  shall  be 
recovered  as  liquidated  damages  will  not  prevent  the  party  from  insisting  on  the 
compulsory  provisions  of  the  stat.  8  A  9  W.  8,  c.  11,  s.  8,  as  to  assessing 
damages.  I  entirely  agree  with  my  Brother  Baylbt,  that  the  defendant  cannot 
claim  in  aid  the  other  parts  of  the  record,  to  show  that  the  plaintiff  is  not 
entitled  to  judgment  upon  the  demurrer. 

LiTTLKDALB,  J.  It,  sccms  to  mc,  also,  that  the  plaintiff  must  have  judg- 
meat*  Before  the  8  &  0  W.  8,  the  whole  penalty  might  be  recovered  at  law; 
and  the  party  against  whom  it  was  recovered  was  driven  to  seek  relief  in  a 
court  of  equity.  That  statute  only  contains  the  word  ** penalty.*'  Since  the 
statute,  parties,  in  framing  agreements,  have  frequently  changed  that  word  for 
liquidaied  damages;  but  the  mere  alteration  of  the  term  cannot  alter  the  nature 
of  the  thing;  and  if  the  Court  see,  upon  the  whole  agreement,  diat  the  parties 
intended  the  sum  to  be  a  penalty,  they  ought  not  to  allow  one  party  to  deprive 
the  other  of  tlie  benefit  to  be  derived  from  *the  statute.  Now,  I  &ink  rMOR 
it  clearly  appears,  from  the  whole  of  this  agreement,  that  the  sum  of  *- 
600/.  was  intended  as  a  penalty,  to  secure  the  performance  of  the  agpreement 
Then  it  is  said,  that  the  plaintiff  has  no  right  of  action,  because  it  appears  upon 
the  record  that  he  had  become  bankrupt.  As  to  one  sum,  the  plamtiff  says, 
•'that  he  has  obtained  his  certificate."  Then  he  demurs  to  the  other  parts  of  the 
plea.  But  supposing  any  thing  turned  on  the  question  of  bankruptcy,  we 
should  be  bound  to  decide  on  tlie  plea  and  demurrer  following  one  another. 
We  must  treat  the  count,  plea,  and  replication,  and  the  count,  plea,  and 
demurrer,  as  distinct  records,  and  give  judgment  upon  each  without  reference 
to  the  other. 

Judgment  for  the  plaintiff. 


DAVIS  V.  HARDY. 

Upon  the  trial  of  an  action  for  maliciously  indicting  the  plainiiflT,  without  reasonable  or 
probable  cause,  the  plaintiff  proved  a  case,  which,  in  the  opinion  of  the  learned  JudgCi 
showed  that  there  was  no  reasonable  or  probable  csuse  for  preferring  the  indictment. 
The  defendant  then  celled  a  witness  to  prove  an  additional  fact,  and  that  being  proved, 
the  learned  Judge  was  of  opinion,  that  there  was  reasonable  and  probable  cause  for  pre* 
ferring  the  indictment :  Held,  that  there  being  no  contradictory  testimony  as  to  that 
fact,  and  there  being  nothing  in  the  demeanor  of  the  witness  who  proved  it  to  impeach 
lis  credit,  the  learned  Judge  was  not  bound  to  leave  it  to  the  jurv  to  find  the  fact,  but 
that  he  might  act  upon  it  as  a  fact  proved,  and  nonsuit  the  plaintiff. 

This  was  an  action  against  the  defendant  for  maliciously,  and  without  any 
reasonable  or  probable  cause,  indicting  the  plaintiff  for  embezzlement  at  the 
July  sessions  tor  the  county  of  Somerset,  1825.  Plea,  not  guilty.  At  the  trial 
before  Oasblse,  J.,  at  the  Spring  assizes  for  the  county  of  Somerset,  1826,  the 
following  appeared  to  be  the  fiicts  of  the  case:  In  1823,  Hardy,  the  defendant, 
was  the  keeper  of  Ilchetter  jaU,  and  OaviBi  the  plaintiff»  was  m  turnkey ;  and 
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*^261  ^^  ^^y*  1823,  the  defendant.  Hardy,  directed  Dane  to  take  to  Taunton 
^  *a  debtor  named  Martin,  (against  whom  a  commission  of  bankrupt  had 
issued,)  to  be  examined  before  the  commissioners ;  Davis  took  the  prisoner  to 
Taunton,  and  diere  received  from  the  assignee  of  the  bankrupt  the  expenses  of 
tlie  journey,  aad  amongst  others,  Hardy's  fee,  and  also  I/.  10b,  for  the  hire  of 
a  post-chaise.  Davis,  on  hts  return  to  Ilchester,  paid  Hardy  his  fee,  but  did 
Dot  tell  him  that  he  (Davis)  had  received  the  amount  of  the  chaise*hire  from 
the  assignees. 

la  Aprilf  1825,  the  justices  in  sessions  referred  to  certain  magistrates  for 
investigation  some  charges  against  Davis,  preferred  by  Hardy,  of  which  on^ 
was  that  he  had  not  paid  to  Hardy  the  chaise-hire  he  had  received  from  the 
assignee  of  Martin.     One  of  the  magistrates  who  investigated  that  charge,  was 
examined  as  a  witness.     He  stated,  that  Davis  admitted  that  he  had  received 
the  chaise-hire  from  the  assignee,  and  had  not  paid  it  to  Stainer,  the  proprietoi^ 
of  the  chaise,  or  to  Hardy;  but  he  was  not  sure  whether  Davis  admitted  thai 
he  had  desired  Stainer  not  to  tell  Hardy  that  the  chaise-hire  had  noV  been  paid. 
It  appeared  that  Stainer  was  then  examined  respecting  this  chaige ;  and  the 
report  of  the  investigating  magistrates  was  made  on  the  30th  of  AprH,  1825,  iff 
consequence  wherecif  Davis  was  suspended  from  his  office.     At  the  dose  of 
the  plaintiff^s  case,  the  defendant's  counsel  objected  that  as  Davis  had  received 
the  amount  of  the  chaise-hire,  and  had  not  paid  it  either  to  the  proprietor  or  to 
Hardy,  and  had  not  mentioned  to  the  latter  that  he  had  received  it,  there  was 
probable  cause  for  preferring  the  indictment,  and  that  the  plaiutiflT  must  there- 
fore be  nonsuited.     The  learned  Judge  thought  that  there  was  sufficient  proof 
0^271   ^^  want  of  probable  cause;  and  the  defendant  then  proceeded  *with  his 
-■   case,  and  called  as  a  witness  Stainer,  the  proprietor  of  the  chaise.    He 
stated,  that  in  1823,  Hardy  was  his  customer,  and  that  Davis,  on  the  25th  of 
May,  1823,  ordered  the  chaise  in  his  (Hardy's)  name  to  go  to  Taunton:  ha 
did  not  see  Davis  for  a  month  or  two  afterwards,  but  when  he  did  see  him,  he 
asked  him  when  he  meant  to  pay  him  the  money  he  owed  him.     Davis  said 
he  owed  him  for  some  post-chaise  hire  of  his  own ;  to  which  Stainer  replied, 
^  If  you  cannot  pay  me  for  what  you  owe  me  yourself,  pay  me  for  the  job  to 
Taunton,  or  I  will  tell  Mr.  Hardy."     Davis  then  requested  Stainer  not  to  ttU 
Mr.  Hardy^  for  it  would  do  him  a  great  deal  of  injury,    Stainer  saw  Davis 
again  in  about  a  month,  when  Davis  promised  to  pay  him ;  he  stated  iurdier, 
that  he  did  not  tell  Hardy  that  the  chaise  had  been  ordered  in  his  name  till  he 
heard  that  Davis  had  been  suspended  upon  some  charges  that  had  been  pre- 
sented against  him,  and  on  cross-examination  as  to  the  time  when  he  had  been 
paid  by  Hardy,  he  said  first  it  was  a  week  or  two  afler  the  examination,  then 
a  very  short  time  before  tlie  indictment,  then  a  day  or  two  before  the  investiga^ 
tion.   Gaseleb,  J.,  said,  that  as  it  then  appeared  that  Davis  had  desired  Stainer 
not  to  communicate  to  Hardy  that  the  chaise-hire  had  not  been  paid,  he  was  of 
opinion  that  ihat  circumstance,  coupled  with  the  fact  of  Davis's  not  having 
mentioned  to  Hardy  his  having  received  it  from  the  assignee,  (though  not  sn^ 
ficient  to  support  the  indictment,)  aflbrded  a  probable  cause  for  preferring  it* 
The  counsel  for  the  plaintiff  then  insisted  that  it  ought  to  be  left  to  the  jury  to 
find  whether  they  believed  Stainer's  evidence.     The  learned  Judge  said  that 
there  was  no  contradictory  evidence,  as  to  the  fact  of  Davis  having  desired 
Stainer  to  conceal  from  Hardy  that  the  chaise-hire  had  not  been  paid ;  and  he 
*2281   *^^^^^^  ^  leave  any  question  to  the  jur}',  and  nonsuited  the  plaintifil 
•■  A  rule  nm  for  setting  aside  the  nonsuit  had  been  obtained  in  last  Easter 
term,  upon  the  ground  that  it  ought  to  have  been  left  to  the  jury  to  decide 
whedier  they  believed  Stainer'a  evidence  or  not. 

Scarlett^  and  C,  F.  William$^  now  showed  cause.  Where  upon  any  parti« 
cular  fact  diere  is  contradictory  evidence,  or  where  in  the  absence  of  contradict 
tory  evidence,  the  witness  speaking  to  a  fact  conducts  himself  so  as  to  make 
his  credit  doubtful,  the  jury  are  to  decide  upon  that  iac^  and  the  Judge  ought  i 
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rant,  if  they  appeared  to  have  been  stolen,  and  might  be  serviceable  in  the 
investigation  of  the  felony  mentioned  in  the  warrant. 

Clarkef  contra,  was  stopped  by  the  Court. 

Abbott*  G.  J.  The  warrant  produced  in  evidence,  auUiorized  the  seizure 
of  certain  articles,  but  unfortunately,  some  other  articles  also  were  taken.  If 
those  others  had  been  likely  to  furnish  evidence  of  the  identity  of  the  articles 
stolen  and  mentioned  in  the  warrant,  there  might  have  been  reasonable  ground 
for  seizing  them,  although  not  specified  in  the  warrant.  But  the  tin  pan  and 
sieve  were  not  such  articles.  I  am  therefore  of  opinion,  that  the  nonsuit  cannot 
be  supported.  I  have  expressed  myself  in  this  manner,  in  order  to  prevent  the 
supposition,  that  a  constable  seizing  articles  not  mentioned  in  the  warrant  nnder 
which  he  acts,  is  necessarily  a  trespasser.  In  this  case  there  roust  be  a  verdict 
for  the  plainlifiT  for  one  shilling;  but  it  must  be  on  that  count  which  merely 
ehaiges  the  seizure  of  the  goods. 

Rule  absolute. 


•BELCHER  V.  SIKES  et  al.,  Executors  of  AI.EXANDER  r*234 

BRYMER. 

Where  two  persons,  who  had  entered  into  certain  contracts  with  the  victualling  office, 
■greed  to  dissolve  partnership,  and  executed  a  deed,  whereby  one  agreed  to  resign  to 
the  other  all  bis  interest  in  ihoao  contracts,  all  debts  due  to  the  concern,  and  all  his 
share  of  the  partnership  property,  and  the  other  agreed  to  pay  him  50,0001.,  at  which 
sum  his  share  and  interest  was  valued :  Held,  that  this  was  not  a  sale  o( property  within 
the  meaning  of  the  49  G.  3,  c.  149,  and  did  not  require  an  ad  valorem  stamp. 

Covenant.  The  declaration  stated,  that  Alexander  Brymer,  in  his  lifetime, 
was  executor  of  James  Brymer,  who,  in  his  lifetime,  made  an  indenture  between 
himself  of  the  one  part,  and  plaintiff  of  the  other  part,  whereby,  after  reciting 
that  the  plaintiff  and  James  Brymer,  in  May,  1813,  had  entered  into  certain 
contracts  with  the  commissioners  for  victualling  His  Majesty^s  navy ;  and  that 
they,  about  the  17th  of  September,  1818,  mutudly  agreed  to  dissolve  and  deter- 
mine the  co-partnership  so  entered  into,  for  carrying  on  the  business  of  the  said 
contracts,  &c.,  and  that  it  was  agreed,  that  the  share  and  interest  of  the  said 
James  Brymer,  of  and  in  the  moneys,  property,  and  effects  belonging  to  the  said 
ISO-partnership,  or  to  them  the  said  parties  on  account  thereof,  should  be  esti- 
inated  at  the  sum  of  60,000/.,  and  be  taken  by  the  plaintiff  at  that  sum ;  and 
that  the  plaintiff  should  thenceforth  have  the  full  benefit  of  the  said  recited 
Acmtracts,  and  carry  on  the  business  thereof  on  his  own  account,  and  for  his  own 
exclusive  use,  &c. ;  and  that  the  plaintiff  had  paid  to  James  Brymer  80,000/. 
in  part  of  the  said  sum  of  60,000/.,  the  value  of  his  share  of  the  partnership 
property,  moneys,  and  effects ;  and  jfor  securing  the  payment  of  30,000/.,  residue 
of  tile  sum  of  60,000/.,  had  accepted  biUs,  ditc. ;  in  pursuance  of  the  said 
recited  agreement,  the  said  plaintiff  and  James  Brymer  did  dissolve  partnership 
in  the  said  contracts,  and  the  said  James  Brymer,  in  consideration  *of  r^w^qe 
aU  and  singular  the  premises,  did  bargain,  sell,  assign,  transfer,  set  over,  '- 
end  confirm  unto  the  plaintiff,  all  the  share  and  interest  of  him  the  said  James 
Brymer  of,  in,  and  to  all  and  singular  the  debts,  sum  and  sums  of  money  what- 
floever,  then  due  and  owing  to  them  the  said  plaintiff  and  James  Brymer,  nnder 
or  by  virtue  of  or  in  consequence  of  the  same  several  contracts  or  oUierwise; 
and  all  bonds,  bills,  and  notes  relating  to  the  said  contracts,  debts,  and  sums  of 
money,  or  any  of  them,  or  any  part  thereof;  and  of  and  in  all  and  singular 
other  the  moneys,  goods,  chattels,  stock,  and  effects  whatsoever  and  whereso* 
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ever  then  of  or  belonging  to  them  the  said  plaintiff  and  James  Brymer,  as  such 
co-partners  respectively,  and  all  the  right*  title,  and  interest,  property,  claim, 
and  demand  whatsoever  of  him  the  said  James  Brymer,  of,  in,  to,  from,  out,  or 
in  respect  of  the  premises ;  habendum  to  the  plaintiff  as  and  for  his  own  proper 
moneys  and  efleets  absolately.  The  declaration  then  set  out  certain  covenants 
and  breaches ;  pleas,  non  tit  factum^  and  certain  special  pleas  not  material  to 
the  question  discussed  before  the  Court.  At  the  trial  before  Abbott,  C.  J.,-  at 
the  London  sittings,  afler  last  Trinity  term,  the  deed  set  out  in  the  declaration, 
was  prodnced  in  evidence,  and  was  found  to  have  a  common  deed  stamp  only. 
For  the  defendants,  it  was  objected,  that  it  should  have  had  an  ad  valorem  stamp 
upon  the  50,000/.,  the  consideration  paid  by  the  plaintiff  for  James  Brymer*s 
share  of  the  partnership  property,  which,  according  to  the  48  6.  3,  c.  149, 
(the  stamp  act  in  force  when  the  deed  was  executed,)  would  have  been  500/. 
The  Lord  Chief  Justice  thought  the  objection  valid,  and  directed  a  nonsuit.  In 
Michaelmas  term  a  rule  nisi  for  setting  aside  the  nonsuit  was  obtained,  against 
which 

*23ft1  *Denman^  Brodrick,  and  Manning  showed  cause.  The  rule  for 
^  setting  aside  the  nonsuit  in  this  case  was  granted  upon  the  authority  of 
Lybum  v.  Warrington^  1  Stark.  N.  P.  C.  162.  But  that  was  a  very  different 
case.  The  considerauon  was  paid  merely  for  the  good  will  of  a  trade,  and  for 
the  privilege  of  carrying  it  on  for  a  certain  number  of  years  in  a  particular 
house.  No  property  was  assigned.  In  the  present  case,  the  deed  shows  that 
valuable  property  was  assigned,  and  it  states  it  to  have  been  sold  by  James 
Brymer  to  the  plaintiff.  That  is  directly  within  the  provision  of  the  48  O.  3» 
c.  149,  which  requires  an  ad  valorem  duty  to  be  paid,  **upon  the  sale  of  any 
lands,  tenements,  rents,  annuities,  or  other  property^  real  or  personal,  heritable 
or  movable,  or  of  any  title,  right,  interest,  or  claim,  unto,  out  of,  or  upon,  any 
lands,  tenements,  rents,  annuities,  or  other  property  V 

The  Solidtor  General^  Scarlettt  Marryat^  and  /•  EvanSf  contra.  First,  this 
was  not  a  sale ;  secondly,  it  was  not  a  sale  of  properly,  within  the  meaning  of 
the  act.  Looking  at  the  whole  of  the  deed,  it  appears  to  have  been  merely  a 
settlement  of  accounts  between  the  two  partners.  Suppose  it  had  been  agreed 
that  upon  the  dissolution  the  plainUff  should  receive  and  realize  all  the  out^ 
standing  debts  and  property,  and  pay  over  half  the  proceeds  to  the  retiring 
partner,  there  would  have  been  no  pretence  for  calling  that  a  sale ;  and  in  sub- 
stance that  was  the  nature  of  the  transaction  in  question.  It  was  merely  a 
calculation,  that  the  outgoing  partner  would  be  entided  to  50,000/.,  and  an 
agreement  to  pay  that  sum  at  once,  in  order  to  avoid  the  inconvenience  of 
*2aTl  ^^^''S  ^payments  from  time  to  time,  as  funds  were  received.  Secondly, 
1  this  was  not  a  sale  of  property^  within  the  meaning  of  the  statute, 
according  to  the  construction  put  upon  that  word  in  Warren  ▼.  Howe^ 
3  B.  &  C.  281,  and  Denn  d.  Manifold  v.  Diamond,  4  B.  &  C.  243.  [Batlet, 
J.  There  the  assignor  got  nothing.]  Coate$  v.  Perry,  3  B.  &  B.  48,  and 
Lyhum  ▼.  Warrington^  are  also  strong  authorities  for  the  plaintiff  in  this  case, 

Abbott,  C.  J.  If  the  case  of  Warren  v.  Howe  was  righdy  decided,  this 
rule  must  be  made  absolute,  for,  in  principle,  it  cannot  be  distinguished  from 
this  case.  As  at  present  advised,  we  all  think  that  the  subject  matter  of  the 
contract  was  not  property  within  the  meaning  of  the  statute ;  but  as  the  case 
must  go  to  a  new  trial,  the  parties  may,  if  they  please,  raise  the  question  in 
such  a  manner  as  to  obtain  a  more  solemn  decision. 

Rule  absolute. 
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ADNAM  V.  WILKS,  Gent,  one,  &c. 

Bail  in  error  were  put  in,  in  the  ▼acntion,  and  excepted  to,  and  the  plaintiiTs  in  error  ^fe 
notice  that  they  would  juaiify  on  the  first  day  of  the  next  term ;  they  did  not  so  justify: 
Held,  that  the  bail  were  not  entitled  to  have  an  egonMrwtur  entered  on  the  bail-piece. 

The  plaintiff,  in  Trinity  term,  1826,  recovered  a  verdict  against  the  defebd- 
^nt  for  220/.  The  defendant  brought  a  writ  of  error,  and  on  the  16th  of  June 
gave  notice  of  bail  in  error  having  been  put  in.  On  the  same  day  the  plaintiff 
excepted  to  the  bail,  and  took  out  and  served  a  rule  for  better  baU ;  and  on  the 
20th  of  *June  the  defendant  gave  notice  that  the  same  bail  would,  on  tmss 
the  first  day  of  Michaelmas  term,  justify  or  offer  themselves  for  justilEi*  '- 
cation.  The  plaintiff,  in  the  original  action,  gave  a  rule  to  transcribe,  and  the 
defendant  (the  plaintiff  in  error)  did  transcribe,  after  which  no  proceedings 
tvere  had  upon  the  writ  of  error,  and  the  cause  was  still  depending  and  unde* 
termined.  The  bail,  in  tliis  term,  obtained  a  rule,  calling  upon  the  plaintiff  to 
show  cause  why  their  names  should  not  be  struck  out  of  the  recognisance,  or 
why  an  exoneretur  should  not  be  entered  on  the  bail-piece. 

butchinBon  showed  cause.  The  bail  are  not  entitled  to  this  indulgence. 
By  the  terms  of  the  recognisance  they  are  bound  as  well  for  the  amount  of  the 
verdict  in  the  original  action  as  for  costs  in  error;  and  even  if  the  plaintiff  (as 
he  might  have  done)  had  issued  execution,  there  would  still  be  something,  Uie 
costs  of  the  proceedings  in  error,  for  which  he  would  have  no  security,  and  for 
tvhich  the  bail  had,  by  their  recognisance,  become  liable ;  besides,  they  are  not 
entitled  to  relief  from  liability,  even  to  the  extent  of  the  recognisance ;  for  by 
entering  into  the  recognisance,  and  giving  notice  of  justification,  they  have  pre* 
vented  the  plaintiff  from  having  the  benefit  of  his  judgment  and  issuing  execu- 
tion,  from  the  16lh  of  June  until  af\er  the  first  day  of  Michaelmas  term. 
Dickenson  v.  Heaeitine^  2  M.  &  S.  210,  is  in  point, 

Chittyt  contra.  This  case  is  distinguishable  from  Dickenson  v.  Heneltine^ 
for  there  the  defendant  nonprossed  his  own  writ  of  error.  In  Gould  v.  Holni' 
Strom,  7  East,  580,  'bail  in  error  who  were  excepted  to  and  did  not  r«>3Q 
justify,  were  relieved  from  proceedings  against  them,  though  no  other  *• 
bail  had  been  put  in;  and  the  Court  said,  that  the  party  who  takes  exception 
io  the  bail  put  in,  considers  them  as  no  bail,  unless  they  justify;  and,  there- 
fore, not  having  justified,  they  must  be  considered  as  no  bail. 

Abbott,  G.  J.  The  bail  are  not  entided  to  relief.  By  the  recognisance  they 
incurred  a  liabil  y,  at  all  events,  to  the  extent  of  the  costs  of  the  proceedings 
in  error.  The  plaintiff,  by  issuing  execution  against  tlie  defendant,  could  not 
Obtain  the  benefit  of  those  costs.  Besides,  the  bau  are  not  entitled  to  be  relieved 
on  anotlier  ground;  for  they  have  delayed  the  plaintiff,  and  prevented  his 
issuing  execution  for  a  long  period.  The  rule  for  better  bail  only  excepted  to 
the  bail  to  a  certain  extent,  not  altogether;  and  they  were  not  at  liberty  to 
witltdraw  themselves. 

Baylry,  J.  The  bail  are  not  entitled  to  relief.  They  are  liable  to  pay  the 
costs  in  error.  The  exception  to  them  did  not  amount  to  an  objection  to  them 
altogether.  The  case  of  Gouid  v.  Holmstrom  proceeded  on  the  ground  that  a 
party  who  excepts  to  bail  considers  them  as  no  bail ;  but  that  is  a  mistake. 

UoLROTD,  and  Littledale,  Js.,  concurred. 

Rule  dischaiged.t 
t  See  Bromwell  ▼.  Farmer,  1  Taunt.  427. 
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•The  KING  V.  SLYTHE. 

Where  a  corporator  has  attended  and  voted  at  a  meeting  for  the  election  of  officera  of  the 
boroQgh,  he  will  not  Le  allowed  to  become  relator  in  quo  warranto,  and  impeach  the 
titles  of  the  peraone  there  elected  on  account  of  an  objeciton  to  the  title  of  the  preaiding 
officer,  aoleaa  he  ahowe  that  at  the  time  of  the  election  he  waa  ignorant  of  the  objection. 

Au  a/fidavir  lo  found  a  motion  for  qito  warranto,  is  sufficient  if  it  states  the  deponent's 
"ioformation  and  belief,"  thai  the  party  against  wbom  the  application  is  made  has 
exercised  the  office. 

Where  a  peraoa  had  an  inchoate  right  to  be  a  free  burgess  of  a  borough :  Held*  that  his 
title  could  not  be  impeached*  becauae  he  was  sworn  in  before  officera  who  were  so  de 
faet0,  but  Dot  de  jure. 

A  RVLB  had  been  obtained  in  the  last  term,  calling  npon  the  defendant  to 
show  cause  why  an  information  in  the  nature  of  quo  warranto  should  not  be 
filed  against  him  for  usurping  the  office  of  free  bui^ess  of  the  borough  of 
Ipswich.    The  rule  was  obtained  upon  an  affidavit  made  by  6.  R.  Clark  to  the 
following  effect.    By  the  governing  charter  of  the  borough,  there  are  in  Ipswich 
two  bailiffs,  elected  annually  on  the  8th  of  September,  for  the  good  government 
of  the  town.     The  old  bailiffs  have  always  presided  as  returning  officers  at  the 
court  holden  on  the  8th  of  September  for  the  election  of  bailiffs  and  other 
officers.     At  a  court  holden  on  the  8th  of  September,  1824,  at  which  W.  B. 
and  J.  A.  presided  as  bailiflfs  and  returning  officers,  F.  Seckamp  and  C.  C. 
Hammond  were  elected  bailiffs.     In  Easter  term,  1825,  informations  in  the 
nature  of  quo  warranto  were  filed  against  Seckamp  and  Hammond,  and  in 
Trinity  term,  1825,  they  disckiimed,  whereupon  judgment  of  ouster  was  signed 
against  them.     On  the  14th  of  June,  1825,  a  mandamus  issued,  commanding 
(he  bailiffs,  burgesses,  &c.,  of  the  borough  to  assemble  on  the  21st  of  July  then 
next,  and  elect  bailiffs ;  and  at  that  meeting  William  Batley,  one  of  the  com- 
mon-couucilmen,  W.  H.  and  B.  B.,  two  of  the  portmen  of  the  corporation,  and 
several  other  burgesses,  &c.,  were  present,  and  Seckamp  and  Hammond  were 
elected  bailiffs.     Batley  presided  at  the  meeting,  and  Seckamp  and  Hammond 
«2dl1    ^^^^  "^o^  111  ^^ore  him.   By  the  immemorial  custom  of  the  borough, 
^   *the  portmen  take  precedence  of  the  common-councilmen  in  all  corpo* 
rate  meetings.     At  the  great  court,  holden  September  8,  1825,  at  which  Seck- 
amp and  Hammond  presided,  they  were  re-elected  bailiffs  for  the  ensuing 
year.     In  Michaelmas  term,  1825,  a  rule  for  a  quo  warranto  information 
against  Seckamp  and  Hammond  was  made  absolute,  but  not  further  proceeded 
in,  and  they  continued  to  execute  the  office  of  bailiffs  for  the  whole  year.     At 
a  court  holden  before  them,  June  15th,  1826,  Slythe  was  admitted  and  sworn 
a  freeman.     The  affidavits  in  answer  showed  that  the  relator,  Clark,  voted  at 
the  election  of  bailiffs  in  September,  1825,  when  Seckamp  and  Hammond  pre- 
sided.   On  a  former  day  in  this  term, 

Campbeli  and  Patteson  showed  cause.  The  only  objection  that  can  be 
made  to  Slype's  tide  i?,  that  he  was  admitted  and  sworn  in  before  Seckamp 
and  Hammond,  and  that  they  were  not  legally  elected  bailiffs  of  the  borough. 
But  the  relator,  Clark,  was  present  and  voted  at  their  election ;  he  cannot, 
therefore,  now  impeach  it  either  directly  or  collaterally,  by  attacking  those  bur* 
gesses  who  were  sworn  in  before  them.  Bex  v.  TVevenen,  2  B.  &  A.  839 
(They  were  then  stopped  by  the  Court.) 

Aiantj  contra.  The  rule  by  which  a  person  who  has  concurred  in  an  elec- 
tion is  afterwards  restrained  from  impeaching  it,  does  not  apply  to  this  case. 
A  mle  for  a  quo  warranto  information  has  been  already  made  absolute  against 
Seckamp  and  Hammond ;  the  present  relator  does  not,  therefore,  come  forward 
*2421  ^  disturb  the  peace  of  the  borough,  but  merely  to  follow  up  that  *which 
^  has  been  done  by  the  Court.  It  does  not  appear  that  he  knew  of  any 
objection  to  Seckamp  and  Hammond  at  the  time  of  the  election  of  bailiffs  in 
Septembcft  1825. 


120  The  King  v.  Slythb.    H.  T.  1827.  [24a 

A  similar  rule  had  been  obtained  against  Lane  and  Gobbold,  the  bailiffs  of 
the  borough,  elected  at  a  great  court  holden  September  the  8ih,  1826,  when 
Seckamp  and  Hammond  presided.  In  this  case  one  Monk  was  the  relator, 
and  the  objection  to  Lane  and  Cobbold  being,  that  Seckamp  and  Hammond 
were  not  good  presiding  officers,  and  it  appearing  that  he  had  concurred  in  their 
election  in  September,  1825,  the  Court  called  upon 

The  Solicitor  General  and  JUdereon  to  support  the  rule.  The  objection  to 
the  tide  of  Seckamp  and  Hammond  arose  at  the  election  in  July,  1825,  when 
they  were  elected  at  a  meeting  holden  in  pursuance  of  the  mandamus  from  this 
Court.  Batley,  a  common-councilman,  presided  at  that  meeting,  and  he  had 
Hot  power  to  preside  there  as  returning  officer.  Now,  it  does  not  appear  that 
Monk,  the  relator,  was  present  at  the  mandamus  election,  or  that  when  he  con- 
curred in  the  subsequent  election,  he  knew  of  the  objection  which  existed  to 
Seckamp  and  Hammond,  and,  therefore,  according  to  Rex  v.  Morris,,  3  East, 
213,  his  concurrence  in  that  election  does  not  now  preclude  him  from  becoming 
a  relator. 

Abbott,  C.  J.  It  has  been  generally  considered  a  rule  of  corporation  law, 
that  a  person  is  not  to  be  permitted  to  impeach  a  tide  conferred  by  an  election 
in  which  he  '*^has  concurred,  or  the  tides  of  those  mediately  or  imme-  rn^A^ 
diately  derived  from  that  election.  In  the  cases  of  Rex  v.  Trevenen  ^ 
and  Hex  y.  Morris^  some  attention  appears  to  have  been  paid  to  the  question 
whether  the  party  coming  forward  as  a  relator  were  or  were  not  conusant  of 
the  circumstances  of  the  case  at  the  time  when  he  concurred  in  the  former 
election.  But  it  seems  to  me,  that  to  allow  an  inquiry,  in  every  instance,  into 
the  relator's  knowledge  or  ignorance  of  every  particular  fact,  would  lead  to 
much  intricacy  and  confusion.  I  think  that  every  corporator  must  be  pre- 
sumed to  be  conusant  of  that  which  has  recendy  taken  place  in  the  corporation 
of  which  he  is  a  member,  unless  he  shows  the  contrary.  The  relator  in  each 
of  these  cases  concurred  in  the  last  election  of  Seckamp  and  Hammond ;  and 
the  question  is,  whether  we  shall  allow  them  in  this  indirect  mode  to  bring  the 
validity  of  that  election  before  us.  It  is  said,  that  they  did  not  concur  in  the 
prior  election.  Peradventure  they  might  not ;  but  until  the  contrary  is  shown, 
It  must  be  presumed  that  they  were  conusant  of  the  circumstances  under  which 
it  took  place.  For  these  reasons,  I  think  that  the  present  applications  cannot 
be  received.  But  in  order  to  prevent  any  misunderstanding  upon  this  point,  I 
will  add,  that  if  a  person  should  concur  in  an  election  in  ignorance  of  some  fact 
making  it  invalid,  and  should  afterwards  come  before  the  Court  and  show  the 
objection,  and  that  it  has  come  to  his  knowledge  since  the  election,  and  that  it 
is  a  matter  which  ought  to  be  inquired  into,  I  would  by  no  means  have  it 
inferred  from  the  decision  in  the  present  case  that  such  an  application  ought 
not  to  be  heard. 

*LnTLEDALE,  J.,  coucurred.t  r*244 

Rule  discharged.       *^ 

Upon  these  rules  being  discharged,  others  of  the  like  nature  were  obtained 
against  the  same  parties,  at  the  relation  of  persons  to  whom  there  was  no 
objection ;  but  upon  cause  being  shown  on  this  day,  it  was  said,  that  the  affi- 
davits were  not  sufficient,  because  they  did  not  state  positively  that  the  defend- 
ants exercised  the  offices  from  which  it  was  proposed  to  remove  them,  but  that 
the  deponents  had  been  informed  and  believed  that  they  exercised  those  offices. 

The  Courts  upon  the  authority  of  Rex  ▼.  Norwood^  2  East,  177,  held  that 
these  affidavits,  uncontradicted,  were  sufficient,  observing,  that  it  made  a  great 
difference  whether  the  matter  of  hearsay  and  belief  went  to  the  validity  of  the 
tide,  or  merely  to  the  fact  of  the  party  having  exercised  the  office ;  and  the 
rule,  as  to  Lane  and  Cobbold,  the  bailiffs,  was  made  absolute. 

Batlbt,  J.,  had  left  the  Court,  and  Houiotd,  J.,  was  absent  from  indiaposttMiL. 


1443 


6   BARNBWAIil^   &   Cr£S8W£LL.  131 


In  the  CMe  o(S€X  v.  SfyihCf  a  free  burge«8,  an  aifidairit  wa«  made  showing 
that  Slythe  had  by  birth  an  inchoate  right  to  be  admitted  at  the  time  when  he 
took  the  oaths,  and  was  admitted  before  Seckamp  and  Hammond. 

Campbell  and  Pattt9on  showed  cause.  The  persons  before  whom  Slythe 
was  admitted  and  sworn  were  bailiffs  de  faeio^  and  that  is  sufficient  to  make 
^451  ^^  ^^  perfect.  There  is  not  any  instance  where  a  defect  of  tide  in  the 
^  presiding  officer  has  been  considered  a  sufficient  ground  for  setting  aside 
the  adfflissioQ  of  a  freeman ;  and  the  question  ought  not  to  be  raised,  for  it 
would  probably  affect  the  titles  of  many  hundreds  of  burgesses  in  different  cor- 
porations. The  act  of  administering  the  oaths  to  the  defendant  was  not  volun- 
tary  on  the  part  of  the  bailiffs;  in  doing  that  they  were  merely  ministerial 
officers,  and  upon  an  application  to  this  Court  by  Slythe,  showing  an  inchoate 
right,  a  mandamus  to  compel  them  to  administer  the  oaths  and  admit  him 
would  have  been  granted,  without  any  inquiry  as  to  whether  they  were  bailiffs 
dejwt  or  de  facto  only.  In  Rex  v.  Corporation  of  Shrewsbury^  Cas.  Temp. 
Hardv.  150,  it  was  admitted  that  acts  which  officers  are  compellable  to  do  are 
▼alid  when  done  by  officers  de  facto.  Admittance  to  the  office  of  a  free  buigess 
is  analogous  to  admittance  to  a  copyhold  estate,  and  that  may  be  done  by  a 
lord  of  die  manor  or  by  disseisin.  4  Co.  24  b.  Again,  a  mayor  de  facto  may 
bind  the  corporation  by  concurring  in  putting  a  common  seal  to  a  bond. 
Kmghl  Y.  Corporation  of  Welle^  1  Lutw.  510.  So,  also,  he  may  return 
members  to  parliament,  may  hold  sessions,  and  perform  judicial  acts ;  a  fortiori^ 
therefore,  he  may  admit  and  swear  in  a  freeman,  which  is  a  ministerial  act, 

Jidmn  znd  Jilderwnt  contra.  The  magnitude  and  importance  of  the  ques- 
tion, which  are  urged  on  the  other  side  as  an  answer  to  this  application,  ought 
to  induce  the  Court  to  make  the  rule  absolute.  It  is  said  that  because  the 
Court  would  grant  a  mandamus  to  compel  the  admittance  of  a  person  hanng 
an  inchoate  right  to  the  office  of  free  burgess,  leave  to  file  an  information  in 
*2461  *^®  nature  of  a  quo  warranto  ought  not  to  be  granted ;  but  in  either 
•I  case  the  Court  acts  upon  colorable  grounds,  and  where  a  mandamus 
issues,  all  questions  of  law  are  open  to  discussion  upon  the  return.  Besides, 
when  an  application  is  made  for  a  mandamus,  of  course  no  objection  is  made 
to  the  tide  of  the  persons  who  are  directed  to  obey  it,  and  they  themselyes 
cannot  raise  any  such  objecdon.  It  has  been  assumed,  that  admitting  free  btu^- 
gesses  is  merely  a  ministerial  act,  and  may  therefore  be  performed  by  bailiffii 
de  facto  s  but  it  is  their  duty  to  inquire  into  and  judge  of  tlie  tide  of  the  party 
^plytng  to  be  admitted.  [Baylby,  J.  You  do  not  affect  to  impeach  Slythe's 
original  tide.]  It  is  not  at  all  adverted  to,  and  cannot  affect  the  general 
question. 

Abbott,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The 
application  was  made  upon  this  ground  only,  that  the  party  was  admitted  to  his 
office  of  free  buigess  at  a  corporate  meeting  holden  before  bailiffs,  who  were 
not  good  presiding  officers.  That  is  prima  fade  a  valid  objection ;  but  the 
answer  made  to  it  is,  that  the  defendant  had  an  inchoate  right  to  be  admitted, 
I  take  it  to  be  clear,  that  where  a  tide  has  been  conferred,  that  is  defeated  by 
showing  that  the  party  conferring  it  had  no  right  to  do  so.  But  the  tide  in 
question  was  not  conferred  by  the  presiding  officers ;  their  duty  was  merely  to 
inquire  into  the  fact  of  the  existence  of  the  alleged  inchoate  right.  If  any  doubt 
as  to  the  propriety  of  the  admittance  had  been  suggested,  the  case  would  be 
different,  for  then  there  would  be  a  question  of  right  to  be  determined.  But 
where  we  find  a  person  having  a  clear  inchoate  right,  and  going  to  a  corporate 
»24*i  meeting  to  claim  his  admittance  as  a  free  burgess,  can  we  say  *that  his 
^  admittance  was  bad  on  account  of  a  defect  in  the  dde  of  the  officers 
presiding  at  that  meeting  ?  If  the  objection  were  good,  I  should  expect  to  find 
that  it  had  been  heretofore  raised,  but  there  is  no  case  to  support  it.  It  is 
iigued,  that  if  there  be  any  doubt,  we  ought  to  put  the  question  in  a  course  of 
trial.    We  are  not,  however,  left  without  any  disc^tion  in  such  cases,  and  we 
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kre  at  liberty  to  consider  the  consequences  of  suffering  the  question  to  be 
agitated.  If  this  rule  were  made  absolute,  we  might  be  called  upon  in  the  very 
next  term  to  grant  hundreds  of  the  same  description,  to  the  disturbance  of 
almost  every  corporation  in  the  kingdom.  This  consideration  might  suffice  to 
make  us  discharge  the  rule,  even  if  some  slight  doubt  existed,  but  no  such  doubt 
exists  in  my  mind,  and  I  think  that  we  ought  not  to  sanction  any  further  dis- 
cussion of  the  question. 

Rule  dischaiged. 


The  KING  v.  EVETT. 

A  coroner's  inquest  omitted  to  state  the  place  where  the  death  happened,  or  wbere  the 
body  was  foand ;  the  Dames  of  the  jurors  were  not  inserted  in  the  body  of  ihe  inquisi- 
tion, and  it  was  subscribed  b^  them  with  the  initials  only  of  their  Christian  names: 
Held,  that  these  were  defects  in  substance,  and  could  not  he  amended,  and  the  inqaiai- 
tion  was  quashed. 

The  inquisition  found  that  the  death  was  occasioned  by  a  coach  and  horses,  the  property 
of  A.  and  B.  &  Co.:  Held,  that  this  finding  could  not  be  altered  upon  affidavits  that 
the  property  was  in  A.  and  B.  alone. 

An  inquisition  removed  into  this  Court  was  in  the  following  words:  **  Inqui- 
sition taken  at  Wolverton,  in  the  county  of  Bucks,  on,  &c.,  before  James 
Bumham,  one  of  the  coroners  for  the  said  county,  on  view  of  the  body  of 
Elizabeth  Baldwin,  an  infant  then  and  there  lying  dead,  upon  the  oath  of  tlie 
several  persons  under  *written,  and  whose  seals  are  affixed,  who,  being  r«A^a 
duly  sworn,  say,  that  the  said  Elizabeth  Baldwin,  on,  Ac,  at  the  parish,  ^ 
and  in  the  county  aforesaid,  being  crossing  the  King's  highway  in  the  said 
parish,  it  so  happened,  accidentally,  casually,  and  by  misfortune,  the  said  Eliza- 
beth Baldwin,  in  the  attempt  to  cross  such  road,  was  suddenly  forced  to  and 
against  the  ground  by  the  leaders  of  a  certain  coach  called  the  Tally  Ho,  which 
was  passing  through  such  parish,  by  means  whereof  she  was  so  much  braifved 
and  otherwise  injured  as  to  occasion  her  death,  as  to  languish  for  the  space  of 
fifty-seven  hours,  and  then  died.  And  so  the  jurors  aforesaid,  upon  their  oath 
do  say  and  present  that  Elizabeth  Baldwin  in  manner  and  by  the  means  afore- 
said came  to  her  death,  and  not  otherwise,  and  that  the  said  coach  and  horses 
were  moving  to  the  death  of  her,  the  said  Elizabeth  Baldwin,  and  are  of  the 
talue  of  80?.,  the  property,  and  in  possession  of  Humphrey  Evett,  William 
Gilbert,  and  Company.'*  This  inquisition  was  signed  and  sealed  by  the  coro- 
ner and  jurors,  but  many  of  them  signed  the  initials  only  of  their  Christian 
names.  A  venire  having  been  issued  against  the  defendant  Evett,  he  appeared 
and  demurred  to  the  inquisition. 

Campbellf  in  support  of  the  demurrer,  contended  that  the  inquisition  was  bad« 
inasmuch  as  it  did  not  state  when  the  death  happened,  nor  where  the  bodj 
was  found.  That  the  names  of  the  jurors  ought  to  have  been  inserted  in  the 
body  of  the  inquisition,  and  also  that  the  jurors  ought  to  have  affixed  their 
Christian  names  at  full  length,  and  not  merely  the  initials.  That  the  caase 
of  the  death  was  stated  with  great  uncertainty,  there  being  nothing  to  explain 
what  was  meant  by  "  the  leaders  of  *the  coach,"  nor  any  averment  that  r»24o 
at  the  time  when  the  accident  happened  they  were  attached  to  and  ^ 
drawing  the  coach. 

Chiity,  contra,  contended  that  the  Court  must  presume  that  the  death  hap- 
pened, or  that  the  body  was  found  at  the  place  where  the  inquisition  was 
holden ;  and  that  the  other  objections  were  merely  of  form,  and,  therefore,  not 
grounds  of  general  demurrer. 
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Tlu  Coitri  did  not  gi?e  any  judgment,  but  their  opinion  appearing  to  be 
against  the  inquisition, 

Chitty  afterwards  obtained  a  rule  nisi  for  a  venire  facia$  to  bring  the  coroner 
into  court  in  order  that  he  might  amend  the  inquisition  by  inserting  the  place 
where  the  death  of  Elizabeth  Baldwin  happened,  and  also  the  Christian  names 
df  the  juron,  and  to  amend  the  statement  as  to  the  ownership  of  the  coach  and 
horses  by  striking  out  the  words  *'and  Company,*'  so  as  to  make  it  a  finding 
of  property  in  Evett  and  Gilbert  only.  The  motion  was  founded  upon  an  affi- 
davit made  by  the  coroner,  setting  out  the  names  of  the  jurors  at  length,  and 
aTerriog  that  they  were  the  same  persons  who  signed  the  inquisition,  and 
before  whom  it  was  taken,  and  also  that  the  coach  and  horses  were  the  pro^ 
perty  of  Evett  and  Gilbert,  and  that  he,  belieiring  them  to  be  in  partnershipt 
had  on  that  account  added  the  words,  **and  Company.*' 

Campbell  showed  cause.  The  only  object  to  be  gained  by  the  proposed 
amendment  is,  the  power  of  enforcing  the  payment  of  a  deodand,  and  not  the 
^oKA-i  advancement  of  justice,  for  which  alone  amendments  are  in  general 
^^J  •allowed.  In  Com.  Dig.  tit.  Q^cer,  (G.  12.)  it  is  laid  down,  that  "if 
an  inquisition  finds  the  substance,  though  defective  in  form,  it  may  be  amended." 
And  ail  the  cases  cited  are  instances  of  amendments  in  matter  of  form.  Hex 
T.  Saloway^  3  Mod.  101 ;  JRex  v.  Glover^  1  Sid.  2S0.  Here,  the  Court  are 
isked  to  allow  amendments  in  substance.  [He  was  then  stopped  by  the 
CourL] 

Chiiiy^  contra.  This  motion  was  founded  upon  the  affidavit  of  the  coroner, 
knd  amendments  of  the  same  nature  as  those  now  proposed  have  heretofore 
been  made  in  the  Crown-office.  [Abbott,  C.  J.  The  statement  of  ownership 
of  the  coach  and  horses  is  the  finding  of  the  jury.  How  can  the  Court,  or  the 
coroner  by  their  order,  alter  that?]  An  instance  of  such  an  amendment  has 
oocurred.t  [Abbott,  C.  J.  We  do  not  know  upon  what  affidavit  that  was 
done.]  In  Rolle's  Abr.  AnundminU  (B,)  several  instances  were  put  in  whieh 
a  sheriff  has  amended  the  names  of  jurors  in  the  panel  after  verdict;  and  in 
Rex  V.  Harrieanf  I  Sid.  225,  it  is  said  that  an  inquest  may  be  amended  in  all 
points  except  the  matter  of  the  verdict. 

Per  Curiam,  This  inquisition  does  not  state  where  the  death  happened, 
^AKi -I  nor  where  the  body  was  found.  It  *does  not  in  the  body  of  it  state  the 
''  names  of  the  jurors,  nor  are  their  Christian  names  subscribed  to  it. 
Now  it  is  essential  to  state  the  place  of  the  death  and  the  finding  of  the  body, 
in  order  to  originate  the  jurisdiction  of  the  coroner;  and  we  should  go  beyond 
aU  former  cases  were  we  to  allow  these  amendments.  The  purposes  of  justice 
do  not  appear  to  make  this  requisite,  and  for  those  purposes  alone  amendments 
are  in  general  allowed.  But  we  are  moreover  asked  to  alter  the  finding  of  the 
jury  as  to  the  ownership  of  the  coach  and  horses.  If  this  were  a  bill  found  at 
the  assizes  by  a  grand  jury,  in  which  the  Court  have  power  to  alter  mhtters 
of  form,  but  not  of  substance,  such  an  alteration  could  not  be  made ;  neither 
can  it  in  this  inquisition.     The  rule  must,  therefore,  be  discharged. 

Rule  discharged;  and  upon 

CampbelPe  motion,  the  inquisition  was  quashed  for  the  defects  before 
mentioned. 


t  A  record  of  an  inqntsition  in  Reg  v.  WilliamM  ^  Bellamy,  E.  T.  15  6. 3,  was  prodoeed 


io  tibs  defendants  to  soswer  for  the  deodand,  and  the  proceedings  were  •fter'ivards  stayed 
spon  payment  of  the  deodand  and  costs. 
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FAREWELL,  Administratrix,  t;.  DICKENSON. 

Declaration  in  debt  for  rent  aiated  a  demise  of  a  meaauage,  land,  and  premises,  with  the 
appurte Dances.  The  proof  was  of  a  demise  of  a  messuage  and  land,  together  with  tJu 
furniture^  utentilt,  and  implemeni$:  Held,  that  as  the  rent  issued  out  of  the  real  pro* 
peri^,  and  not  out  of  the  furniture,  it  was  auffictent  for  the  plaintiff  to  allege  and  prove  a 
demtae  of  the  real  property,  and,  therefore,  there  was  no  Tariaoce. 

This  was  an  action  of  debt  for  rent,  tried  before  Batlet,  J.,  at  the  last  sit^ 
tings  in  this  term  for  Westminster.  The  declaration  allefjred  a  demise  of  "a 
messuage  land  and  premises  with  the  appurtenances.'*  The  plaintifi*,  for  the 
purpose  of  proving  the  amount  of  rent  due,  put  in  evidence  an  agreement  dated 
the  20th  of  ^September,  1825,  between  J.  M.  Farewell,  the  late  husband  rMca 
of  the  plaintiff,  and  the  defendant,  which  described  the  property  demised  *- 
as  being  **a  messuage  or  tenement,  stable,  and  out-buildings,  with  the  cottage, 
garden  land,  and  appurtenances  belonging  thereto,  together  with  thefumUure^ 
uiensii$t  and  implemetitsJ**  The  learned  Judge  considering  the  agreemeat  ts 
an  entire  contract  for  the  rent  of  the  house,  dice,  with  the  furniture,  dice.,  held 
the  variance  fatal,  and  nonsuited  the  plaintiff,  but  gave  him  leave  to  apply  to 
the  Court  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  120/.  A  rule  ntjj 
for  that  purpose  was  obtained  by  Rowe^  who  relied  on  S^eneer^i  case,  5  Go. 
17;  Emoti  v.  Cole^  Cro.  Eliz.  255;  Newman  v.  Andertoih  2  New  Rep.  224; 
WaUh  V.  Pemberton^  Selw.  N.  P.  6th  edit.  616,  to  show  that  no  portion  of 
the  rent  issued  out  of  the  furniture,  but  that  the  whole  issued  out  of  the  land, 
and,  therefore,  the  demise  was  well  laid  as  a  demise  of  the  house,  dice 

ChUty  showed  cause  on  the  last  day  of  the  term. 

Rowt  was  stopped  by  the  Court. 

Per  Curiam*  It  appeared  that  the  furniture  was  one  of  the  things  demised. 
But  in  point  of  law  the  rent  issued  out  of  the  real  property,  and  not  out  of  the 
furniture.  It  was  sufficient,  therefore,  for  the  plaintiff  to  allege  and  prove  a 
demise  of  the  real  property  out  of  which  the  rent  claimed  issued,  and  the  rule 
for  entering  a  verdict  for  the  plaintiff  must  be  made  absolute. 

Rule  absolute. 


♦CHECCHI  ct  Ux.  u.  POWELL  et  al.  [•J58 

Where  hoahand  and  wife  commenced  an  action  for  money  lent  by  the  wife  before  mar- 
riage,  and  ahe  died  pending  the  action :  Held,  that  it  thereby  abated,  and  that  defendaai 
could  Dof  afierwarde  have  judgment  aa  in  esse  of  nonsuit. 

A  woiM  having  been  obtained  for  judgment  as  in  case  of  nonsuit  in  this  ease, 
Oldnali  Rusnil  showed  cause  upon  an  affidavit  that  the  wife  of  Checehidied 
afWr  notice  of  trial  was  given.  By  the  death  of  the  wife,  this  action,  which 
was  for  money  lent  by  the  wife  before  her  marriage,  is  at  an  end.  The  hus- 
band cannot  claim  the  wife's  choses  in  action  unless  he  reduces  them  into  poit- 
session  during  her  life ;  after  her  death  they  go  to  her  personal  representative. 
In  Co.  Lit«  351,  6,  it  is  laid  down,  that  «*  the  marriage  is  an  absolute  gift  of  all 
chattels  personal  of  the  wife  in  possession  in  her  own  right,  whether  the  husband 
survive  the  wife  or  no ;  but  if  they  be  in  action,  as  debts  by  obligation,  contract, 
or  otherwise,  the  husband  shall  not  have  them,  unless  he  and  his  wife  recover 
them."  Beamond  v.  Long^  Cro.  Car.  227,  shows  that  the  property  is  not 
altered  by  the  bringing  an  action,  unless  judgment  is  obtained  before  the  death 
of  the  wife. 
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Halcombf  contra*  The  husband  maj  during  hia  wife's  life  release  or  assign 
her  chose  in  action,  or  it  will  pass  to  his  assignees  in  case  of  bankruptcy,  but  a 
technical  rule  requires  that  her  name  should  be  used  in  bringing  an  action. 
Here  the  action  was  properly  commenced,  and  the  husband  did  all  in  his  power 
J2£4i  to  reduce  the  alleged  *debt  into  possession.  The  Court  will,  therefore, 
•I  allow  him  to  suggest  on  the  record  the  death  of  his  wife,  for  he  is  at  all 
▼ents  entided  to  recover  the  money  if  it  was  due  to  his  wife,  for  by  the  8tat« 
29  Car.  8,  c.  3,  s.  25,  he  is  entided  to  letters  of  administration. 

Abbott,  C.  J.  This  Court  has  not  any  question  before  it  respecting  aa 
equitable  assignment  of  the  wife's  chose  in  action,  or  the  operation  ot  the  bank* 
ntpt  laws.  The  doctrine  laid  down  in  Co.  Lit.  351  6.,  has  always  been 
receif  ed  as  law  in  Westminster  Hall.  Here,  then,  the  debt  was  never  vested  in  the 
husband,  there  being  no  recovery  in  the  wife's  lifetime.  He  may  have  another 
clum  as  her  personal  representative,  but  this  action  is  at  an  end.  The  rule 
must,  therefore,  be  dischaiged. 

Rule  dischaiged. 


«2^.  ^ELIZABETH  BIDDELL,  Widow,  (she  and  one  JOHN  COXE, 
-*      since  deceased,  being  sued  as  Executrix  and  Executor  of  THOMAS 
BIDDELL,  deceased,)  r.  MARY  DOWSE 

In  Error. 

D«elarKtiim  stated*  tbaf  before  the  making  of  the  promise  therein  mentioned,  certain  dif- 
ferences had  arisen,  and  a  certain  suit  was  depending  in  Chancery  between  M.  D.  and 
divers  infanta,  plaintifia,  and  P.  K.,  T.  B.  since  deceased,  and  J.R.,  defendants;  and 
it  waa  ordered,  with  the  consent  of  the  attorneys  of  the  parties  in  the  said  suit,  that  the 
aeveral  matters  in  question  in  the  said  suit,  and  all  dispates  and  differences  then  sabsist- 
iog  between  the  said  plaintiff.  M.  D.,  and  the  infants,  and  P.  K.  end  T.  B.,  since  deceased, 
should  be  referred  to  the  arbitrament  of  C,  who  waa  to  make  one  or  more  awards,  and 
in  case  either  of  the  parties  died,  the  death  was  not  to  abate  the  reference  ;  that  T.  B. 
afterwards  died,  before  the  making  of  the  award ;  that  the  arbitrator  awarded  that  the 
defendants,  as  executor  and  executrix  of  T.  B.,  should  pay  to  the  said  plaintiff  2251.  out 
of  T.  B.'s  assets,  and  that  being  so  liable  as  aforesaid,  the  defendants,  executor  and 
ezecuiriz  aa  aforesaid,  promised  to  pay:  Held,  upon  error,  that  no  aufficient  authority  to 
refer  on  behalf  of  the  infant  plaintifTs  was  shown,  the  attorneys  in  the  suit  having  no  such 
sathoriiy,  and  that  therefore  the  aobmiasion  waa  not  mutual,  and  consequently,  the 
award  waa  bad. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Common  PleaSf 
in  an  action  for  breach  by  the  defendants  below,  of  a  promise  to  pay  a  sum  of 
money  awarded  by  an  arbitrator.  The  first  count  of  the  declaration  stated, 
that  before  the  maikinff  of  the  promise  and  undertaking  of  the  defendants  as 
thereinafter  mentioned,  certain  differences  had  arisen,  and  a  certain  suit  was 
then  depending  in  the  High  Court  of  Chancery,  in  which  the  said  plaintiff, 
Mary  Dowse,  widow,  J.  Lightfoot  Wilkinson,  and  Mary  his  wife,  Jane  Dowse 
Wilkinson,  O.  Wilkinson,  Mary  Ann  Wilkinson,  J.  T.  Wilkinson,  John  Dowse 
Wilkinson,  E.  Wilkinson,  and  L.  H.  Wilkinson,  infants,  by  the  said  J.  L.  Wil« 
kinson,  their  father  and  next  friend  ;  and  W.  Jones,  and  Elizabeth,  his  wife, 
E.  Jones,  M.  W.  Jones,  J.  T.  W.  Jones,  W.  £.  J.  Jones,  and  J.  D.  Jones, 
infants,  by  the  said  W.  Jones,  their  father  and  next  friend ;  James  May,  and 
m^^  Sosannah,  his  wife,  J.  May  the  younger,  E.  T.  May,  and  *M.  May, 
^  infimts,  by  the  said  J.  May,  their  father  and  next  friend  ;  and  T.-  May 
and  J.  Boxer  were  plaintiffs :  and  Peter  King,  Thomas  Biddell,  Hnee  deeeoMedt 
and  J.  Beay,  were  defendants.    And  tliat  by  an  order  of  Sir  John  Leach,  Vice* 
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Chancellor,  bearing  date  the  14th  of  June,  1823,  it  was  amongst  other  thingf 
ordered,  with  the  consent  of  the  attorneys  of  tlie  parties  in  the  Maid  m/,  that 
the  several  matters  in  question  in  the  suit,  and  all  disputes  and  diflferences  then 
subsisting  between  the  said  plaintiff,  Mary  Dowse,  J.  Lightfoot  Wilkinson,  and 
Mary  his  wife,  William  Jones,  and  Elizabeth  his  wife,  and  James  May,  aod 
Susannah  his  wife,  and  Peter  King,  and  Thomas  Biddell,  since  deceased,  should 
be  referred  to  the  award,  arbitrament,  final  end,  and  determination  of  W.  C, 
who  was  to  be  at  liberty  to  make  one  or  more  award  or  awards  of  and  coneenh 
ing  the  matters  thereby  referred  to  him,  as  he  should  think  fit;  so  as  such  award 
or  awards  should  be  made  in  writing  under  the  hand  and  seal  of  the  said  W. 
C,  ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should  require 
the  same,  on  or  before  the  28d  of  June  then  next,  or  on  or  before  such  ulterior 
day  or  days  as  the  said  W.  G«  should  from  time  to  time  appoint  in  writing, 
by  indorsement  upon  the  said  order.  And  in  case  either  of  the  said  parties 
should  happen  to  die  before  the  making  of  the  final  award  under  the  said 
reference,  the  reference  was  not  to  abate,  but  the  executors  and  administrators 
of  the  parties  so  dying  were  to  be  considered  and  taken  as  parties  to 
the  order,  in  like  manner  as  their  testator  or  intestate.  The  declara- 
tion then  stated,  that  before  the  making  of  the  award  thereinafter  men- 
tioned, to  wit,  on  the  28th  of  June,  1824,  the  said  Thomas  Biddell  died, 
to  wit,  at,  d^c;  that  the  arbitrator  enlarged  the  time  for  making  hii 
'award,  until  the  last  day  of  Trinity  term,  1824,  and  that  he  during  the  rMK^ 
enlarged  time  for  making  his  award,  to  wit,  on  the  7th  of  July,  1824,  at,  *- 
dice,  made  his  award  in  writing  between  the  parties  aforesaid,  of  and  concern- 
ing the  said  differences ;  and  did  thereby  then  and  there  (amongst  other  things) 
award  that  the  defendants,  as  executor  and  executrix  of  Thomas  Biddell, 
deceased,  should,  out  of  the  assets  of  Thomas  Biddell,  on  the  27th  of  July, 
then  next,  between  the  hours  of  eleven  and  twelve  in  the  forenoon,  at  the  cham- 
bers of  Mr.  J.  Boxer,  of  Fumival's  Inn,  in  the  county  of  Middlesex,  pay  to  the 
plaintiff  tho  sum  of  225/.,  of  which  award  the  defendants,  executor  and  execu- 
trix as  aforesaid,  afterwards,  to  wit,  on  the  said  7th  of  July,  in  the  year  last 
aforesaid,  had  notice,  to  wit,  dice. ;  by  reason  of  which  said  premises  the  defend* 
ants,  as  executor  and  executrix  as  aforesaid,  became  liable  to  pay  to  the  plain- 
tiff  the  said  sum  of  225/.,  according  to  the  tenor  of  Uie  award,  to  wit,  at,  Sicr, 
and  being  so  liable,  they  the  defendants,  executor  and  executrix  as  aforesaid,  after- 
wards, to  wit,  on,  dice,  at,  dice,  in  consideration  thereof,  undertook  and  fai^fully 
promised  the  plaintiff,  to  pay  to  her  the  said  sum  of  225/.  at  the  time  and  in  man- 
ner as  in  tlie  award  was  directed.  Averment,  tliat  though  the  defendants,  exe- 
cutor and  executrix  as  aforesaid,  to  wit,  on  the  27th  of  July,  in  the  year  last 
aforesaid,  were  requested  to  pay  the  said  sum  of  225/.  to  the  plaintiff,  accord- 
ing to  the  tenor  and  effect  of  the  award,  yet  the  defendants,  executor  and  exe- 
cutrix as  aforesaid,  not  regarding  their  promise  and  undertaking,  did  not  nor 
would  when  so  requested,  nor  at  any  time  before  or  since,  pay  the  said  sum 
of  225/.  or  any  part  thereof,  to  the  plaintiff,  but  wholly  neglected  and  refused 
so  to  do,  to  wit,  dice.  To  this  count  there  was  *a  demurrer,  upon  which  rtoRg 
the  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff.  ^ 

Campbell^  for  the  plaintiff  in  error.  First,  the  order  of  the  Vice-chancellor 
could  not  have  been  made  the  foundation  of  an  action  at  law,  even  in  the  life- 
time of  Biddell.  No  action  is  maintainable  upon  an  order  of  court;  it  can  only 
be  enforced  by  attachment*  An  action  will  not  lie  on  a  final  decree  of  a  court 
of  equity,  unless  it  be  for  a  sum  which  would  be  a  debt  at  law.  Carpenter  t. 
Thomtori^  3  B.  die  A.  62.  Here  the  declaration  does  not  disclose  any  legal 
debt;  it  merely  recites,  that  there  was  a  suit  in  equity  between  parties,  of  whom 
some  were  married  women  and  others  infants.  There  is  nothing  to  show  that 
the  object  of  the  suit  was  to  recover  that  which  would  be  a  debt  at  law. 
Secondly,  neither  the  infitnts  nor  married  women  are  bound  by  the  submission, 
and  therefore  there  is  no  reciprocity.    Suppose  the  awaid  had  been  that  a  sum 
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of  money  should  be  paid  by  the  married  womenf  no  action  could  have  been 
maintained  against  them.  It  is  dear,  that  unless  die  submission  be  mutual  the 
award  is  void.  2  Saund.  61,  n.  2.  It  was  said  in  the  court  below,  that  it  must 
be  assumed  that  a  court  of  equity  would  take  care  of  Uie  interests  of  the  infants 
and  married  women ;  but  a  court  of  law  cannot  take  notice  of  that     Besides, 

in  Cavendiih  v. ,  1  Ch.  Ca.  279,  where  an  arbitrator  awarded  450/.  to 

an  inftnt,  and  that  bond  should  be  given  by  the  guardian  that  the  infant  should 
at  his  foil  age  convey  the  land  in  question,  the  Lord  Chancellor  refused  to 
enibrce  this  award,  and  said  that  he  would  never  decree  an  award  which  would 
bind  an  infant.     Supposing,  however,  that  an  action  might  have  been  mam- 
*2591   ^'^^  ^^  ^^  award  made  in  the  lifedme  of  all  *the  parties,  still  the  death 
-I   of  one  was  a  revocation  of  the  authority  of  the  arbitrator.     This  action 
is  founded  on  the  award,  not  on  a  promise  of  the  testator  that  his  executor 
should  perform  the  award.   Now,  a  submission  to  an  arbitrator  is  revocable  by 
the  law  of  Ei^land;  Vynior's  case,  8  Co.  162;  Rolle*8  Abr.  Authority ^  (D;) 
^nd  that  is  so  even  where  the  authority  is  created  by  a  rule  of  court   JMUne  v. 
Grairix^  7  East,  608.     The  death  of  either  of  the  parties  to  the  submission,  is 
a  revocation  of  the  authority  of  an  arbitrator,  even  where  a  verdict  is  taken  for 
the  plaintiff,  and  the  submission  is  by  order  of  Nisi  Prius.   Pott9  v.  Watd^ 
1  Maiah.  366;    Toussaint  v.  Hartop^  7  Taunt  671  ;  Cooper  v.  Johmon^ 
9  B.  &  A.  394.     This  being  the  general  rule  of  law,  the  question  is,  what  is 
the  effect  of  the  clause  in  the  submission,  by  which  the  parties  agreed  that  the 
reference  should  not  abate  by  death,  but  that  the  personal  representatives  should 
be  considered  parties  to  the  order.     Such  a  provision  is  inconsistent  with  the 
nature  of  a  submission  to  arbitration,  which  is  revocable  and  revoked  by  the 
death  of  either  of  the  parties  to  the  submission,  and,  consequendy,  an  executor 
cannot  be  bound  by  an  award  made  aAer  the  death  of  his  testator.     A  submisr 
sion  to  an  arbitrator  is  analogous  to  a  power  of  attorney,  which  is  revocable 
and  revoked  by  the  death  of  the  party  making  it    In  Co.  Litt.  s.  66,  it  is  laid 
down,  **  If  a  man  maketh  a  deed  of  feoffment  to  another,  and  a  letter  of  attorney 
to  one  to  deliver  to  him  seisin  by  force  of  the  same  deed ;  yet  if  livery  of  seisin 
be  not  executed  in  the  life  of  him  who  made  the  deed,  this  availeth  nothing ;" 
and  in  Co.  Litt  62,  6,  it  is  laid  down,  that  **a  letter  of  attorney  to  deliver 
*2fi01    ^^^^,  ^^  seisin  aAer  the  decease  of  the  feoffor,  is  *void."     It  is  true 
•1    that  in  Roby  v.  Thodvts^  Styles,  423,  a  custom  for  a  copyholder  to 
make  a  writing  in  the  nature  of  a  letter  of  attorney,  to  two  copyholders  of  the 
manor  to  surrender  his  copyhold  aAer  his  death,  was  held  to  be  good ;  but  that 
custoai  was  equivalent  to  a  law.     In  RoUe's  Abr.  Feoffment^  s.  1 ,  it  is  said, 
*«if  a  man  makes  a  deed  of  feoffment  with  a  letter  of  attorney  to  J.  S.,  to  deli* 
ver  seisin  after  his  death,  the  attorney  cannot  deliver  seisin  during  his  life ;  and 
if  be  does,  he  is  a  disseisor;  nor  can  he  deliver  seisin  after  his  death.     But  if 
mayor  and  commonalty  or  dean  and  chapter  make  a  feoffment  and  letter  of 
attorney  to  deliver  seisin,  this  authority  does  not  determine  by  the  death  of 
mayor  or  dean."  Bacon's  Abr.  ^u  Authority^  (E.)   These  passages  show  that 
such  an  authority  cannot  be  made  irrevocable.     In  Waison  v.  ISng,  4  Camp. 
272,  it  was  held,  that  a  power  of  attorney,  coupled  with  an  interest,  was  instandy 
revoked  by  the  death  of  the  grantor;  and  that  an  act  afterwards  bona  fide  done 
under  it  by  the  grantee,  before  notice  of  the  death  of  the  grantor,  was  a  nullity. 
So  payment  to  an  attorney,  aAer  the  death  of  the  principal,  without  authority^ 
has  been  held  to  be  no  discharge.    Murray  v.  The  JEaei  India  Company^ 
5  B.  dc  A.  204.     Where,  indeed,  a  verdict  is  taken  for  a  specific  sum,  subject 
to  the  award  of  an  arbitrator,  and  words  are  introduced  into  the  order  of  refer- 
ence to  make  the  award  binding  on  the  personal  representative,  the  award  is  good ; 
7^/er  V.  JcfMM^  9  B.  &  C.  144;  but  there  the  sum  awarded  by  the  arbitrator 
IB  considered  as  if  it  had  been  originally  awarded  by  the  jury.  Zee  v.  lAngard 
«2611   ^  ^^^  ^^^  *  Borrowdale  v.  HUehener^  3  B.  dc  P.  244.     In  this  case 
^  there  was  no  verdict    The  right  of  the  plaintiff  below  *tests  entirely 
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on  the  award ;  and  onlen  there  was  an  instrument  binding  all  the  parties  ts 
submit  to  an  award  made  after  the  death  of  the  testator,  it  is  void.  The  mar- 
riage of  a  woman  is  a  revocation  of  a  submission  made  by  her  when  sole. 
Jinonymous,  Sir  W.  Jones,  888 ;  White  v.  Giffbrd,  Roll.  Abr.  JiuthorUy,  (E,) 
pi.  4;  Charnleyy,  WtMianley^  5  East,  266.  Now  suppose  that  a  singfle 
woman  were  to  agree  that  her  marriage  should  not  operate  as  a  revocation  of  a 
submission,  an  award  made  after  her  marriage  would  not  bind  her  husband ;  or 
if  he  were  afterwards  to  die  it  would  not  bind  the  wife.  The  husband,  if  living, 
or  the  wife  (if  he  died)  might  be  sued  for  revoking  the  authority,  but  not  for 
Don-perCbrmance  of  the  award.  Powell  v.  Qrakanih  7  Taunt.  580,  will  be 
relied  upon  on  the  other  side ;  but  there  the  contract  was  irrevocable  in  its 
nature,  and  therefore  binding  on  the  representatives :  for  it  was  a  promise  upon 
good  consideration  by  a  testator  that  his  executors  should  pay.  Then  as  to  the 
declaration.  Here  the  promise  is  not  alleged  to  have  been  made  by  the  defend- 
ant a»  executrix.  The  promise  alleged  is  a  personal  promise  by  the  defendant 
and  no  consideration  for  it  is  stated.  There  is  no  allegation  of  assets.  N^w  a 
promise  by  an  administratrix  to  pay  the  debt  of  the  intestate,  if  there  be  do 
assets,  is  nudum  pactum.  Pearson  v.  Henry  ^  6  T.  R.  6.  Besides,  the  promise  is 
to  pay  in  manner  directed  by  the  award,  viz.,  out  of  the  assets.  An  averment 
of  assets  was,  therefore,  essential.  This  form  of  declaration  would  deprive 
a  defendant  of  the  opportunity  of  pleading  plene  administravit,  Brigden 
*v.  ParktM,  2  B.  &^  P.  424.  Henahall  v.  BobertSy  6  East,  160.  It  is  r^^ 
not  even  alleged  that  Biddell  lived  until  the  arbitrator  took  upon  him-  '- 
eelf  the  burden  of  the  arbitration,  or  that  the  executor  ever  knew  of  the  sub- 
mission. 

Holt 9  contra.  It  may  be  conceded  that  no  action  at  law  would  be  maintain- 
able upon  the  order  of  the  Vice-Chancellor  taken  per  $e.  But  the  parties  hare 
adopted  the  order,  and  thereby  have  made  the  submission  their  agreement,  and 
this  action  is  founded  on  that  agreement.  Then  the  question  is,  whether  there 
has  been  anjr  sufficient  consent  of  the  parties.  The  submission  is  stated  to 
have  been  made  with  the  consent  of  the  attorneys  in  the  suit.  Now  an  atto^ 
ney  has  authority  to  refer  to  arbitration  a  cause  in  which  he  is  engaged.  FUmer 
▼•  Delber^  8  Taunt.  486.  So  a  consignee  of  goods  has  authority  to  refer  matters 
in  difference  between  his  principal  and  a  third  party,  relating  to  the  goods  con- 
signed to  him.  Curtis  v.  Barclay ^  5  B.  die  C.  141.  A  solicitor  in  equity  has 
a  more  extensive  authority  than  an  attorney  in  an  action  at  law,  and  he  may 
clearly  refer  the  suit.  But,  at  all  events,  the  submission  is  not  void,  but  void- 
able only,  at  the  election  of  the  infants  when  they  attain  their  full  age.  That 
being  so,  an  action  might  have  been  maintained  against  Biddell  if  the  award 
had  been  made  in  his  lifetime.  Then  as  to  the  revocation,  it  is  true  that  either 
party  to  a  submission  may,  by  an  act  done  by  him,  revoke  the  authority  of  the 
arbitrator,  and  that  the  death  of  either  by  law  operates  as  a  revocation.  But 
it  is  competent  to  the  parties  to  agree  not  to  revoke  *by  their  own  act,  r^^ 
or  that  the  death  of  either  of  them  shall  not  operate  as  a  revocation  of  ^ 
the  authority.  Here  the  testator  agreed  that  his  death  should  not  operate  as  a 
revocation  of  the  authority  of  the  arbitrator,  and  his  executors  are  bound  by 
that  agreement.  Then  as  to  there  being  no  averment  of  assets,  that  was  a  fact 
within  the  knowledge  of  the  executors,  and  they  ought  to  have  shown  the  want 
of  assets. 

Cur.  adv.  vulU 

Abbott,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

The  action  against  the  plaintiff  in  error  was  brought  in  the  court  below  on 
an  alleged  promise  to  pay  a  sum  of  money  awarded,  the  consideration  for  the 
promise  being  an  assumed  legal  oUigation  to  make  such  payment  according  to 
an  award.  Nothing  appears  to  show  a  legal  obligation  arising  after  the  award 
to  pay  the  money  in  pursuance  of  the  award,  udess  there  had  existed  previ* 
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oosly,  and  before  the  award,  a  legal  obligation  to  abide  by  and  perform  it  when 
it  should  be  roade«  Such  a  legal  obligation  subjecting  a  party  to  an  action  for 
non-performance,  mast  arise  out  of  some  valid  and  competent  submission  to  the 
authority  of  the  arbitrator.  It  therefore  becomes  necessary  to  consider,  whether, 
Qpon  the  facts  set  forth  in  the  declaration,  there  appears  to  have  been  such  a 
valid  and  competent  submission.  The  submission  mentioned  in  the  declara- 
tion is  an  order  of  the  Vice-Chancellor  made  in  a  suit  pending  before  him  by 
consent  of  the  attorneys  of  the  parties  in  the  suit.  It  is  not  alleged  that  the 
testator  assented  to  the  reference,  or  that  he  or  his  executors  had  any  know- 
*2d47  '^^^  ^^^^  before  the  award  *wa8  made.  The  order  of  the  Vicc-Chan- 
-'  celior  cannot  be  enforced  by  action.  This  was  admitted.  Then  was 
the  consent  of  the  attorneys  of  the  parties  to  the  suit,  without  more,  a  valid  and 
competent  submission  t  In  order  to  answer  this  question,  it  is  proper  to  observe 
who  were  parties  to  the  suit,  and  what  were  the  matters  submitted.  Of  the 
parties  to  the  suit,  some  of  the  plaintiffs  therein  appear  to  have  been  adults  stii 
jurii,  others  married  women  joined  with  their  husbands,  and  others  infants 
suing  by  their  next  friends.  The  defendants  were  all  adults.  The  matters 
sabmitted,  are  the  several  matters  in  question  in  the  suit,  and  all  disputes  and 
differences  between  the  adult  plaintiffs,  including  the  husbands  and  their  wives, 
and  the  defendants  in  the  suit.  The  matters  in  question  in  the  suit  must  be 
taken  to  include  the  interest  of  the  infant  plaintiffs.  Now,  if  an  action  hac 
been  brought,  and  a  declaration  framed,  not  upon  the  award,  as  has  been  done, 
but  upon  the  submission  to  the  award,  it  would  have  been  necessary  to  allege 
a  promise  to  perform  the  award,  and  to  have  shown  also  a  consideration  for  that 
promise,  which  mast  have  been  a  promise  or  some  other  binding  matter  on  the 
other  side.  Admitting  for  the  sake  of  argument,  but  no  further,  that  the  con* 
eent  of  the  attorneys  of  such  of  the  parties  in  the  suit  as  were  adult  might  be 
binding  upon  them«  and  equivalent  to  or  evidence  of  a  promise  on  their  part  to 
sabmit  to  and  perform  the  award,  and  that  this  might  have  been  a  considera* 
tion  sufficient  to  support  the  promise  of  the  other  parties  to  the  suit,  as  far  as 
reprds  the  interest  of  the  adult  plaintiflTs,  how  does  it  appear  that  any  such 
consent  was  given,  or  promise  made  by  or  on  behalf  of  the  infant  plaintiflTs  f 
*2651  '^^^  ^^y  consent  shown  in  the  declaration,  is  the  consent  *of  the  attor* 
-I  neys  of  the  parties  in  the  suit;  but  the  infitnts  cannot  have  had  an 
attorney  either  in  or  out  of  the  suit,  and,  therefore,  no  person  representing  them 
is  alleged  to  have  consented  to  the  reference.  And  if,  by  the  attorneys  of  the 
parties  in  the  suit,  we  are  to  understand  the  attorneys  of  the  next  friends  of  the 
infants,  can  it  be  inferred  merely  from  that  character  of  attorneys,  that  they 
had  authority  to  bind  their  principals,  the  next  friends  of  the  infants,  to  answer 
and  become  personally  bound  for  the  infants'  acquiescence  under  and  per- 
formance of  the  award,  and  to  be  responsible  if  they  should  refuse  to  do  so 
when  they  came  of  age,  and  should  choose  to  open  and  reagitate  the  matter. 

If  we  were  to  do  this,  we  should  impose  upon  the  next  friend  of  an  infant 
an  obligation  far  dilierent  from  that  which  he  takes  upon  himself  when  he 
consents  to  be  named  as  next  friend  for  the  purpose  of  a  suit. 

We  therefore  think  the  Court  cannot  do  this  by  inference  only,  as  by  the 
frame  of  the  present  declaration  the  Court  is  required  to  do.  If  in  fact  the 
next  friends  of  the  infants  did  take  this  obligation  upon  themselves,  that  matter 
ought  to  have  been  specially  averred  and  shown.  Nothing  of  that  kind  is 
shown,  but  the  case  is  left  to  rest  entirely  on  the  consent  of  the  attorneys  of 
the  parties  in  the  suit.  There  is  a  report  of  a  case  in  the  Court  of  Chancery 
very  much  resembling  the  present ;  Trin.  term,  28  Car.  2 ;  1  Cha.  Ca.  279 
It  was  shortly  noticed  at  the  bar ;  I  shall  quote  it  more  at  length. 

Matters  in  difference  were  referred  by  consent  and  order  of  the  Court,  and 

an  award  made.     Exceptions  were  taken  to  the  award  on  one  side,  and  the 

*2601  ^^^  ^^^  sprayed  it  might  be  decreed.     The  Lord  Chancellor  (Lord 

-^  Nottingham)  said,  **  When  there  is  a  reference  by  consent  and  order  of 
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courUif  it  appear  unequitable,  this  Court  will  not  decree  it;  and  accordingly  m 
this  cause,  set  aside  the  award  and  bond  of  submission.  The  reason  was, 
because  it  concerned  an  infant,  to  whom  450/.  was  awarded,  and  that  btHid 
should  be  given  by  the  guardian  that  the  infant  should,  at  his  full  age,  convey 
the  lands  in  question,  which  is  not  reasonable ;  for  he  may  die,  or  if  he  live  to 
full  age,  may  refuse  to  convey..  It  ia  not  mutual^  In  like  manner,  we 
think  the  submission  in  the  case  now  before  the  Court  was  not  mutual.  It  is 
true,  that  we  cannot  say  whether  in  fact  the  interest  of  the  infants  is  affected 
by  this  award  ;  but  if  the  submission  fails  as  to  one  important  part,  we  think 
it  cannot  stand  as  to  the  residue.  A  person  may  be  wUling  to  submit  a  suit  in 
equity,  and  all  other  matters  to  reference,  and  yet  not  willing  to  submit  other 
matters,  and  leave  the  suit  to  proceed.  And  upon  this  ground,  without  adrert^ 
ing  to  the  other  objections  that  were  taken  in  the  ailment  at  the  bar,  we  think 
the  plaintiff  below  has  not  shown  a  good  cause  of  action,  and,  consequently, 
that  the  judgment  must  he  reversed. 

Judgment  reversef^. 


*RUL£S  OF  COURT. 
Hilary  Term,  7  ^  8  G.  4,  1827. 

Whbbbai  much  vexation  and  expense  have  been  occasioned  to  defendants  in 
informations  in  the  nature  of  quo  tearrantOf  by  the  practice  of  raising  issues 
upon  various  matters  distinct  from  the  ground  on  which  the  information  was 
granted  by  the  Court : 

Now  for  providing  a  remedy  in  this  behalf,  it  is  ordered,  that  from  hence- 
forth the  objections  intended  to  be  made  to  the  title  of  the  defendant  shall  be 
specified  in  the  rule  to  show  cause,  and  that  no  objection,  not  so  specified, 
•hall  be  raised  by  the  prosecutor  on  the  pleadings,  without  the  special  leave  of 
die  Court,  m  of  some  Judge  thereof. 


,  It  is  ordered,  that  no  officer  of  the  King's  Bench  prison,  or  any  other  persoiH 
employed  by  the  marshal  therein,  in  the  management  or  superintendence  of 
the  prison  or  prisoners,  shall  either  directly  or  indirecdy  be  concerned  in  selling 
^ay  article  to,  or  doing  any  work  for  any  of  the  prisoners ;  and  that  the  mar- 
shal shall  remove  from  his  place  every  such  officer  or  person  aforesaid  who 
shall  be  guilty  of  violating  this  rule,  pursuant  to  the  nile  of  this  Court  of 
Michaelmas  term,  in  the  58th  year  of  his  late  majesty. 
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•CORBETT  V.  PACKINGTON,  Bartt 

In  a  deelantioD  on  the  e«M,  one  count  stated  that  plaintiflT,  at  the  reauest  of  tha  defend- 
ant, Had  eaueed  to  be  delivered  to  him  certain  boars,  pigs,  dec,  to  be  taken  care  of  by 
the  defendant  lor  plaintiff,  for  reward  to  him,  defendant,  and  in  consideration  thereof 
defendant  ludertooK,  and  then  and  there  agreed  with  the  plaintiff  to  take  care  of  the 
boars,  Slc.,  and  to  redeliver  the  same  on  request :  Held,  on  motion  in  arrest  of  judgment, 
that  this  was  a  count  in  assampsit,  and  could  not  be  joined  with  counts  in  case. 

Cask,  The  first  count  of  the  declaration  stated,  that  the  plaintiff  at  the 
request  of  the  defendant  had  caused  to  be  delivered  divers  boars  and  pigs,  to 
be  by  the  defendant  safely  and  securely  kept  and  fed  ;  yet  the  defendant  not 
regarding  his  doty  whilst  he  had  the  said  boars,  dice.,  for  the  purpose  aforesaid* 
to  wit,  on.  Ice.,  conducted  himself  so  carelessly  in  and  about  the  keeping  and 
feeding  of  the  said  boars  and  pigs,  that  by  and  through  the  mere  negligence  of 
the  defendant  in  that  behalf,  die  same  were  wholly  lost  to  the  plaintiff. 

Second  count*  That  the  plaintiff,  at  the  like  instance  of  the  defendant,  had 
caused  to  be  delivered  to  him  divers  other  boars,  dec,  to  be  taken  care  of  by 
the  defendant  for  the  plaintiff,  for  reward  to  him  the  defendant  in  that  behalf, 
and  tn  toimderaiion  thereof  he,  the  defendant,  undertook,  and  then  and  there 
agrtid  with  the  plaintiff  to  take  due  and  proper  care  of  the  last  mentioned 
boars,  d^.,  and  to  redeliver  the  same  to  the  plaintiff  when  the  defendant  should 
be  thereunto  aAerwards  requested ;  and  although  defendant  was  aAerwards,  to 
wit,  on,  dke.,  requested  by  the  plaintiff  to  redeliver  the  same  to  the  plaintiff; 
yet  the  said  defendant  not  regarding  his  duty  in  that  behalf,  did  not,  when  so 
*2M1  '^Q^^'^*  redeliver  them ;  but,  on  the  contrary,  *by  and  through  his 
•I  carelessness,  dec,  the  last  mentioned  boars,  dus.,  became  wholly  lost  to 
the  plaintiff. 

Tliird  count  in  case  and  count  in  trover.  Plea,  not  guilty.  At  the  trial  befors 
Gabsow,  B.,  at  the  last  Summer  assizes  for  Worcestershire,  a  verdict  was  found 
for  the  plaintiff.  In  Michaelmas  term,  a  rule  tnH  for  arresting  the  judgment  on 
the  ground  of  a  misjoinder  of  the  counts  was  obtained ;  against  which, 

/'eoftf,  Seijt.,  now  showed  cause.  The  first,  third,  and  last  counts  of  the 
declaration  in  this  case  are  certainly  laid  in  case,  and  it  will  be  said  that  the 
second  discloses  a  cause  of  action  arising  ex  eontraetUf  and  is  therefore  impro* 
perly  joined  with  the  others.  But  th*".  facts  stated  in  that  count  raise  a  auty 
witboot  any  promise,  and  if  that  dot)'  has  been  violated  by  any  wilful  act,  or 
by  negligence  on  the  part  of  the  defendant,  that  is  a  cause  of  action  in  tort,  and 
not  in  contract.  In  Ifoeon  v.  Sandford^  2  Salk.  440,  the  declaration  (which 
was  in  lort^  stated  that  defendants,  part  owners  of  a  ship,  undertook  to  carry 
goods  for  nire,  and  no  objection  was  made  to  the  form  of  action,  but  to  the 
omission  of  some  joint  owners.  Formerly  all  cases  of  this  description  were 
considered  as  lying  in  tort.  If  the  obligation  to  take  care  of  the  pigs  did  not 
ariee  as  a  necessary  duty,  then  perhaps  this  count  might  be  considered  as  in 
assumpsit.  But  there  is  no  attempt  to  charge  the  defendant  with  any  thing  not 
arising  out  of  the  duty  imposed  by  law  independent  of  any  promise,  and  the 
whole  of  it  is  answered  by  the  plea  of  not  guUty,  and  the  same  judgment  might 
be  given  on  the  whole  declaration.  The  counts  may  therefore  be  joined 
mojif\  *MCording  to  the  rule  laid  down  in  Brown  v.  Dixon^  1  T.  R.  S74,  which 
•^  came  before  the  Court  on  special  demurrer.  So  in  Judin  v.  Samuelf 
1  N.  R.  48,  where  it  was  objected  on  general  demurrer,  that  counts  charging 
that  which  was  properly  the  subjeet  of  an  action  of  assumpsit,  could  not  be 
with  a  count  in  trover,  it  was  answered  and  held  by  the  court,  that  ae 


t  Three  of  the  ludgea  of  this  simrt  sat,  as  on  former  oeoaaione.  from  Tuesday  the  13th, 
10  Tbareday  the  82d  of  Febmarf,  tDclnsive  j  and  from  Moodav  the  30ih  of  April,  to  Tnea* 
day  the  1st  of  May  indonve.  Ditring  that  period  this  and  the  foUowiog  eases  were 
tefoed  sad  dsisrmnied. 
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the  counts  were  in  form  in  tort,  and  the  same  plea  might  be  pleaded  to  the 
whole,  the  objection  must  fail,  and  that  judgment  was  aHerwards  affirmed  on 
error.  6  East,  333.  In  the  present  case  there  is  no  allegation  that  the  defendant 
promisedf  and  the  mere  introduction  of  the  word  agreed  into  the  count  in  ques- 
tion does  not  make  it  assumpsit ;  for  in  Cogga  v,  Bernard^  2  Ld.  Raym.  909. 
there  was  the  word  undertook  and  yet  the  count  was  held  good  as  being  in  tort 
Orton  V.  Butler^  5  R.  &  A.  652,  is  distinguishable :  there  the  demurrer  was  to 
the  particular  count,  and  not  to  the  whole  declaration  for  misjoinder;  the  cause 
of  action  was  the  non-payment  of  money,  which  cannot  properly  be  considered 
as  a  cause  of  action  ex  delicto.  In  Ooveti  ▼.  Badnidge^  3  East,  62,  that  was 
laid  in  tort  which  might  have  been  laid  in  assumpsit,  and  yet  it  was  held,  that 
being  in  tort,  judgment  might  be  had  against  one  defendant  who  was  found 
guiltv,  although  the  others  were  acquitted. 

Tauntoht  contra.  The  case  of  Orton  v.  Butler  is  material,  not  as  being  a 
direct  authority  upon  this  question,  but  on  account  of  the  opinion  solemnlj 
declared  by  the  Court  as  to  the  importance  of  preserving  the  forms  of  acdoa 
provided  by  the  law  for  particular  cases.  If  they  *are  to  be  preserved,  r«27i 
the  case  of  Mountford  v.  Horton^  2  N.  R.  62,  is  decisive  of  the  present  ^ 
question;  for  it  was  there  held,  that  the  word  agreed  imported  a  promise 
That  word  occurs  in  the  second  count  of  this  declaration,  and  a  sufficient  con 
sideradon  for  the  agreement  is  shown  :  the  count  is  therefore  in  assumpsit,  and 
might  have  been  joined  with  others  adapted  expressly  to  that  form  of  action. 

Baylet,  J.     It  has  been  properly  conceded,  that  counts  in  tort  and  assumpsit 
cannot  be  joined;  it  is  therefore  material  to  see  whether  this  second  count  be 
framed  in  Uie  one  or  the  other  form.     It  has  been  argued  that  it  cannot  be  in 
assumpsit,  because  the  word  promise  does  not  occur,  and  because  it  merely 
states  that  duty  in  the  defendant  which  the  law  would  impose  without  a  pro- 
mise.    In  the  case  oi  Lea  v.  JVeUk^  2  Ld.  Raym.  1516;  2  Str.  793,  it  was 
held,  that  a  count  was  not  good  in  assumpsit,  no  promise  being  laid ;  but  vfi  that 
case  it  was  not  stated  that  the  defendant  eitlier  affreed  or  undertook.     Here 
both  those  words  opcur,  and  the  case  of  Mountford  y,  Horton^  which  I  think  a 
sensible  decision,  goes  the  whole  length  of  proving  that  those  words  import  a 
promise.     The  count  is  therefore  in  form  in  assumpsit.     But  it  was  next  said, 
that  as  the  party  had  merely  agreed  to  do  that  which  was  a  common  law  duty, 
it  was  unnecessary  to  resort  to  the  promise,  and  therefore  it  might  be  rejected, 
and  the  count  still  be  considered  as  in  tort     Now  the  common  law  duty  of  the 
defendant  was  to  take  care  of  the  pigs  delivered  to  him,  in  order  that  the  plain- 
tiff might  come  and  take  them  away ;  but  the  count  alleges,  that  the  defendant, 
in  consideration  of  the  reward  to  be  paid,  ^undertook  and  agreed  to  take   rcoTo 
care  of  the  pigs,  and  to  redeliver  them  to  the  plaintiff,  and  the  breach  is   *■ 
that  he  did  not  redeliver  them.     That  requires  something  to  be  done  by  the 
defendant  beyond  the  common  law  duty.     The  obligation  to  redeliver  arose  out 
of  the  agreement  alone.     In  Cogga  v.  Bernard^  the  declaration  certainly  con- 
tained the  word  undertook,  but  no  consideration  for  a  promise  was  shown,  and 
the  plea  was  not  guilty.     There  was  only  one  count  in  the  declaration,  and  no 
question  as  to  misjoinder  could  arise.     But  I  think  it  was  properly  held  to  be 
a  count  in  tort,  one  essential  ingredient  to  a  count  in  contract,  viz.,  a  considers* 
tion,  not  being  stated.     This  count  contains  an  undertaking  and  a  consideration 
sufficient  to  sustain  the  undertaking.     It  is,  therefore,  clearly  in  assumpsit,  and 
is  improperly  joined  with  counts  in  tort.     It  is  unnecessary  to  give  an  opinion 
as  to  the  possibility  of  framing  a  count,  setting  out  merely  a  common  law  duty 
in  such  a  manner  that  it  might  be  joined  with  other  counts  either  in  assumpsit 
or  case.    For  these  reasons  1  think  that  the  judgment  in  the  present  case  must 
be  arrested. 

HoLROTD,  J.  I  also  think  that  the  judgment  must  be  arrested.  At  first  I 
was  inclined  to  think  that  the  objection  was  answered,  by  the  aigument  that  the 
second  count  discloses  a  mere  common  law  duty,  although  arising  out  of  a  con« 
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tract,  as  in  Matt  ▼•  GoodtaUj  8  Wile.  348.  But  the  ooant  is  laid  in  assumpsity 
and  not  ex  ddidOt  snd  the  undertaking  goes  beyond  the  mere  duty ;  the  defend* 
ant  was  not  only  to  do  that  for  which  the  pigs  were  delivered  to  him*  viz.,  to 
*2731  ^^  ^^'^  ^^  them,  but  also  *U>  redeliver  them ;  and  the  breach  is  more 
-1  properly  a  breach  of  the  agreement  to  redeliver,  than  of  the  common  law 
duty  to  take  care  of  the  pigs.  Mast  v.  Good$on  was  certainly  founded  upon  a 
contract ;  but  the  obstruction  to  the  plaintiflTs  right  for  which  the  action  was 
brou^ght  was  er  deiiciOt  although  the  right  itself  arose  out  of  the  contract.  The 
breach  in  the  second  count  cannot  be  so  considered.  In  Boaon  v.  Sandford 
the  Court  held,  that  the  action  for  not  safely  carrying  the  goods  was  not  €X 
deUetOf  but  ^uast  ex  contractu^  and  that  a  non-feasance  could  not  be  treated  as 
diUelunit  so  as  to  make  the  action  maintainable  against  two  of  fonr  joint  owners 
of  the  vessel. 

LnrusnaLB,  J.  I  am  of  opinion  that  the  second  count  of  this  declaration  is 
in  assumpsit,  and  was,  therefore,  improperly  joined  with  a  count  in  trover.  It 
possesses  every  requisite  of  a  count  in  assumpsit,  and  indeed  is  in  the  common 
form,  with  the  exception  that  the  word  agreed  is  substituted  for  promieed. 
First,  the  reward  is  stated,  and  then  that  in  consideration  of  it  the  defendant 
undertook,  di;c.  Now,  the  case  of  Mounfford  v.  Norton  shows  that  agreed  is 
equivalent  to  promised.  Coggs  v.  Bernard^  and  the  other  cases  of  that  class, 
are  very  different  from  the  present,  for  there,  although  the  word  undertook  was 
found  in  the  declaration,  it  was  inserted  merely  as  inducement;  here  it  is  found 
as  a  substantial  allegation  after  the  inducement,  viz.,  the  delivery  of  the  pigs. 
Agaiu,  if  this  count  were  in  tort,  it  would  be  bad  in  itself,  for  in  that  case  the 
whole  oi  the  defendant's  duty  would  have  been  to  take  care  of  the  pigs,  but  the 
undertaking  goes  beyond  that;  it  is,  therefore,  larger  than  the  purposes  for 
M741  which  the  pigs  *were  delivered.  Suppose  a  written  agreement  had 
-I  been  entered  into  in  the  terms  of  this  count,  it  could  never  have  been 
contended  that  a  breach  of  it  might  be  laid  in  tort;  it  would  be  as  reasonable  to 
lay  in  tort  a  breach  of  an  agreement  to  convey  a  house  or  land*  For  these 
reasons  I  concur  in  thinking  that  the  judgment  should  be  arrested. 

Bule  absolute. 


MITCHELL,  Clerk,  v.  FORDHAM. 

Bj  an  inelosare  set,  it  waa  provided,  that  a  certain  corn  rent,  '*  free  from  all  taxea  and 
dedoetioiis  wbataoever,  except  land  (ax/'  ihould  be  iaauing  out  of  the  landa  to  be 
enelooed,  and  other  lands  in  tbe  pariah,  and  be  paid  to  the  rector  in  Hen  of  all  great  and 
small  tithes,  &c.:  Held,  that  this  corn  rent  was  not  liable  to  be  assessed  to  the  relief  of 
tho  poor. 

RsFLEvnr  for  seizing  plaintiflTs  goods  and  chattels.  Avowry  by  defendant 
as  overseer  of  the  poor  of  the  parish  of  Kelshall,  in  the  county  of  Hertford, 
stating  that  the  rector  of  the  said  parish,  before  the  passing  of  an  act  of  parlia-  ^ 
ment  hereinafter  mentioned,  was  entided  to  certain  great  and  small  tithes 
arising,  du;.,  in  that  parish.  That  by  an  act  of  parliament  passed  in  the  35  G.  3, 
for  inclosing  lands  in  the  parish  of  Kelshall,  it  was  enacted,  that  a  certain 
yearly  corn  rent-free  from  all  taxes  and  other  deductions  whatsoever^  except 
the  Usnd  taXy  should  be  issuing  and  payable  from  and  out  of  the  lands  and 
grounds  thereby  intended  to  be  divided  and  allotted,  and  the  old  inclosures, 
(except  as  therein  excepted,)  and  should  be  payable  by  the  respective  pro- 
prietors of  the  said  lands  and  grounds  in  the  proportions  and  at  the  times  and 
place  in  the  act  mentioned ;  which  said  yearly  rent  shotdd  be  in  lieu  and  satis- 
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faction  of  and  full  compensation  for  all  the  great  and  small  tithes,  modiues, 
compositions,  and  other  dues  and  payments  whatsoever  due  or  payable  to  the 
rector  of  the  said  rectory  for  the  *time'  being.  Averment  that  the  plain*  r^. 
tiff  was  assessed  to  the  poor  in  the  sum  of  12/.,  in  respect  of  the  com  ^ 
rent  by  him  received  in  lieu  of  tithes,  and  because  that  sum  remained  uopaid, 
defendant,  as  overseer  of  the  poor  of  Kelshall,  distrained  plaintiff's  goods. 
Demurrer  and  joinder. 

Paittaon^  in  support  of  the  demurrer.  The  only  question  in  this  case  is, 
whethor  the  words  of  the  statute,  ^free  from  all  taxes  and  other  dednctioiu 
except  land  tax,*'  exempt  the  com  rent,  payable  to  the  rector,  from  assessment 
to  the  relief  of  the  poor.  ChafJUld  v.  RuMton^  9  B.  A;  C.  M3,  is  a  direct 
authority  for  the  plaintiff.  It  is  true  that  the  word  tateM^  which  was  inserted 
in  the  act  of  parliament  then  before  the  Court,  is  not  found  in  that  for  iaclosiof 
lands  in  Kelshall;  but  the  expression,  **all  taxes  and  deductions,**  amaantsto 
the  same  thing.  The  word  iaxaiian  is  used  in  the  48  Eliz.  as  applicable  to 
the  provision  raised  for  the  poor.  Here,  too,  the  tithes  are  extinguished,  and, 
therefore,  the  com  rent  cannot  be  treated  as  paid  upon  a  statutable  lease  of  the 
tithes.  Rex  v.  Boidero^  4  B.  &  C.  467.  In  mx  v.  Tbint,  Doug.  401,  an  eiemp- 
tion  from  *•  parochial  taxes**  was  held  to  include  exemption  from  poortstei 
In  Lowndei  v.  Home,  3  W.  Bl.  1263,  and  Rarm  v.  Picking,  Cald.  196,  there 
were  no  words  of  exemption,  and,  consequently,  that  which  was  substituted  for 
tithes,  was  held  liable  to  the  same  burthens  as  the  tithes  themselves. 

Robifia^nt  contra.  The  word  raiea  is  not  an  immaterial  word,  and  the 
absence  of  that  in  the  clause  ^exempting  the  com  rents  from  certain  r^^^ 
burthens,  distinguishes  this  case  from  ChaiJIeld  v.  Runton.  In  the  argu-  ^ 
ment  there,  the  word  rattn  was  treated  as  applicable  to  parochial  burthens,  and 
taxta  to  parliamentary  imposts;  and  the  whole  Court,  in  giving  jndgraeot, 
appear  to  have  relied  upon  the  effect  of  the  word  rates  in  the  exempting  clause. 
Nor  can  this  be  called  a  deduction ;  that  must  be  something  retained  by  the 
payer,  but  the  poor  rate  is  not  imposed  until  the  money  is  in  the  hands  of  the 
rector. 

Abbott,  C  J.  Inasmuch  as  tithes  are  liable  to  a  contributory  payment  for 
the  support  of  the  poor,  there  can  be  no  doubt  that  if,  by  an  act  of  parliament, 
a  money  payment  is  substituted  for  tithes,  and  no  express  exemption  given,  it 
will  be  liable  to  the  same  burthen  as  the  tithes  themselves.  But  where  a  bar- 
gain is  made,  as  in  the  case  of  inclosures,  the  amount  payable  to  the  rector  will 
vary  according  to  the  existence  or  non-existence  of  any  agreement  as  to  exemp* 
tion  from  taxes  and  other  burthens.  The  words  of  this  act  of  parliament,  as 
set  out  in  the  avowry,  are,  that  ^  the  rent  shall  be  paid,  free  from  all  taxes 
and  other  deductions  whatsoever,  except  the  land  tax  ;*'  and  the  question  torns 
upon  tile  meaning  of  the  words,  ««b11  taxes  and  other  deductions.**  The  lector 
saye  they  include  payments  made  for  the  support  of  the  poor.  The  parish  say 
that  the  word  taxee  does  not  mean  ratee.  It  has  been  already  determined,  that 
^  parochial  tax**  meant  **  poor  rate.**  But  is  there  any  thing  absurd  in  speaking 
of  "poor's  tax,**  instead  of  "poor's  rate."  I  take  the  former  expression  to  be 
equally  appropriate;  it  means  a  sum  raised  by  division  upon  many,  aod  the 
*very  expression  used  in  the  43  Eliz.  is,  that  "a  fund  shall  be  raised  r^^ 
by  taxation.^*  If  the  money  is  raised  by  taxation  it  is  a  tax.  I  am,  ^ 
therefore,  of  opinion  that  the  exemption  applies  to  this  burthen ;  and,  indeed,  it 
would  be  difficult  to  find  any  other  burthen  from  which  the  rector  would  be 
exempted  by  the  words  of  the  act  of  parliament. 

Judgment  for  the  plamtif. 
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The  KING  v.  JOHN  ATTWOOD,  Esq,,  et  al. 


The  QWBer  and  oeevpier  of  eoal  mines  is  rsteabte  to  the  poor  st  the  sam  for  whieh  thi 

mioe  wottld  Jet,  sebject  to  out-goings. 
The  leaaee  of  coal  mines  is  rateable  tot  the  ainonnt  of  royalty  or  rent  which  he  pays,  and 

in  neither  cam  ia  any  allowance  to  be  made  for  money  expended  ii|  rendering  the  mines 

productive. 

Om  the  29th  of  March*  1825,  the  chareh  wardeos  and  overseen  of  the  pariah 
of  Boviej  Hegis,  in  the  county  of  Stafford*  made  a  rate  for  the  relief  of  the 
poor,  in  which  the  above  John  Attwood  was  assessed  as  owner  and  occupier, 
and  Thomas  Ueyey  Wightwick,  John  Jones  and  Joseph  Fereday,  and  Josiah 
Parkes,  were  assessed  as  lessees  and  occupiers  of  certain  coal  mines  then  at 
work. 

UpoB  an  appeal  to  the  Midsummer  general  quarter  sessions  for  the  county 
of  Staibnl,  the  rate  was  confirmed,  subject  to  the  opinion  of  this  Court  upon 
the  following  case: — ^The  appellant,  John  Attwood,  was  the  proprietor  and 
occupier  of  the  coal  mine  upon  which  the  above  rate  upon  him  was  made, 
(whieh  mine  is  situate  in  the  parish  of  Rowley  Regis,  in  the  county  of  Staf- 
ford,) and  had  expended  upwards  of  10,000/.  in  planting  the  mine  and  setting 
*2781  ^'  ^  w(Mrk*  The  mine  *had  been  at  work  one  year  and  a  quarter.  The 
•*  value  of  the  whole  of  the  coals  which  had  then  been  raised  from  the 
mine  did  not  exeeed  5,000/.  The  AiU  value  of  the  annual  produce  of  the  mine 
in  question,  after  deducting  the  current  expenses  of  working  the  same,  amounted 
lo  the  sum  of  428/.  0«.     Upon  that  amount  the  appellant  was  rated. 

The  appellant,  T.  D.  Wightwick,  had  been  for  five  months  prior  to  the  said 
29th  of  March,  1826,  lessee  of  the  coal  mine  upon  which  the  rate  upon  him 
was  made,  and  which  is  situate  in  the  said  parish  of  Rowley  Regis ;  and  during 
the  five  months  that  he  had  been  lessee  he  had  paid  785/.  14s.  in  royalties  for 
coals  raised;  he  had  also  expended  in  the  purchase  of  the  lease  and  setting  the 
mines  to  work,  5,020/.  During  the  five  months  that  he  had  occupied  the  mine, 
he  had  raised  coals  to  the  amount  of  3325/.  2$.  Sd.  The  appellant,  T.  D. 
Wightwick,  was  rated  upon  the  sum  paid  for  royalties,  the  sum  of  785/.  14s., 
being  considered  by  the  respondents  as  the  annual  value  of  the  royaldes  paid 
by  hiou 

The  appeliatttSt  John.  Jones  and  Joseph  Fereday,  were  the  lessees  of  the  coal 
mines,  upon  which  the  rate  upon  them  was  made,  and  which  are  situate  in  the 
said  parish  of  Rowley  Regis.  Sir  Horace  St.  Paul,  the  owner  and  lessor  of 
the  nines,  sunk  the  pits  and  made  preparations  requisite  for  working  the  mines, 
sod  then  let  them  to  the  appellants,  Messrs.  Jones  and  Fereday,  at  a  certain 
fixed  royalty,  not  a  specific  proportion  of  the  amount  of  sales :  492/.  12s.  Sid, 
was  the  amount  of  royalties  paid  to  the  lessor  during  the  last  year.  The  lessees 
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had  expended  600/.  in  permanent  erections  on  these  mines.  ''^The  appel- 
lants, Messrs.  Jones  and  Fereday,  were  rated  upon  the  supposed  amount 
of  the  annual  sums  paid  for  royalties. 

The  appellant,  Josiah  Parkes,  had  been  eight  years  lessee  of  the  mine  upon 
whieh  the  rate  upon  him  was  made,  and  which  is  situate  in  the  said  parish  of 
Rowley  Regis,  and  had  expended  2,500/.  in  planting  the  mine  and  setting  it  to 
work.  During  the  last  year  he  had  raised  coals  to  the  value  of  2,500/.,  and 
during  that  period  had  paid  585/.  in  royalties,  and  was  rated  upon  the  supposed 
amount  of  the  annual  sums  paid  for  royalties. 

The  questions  for  the  consideration  of  the  Court  are,  first,  whether  under 
all  the  circumstances  of  this  case  Mr.  Attwood  was  properly  rated  at  the  sum 
of  498/.  Os.  in  respect  of  the  said  coal  mine,  such  sum  being  the  full  value  of 
the  anaaai  produce  of  the  mine  afler  deducting  the  current  expenses  of  work- 
ing the  same  ?  and,  secondly,  whether  the  said  J.  D.  Wightwick,  John  Jones 
Vid  Joseph  Fereday*  and  Josiah  Parkes  were  rateable  in  respect  of  their  ooen* 
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pation  of  the  said  coal  mines  to  the  full  amount  of  the  sums  paid  for  royalties 
upon  the  coals  raised  from  such  mines  ? 

Campbelif  ShutU  and  Holroyd^  in  support  of  the  order  of  sessions.  Two 
objections  are  made  to  the  rate  in  this  case ;  first,  that  the  rate  should  have 
been  not  upon  the  annual  value  of  the  produce/  but  upon  the  interest  of  thai 
value.  Secondly,  that  in  making  the  rate,  allowance  should  have  been  made 
for  the  expense  of  planting  the  coal  mines.  The  words  of  the  statute  43  Eliz. 
c.  2,  are  decisive  of  the  first  point;  the  occupiers  of  coal  mines  are  r«aQQ 
*thereby  made  rateable  in  respect  of  the  mine ;  thai  is,  the  eapital  when  ^ 
occupied  by  the  owner ;  the  coal  raised  is  the  annual  value,  and  for  that  the 
occupier  is  rateable,  whether  the  adventure  be  profitable  or  not.  And  when 
the  mine  is  in  the  hands  of  a  lessee,  he  is  liable  to  be  rated  npon  the  fiill 
amount  of  the  royalty  or  rent  which  he  pays,  so  long  as  he  continues  to  work 
the  mine.  Rex  v.  Parrot,  5  T.  R.  593 ;  Rtx  v.  Bedworih,  8  East,  387.  Then 
as  to  the  second  question,  the  argument  on  the  other  side  must  go  the  length 
of  saying  that  no  rate  can  be  made  upon  the  mines  until  the  expense  of  plant- 
ing them  has  been  repaid,  for  no  proportion  of  those  expenses  can  ever  be  fiied 
as  proper  to  be  deducted  before  the  rate  is  made.  But  Rex  v.  Maat^  6  T.  R.  154, 
shows  that  the  property  is  rateable  for  the  improved  value,  without  taking  into 
consideration  the  expense  of  making  the  improvements.  If  a  canal  is  cut,  the 
whole  of  the  produce  of  the  tolls  is  immediately  rateable ;  so  if  a  house  is  built 
it  is  rateable  as  soon  as  occupied.  The  same  principle  applies  whether  the 
premises  be  in  the  hands  of  the  owner  or  occupier.  The  rent  is  the  value  aAer 
deducting  the  outgoings.  Rex  v.  Hull  Dock  Company ,  8  B.  Ac  C  516.  Here 
the  tenants  agree  to  pay  a  certain  proportion  of  the  produce  as  royalty  or  rent; 
for  that  sum  they  are  rateable.  Attwood,  who  occupies  his  own  mine,  is  said 
to  have  made  a  certain  clear  profit  after  deducting  expenses ;  that,  therefore, 
would  be  the  amount  of  royalty  if  the  mine  was  in  the  hands  of  a  tenant,  and 
he  is,  therefore,  rateable  for  that  sum. 

*The  SoUcUor  Generalf  Oldnall  Russell,  9nd  fFhatelev,  contn.    The  r^^gi 
important  question  fpr  consideration  is,  whether  the  mode  of  rating  coal  *■ 
mines,  which  generally  prevails,  has  been  well  considered.      All  the  other 
things  mentioned  in  the  43  Eliz.  c.  2,  as  the  subject  matter  of  rating,  are  of  a 
permanent  nature,  but  the  coal  in  a  mine  is  the  capital,  it  is  the  soS  and  free* 
hold;  and  the  sum  produced  by  the  sale  of  it  must  be  considered  as  the  par* 
chase  money  of  a  part  of  the  estate.     The  rate,  thereforei  should  not  be  upon 
the  whole  sum  produced  by  the  sale  of  the  coals,  but  upon  the  interest  of  thst 
sum.     Rex  v.  Parrot  and  Rex  v.  Bedworth,  are  the  only  cases  upon  the  rating 
of  coal  mines,  and  in  neither  of  them  was  the  attention  of  the  Court  called  to 
the  circumstance,  that  the  subject  matter  of  the  rate  was  part  of  the  realty,  and 
not  being  renewable,  would  in  a  few  years  be  exhausted.     But  on  another 
ground  Attwood  was  not  rateable  at  all;  the  moneys  expended  by  him  had 
never  been  repaid,  and,  therefore,  the  mine  had  never  beeome  productive.    Now 
it  is  difficult  to  find  any  difference  between  the  case  of  a  mine  which  has  never 
become  productive,  and  one  that  has  ceased  to  be  so ;  and  in  the  latter  case  it 
is  not  rateable;  Rex  v.  Bedworthf  and  in  Rex  v.  Durdey,  6  T.  R.  53,  li  was 
held  that  stock  in  trade  was  not  rateable,  because  not  proved  to  be  productive. 
At  all  events,  Attwood  is  rated  too  high  in  proportion  to  the  other  appellants; 
the  rate  upon  him  is  in  respect  of  the  full  value  of  the  annual  produce  of  the 
mine;  now  that  includes  both  the  hindlord's  and  tenant's  profit;  the  rate  ce^ 
tainly  *cannot  be  good  if  imposed  upon  more  than  the  estimated  value  r«2g2 
to  let.     As  to  the  other  parties,  the  rate  upon  the  royalties  cannot  be  ^ 
supported.     If  the  owner  is  to  be  considered  as  the  seller  of  part  of  the  realtff 
the  lessee  is  the  purchaser,  and  the  royalty  is  the  purchase  money  ;  the  n% 
therefore,  should  be  not  on  the  royalty,  but  on  the  sum  at  which  the  mine  could 
be  let  subject  to  the  royalty. 

Abbott,C.  J.     We  are  ail  of  opinion,  that  the  owner  and  occupier  of  a  co^l 
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mine,  flhould  be  rated  at  such  sum  as  it  would  let  for*  and  no  more*  As  to  the 
other  points,  the  first  was,  that  the  rate  should  not  be  imposed  upim  tlie  coal 
produced,  because  that  was  part  of  the  realty.  It  is  the  first  time  that  such  a 
proposition  has  ever  been  submitted,  although  many  coal  mines  in  various  parts 
of  the  country  have  constantly  been  rated ;  and  the  aigument  in  support  of  it  is 
wholly  unteiiable.  The  legislature  has  expressly  «i«ade  coal  mines  rateable, 
and  they  must  be  rated  for  what  they  produce,  viz.,  the  coals.  Slate  quarries 
^nd  brick  earth  are  also  exhausted  in  a  few  years,  but,  nevertheless,  the  rate  is 
aJways  imposed  upon  that  which  is  produced.  The  other  argument  was,  that 
the  rale  could  not  be  imposed,  until  the  expense  of  planting  the  mine  had  been 
recouped*  But  I  cannot  discover  any  distinction  between  expenses  incurred  in 
bringing  a  mine  to  a  productive  state  and  in  building  a  house.  The  attempt  to 
distingiibh  them  is  perfectly  novel,  and  if  a  house  is  to  be  rated  as  soon  as 
built  and  occupied,  it  must  follow  that  a  coal  mine  is  rateable  as  soon  as  it  is 
set  at  work  and  produces  coals,  although  it  may  happen  that  the  expense  of 
*283']  '''^^"S  '^  *may  never  be  recovered.  If  the  tenant  of  a  mine  expends 
-■  money  in  making  it  more  productive,  that  is  the  same  as  expending 
money  in  improving  a  farm,  or  a  house,  in  which  eases  the  tenant  is  rateable 
ioF  the  improved  value. 

Order  of  sessions  amended  as  to  the  rate  upon  Attwoodt 
and  confirmed  as  to  the  residue  of  the  rate. 


The  KING  v.  HOLS  WORTHY. 

A.  being  enrolled  as  a  substitute  in  the  militia,  hired  himself  for  a  year,  and  performed  a 
rear's  service  under  that  contract:  Held,  that  as  it  did  not  appear  that  the  pauper  at  the 
time  of  hiring  informed  the  master  that  he  was  a  militia  man,  no  settlement  was  gained 
by  aarving  a  jrear  under  such  contract. 

UroN  an  appeal  against  an  order  of  two  justices,  whereby  P.  H.  Trim,  his 
wife  and  child,  were  removed  from  the  parish  of  Thombury,  in  the  eounty  of 
Devon,  to  the  parish  of  Holsworthy,  in  the  said  county,  the  Court  of  Quarter 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing ease: 

In  the  month  of  May,  1819,  the  pauper  being  a  single  man,  was  enrolled  as 
a  substitute  in  the  South  Devon  militia  as  a  private  to  serve  for  the  space  of 
five  years;  and  in  June,  1822,  while  he  was  still  a  member  of  the  corps,  being 
at  Plymouth,  he  offered  himself  as  a  recruit  to  one  Oeorge  M*Gie,  a  private  in 
the  fifteenth  regiment  of  infantry,  who  paid  him  a  shilling  for  enlisting  money, 
and  took  him  to  a  Serjeant  of  the  regiment,  and  he  was,  after  inspection  by  the 
surgeon,  sworn  in  before  the  mayor  of  Plymouth,  as  a  recruit  in  that  regiment 
for  unlimited  service.  At  the  time  of  receiving  the  shilling  from  M*Gie,  he 
^841  ^n^^f^i^®^  h^(^  ^^^  *^^  belonged  to  the  South  Devon  militia,  and  was  by 
-'  him  told  not  to  mention  it.  He  did  not  mention  it,  either  to  the  serjeant, 
the  surgeon,  or  the  commanding  officer  of  the  regiment.  Por  this  offence,  ho 
was  subsequently  tried,  convicted,  and  imprisoned.  In  February,  1823,  he 
beini^  still  a  single  man,  hired  himself  for  a  year  to  one  Penwnrden,  in  the  parish 
of  Holsworthy,  and  performed  a  year's  service  in  that  parish,  under  thnt  hiring. 
lite  question  for  the  opinion  of  the  Court  was,  whether,  by  such  hiring,  he 
gained  any  setdement  in  that  parish. 

Croisn/er,  in  support  of  the  order  of  sessions.    The  question  is,  whether  the^ 
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pauper  was  nrt  jtim,  «o  as  to  make  a  valid  contract  to  senre  for  a  year,  at  the 
time  when  he  hired  himself  to  Penwarden.  He  was  not  at  that  time  a  soldier 
m  the  fifteenth  regiment.  The  pauper  was  in  the  militia  at  the  time  of  his 
enlistment,  and  consequently,  by  statute  42  G.  3,  c.  00,  s.  64,  his  enlisttaent 
was  void ;  that  statute  subjects  him  to  punishment  for  concealing  the  fact  of 
his  being  in  the  militia,  and  enacts,  that  the  party  so  enlisting  is  to  belong  to 
the  corps  in  which  he  enlisted  only  from  the  expiration  of  his  service  in  (be 
miKtta.  Now,  here  the  service  in  the  militia  was  to  continue  for  five  yean, 
from  May,  1819,  which  had  not  expired  during  the  service  with  Penwarden. 
Secondly,  as  a  militia  man,  he  was  sufficiently  sut  jurii  to  contract  ts  sene 
tor  a  year,  and  the  service  under  it  for  a  year  confers  a  settlement.  It  may  be 
ttrged,  either  that  <he  pauper  was  not  atit  juri$  to  contract,  or  if  he  was,  that 
it  most  necessarily  have  been  an  exceptive,  or  a  fraudulent  hiring.  As  to  (he 
first  point,  *it  will  be  said  that  a  militia  man,  subject  to  be  called  upon  to  r^^ 
discharge  his  duty  at  any  moment,  cannot  bind  himself  to  serve  a  master  ^ 
lor  a  year,  and  Rex  v.  Jvorton^  0  East,  207,  will  be  cited.  That  was  the  case  of  a 
deserter  hiring  himself  for  a  year,  and  it  was  held  to  be  no  lawful  hiring;  bot 
there  the  pauper  had  committed  an  ofience  against  the  law,  and  every  moment 
of  his  continuance  in  the  service  was  an  illegal  act.  In  Bex  v.  BtauHeui 
9  M.  d(  8.  229,  an  invalided  soldier  at  a  depot,  by  permission  of  the  command- 
ing officer,  «nd  authorized  by  government,  hired  himself  for  a  year  and  served 
a  year.  Lord  Ellbnborouoh,  C.  J.,  and  Lb  Blanc,  J.,  held,  that  no  settle- 
ment was  gained,  by  reason  of  the  pauper's  liability  to  be  called  upon  if  the 
country  required  his  services.  Bayley,  J.,  thought  the  hiring  and  service 
sufficient,  there  being  a  lawful  hiring  for  a  year,  though  a  conditional  one. 
That  case,  therefore,  is  not  one  of  any  great  authority.  Every  man  is  to  this 
purpose  sui  juris  who  may  lawfully  hire  himself  for  a  year.  It  is  not  neces- 
sary that  he  should  at  all  events  be  liable  to  accomplish  his  year's  service.  It  is 
quite  different  from  the  case  of  an  apprentice :  he  cannot  lawfully  contract, 
being  subject  to  the  control  of  his  master  during  the  whole  period  of  his  ap- 
prenticeship to  him.  A  militia  man  is  free  for  Jie  whole  year,  with  the  excep- 
tion of  the  period  of  service  mentioned  in  the  acts  of  Parliament,  if  he  is  called 
upon  to  exercise  himself  in  that  way.  Then  this  is  neither  an  exceptive  nor  a 
fraudulent  hiring.  It  is  not  exceptive,  even  if  it  be  assumed  that  Penwardea 
did  not  know  the  pauper  to  be  a  militia  man.  It  is  a  contract  in  the 
^nature  of  a  conditional,  and  not  an  exceptive  hiring,  according  to  the  ry^gg 
distinction  laid  down  in  Rtx  v.  Byktr,  2  B.  A  C.  120.  It  must  be  '^  '^ 
presumed,  that  the  pauper  at  the  time  of  hiring  communicated  to  his  master 
that  he  was  in  the  militia,  for  the  concealment  of  that  fact  would  be  firaudolend 
and  fraud  is  not  to  be  presumed ;  it  ought  to  be  expressly  found.  The  Ckmedlor 
9f  the  UmversUycf  OafotfPe  case,  10  Rep.  60  a. ;  Bennett  v.  Ciought  1  B.& 
A.  461 ;  Rex  v.  Twytiing,  2  B.  dc  A.  380;  WiUiafiw  v.  The  Eetet  India  Cm- 
pany,  3  .East,  192;  Rex  v.  FUiongiey,  2  T.  R.  709;  Rex  v.  UanhedergocK 
7  1\  R.  105 ;  Rex  v.  Weeion,  Burr.  S.  C.  100;  Rex  v.  Neumham,  Burr.  S. 
C.  750.  Besides,  Rex  v.  WeaterMgh,  Burr.  S.  C.  753,  and  Rex  v.  Winch- 
comb^  Doug.  391,  are  authorities  to  show,  that  under  such  a  hiring  a  settlement 
may  be  gained. 

Bayley,  J.  I  think  this  case  does  not  admit  of  any  doubt.  It  is  not  necee- 
sary  to  say  whether  a  militia  man  may  or  may  not  gain  a  settlement  by  serving 
under  a  yearly  hiring  for  a  whole  year,  if  at  the  time  of  making  the  contract 
he  communicates  to  the  party  with  whom  he  is  contracting  that  he  is  in  the 
militia,  and  therefore  liable  to  be  called  out  during  the  year.  If  the  master 
chooses  to  engage  the  servant,  subject  to  the  risk  of  his  being  called  u|)on  to 
perform  duty  as  a  militia  man  during  the  year,  I  do  not  see  that  there  is  toj 
thing  illegal  in  such  a  bargain.  It  may  be  considered  a  ^conditional  r«287 
hiring,  and  if  during  the  year  the  militia  be  not  called  out,  a  setdement  ^ 
may  perhaps  be  gained  by  serving  under  it.    But  what  is  die  contract  of  hiiiiV 
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in  this  case  t   The  contract  is  one  by  which  the  master  stipulates  to  have  and 
the  pauper  stipulates  to  give  his  services  for  one  whole  year.     There  is  no 
qualification  or  condition  whatever  in  the  contract,  and  if  there  were  any,  it 
ought  to  have  been  stated  in  the  case,  and  cannot  be  inferred.     I  do  not  pre- 
sume fraud,  for  the  non-communioatioii  of  the  fact  of  the  pauper's  being  in  the 
miHtia  may  have  arisen  from  his  considering  it  wholly  immaterial,  from  omis- 
sion, or  from  other  circumstances.     Without,  therefore,  breaking  in  upon  any 
ease  in  which  it  has  been  decided  that  a  militia  man,  who  in  his  contract  of 
luring  stipulates  for  the  time  that  he  may  be  called  upon  to  perform  his  duty 
in  the  militia,  may  gain  a  settlement  b^  serving  for  a  whole  year  under  such  a 
liiring,  I  think  that  the  pauper  not  having  communicated  to  the  party  whom  he 
contracted  to  serve  for  Uie  whole  year  that  he  was  in  the  militia,  cannot  be  said 
Mm  have  Uwfiilly  hired  himself  wr  a  whole  year  within  the  meaning  of  the 
S  W.  1&  M.  c.  1 1,  8.  7,  and  that  being  so,  I  am  of  opinion  no  settlement  was 
gmined  in  the  parish  of  Holsworthy. 

HoutoTD,  J .  I  am  of  the  same  opinion*  It  is  not  to  be  presumed,  witfiout 
being  staled  in  the  case,  that  the  pauper  at  the  time  of  making  the  contract 
witfi  his  master,  communicated  to  him  that  he  was  in  the  mflitia,  and  there  is 
Mtfadng  on  the  face  of  the  case  to  show  that  such  a  communication  was  made. 
This  case  seems  to  fall  within  the  principle  laid  down  by  Lord  Ellsnbosoimih 
9^affi  *iii  Bex  V.  Norton^  9  East,  209.  He  there  says,  •^A  variety  of  cases 
^^  J  have  occurred  which  have  decided  the  question  in  the  case  of  an  appren* 
lice;  and  this,  not  on  the  ground  of  its  beii^  an  excepted  case,  or  as  standinff 
tipon  any  occult  efficacy  in  the  indenture  of  apprenticeship,  but  on  the  broad 
principle  that  one  who  has  contracted  a  relation  which  disables  him  from  serv* 
mg  any  other  without  the  consent  of  his  first  master  is  notstit  jtmt,and  cannot 
lawfully  bind  himself  to  serve  such  second  master  so  as  to  gain  a  settlement  b^ 
serving  for  a  year  under  such  second  contract.  In  reason  and  principle  it 
cannot  make  any  difiTerence  whether  he  be  originally  bound  by  a  contract  of 
apprenticeship  or  by  any  other  contract  equaUy  obligatory  upon  him,  which 
disables  him  from  binding  himself  to  serve  a  second  master.**  It  is  said  that 
tills  case  difien  from  that,  because  the  militia  not  having  been  called  out  during 
the  year,  there  was  a  yearns  service  under  a  conditional  hiring;  but  the  objec* 
tioa  is,  that  the  pauper  was  not  capable  of  making  a  contract  so  as  to  give  the 
master  a  control  over  his  services  during  the  whole  year.  Now  no  communi* 
cation  having  been  made  to  the  master  that  the  pauper  had  entered  into  a 
contract  to  serve  in  the  milida,  I  am  of  opinion  that  this  must  be  considered  an 
absolute  and  not  a  conditional  hiring  for  a  year.  And  if  that  be  so,  then  it  is 
quite  clear  that  the  pauper  was  not  capable  of  making  an  unconditional  contract 
10  serve  for  a  whole  year.  I  am  therefore  of  opinion,  in  this  case,  that  the 
pauper  was  not  lawfully  hired  in  the  parish  of  Holswordiy  for  one  whole  year, 
within  the  meaning  of  the  8  W.  A  M.  c.  11,  s.  7. 
toQQi       ^Ltttlbdalb,  J.,  concurred. 

i  Order  of  sessions  quashed. 

leaser  and  Coieridge  were  to  have  aigued  against  the  order  of  sessions. 
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ROE  on  the  Demise  of  GEORGE  RICHLEY  and  BRIDGET,  his  Wife, 

V.  BURN. 

Testator  mide  ■  will,  dulf  executed  to  ptes  real  estates,  in  the  following  terms:  *'  I  givt 
and  bequeath  to  my  son  W.  201.  extra  more  than  any  other  of  my  sons ;  and  likeviM 
unto  A.  B.,  my  wife,  the  whole  of  my  effects  during  her  life ;  also  the  freehold  estate 
which  I  now  enjoy,  I  bequeath  as  follows:  A.  B.,  my  daughter,  J.  B.  and  LB., my 
sons,  likewise  B.  N.,  all  the  last  mentioned  names  to  be  alfeoual  sums,  whatever  it 
may  amoont  to,  except  any  of  the  aforementioned  should  die,  then  their  shares  to  be 
equally  divided  among  the  other  that  is  surviving:"  Held,  that  the  freehold  estate  wu 
devised  to  A.  B.,  J.  B.,  I.  B.,  and  B.  N.,  and  that  N.  B.,  having  been  ousted  by  A.  B., 
might  maintain  ejectment  for  one  undivided  fourth  part. 

EiECTMBNT  to  recover  the  possession  of  an  undivided  fourth  part  of  a  dwell- 
ing house  and  orchard,  with  the  appurtenances,  in  the  parish  of  Corbridge,  in 
the  county  of  Northumberland.  The  declaration  contained  two  demises ;  fint, 
by  George  Richley,  and  Bridget,  his  wife.  Second,  by  George  Richley  alone. 
The  demises  were  laid  on  the  2d  of  April,  1825.  Plea,  the  general  issue.  At 
the  trial  before  Baylct,  J.,  at  the  Nortliumberiand  Summer  Assizes,  1825,  a 
verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case.  William  Bum,  of  Corbridge,  in  the  county  of 
Northumberland,  being  seised  in  fee  of  the  premises,  whereof  one  fourth  part 
is  sought  to  be  recovered  in  this  action,  on  the  12lh  of  March,  1805,  made  the 
following  will,  which  was  duly  executed  and  attested,  so  as  to  pass  real  estates: 
«^In  the  name  of  God,  amen.  I,  William  Bum,  of  Corbridge,  Gardener,  in  the 
parish  of  Corbridge,  in  the  county  of  Northumberland,  being  in  perfect  unde^ 
standing,  but  weak  in  health,  praised  be  God,  do  make  this  my  last  will  and 
*testament,  as  folioweth ;  that  is  to  say,  I  give  and  bequeath  unto  my  r«290 
son  William,  which  is  now  absent  from  home,  20/.  of  money  of  Great  ^ 
Britain,  extra,  more  than  any  other  of  my  sons ;  and  likewise  unto  Ann  Bun, 
my  wife,  the  whole  of  my  effecis  during  her  life,  also  the  freehold  estate  which 
I  now  enjoy,  I  bequeath  as  follows :  Ann  Burn,  my  daughter,  James  Burn  and 
John  Bum,  my  sons,  likewise  Bridget  Bum,  otherwise  Newbigun,  all  the  last 
mentioned  names,  to  be  all  equal  sums,  whatever  it  may  amount  to,  except  any 
of  the  aforementioned  should  die  or  be  deceased,  then  their  shares  to  be  equally 
divided  among  the  other  that  is  surviving.  In  witness,  iic.**  The  testator 
died  within  a  few  days  aAer  the  making  of  this  will,  leaving  all  the  persons 
therein  named  him  surviving.  George  Richley,  one  of  the  lessors  of  the  pbin- 
tiff  after  the  testator's  death,  intermarried  with  the  said  Bridget  Bum,  otherwise 
Newbigun,  the  other  lessor  of  the  plaintiff.  Upon  the  testator's  death,  his 
widow  entered  into  possession  of  the  house  and  orchard,  with  the  appurtenances 
at  Corbridge,  and  continued  to  hold  them  until  her  death,  in  December,  1824. 
Upon  her  death  the  defendant,  her  daughter,  and  one  of  the  devisees  in  the 
will,  possessed  herself  of  the  whole  of  the  said  premises,  and  still  retains  the 
possession,  having  actually  ousted  the  lessors  of  the  plaintiff  therefrom. 

Aldtrson  for  the  plaintiff.  It  must  be  admitted  that  the  will  in  question  is 
very  obscure,  but  if  the  Court  can  discover  what  was  the  intention  of  the  testa- 
tor, they  must  so  constrae  the  will  as  to  carry  that  intention  into  effect.  The 
bequest  to  the  absent  son  William  does  not  appear  to  be  material  to  this  case. 
Next  follows  the  *pro vision  for  the  testator's  wife,  and  that  shows  an  r«29i 
intention  to  dispose  of  all  his  property.  "  Likewise  unto  Ann  Bum,  *• 
my  wife,  the  whole  of  my  effecis  during  her  life."  Now,  the  word  efftcii  is 
laige  enough  to  pass  real  estates,  provided  such  appears  to  have  been  the 
intention.  Dot  v.  Lainehbury,  1 1  East,  290.  The  widow,  therefore,  took  an 
estate  for  life  in  the  premises  in  question,  and  the  subsequent  devise  of  the 
freehold  estate  gave  a  remainder  in  fee  to  the  four  persons  named  as  devisees* 
whether  as  joint  tenants  or  tenants  in  common,  is  immaterial.  The  testator 
must  have  intended  the  devise  to  them  to  come  into  possession  after  the  death 
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of  the  widow,  as  it  would  otherwise  be  inconsistent  with  the  former  part  of 
the  will. 

CrtzsweU^  contra.     It  is  true  as  a  general  proposition,  that  the  Court  must, 

in  construing  a  will,  give  effect  to  the  devisor  s  intention,  but  they  ought  only 

to  do  so  as  &r  as  they  can,  consistently  with  the  rules  of  law,  not  conjecturing, 

but  expounding  his  will  from  the  words  used;  per  Lord  Kxvtvon  in  Lane  v. 

Stanhope,  6  T.  R.  345,  which  limitation  of  the  rule  received  the  approbation 

of  Lord  Eldon,  in  7ytomp»on  v.  Lawley,  2  B.  Ac  P.  808.     If,  therefore,  the 

words  of  the  will  are  so  obscure  as  to  be  incapable  of  receiving  any  reasonable 

construction;  or  if  they  are  open  to  several  equally  reasonable  constructions, 

the  devise  is  void  for  uncertainty,  and  the  real  estate  descended  to  the  heir 

at  law.     Now,  the  testator's  son  William  appears  to  have  been  the  primary 

object  of  his  bounty;  he  was  to  have  20/.  more  than  the  other  sons;  but 

the  testator  has  not  specified  any  fund  out  of  which  he  was  to  receive  it.     If 

MAAi  ^®  *construc(ion  contended  for  by  the  lessors  of  the  plaintiff  were  to 

J  prevail,  he  would  probably  have  20/.  less,  instead  of  so  much  more 

than  his  brothers.     The  testator  could  not  mean  it  to  be  paid  out  of  his  per* 

sonal  property,  for  the  whole  of  that  is  given  to  the  widow.     It  is  said  that  by 

the  word  ffftett  the  real  estate  also  was  given  to  her  for  life;  but  if  so,  it  must 

be  supposed  that  the  testator  in  one  line  of  his  will  described  his  real  property 

as  tfftttt^  and  in  the  next  as  freehold  es/o/e.     There  is  no  case  in  which  real 

property  has  passed  under  the  word  effects^  when  other  words  more  appro* 

priale  were  found  in  the  will.     And  yet  it  is  possible  that  the  testator  intended 

\ua  real  property  to  go  to  his  wife,  for  if  the  will  be  read  without  a  stop  after 

her  litest  it  will  have  the  effect  of  giving  to  her  the  freehold  estate  also.     And 

whether  that  devise  was  for  life  or  in  fee  is  immaterial  to  the  present  question. 

If^  however,  the  Court  read  the  will  with  a  stop  after  her  life,  and  consider 

•«  also  the  freehold  estate,  &c.*'  as  the  commencement  of  a  new  sentence*  and 

BO  to  operate  as  a  devise  of  that  property  for  the  benefit  of  the  persons  after 

named,  it  is  clear  that  the  testator  did  not  intend  them  to  take  the  estate  itself, 

but  that  the  estate  should  be  sold  and  the  proceeds  divided,  for  they  are  to  be 

in  equal  eums.     In  Hyde  v.  Hyde^t  a  devise  of  an  estate  to  testator's  two  sons, 

in  trust  for  several  grandchildren,  **  share  and  share  alike,  and  to  be  paid  each 

of  them  their  shares,  as  they  shall  attain  the  age  of  twenty-one  years,"  was 

held  to  be  a  devise  in  trust  to  sell.     It  is  also  probable,  (for  upon  this  will 

nothing  can  be  said  to  be  clear,)  that  William  was  to  have  out  of  the  proceeds 

*2031   *^^  ^^  estate  20/.  more  than  the  other  sons.    If  that  be  the  true 

-I   construction  of  the  will,  the  legal  estate  descended  to  the  heir  at  law, 

and  the  lessors  of  the  plaintiff  have  no  legal  tide  upon  which  they  can  recover 

in  this  action. 

AlderBorij  in  reply.  It  is  impossible  to  say  that  William  was  to  have  the 
benefit  of  the  devise  of  the  real  estate.  The  will  gives  to  him  20/.  more  than 
the  testator^s  other  eons}  but  the  devise  of  the  real  property  is  to  four  persons, 
two  of  them  being  sons,  one  a  daughter,  and  the  fourth  neither  a  son  nor  daugh- 
ter  of  the  testator.  Then,  as  to  the  aigument  that  the  testator  intended  his 
estate  to  be  sold,  it  is  clear  that  the  four  devisees  were  at  all  events  to  receive 
and  divide  the  proceeds  ;  they,  therefore,  were  the  persons  to  sell,  according  to 
Beniham  v.  Wiltehiref  4  Mad.  444  ^°  which  a  passage  is  cited  from  Shep* 
pard's  Touchstone,  p.  43,  which  shows,  that  where  a  real  estate  is  devised  to 
be  sold  for  payment  of  debts,  and  the  person  to  sell  is  not  specified,  as  the  pro* 
eeeds  are  to  pass  through  the  hands  of  the  executors,  they  are  the  persons 
to  sell. 

Abbott,  C.  J.    It  is  certainly  far  from  being  easy  to  discover  how  the  absent 

t  Decided  by  the  Vice  Chancellor  in  1819,  and  not  reported. 

t  In  that  case  A.  B.  devised  an  estate  to  H.  B.  for  life,  and  directed  that,  "  after  her 
decease  the  estate  should  be  sold  by  public  auction,  and  the  money  be  disposed  of  smongst 
eertain  illegitimate  children  named  in  the  will,  first  paying  G.  B.  a  legacy  of  5/.;"  and  it 
WM  bald  that  the  tsatator'a  Mr  at  law  was  a  necesaary  partf  to  the  aide. 
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son  William  vm  to  receive  90/.  more  than  the  other  eons  of  the  testator.  It 
has  been  aligned,  that  he  was  probably  to  receive  it  out  of  the  proceeds  of  the 
real  estate,  when  sold.  But  I  think  *we  cannot  collect  that  from  the  last  rmu 
clause  of  the  will,  inasmuch  as  the  devise  there  is  in  favor,  not  of  sons  ^ 
only,  but  in  favor  of  a  daughter,  and  of  a  person  neither  son  nor  daughter. 
But  it  is  not  necessary  for  us  to  decide  that  point;  neither  is  it  necessary  for 
us  to  say,  whether  or  no  the  estate  was  given  to  the  wife  for  her  life ;  bat  I 
think  the  words,  **  also  the  freehold  estate  which  I  now  enjoy,"  cannot  be  cos* 
nected  with  the  previous  words  of  devise  to  the  widow,  for  then  there  woold 
be  nothing  upon  which  the  subsequent  part  of  the  will  could  operate.  In  ordvr  I 
to  supply  some  object  of  gift  to  the  four  persons  named  in  the  last  clause  of  the 
will,  we  must  hold  that  the  freehold  estate  was  devised  for  their  equal  benefit; 
and  then,  supposing  the  testator  intended  that  the  estate  should  be  sold  before 
it  was  divided,  still  the  same  four  persons  were  to  have  the  benefit;  and  in 
order  to  have  that  benefit  they  were  the  proper  persons  to  sell.  It  follows,  that 
as  the  estate  has  not  been  sold,  the  lesson  of  the  plaintifi*  are  entided  to  main- 
tain this  action  for  one-fonrth. 

Batlbt,  J.  I  cannot  think  that  the  latter  clause  gives  the  son  Williua  a 
claim  to  have  his  20/.  out  of  the  real  estate.  Then,  laying  aside  that  question, 
it  appears  to  me,  that  the  devise  to  the  widow  ceases  at  the  words  *«  during  her 
life  ;'*  for  the  word,  **  also,"  which  follows,  is,  according  to  the  general  rule,  to 
be  considered  as  the  commencement  of  a  new  clause.  Besides,  unless  the  free- 
hold estate  is  given  to  the  persons  aflerwards  named,  they  would  take  nothing; 
and  the  expression  **  whatever  it  may  amount  to,"  leads  to  the  same  conclusion. 

*HoLROTD,  J.  I  think  that  the  devise  to  William  was  of  20/.  more  r^oM 
than  the  other  sons  out  of  the  personal  estate.  I  think,  also,  that  by  the  '- 
last  clause  the  freehold  estate  was  devised  to  the  four  persons  therein  named; 
and  that  whether  the  estate  itself  was  to  be  divided,  or  whether  it  was  to  be 
sold,  and  the  proceeds  divided,  the  devise  was  equally  to  them.  The  leseon 
of  the  plaintiff  are,  therefore,  entitled  to  one-fourth  of  that  estate. 

Postea  to  the  plaintiff. 


HOBSON  et  al.  v.  MIDDLETON. 

Where  in  pleading  an  equivocal  ezpreasion  is  uaed,  in  general  that  ia  to  be  conitnied 

aeainat  the  party  using  ic ;  but  if  the  oppoaite  party  pleads  over,  it  ia  to  be  conatmed  in 

that  aenae  wbicn  will  aupport  the  previoua  pleadin^a. 
Covenant,  that  defendant  liad  not  done,  nor  permuted  nor  Buffered  to  be  done,  any  act 

whereby  an  eatate  waa  encumbered :  Held,  that  aaaenting  to  an  act  which  the  covesafl* 

tor  could  not  prevent,  waa  not  breach  of  the  covenant. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture,  made 
between  William  Thomas  Hislop,  of  the  first  part;  the  defendant,  Middleton* 
of  the  second  part ;  and  the  plaintiffs,  executors  of  Samuel  Hobson,  of  the  third 
part;  the  defendant,  «*  for  the  consideration  therein  mentioned,  did,  according 
n>  his  estate,  right,  and  interest  in  the  premises  thereinafter  mentioned,  but  not 
by  way  of  warran^  or  covenant  for  tide,  or  fiirther  or  otherwise  bargain,  eell, 
and  demise ;  and  the  said  W.  T.  Hislop  did  grant,  bargain,  sell,  demise,  ratifyt 
and  confirm  unto  the  plaintiff  certain  premises,  in  the  indenture  particularly 
described,  habendum  to  the  plaintiffs  for  five  hundred  years.  And  the  defend- 
ant covenanted  with  the  plaintiffs,  that  he  had  not,  at  any  time  or  times  there* 
tofore,  made,  done,  or  committed,  or  executed,  or  knowingly  or  willingly  p^. 
miited  or  $iffend  any  ^et»  ^ed»  matter*  or  thing  what^oevery  whereby  or  by 
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leason  or  means  whereof  the  said  premiaes  thereinbefore  mentioned  and 
M»AAi   intended  to  be  thereby  granted  *and  demised,  or  any  part  thereof,  were, 

-■  coald«  should,  or  might  be  impeached,  chaiged,  encumbered,  or  affected 
in  title,  charge,  estate,  or  otherwise  howsoever.'*  Breach,  that  the  defendant 
had,  before  the  time  of  making  the  indenture,  made,  done,  and  executed  cer- 
tain acts  and  deeds,  whereby  the  said  premises  were  impeachable,  charged^ 
encumbered,  and  affected  in  tide,  chaxge,  and  estate ;  that  is  to  say,  he  the 
defendant  heretofore,  and  before  Uie  making  of  the  said  covenant,  to  wit,  on, 
&e.f  at,  Ac,,  by  a  certain  conveyance  or  assurance,  parted  with  and  con* 
veyed  his  right,  title,  estate,  and  interest  in  the  said  premises  to  one  Joseph 
Scholes,  to  wit,  at,  A^,  Second  breach,  that  defendant,  before  the  making 
of  the  indenture,  had  made,  done,  committed,  and  executed,  and  knowingly 
and  willingly  permiited  and  suffered  to  be  dontf  certain  other  acts,  de^s» 
matters  and  things,  whereby  and  by  reason  whereof  the  said  premises  were 
impeachable,  charged,  encumbered,  and  affected  in  title,  charge,  and  estate;  that 
is  to  say,  he,  the  said  defendant,  heretofore,  and  before  the  making  of  the  said 
indenture,  to  wit,  on,  ^.,  at,  dec.,  did  execute  a  certain  deed  or  indenture, 
between  W.  T,  Hislop,  of  the  first  part;  the  defendant,  of  the  second  part ;  and 
one  Joseph  Scholes,  of  the  third  part;  and  one  Edwin  Ford,  of  the  fourth  part; 
and  did  wffer  and  permit  the  said  W.  T.  Hislop  to  execute  the  said  indentnre, 
whereby  the  said  premises  were  impeachable,  charged,  encumbered,  and  affected 
in  tide,  charge,  and  estate.  The  defendant  pleaded,  first,  the  general  issue. 
Secondly,  that  long  before  and  at  the  time  of  the  makinff  the  said  conveyance 
to  Joseph  Scholes,  in  the  declaration  mendoned,  one  Robert  Tudor  was  seised 
in  his  demesne  as  of  fee,  of  and  in  the  premises  in  the  declaration  mendoned ; 
^^0-71  ^^^  *being  so  seised,  by  a  certain  indenture,  bearing  date  the  2dth  of 

^  March,  1813,  made  between  the  said  Robert  Tudor,  of  the  first  part; 
W.  T.  Hislop,  of  the  second  part ;  and  the  defendant,  of  the  third  part ;  Robert 
Tador,  for  the  sum  of  money  therein  mentioned,  did  bargain,  seU,  alien,  release, 
and  confirm  the  premises  (then  in  the  actual  possession  of  the  said  W.  T* 
Hislop  and  the  defendant)  to  the  said  W.  T.  Hislop  and  the  defendant,  their 
heirs  and  assigns,  to  have  and  to  hold  the  same  to  the  said  W.  T.  Hislop  and 
the  defendant,  their  heirs  and  assigns,  to  the  use  and  behoof  of  W.  T.  Hislop 
and  his  assigns,  during  the  term  of  his  natural  life ;  and  from  and  after  the 
determinadon  of  that  estate,  by  any  means  in  his  lifetime,  to  the  use  of  the 
defendant,  his  executors,  &c.,  during  the  natural  life  of  W.  T.  Hislop,  in  trust  for 
W.  T.  Hislop  and  his  assigns,  and  to  be  conveyed  and  disposed  of  as  he  or 
they  should  direct  or  appoint;  and  from  and  after  the  determination  of  the 
estate  so  limited  to  the  defendant,  to  the  only  proper  use  and  behoof  of  W.  T* 
Hislop,  his  heirs  and  assigns  for  ever.  And  the  said  defendant  was,  at  the 
time  of  the  making  of  the  conveyance  to  Joseph  Scholes,  as  in  the  declaration 
mentioned,  possessed  of  such  estate  and  interest  in  the  premises  as  in  this  plea 
is  above  stated,  and  of  no  other  estate  or  interest  whatever  in  the  same ;  and 
being  so  possessed  of  such  estate  and  interest  in  the  said  premises  aforesaid, 
and  having  no  other  or  greater  estate  or  interest  in  the  premises  than  as  afore- 
said, he  the  defendant  did  afterwards,  and  before  the  making  the  indenture  in 
the  said  declaration  mentioned,  to  wit,  on,  dec,  part  with  and  convey  his  said 
right,  tide,  estate,  and  interest  in  the  said  premises  to  the  said  Joseph  Scholes, 
in  manner  and  form  as  in  the  declaration  is  mentioned,  without  this,  that  by  the 
*2M1  ^^  ^conveyance  to  Joseph  Scholes  of  the  said  right,  tide,  estate,  and 

-I  interest  of  him  the  defendant  in  the  premises,  the  hereditaments  and 
premises  in  the  declaradon  mentioned  were  impeachable,  charged,  encumbered, 
or  affected  in  tide,  charge,  or  estate,  in  manner  and  form  as  the  plaintiffs  have, 
in  their  declaration  in  that  behalf,  above  alleged ;  and  this  he,  the  said  defend* 
ant,  is  ready  to  verify,  du;.  FiAh  plea  was  the  same,  with  the  exception  of 
the  traverse,  which  was  omitted.  To  the  second  breach  defendant  pleaded* 
secondly,  that  nothing  passed  by  the  indenture  in  jhat  breach  mentioned« 
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whereby  the  premises  were  impeachable,  charged,  Slc.  ;  and  this,  Ste.  Sixthly, 
as  to  so  much  of  the  second  breach  as  related  to  permitHng  and  suffering 
Hislop  to  execute,  defendant  protesting  that  he  did  not  permit  or  suffer  W.  T. 
Hislop  to  execute  the  indenture  in  the  second  breach  mentioned,  for  plea  said, 
that  he  eould  not  prevent  his  executing  it;  and  this,  Ate.  Demurrer  to  the 
second  and  fifUi  pleas  to  the  first  breach.  Replication  to  the  second  plea  to 
the  second  breach,  that  an  interest  did  pass  by  the  indenture  in  that  breach 
mentioned,  whereby  the  said  premises  were  charged,  encumbered,  and  affected 
in  tide,  &c.,  concluding  to  the  country.  To  the  sixth  plea  to  the  second 
breach,  that  William  Thomas  Hislop  executed  the  said  indenture  with  the  eon" 
eent  of  the  defendant ;  concluding  with  a  verification.  Joinder  in  demurrer  to 
the  second  and  fiflh  pleas.  Demurrer  to  the  replication  to  the  second  plea  to 
the  second  breach,  assigning  for  causes,  that  it  was  not  stated  by  that  repUca* 
tion  what  interest  passed  by  the  said  indenture,  by  which  the  premises  or  any 
part  thereof  could  be  charged,  encumbered,  or  affected  in  tide,  nor  was  it  stated 
or  shown  from  whom  or  which  of  the  parties  to  that 'indenture  any  iMgg 
interest  in  the  premises  passed ;  and  also,  that  the  replication  did  not  '- 
deny  or  take  any  certain  issue  upon  any  fact  asserted  in  the  said  second  plea, 
but  disclosed  new  matter  to  the  Court,  and  should  have  concluded  with  a 
verification,  and  not  to  the  country.  General  demurrer  to  the  replication  tc 
the  sixth  plea  to  the  second  breach.     Joinder  in  demurrer. 

Parke^  in  support  of  the  demurrer  to  the  pleas.  The  second  plea  to  the  first 
breach  is  clearly  bad,  for  it  states  the  interest  which  defendant  had  at  the  time 
of  executing  the  conveyance  to  Scholes,  admits  that  it  passed  by  that  convey- 
ance, and  then  traverses  that  the  estate  was  thereby  encumbered.  Now,  the 
effect  of  the  conveyance  is  matter  of  law,  and  therefore  not  traversable.  The 
fifth  plea  is  the  same  as  the  second,  omitting  the  traverse,  and  that  which  is 
admitted  by  the  plea  amounts  to  a  breach  of  the  covenant.  It  shows  that  the 
defendant  had  the  legal  estate  in  remainder  after  the  determination  of  Hislop's 
life  estate  by  forfeiture,  or  otherwise  in  his  lifetime.  That  was  a  vested  estate, 
although  in  trust  for  Hislop  and  his  assigns,  and  if  it  was  conveyed  for  a  valua« 
ble  consideration,  without  notice  of  the  trust,  Scholes  would  hold  the  estate  dis* 
chaiiged  of  the  trust ;  and  even  if  it  were  conveyed  with  notice,  so  that  Scholes 
might  in  equity  be  declared  a  trustee  for  the  plaintiff,  still  that  would  be  forcing 
Scholes  upon  the  plaintiff  as  a  trustee.  [Batlbt,  J.  We  cannot  take  notice 
that  a  court  of  equity  would  make  Scholes  a  trustee.]  Then  the  conveyance 
was  clearly  a  breach  of  the  covenant.  The  second  breach  is  different.  [Bat* 
LKY,  J.  How  do  you  show  that  the  defendant  could  prevent  Hislop  from 
executing  the  indenture  ?]  Perhaps  he  could  not,  *but  non  constat  that  r««|f||| 
the  purchaser  would  have  accepted  the  conveyance  from  Hislop,  unless  *- 
the  defendant  had  consented  to  and  joined  in  the  conveyance ;  and  if  that  were 
the  case,  then  his  consent,  as  alleged  in  the  replication  to  the  sixth  plea  to  the 
second  breach,  was  a  breach  of  the  covenant.  [Batley,  J.  I  am  disposed  to 
think  that  the  words  **  permit  and  suffer,'*  in  the  covenant,  must  be  more 
strictly  construed.] 

Wightman,  contra.  The  conveyance  by  the  defendant,  who  was  merely  a 
trustee  for  Hislop,  was  not  such  an  act  as  comes  within  the  covenants  stated  in 
the  declaration.  He  had,  indeed,  a  vested  estate  in  remainder  after  the  deter- 
mination of  Hislop's  life  estate,  but  until  that  is  determined,  the  incumbrance 
by  the  defendant's  conveyance  cannot  arise,  and  Hislop's  life  estate  is,  in  con* 
templation  of  law,  greater  than  the  term  of  500  years.  [Holroyd,  J.  It  cannot 
be  denied  that  the  conveyance  to  Scholes  was  of  part  of  the  estate ;  the  first 
breach  is  therefore  established.]  The  second  breach  is  of  more  importance. 
But  that  does  not  state  from  whom  the  conveyance  proceeded,  nor  what  interest 
passed,  and  the  replication  to  the  sixth  plea  is  equally  general  and  uncertain. 
It  should  have  shown  that  something  passed  from  some  person  capable  of 
encombering  the  estate.    [Holroyd,  J.    The  declaration  states,  that  by  your 
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execution  and  Ri8lop*s,  by  yoar  permission,  the  estate  was  impeaehable  in 
tide.  The  defenilant  might  have  pleaded  that  the  estate  was  not  impeachable, 
but  as  he  has  thought  fit  to  plead  that  no  interest  passed,  he  should  have  shown 
the  natn^  of  the  instrument  which  was  within  his  knowledge.]  Supposing  the 
*^011  P^^^  ^  ^  ^^^*  ^^^  Court  must  go  back  to  *the  first  fault,  and  that  is  in 
•1  the  ass^ment  of  the  breach,  which  leaves  it  in  doubt  whether  the 
estate  was  or  was  not  impeachable  by  means  of  the  execution  of  the  indenture 
by  Hisiop  and  the  defendant.  At  all  events,  the  sixth  plea  to  the  second 
breach  is  good,  viz.,  that  defendant  could  not  prevent  Hisiop  from  execut- 
ing, and  the  replication  that  defendant  consented  is  not  any  answer ;  for  his 
consent  to  that  which  he  could  not  prevent  was  immaterial. 

Parke^  in  reply.  The  words  **  permit  and  suffer*' do  not  necessarily  apply 
to  acts  over  which  the  party  had  a  control.  In  Butler  v.  Swinnerton^  Cro. 
Jac.  656,  a  very  comprehensive  meaning  was  attributed  to  **  privity  and  pro- 


curement*' 


BxTUBT,  J.  I  am  of  opinion  that  the  plaintiflf  is  entitled  to  racover  on  the 
first  breach,  and  Co  judgment  on  the  demurrer  to  the  replication  to  the  second 
plea  to  the  second  breach,  but  that  the  defendant  is  entitled  to  judgment  on  the 
sixth  plea  to  that  breach.  The  second  plea  to  the  first  breach,  after  a  lonff 
inducement,  concludes  with  a  traverse,  which  is  merely  of  matter  of  law,  and 
therefore  bad.  Xhen  the  fifth  plea  to  the  first  breach  states  the  facts  set  out  in 
the  inducement  to  the  second  plea,  and  omits  the  traverse.  Upon  those  facts 
it  is  clear  that  the  defendant  had  a  legal  estate  to  come  into  possession  on  the 
determination  of  Hislop's  life  estate  during  his  life.  That  estate  the  defendant 
has  conveyed  away,  and  although  the  mischief  may  be  nominal,  yet  we  cannot 
*3021  ^^^  ^^^^  ^^^^  consideration ;  we  *cannot  look  to  the  trusts  which  would 
^  attach  upon  the  estate  in  the  hands  of  the  purchaser.  We  now  come 
to  the  second  breach,  which  is,  **  that  the  defendant,  before  the  making  of  the 
indenture  sued  upon,  did  execute  a  certain  deed  or  indenture  between  W.  T. 
Hisiop,  the  defendant,  and  Joseph  Scholes,  and  Edwin  Ford,  and  did  suffer 
and  permit  Hisiop  to  execute  it,  whereby  the  premises  were  impeachable  in  title." 
The  second  and  sixth  pleas  to  that  breach  raise  two  questions.  The  second  plea 
19,  that  ^nothing  passed  by  that  indenture  whereby  the  premises  were  impeach* 
able  in  tide."  The  replication  is,  that  ^*  an  interest  did  pass  whereby  the  premises 
were  impeachable."  Then  follows  a  special  demurrer,  because  the  replication 
does  not  state  the  nature  of  that  interest  nor  from  whom  it  passed,  and  that  for 
any  thing  stated  in  the  replication  it  might  have  passed  from  one  of  the  other 
parties,  and  not  from  the  defendant  or  Hisiop.  Now  the  nature  of  the  interest 
conveyed  was  of  course  more  peculiarly  within  the  knowledge  of  the  defendant; 
the  plaintiff,  therefore,  was  not  bound  to  state  it.  With  a  view  to  the  other 
cause  of  demurrer,  we  must  look  to  the  breach.  The  meaning  of  the  word 
wherAy  there  used  is  certainly  equivocal,  for  it  may  mean  that  the  premises 
were  rendered  impeachable  in  title  by  the  deed,  or  by  the  execution  of  the  deed 
by  defendant*  an^  by  his  suffering  and  permitting  Hisiop  to  execute.  If  the 
word  whereby  applies  to  the  deed  generally,  the  breach  is  bad ;  if  to  the  execu« 
tion  by  defendant  and  Hisiop,  it  is  good.  Now,  although  in  general,  in  plead* 
tog,  an  equivocal  expression  is  to  be  construed  against  the  party  using  it,  yet 
where  the  opposite  party  has  pleaded  over,  that  is  an  admission  &at  the 
*3031  ^^P^^^^^^  is  to  be  taken  in  that  sense  which  will  support  *the  previou* 
-■  pleading.  Avery  v.  Hoole^  %  Cowp.  825.  Here  the  defendant,  by  plead- 
ing over*  that  nothing  passed  by  the  indenture  whereby  the  premises  were  encum- 
bered, must  mean  that  nothing  passed  by  the  execution  by  defendant  and  His* 
lop,and  then  upon  the  replication  that  question  is  put  in  issue ;  it  appearsto  me, 
therefiue,  that  the  replication  is  good,  and  that  the  plaintiff  is  entitled  to  judgment 
upon  the  demurrer  to  that  replication.  We  now  come  to  the  siscth  plea,  to  the 
second  breach  which  is  pleaded  to  so  much  of  it  as  relates  to  «*  permitting  and 
iaffering'!  His bp  to  execute  the  indenture  in  that  breach  mentioned    The  pleit 
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tays  that  the  defendant  could  not  prevent  it ;  the  plaintiff  replies  that  Hislop 
executed  with  the  consent  of  the  defendant,  and  the  question  is,  whether  that 
consent  was  a  hreach  of  the  covenant.  Now  the  words  **  permitting  and  suffer- 
ing*' do  not  bear  the  same  meaning  as  **  knowing  of  and  being  privy  to ;"  the 
meaning  of  them  is,  that  the  defendant  should  not  concur  in  any  act  over  which 
he  had  a  control.  As  far  as  the  execution  of  the  deed  by  himself,  he  admits 
the  breach,  but  as  to  the  residue,  says  he  could  not  prevent  it ;  and  if  ^  permit* 
ting  and  suffering*'  applies  only  to  that  which  he  could  prevent,  it  is  clear  that 
his  consent  in  this  case  was  not  a  breach  of  the  covenant.  It  has  been  suggested, 
that,  perhaps,  the  purchaser  might  have  refused  the  conveyance  unless  it  wete 
made  with  the  consent  of  the  defendant;  but  the  Court  cannot  raise  that  point, 
inasmuch  as  the  replication  does  not  allege  that  the  consent  of  the  defendant  was 
an  ingredient  in  the  transaction  necessary  to  the  acceptance  of  the  conveyance. 
*HoLROTD,  J.  I  am  of  tlie  same  opinion  upon  all  the  questions  in  r^^^^ 
this  case.  The  traverse  in  the  second  plea  is  bad  on  two  grounds ;  ^ 
first,  it  is  a  traverse  of  matter  of  law ;  secondly,  it  is  inconsistent  with  the 
inducement.  The  fiflh  plea  discloses  a  breach  of  covenant,  and,  therefore,  upon 
that  part  of  the  pleadings  the  plaintiff  is  entitled  to  judgment.  Upon  the  second 
breach,  I  think  that  the  permission  therein  mentioned  is  not  such  as  to  be 
within  the  meaning  of  the  covenant.  If  the  deed  conveying  to  Scholes  would 
operate  as  effectually  if  executed  by  Hislop  without  the  defendant's  permission 
as  with  it,  then  the  permission  really  has  notliing  to  do  with  the  deed.  The 
covenant  extends  to  such  permissive  acts  only  as  have,  through  the  permissioo, 
an  operative  effect  in  charging  the  estate. 

Judgment  for  the  plaintiff  upon  the  demurrer  to  the  second  and  fifth 
pleas  to  the  first  breach,  and  upon  the  demurrer  to  the  replicatioo 
to  the  second  plea  >to  the  second  breach ;  and  for  the  defendant 
upon  the  demurrer  to  the  replication  to  the  sixth  plea  to  the 
second  breach  .t 

f  LiTTLSDALB,  J.,  WQS  Sitting  St  the  Old  Bailey. 
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Where  an  estate  was  limited  to  A.,  to  the  use  of  A.  in  trust  for  B.:  Held,  that  A.  took 
the  legal  estate,  and  that  although  he  took  it  by  the  common  law,  and  not  by  force  oi 
the  statute  of  uses,  yet  the  second  use  could  not  be  executed  by  the  statute. 

Eject^nt  for  lands  in  the  county  of  Merioneth.  Plea,  the  general  issue. 
At  the  trial  before  Burrouoh,  J.,  at  the  last  Summer  Assizes  for  Salopi  i| 
appeared  that  the  lessor  of  the  plaintiff  claimed  as  devisee  in  tail  under  the  wm 
of  Catherine  Lloyd,  who  was  co-heiress,  with  her  sister  Mary,  of  Gwin  ^^Tj^ 
who  died  in  1774.  In  1746,  by  indenture  made  between  himself,  G.  Uoy^i 
of  the  first  part,  Sarah  Hill  of  the  second  part.  Sir  Rowland  Hill  and  John 
Wynne  of  the  third  part,  and  Sir  Watkin  Williams  Wynne  and  Edward  Lloyd 
of  the  fourth  part;  in  consideration  of  an  intended  marriage  with  the  said  Sarah 
Hill,  and  of  a  sum  of  8000/.,  being  the  marriage  portion  of  the  said  Sarah  HiU* 
paid  or  secured  to  be  paid  to  him  Gwin  Lloyd,  he,  Gwin  Lloyd,  did  gr>^ 
release,  and  confirm  unto  the  said  Sir  Watkin  Williams  Wynne  and  Edward 
Lloyd,  in  their  actual  possession  then  being,  by  virtue  of  an  indenture  of  ha^ 
gain  and  sale,  ^«,  and  to  their  heirs  and  assigns,  certain  premises  therein  p*^ 
taeulariy  described,  and,  amongst  others^  the  premises  in  question;  to  hav* 


305] 


6  Barnewall  &  Cresswell.  147 


and  to  hold  the  said  premises  with  their  appurtenances,  unto  the  said  Sir  Wat* 
kin  Williams  Wynne  and  Edward  Lloyd,  their  heirs  and  assigns;  to  the  only 
proper  use  and  behoof  of  them  the  said  Sir  Watkin  Williams  Wynne  and 
Edward  Lloyd,  dieir  heirs  and  assigns  for  ever,  upon  trust,  nevertheless,  and 
*3061  ^^^j^^^  ^  ^^®  *8everal  uses,  intents,  and  purposes  thereinafter  men- 
•'  tioned,  that  is  to  say,  to  the  use  of  the  said  Gwin  Lloyd  and  his  heirs 
until  the  said  intended  marriage  should  take  effect,  and  from  and  after  the 
solemnization  of  the  said  intended  marriage,  then  to  the  use  and  behoof  of 
Gwia  Uoyd  and  Sarah  his  intended  wife,  and  their  assigns,  for  and  during  the 
term  of  their  natural  lives,  and  the  longer  liver  of  them,  as  and  for  her  jointure 
and  in  lien  and  full  satisfaction  of  dower;  and  from  and  after  the  decease  of 
sach  survivor  to  the  use  of  Sir  Rowland  Hill  and  John  Wynne,  their  execu- 
tors, administrators,  and  assigns,  for  the  term  of  one  thousand  years,  to  and  for 
the  several  intents  and  purposes  thereinaAer  mentioned ;  and  from  and  afler  the 
expiration  or  other  sooner  determination  of  that  estate,  to  the  use  and  behoof 
of  the  first  son  of  the  body  of  the  said  Gwin  Lloyd  on  the  body  of  the  said 
Sarah  Hill,  his  intended  wife,  lawfully  to  be  begotten,  and  the  heirs  male  of  the 
body  of  soch  first  son  lawfully  issuing;  and  for  default  of  such  issue,  to  the  use 
and  behoof  of  the  second  son  in  like  manner,  and  then  to  the  daughters ;  and 
for  default  isi  sach  issue,  to  the  use  and  behoof  of  the  said  Gwin  Lloyd,  his 
heirs  and  assigns  for  ever.  And  it  was  thereby  declared  and  agreed  by  and 
between  all  and  every  the  said  parties  to  the  said  indenture,  that  the  term  of 
one  thousand  years  thereinbefore  limited  to  Sir  Rowland  Hill  and  John  Wynne, 
was  upon  trust  that  they  did  and  should  immediately  ailer  the  decease  of  Gwin 
Lloyd,  by  sale  or  mortgage  of  the  whole  or  any  part  thereof,  raise  the  sum  of 
3000/.  to  be  paid  and  applied  in  manner  thereinafler  mentioned.  And  it  was 
thereby  declared  and  agreed  by  and  between  the  parties  to  the  said  indenture 
^071  ^at  a  sum  of  4000/.  of  the  said  sum  of  8000/.  *should  immediately 
^  after  the  solemnization  of  the  said  intended  marriage,  be  paid  into  the 
hands  of  them  the  said  Sir  Rowland  Hill  and  John  Wynne,  upon  trust  that  the 
same  should  be  paid,  laid  out,  and  applied  by  them  with  all  convenient  speed 
m  the  purchase  of  freehold  lands,  tenements,  or  hereditaments  in  fee  simple,  in 
the  county  of  Merioneth  aforesaid  or  elsewhere  in  the  principality  of  Wales,  or 
in  that  part  of  Great  Britain  called  England,  with  the  approbation  of  them  the 
said  Gwin  Lloyd  and  Sarah  Hill,  his  intended  wife,  or  the  survivor  of  them, 
testified  by  any  deed  or  writing  under  the  hands  and  seals  of  them  the  said 
Gwin  Lloyd  and  Sarah  Hill,  and  the  survivor  of  them,  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses ;  and  that  the  said  lands,  tenements, 
and  hereditaments,  when  so  purchased,  and  every  part  and  parcel  thereof,  with 
their  appurtenances,  should  be  conveyed  to  them  the  said  Sir  Watkin  Williams 
Wynne  and  Edward  Lloyd,  and  their  heirs,  and  to  the  survivor  of  them  and 
his  heirs,  to  atid  for  the  uu  and  behoof  of  the  several  persons^  and  for  such 
estate  and  estates  as  the  premises  thereinbefore  mentioned,  and  thereby  granted 
and  released  by  the  said  Gwin  Lloyd  were  conveyed,  setded,  limited,  and 
appointed.  And  it  was  thereby  also  further  declared  and  agreed  that  in  case 
there  should  be  no  issue  of  the  said  intended  marriage,  and  that  the  said  Sarah 
Hill  should  be  minded  by  her  last  will  and  testament  to  give  or  devise  any  sum 
not  exceeding  4000/.,  or  the  estate  thereby  intended  to  be  purchased  therewith, 
or  any  part  &ereof  as  aforesaid,  to  any  person  or  persons  whatsoever,  it  should 
be  lawful  to  and  for  her  the  said  Sarah  Hill,  notwithstanding  her  coverture,  to 
*3081  ^^^  ^°^  devise  the  same,  or  any  part  thereof,  to  such  person  *or  per- 
^  sons,  and  to  and  for  such  estate  and  estates,  and  such  uses,  intents,  and 
purposes,  as  she  should  limit,  direct  and  appoint:  and  in  such  case  they  the 
said  %  Watkin  Williams  Wynne  and  Edward  Lloyd  should  stand  seised  of 
all  and  every  the  lands,  tenements,  and  hereditaments  so  to  be  purchased  as 
aforesaid,  to  them  and  their  heirs,  to  and  for  such  uses,  intents,  and  purposes, 
as  she  the  said  Sarah  Hill  should,  by  such  her  last  will,  limit,  direct,  and 
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appoiat;  and  then  and  from  theneeforth  all  and  every  the  uses  and  limitations 
to  the  said  Gwin  Lloyd  and  his  heirs,  of  and  concerning  the  said  lands,  tene- 
ments, and  hereditaments  to  be  purchased  as  aforesaid,  should  cease,  deter- 
mine, and  be  absolutely  void,  to  all  intents  and  purposes  whatsoever. 

Gwin  Lloyd  died  in  1774,  and  Sarah  his  wife  in  1782,  intestate,  and  with- 
out having  had  any  issue.  Catherine  Lloyd,  the  testatrix,  continued  in  posses* 
sion  of  the  estate  from  the  death  of  Sarah  Lloyd  until  the  time  of  her  own  death, 
in  1787.  For  the  defendants,  it  was  contended,  that  the  legal  estate  was  rested 
in  Sir  W.  W.  Wynne  and  Edward  Lloyd,  by  the  deed  of  1746,  and,  conse* 
quendy,  that  neither  Gwin  Lloyd  nor  the  testatrix  had  any  legal  estate;  and, 
therefore,  the  lessor  of  the  plaintiff  could  not  derive  any  such  estate  from  her. 
The  learned  Judge  reservea  the  point,  and  the  plaintiff  having  obtained  a  ver- 
dict, a  rule  ntn  for  entering  a  nonsuit  was  granted  in  Michaelmas  term. 

Taunton^  Campbellf  and  Richards  now  showed  cause.     Tliere  are  three 
grounds  upon  which  the  Court  ought  to  discharge  this  rule.     First,  by  the 
words  of  limitation  in  the  deed  of  1746,  the  use  was  not  executed  in  the   trus- 
tees, but  in  the  different  persons  to  whose  use  the  *settlement  was  made.    r««|M 
Secondly,  there  can  be  no  doubt  that  it  was  the  intention  of  the  settler   ^ 
that  the  use  should  be  executed  in  the  parties  beneficially  interested,  and  the 
Court  should  put  that  construction  upon  the  instrument  which  will  give  effect 
to  the  intention  of  the  parties.     Thirdly,  the  purposes  of  the  trust  having-  been 
at  an  end  for  more  than  thirty  years,  the  Court  will  presume  a  reconveyance. 
As  to  the  first  point,  it  is  clear,  that  if  the  settlement  had  stopped  after  giving 
the  estates  to  Sir  W.  W.  Wynne  and  Edward  Lloyd,  and  their  heirs,  habendum 
to  the  use  of  them  and  their  heirs,  they  would  have  had,  not  the  use,  but  the 
seisin  at  common  law;  and,  therefore,  although  there  are  subsequent  nses 
declared  to  other  persons,  those  uses  are  not  void,  but  are  fed  out  of  the  common 
law  seisin  of  the  trustees.    It  must  be  admitted,  that  there  can  be  no  second 
use  executed :  for  the  first  set  of  uses  is  fed  out  of  the  first  seisin,  and  there  is 
nothing  to  feed  the  second  set  of  uses.    But  the  words  of  the  statute  are, 
**  That  where  any  person  or  persons  stand  or  be  seised  of  and  in  any  honors, 
castles,  &c.,  to  the  use,  confidence,  or  trust  of  any  oihtr  person  or  persons,  &c., 
that  in  every  such  case  such  person  and  persons  that  have  any  such  use  shall 
hereafter  be  deemed  and  adjudged  in  lawful  seisin,  estate,  and  possession  of  the 
same  honors,  &c.*'  Lord  Bacon,  in  his  reading  on  the  statute  of  uses,  page  43, 
observes,  upon  the  word  othtTf  that  the  statute  meant  not  to  cross  the  common 
law,  and  that  the  word  other  was  put  in,  meaning  the  divided  use,  and  not  the 
conjoined  use.    Again,  in  p.  62,  he  says,  **  If  I  enfeoff  A.  to  the  use  of  his  right 
heirs,  A.  is  in  the  fee  simple,  not  *by  the  statute,  but  by  the  common   r««|){| 
law."     And  in  p.  63,  he  says,  "The  whole  scope  of  the  statute  was  to   L  ^^^ 
remit  the  common  law,  and  never  to  intermeddle  where  the  common  law  exe- 
cuted an  estate ;  therefore  the  statute  ought  to  be  expounded,  that  where  the 
party  seised  to  the  use  and  the  ceatuy  que  use  is  one  person,  he  nev^r  taketh 
by  the  statute,  except  there  be  a  direct  impossibility  or  impertineucy  for  the 
use  to  take  effect  by  the  common  law."    Jenlnng  v.  Kcungt  Cro.  Car.  230, 
reported  also  by  the  names  of  Meredith  v.  Joane,  Cro.  Car.  244,  was  decided 
according  to  this  doctrine,  which  was  also  followed  by  this  Court  in  Doe  v. 
Prestwiage^  4  M.  &  S.  178.    The  first  use  declared  in  the  deed  in  question  to 
the  trustees  was  absorbed  and  extinguished  in  their  seisin,  and  has  no  effect  in 
preventing  the  operation  of  the  statute  upon  the  second  set  of  uses.     There  is 
not,  indeed,  any  case  deciding,  that  where  the  estate  is  given  to  A.,  to  the  use 
of  A.,  with  a  second  limitation  to  the  use  of  B.,  then  the  second  use  is  executed 
hy  the  statute;  but  that  necessarily  follows,  from  the  doctrine  that  A.  is  in  by 
the  common  law  and  not  by  the  statute.     TyrreVe  case.  Dyer,  155,  is  the  first 
in  which  it  appears  to  have  been  decided,  that  an  use  cannot  be  limited  upon 
an  use ;  but  there  the  bargainee  clearly  took  the  legal  estato  by  the  statute,  and 
not  by  the  common  law.    Hopkins  v.  Hopkme^  1  Ad(.  681«  may  be  relied  on 
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for  the  defeiidaot,  where  Lord  Hardwickb  said,  that  the  fltatate  of  Qses  had 
had  no  other  effect  thao  to  add,  at  most,  three  words  to  a  conveyance ;  but  the 
instance  by  which  he  illustrates  that  is  of  a  limitation  to  A.  and  his  heirs  to  the 
•^1  n  '^^  ^^  ^'  ^^'^  ^^  *heirs,  in  tniat  for  D.  Lady  fFhtisiane  v.  Bury^ 
^^^\  2  P.  W.  146,  and  Tkt  Morney  General  v.  Scott,  Gas.  temp.  Talb.  138, 
certainly  appear  to  be  authorities  a^inst  the  present  plaintiff;  but  in  the  former 
the  terms  of  the  settlement  are  not  clearly  stated,  and  the  point  in  question  was 
not  there  in  judgment;  in  the  latter  it  was  clearly  the  intention  of  the  parties 
that  Barker,  to  whom  the  estate  was  in  the  first  instance  conveyed,  should  take 
the  le^  estate.  In  this  case,  the  intention  is  clearly  the  reverse  of  that,  for  if 
the  legal  estate  remained  in  the  trustees,  Gwin  Lloyd  could  only  have  an  equi- 
table estate,  even  though  the  intended  marriage  never  took  effect,  nor  would  the 
limitation  to  the  wife  operate  as  a  legal  bar  of  dower,  for  which  purpose  it  was 
made.  Again,  the  term  created  for  raising  portions  would  be  merely  an  equita- 
ble term,  which  is  manifestly  contrary  to  the  intention  of  tlie  parties.  The 
clause  respecting  the  lands  to  be  purchased  with  the  wife's  fortune  is  also 
important,  for  it  appears  to  have  been  intended  that  they  should  go  to  the  same 
persona  as  the  other  property,  and  it  is  clear  that  the  trustees  would  not  take 
the  legal  estate  of  the  lands  so  purchased.  Under  such  circumstances,  the 
Court  ought  so  lo  construe  the  deed,  as  to  give  effect  to  that  which  the  parties 
doubtless  did  intend*  vis.,  that  the  legal  estate  should  go  in  succession  to  those 
parties  in  whose  favor  uses  are  declared,  according  to  the  doctrine  of  Willes, 
C.  J.,  in  ParkhurH  v.  Smith,  Willes,  327.  But,  lastly,  if  that  cannot  be  done, 
at  ail  events  at  this  distance  of  time  a  reconveyance  of  the  legal  estate  ought  to 
be  presumed;  Warren  v.  Greenville,  2  Str.  1129;  and  if  the  Court  see  that 
*ai2l  ^^  i^^y  ®"  *another  trial  could  only  come  to  that  conclusion,  consist- 
^  ently  with  the  facts  of  the  case,  they  will  not  disturb  the  verdict  found 
for  the  plaintiff. 

Shadwell,  Oldnall  Ruaaell,  and  E.  V.  T'FUiiama,  contra.    The  settlement  in 
question  is  so  obscurely  drawn  as  to  leave  the  intention  of  the  parties  alto- 
gether doubtful:  and  where  that  is  the  case,  the  words  must  have  their  ordinary 
legal  effect.    It  is  said  that  the  legal  estate  was  not  intended  to  be  vested  in  the 
trustees,  because  in  that  case  there  would  be  no  legal  jointure  given  to  the  wife 
in  bar  of  dower,  and  no  legal  term  to  the  trustees  to  raise  portions.     But  if  the 
legal  estate  were  not  vested  in  them,  as  there  are  no  trustees  to  preserve  con* 
tingent  remainders,  it  would  have  been  in  the  power  of  the  first  tenant  for  life 
to  defeat  all  the  contingent  remainders,  which  clearly  could  not  have  been  the 
intent  of  the  parties.     This  is  a  sufficient  answer  to  the  argument  arising  out 
of  the  presumed  intention.    Then  as  to*  the  legal  effect  of  the  words  of  the  con- 
veyance,  it  is  impossible  to  find  any  substantial  difference  between  this  case  and 
those  which  have  already  been  cited.  Lady  Whetstone  v.  Bury,  2  P.  W.  146, 
and  The  Attorney  General  v.  Scott,  Cas.  temp.  Talb.  138;  and  in  Tipping  v. 
CaueinM,  Comb.  312,  a  dictum  of  Lord  Hale  is  quoted,  that  whether  feoffees 
take  by  the  common  law  or  by  the  statute,  yet  where  the  use  is  once  disposed 
of  to  them  and  their  heirs,  whether  the  statute  executes  it  or  not,  there  cannot 
be  an  use  upon  an  use,  nor  a  trust  upon  such  use  to  be  executed  by  the  statute. 
Robineon  y^Comynn,  Cas.  temp.  Talb.  164,  is  to  the  same  effect     The  only 
*3131   ^^^^^^  point  is  the  presumption  of  a  reconveyance ;  now  at  all  ^events 
-I  the  Court  cannot  act  upon  that,  and  if  tlie  lessor  of  the  plaintiff  relied 
upon  it,  the  question  should  have  been  raised  at  the  trial.     But  that  could  not 
be  done,  because  it  was  inconsistent  with  the  other  argument  that  the  legal 
estate  never  vested  in  the  trustees.     Nor  is  there  any  case  to  justify  the  pre- 
sumption, unless  the  possession  has  gone  in  conformity  with  the  presumption 
afterwards  made,  which  it  has  not  done  in  this  case.     Besides,  the  person 
under  whom  the  lessor  claimed,  was  only  in  possession  for  hve  years,  from 
1782  to  1787 ;  it  was  therefore  most  probable  that  no  reconveyance  was  made 
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to  her;  and  according  to  Doe  v.  Reed,  5  B.  &  A.  232,  a  jury  ought  not  to  find 
a  reconveyance  unless  they  really  believe  it  to  have  been  made. 

Batlet,  J.     I  am  of  opinion  that  we  ought  not  to  make  the  rule  absolute 
for  entering  a  nonsuit,  but  that  there  should  be  a  new  trial  in  this  case.     Con- 
sidering the  length  of  time  that  has  elapsed  since  the  purposes  of  the  settlement 
made  by  Gwin  Lloyd  were  at  an  end,  I  think  the  question  as  to  presuming  a 
reconveyance  of  the  legal  estate  ought  to  be  submitted  to  a  jury.     The  first 
point  for  our  consideration  is  upon  the  construction  of  the  settlement;  for  if  it 
vested  the  legal  estate  in  the  trustees,  then  the  lessor  of  the  plaintiff  bad  not  the 
legal  estate  unless  there  had  been  a  reconveyance.     The  limitation  is  io  Sir 
W.  W.  Wynne  and  E.  Lloyd,  and  to  tjieir  heirs  and  assigns,  fuAendum  to 
them,  their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  them,  their 
heirs  and  assigns  upon  certain  trusts.     I  felt  upon  first  reading  it,  that  this  was 
in  a  very  singular  form,  and  it  appeared  to  me  that  the  words,  **  to  the  use  and 
*behoof  of  them  their  heirs  and  assigns,"  had  been  introduced  by  an    r^^. . 
accidental  mistake,  but  I  now  think  that  they  were  introduced  by  design,    '- 
but  through  ignorance.     It  is  certainly  singular  that  Gwin  Lloyd  should  part 
with  the  legal  estate  immediately  on  the  execution  of  the  setdement,  and  that 
he  and  his  wife  should  only  be  equitable  tenants  for  life.     It  is  also  singular 
that  the  term  created  for  the  purpose  of  raising  portions  should  be  a  mere  equi- 
table term,  and  that  the  lands  to  be  purchased  with  the  4000/.  should  be  limited 
in  such  a  manner  as  to  leave  it  doubtful  whether  or  no  the  cestui  que  tnat 
would  take  the  legal  estate.     That  would  not  necessarily  be  the  case,  for  the 
direction,  that  the  estate  purchased  should  be  limited  *^for  such   estate  and 
estates*'  as  the  other  premises,  might  mean  for  equitable  estates ;  and,  there- 
fore, this  is  not  absolutely  inconsistent  with  the  idea  that  the  trustees  were  to 
take  the  legal  estate.     And  on  the  other  hand,  the  power  which  Gwin  lioyd 
and  his  wife  would  have  had  to  defeat  all  the  contingent  limitations,  if  the 
trustees  did  not  take  the  legal  estate,  shows  so  strong  a  purpose  to  be  answered 
by  construing  the  deed  according  to  the  strict  legal  operation  of  the  language 
used,  that  I  think  we  are  not  at  liberty  to  put  any  other  construction  upon  the 
words  than  that  which  they  usually  bear.     Now,  ever  since  I  have  belonged 
to  the  profession  of  the  law,  I  have  invariably  understood  that  an  use  cannot 
be  limited  upon  an  use.    That  is  admitted  to  be  so  in  general,  but  a  distinction 
has  been  taken  where  the  limitation  is  to  A.,  to  the  use  of  A.  in  trust  for  B., 
and  it  is  said  that  then  A.  is  in  by  the  common  law.     That  is  true ;  but  he  \s 
in  of  the  estate  clothed  with  the  use,  which  is  not  extinguished,  but  remains  in 
him.     In  the  ^case  of  Meredith  ▼.  ./one^,  cited  in  ailment  to  show    tmis 
that  where  an  estate  is  limited  to  A.,  to  the  use  of  A.,  he  is  in  by  the    ■- 
common  law,  it  is  said,  **for  it  is  not  an  use  divided  from  the  estate,  as  where 
it  is  limited  to  a  stranger,  but  the  use  and  the  estate  go  together**     That  case 
therefore  shows,  that  although  the  trustees  in  this  case  might  be  in  by  the  com- 
mon law,  yet  they  were  in  both  of  the  estate  and  the  use.    There  are  two  cases 
expressly  in  point.     Lady  Whetstone  v.  Bury  is  a  very  clear  case,  and  the 
words  used  were  precisely  the  same  as  those  found  in  the  deed  in  question ;  and 
it  was  there  decided,  and  also  in  77ie  Attorney  General  v.  Scott^  which  ciame 
before  Lord  Talbot,  one  of  the  greatest  real  property  lawyers  that  ever  filled 
the  office  of  Lord  Chancellor,  that  the  legal  estate  vests  in  liim  to  whom  by  the 
words  of  the  instrument  the  use  is  limited.     Upon  the  authority  of  these  two 
cases,  I  am  of  opinion  that  the  use  of  the  estate  in  question  was  executed  in 
the  trustees.     Then,  upon  the  other  question,  there  is  certainly  some  ground 
for  presuming  a  reconveyance ;  but,  on  the  one  hand,  I  think  the  Court  would 
be  going  a  great  deal  too  far  were  they  to  make  such  a  presumption,  and,  on 
the  other,  I  think  the  lessor  of  the  plaintiff  ought  to  have  an  opportunity  of 
submitting  that  point  to  a  jury.     The  rule  should,  therefore,  be  made  absolute 
for  a  new  trial. 

HoLROYD,  J.    I  agree  with  my  brother  Baylbv,  that  in  this  case  there 
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ought  to  be  a  new  trial.  Upon  the  first  perasal  of  the  deed  in  question  I  had 
no  doubt  that  the  legal  estate  was  vested  in  the  trustees,  having  always  under- 
stood that  an  use  cannot  be  limited  upon  an  use;  and  although  I  was  struck 
♦^iftl  ^y  *^®  ingenuity  of  *the  distinction  pointed  out  by  Mr.  Tauntorij  yet 
^  upon  further  consideration  it  appears  to  me  that  his  argument  does  not 
warrant  it.  The  argument  is,  that  as  the  trustees  did  not  in  3ie  first  instance 
take  to  the  use  of  another,  but  of  themselves,  they  were  in  by  the  common  law, 
and  not  the  statute ;  that  the  first  use  was,  therefore,  of  no  efifect,  and  the  case 
was  to  be  considered  as  if  the  deed  had  merely  contained  the  second  limitation 
to  uses.  Bat  that  is  not  so,  for  although  it  be  true  that  the  trustees  take  the 
seisin  by  the  common  law,  and  not  by  the  statute,  yet  they  take  that  seisin  to 
the  use  of  themselves,  and  not  to  the  use  of  another,  in  which  case  alone  the 
use  is  executed  by  the  statute.  They  are,  therefore,  seised  in  trust  for  another, 
and  the  legal  estate  remains  in  them.  As  to  the  question  of  intention,  even  if  it 
were  intended  that  the  deed  should  operate  in  a  diflTercnt  mode  from  that  pointed 
out  by  the  law,  when  the  legal  estate  is  given  to  trustees,  that  intention  cannot 
countervail  the  law.  But  the  intention  appears  to  me  altogether  doubtful;  the 
absence  of  trustees  to  preserve  contingent  remainders  affording  a  strong  reason 
for  supposing  that  the  parties  meant  to  give  the  legal  estate  to  the  trustees. 

LiTTLVDALE,  J.  I  am  entirely  of  the  same  opinion.  It  is  said,  that  by  the 
construction  now  put  upon  the  deed  the  intent  of  the  parties  will  be  defeated. 
If  we  were  not  construitig  a  deed,  I  should  feel  disposed  to  give  a  liberal  effect 
to  the  intention;  but  if  all  matters  of  convenience  and  inconvenience  which 
raise  a  presumption  of  intention  are  to  be  taken  into  consideration,  as  aflbrding 
rules  for  the  construction  of  deeds,  and  are  to  have  the  effect  of  overruling  the 
•^171  P^^^"*  words  of  such  insuuments,  ♦the  law  will  very  soon  be  thrown  into 
-^  utter  confusion.  Here,  however,  there  is  a  balance  of  inconveniences,  and, 
therefore,  we  may  come  at  once  to  the  legal  construction  of  the  settlement.  I 
never  entertained  a  doubt  that  a  second  series  of  uses  could  not  be  executed.  It 
18  tnie,  that  certain  cases  show  these  trustees  to  have  taken  the  estate  by  the 
common  law,  but  they  took  it  coupled  with  the  use.  The  cases  cited  upon 
this  point  are  perfectly  clear,  and  they  are  well  collected  in  a  note,  by  Serjt 
ffUiiams^  to  Jefferson  v.  Morton,  2  Saund.  1 1,  n.  17.  However,  for  the  reasons 
given,  I  think  that  there  ought  not  to  be  a  nonsuit,  but  a  new  trial. 

Rule  absolute  for  a  new  trial. 


The  Company  of  Proprietors  of  the  STAFFORDSHIRE  and  WORCES. 
TERSHIRE  Canal  Navigation  t;.  F.  HALLEN,  Gent.,  One,  &c. 

B  J  an  met  of  Parliament  a  Canal  Company  were  bound  to  repair  the  banks  of  the  canal. 
In  an  action  brought  by  the  company  against  the  owner  of  adjoining  land  for  digging 
clay-pits  upon  bis  own  land,  and  causing  the  plaintiifa'  banks  to  give  way,  there  was 
some  evidence  to  show  that  the  bank  was  not  in  good  repair ;  but  the  learned  Judge 
directed  the  jury  to  find  for  the  plaintiffs,  if  they  thought  that  the  falling  in  of  the  bank 
was  caused  by  the  defendant's  naving  dug  clay-pits :  Held,  that  the  plaintiffs  were  not 
entitled  to  recover,  unless  at  the  time  wnen  the  bank  gave  way  it  was  in  good  repair, 
and  that  question  not  having  been  submitted  to  the  jury,  a  new  trisl  was  granted. 

Case  against  the  defendant  for  digging  clay -pits  in  his  field  adjoining  to  the 
bank  and  towing-path  of  the  canal  of  the  plaintiffs,  in  consequence  whereof  the 
bank  slipped  down,  and  the  towing-path  was  rendered  unsafe,  and  the  plain- 
M||)-i  ufTs  incurred  great  expense  in  repairing  the  damage.  Plea,  not  guilty. 
^ ^ J  At  the  trial  before  Gahrow,  B.,  at  the  Summer  Assizes  for  the  *coun^ 
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of  Worcester,  1826,  the  following  appeared  to  be  the  facts  of  the  cate.  The 
plaintiiTs  were  a  company  established  by  the  stat.  6  G.  9,  for  making  and 
maintaining  the  Worcestershire  and  StafTordshire  canal.  The  defendant  was 
the  owner  of  land  in  the  parish  of  Kidderminster,  in  the  county  of  Worcester, 
contiguous  and  next  adjoining  to  the  canal.  In  1825  he  caused  clay-pits  to  be 
dug  upon  his  own  land  near  to  and  in  the  direction  of  the  banks  of  the  canal 
for  fifty-five  feet,  without  causing  any  injury  to  those  banks.  He  then  caosed 
a  clay-pit  to  be  dog  at  the  same  distance  from  the  bank,  beyond  the  fifiy-fire 
feet,  and  in  July,  1826,  that  part  of  the  bank  of  the  canal  which  was  corneous 
and  next  adjoining  to  the  land  last  excavated,  gave  way.  The  bank  at  this 
part  of  the  canal  consisted  of  sand.  There  was  evidence  to  show  that  it  had 
not,  at  this  place,  been  sufficiently  puddled  so  as  to  prevent  the  water  oozing 
through  it  and  injuring  the  bank,  but  it  was  proved  that  the  bank  would  have 
stood  if  the  clay  had  not  been  dug  from  the  adjoining  land.  The  canal  act 
enacted  that  the  company  should  at  their  own  chaiges  divide,  and  separate,  and 
keep  constantly  divided  and  separated  the  towing-paths  on  each  side  of  the 
canal,  and  navigable  trenches  or  passages,  or  such  part  or  parts  thereof  as 
should  be  found  necessary  by  the  commissioners,  with  a  sufficient  post  and 
rail,  hedge,  ditch,  trench,  bank^  or  other  fence  sufficient  to  keep  in  sheep  and 
other  cattle,  to  be  set  and  made  on  the  lands  or  grounds  which  should  be  pur- 
chased by,  conveyed  to,  or  vested  in  them  from  the  lands  or  grounds  adjoining 
to  such  towing-paths,  and  should  at  their  own  costs  from  time  to  time  maintain 
and  support  Sie  towing-paths,  and  the  posts,  rails,  hedges,  ditches,  trenches, 
banks,  *and  other  fences  so  set  up  and  made  as  aforesaid,  and  also  r««iA 
should,  at  their  own  charges,  make  and  set  up  gates,  bridges,  and  stiles  *- 
over  the  hedges  and  fences,  and  all  such  gates,  stiles,  bridges,  arches,  and  other 
conveniences  so  to  be  made,  should  from  time  to  time  be  supported,  maintained, 
and  kept  in  sufficient  repair  by  the  company  of  proprietors.  By  another  clause 
it  was  enacted,  that  nothing  contained  in  that  act  should  extend  to  defeat, 
prejudice,  or  affect  the  right  of  any  lord  of  any  manor,  common,  or  waste 
grounds,  or  of  any  owner  of  any  lands  in,  upon,  or  through  which  the  said 
canal,  towing-path,  wharfs,  quays,  &c.,  or  any  of  them,  should  be  made,  to  the 
mines,  minerals,  or  quarries,  or  to  the  salt  springs,  brine,  or  rock  salt,  lying  or 
being  within  or  under  the  lands  to  be  set  out  or  made  use  of  for  such  canal, 
&c.,  or  any  of  them  ;  but  all  such  mines,  minerals,  quarries,  &c.,were  thereby 
reserved  to  the  lords  of  such  manors,  common  or  waste  grounds,  or  such  ownei 
or  owners  of  such  lands  respectively,  subject  to  the  conditions  and  restrictions 
therein  contained,  to  take  and  carry  away  to  his  or  their  own  use,  such  mines, 
minerals,  and  quarries,  not  thereby  injuring  the  canal. 

It  was  urged  to  the  jury  by  tlie  defendant's  counsel,  upon  the  evidence,  that 
the  bank,  at  the  time  when  it  gave  way,  was  not  in  a  proper  state  of  repair, 
and  it  was  insisted  that  the  act  of  Parliament  having  required  the  company  to 
keep  the  bank  in  repair,  the  proprietors  of  the  adjoining  lands  were  entitled  to 
expect  it  to  be  so  kept,  and  to  work  their  lands  to  that  extent  which  they  might 
have  done  without  injury  to  the  bank,  if  it  had  been  in  a  proper  state  of  repair; 
that  the  defendant  at  all  events  had  a  right  to  dig  as  much  clay  from  his  own 
land  as  he  might  have  done  without  *injury  to  the  plaintiffs,  if  their   r««o/| 
bank  had  been  in  a  sufficient  state  of  repair,  and  if  he  dug  no  more  in  ^ 
this  instance,  and  the  plaintiffs*  bank  gave  way  in  consequence  of  his  havii^ 
dug  clay  to  that  extent,  the  falling  in  of  the  bank  was  caused,  not  by  any  wrong" 
fm  act  of  the  defendant,  but  by  a  breach  of  duty  of  the  plaintiffs,  viz.,  their 
neglect  to  repair  their  banks ;  that  the  company  therefore  could  not  recover 
for  any  damage  resulting  to  them  by  reason  of  the  defendant's  having  dug  for 
clay  upon  his  own  land,  if  that  damage  would  not  have  happened,  provided 
they  had  done  their  duty  and  properly  repaired  their  bank.     The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  if  they  were  of 
opinion  that  the  bank  had  fallen  in,  in  consequence  of  the  defendant's  having 
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dug  the  day.  A  verdict  liaving  been  found  for  Ihe  plaintiffs,  CampbtU^  ia 
Michaelmas  teem,  obtained  a  rule  nwt  for  a  new  trial,  upon  the  ground  that  tlie 
learned  Jadge  hid  not  left  the  question  to  the  jury,  whether  the  injury  would 
have  happened  if  the  bank  of  the  canal  had  been  in  a  sufficient  state  of  repair. 
Upon  the  ^ase  coming  on  for  aigument  on  a  former  day,  it  was  suggested  by 
the  plaintifi'  coaasel  that  tiie  learned  Judge  had,  in  fact,  lefl  that  question  to 
Ihe  jury.  Mr.  Baron  Garbow  now  informed  the  Court  that  he  had  not  left 
the  question  to  the  jury,  whether  the  water  would  have  escaped  out  of  the 
caaaJ  ii  the  bank  had  been  in  a  good  state  of  repair. 

Oldmdl  Bus$eU  and  Hoiroyd  now  showed  cause.  The  act  of  Parliament 
only  requires,  that  the  banks  of  the  canal  shall  be  kept  in  a  state  of  repair  fit 
for  aU  the  public  purposes  for  which  it  was  intended,  such  as  for  towing 
*3211  *^^  barges,  ho.  Now,  there  is  no  pretence  for  saying  that  the  bank 
J  was  not  in  a  state  of  repair  adequate  to  all  those  purposes ;  and  if  that 
be  so,  the  plaintiffs  have  not  been  guilty  of  any  breach  of  duty,  and  the  injury 
was  occasioned  wholly  by  the  wrongful  act  of  the  defendant. 

BavLKT,  J.  It  appears  to  me  that  this  case  has  not  been  properly  presented 
to  the  jury.  I  think  it  ought  to  have  been  presented  as  a  question  of  fact  for 
their  consideration,  whether  there  was,  at  the  time  when  the  alleged  cause  of 
oompbint  arose,  on  the  side  of  the  canal  such  a  bank  as  the  act  of  Parliament 
required  the  company  to  make,  and  tlie  proprietors  of  the  adjoining  land  were 
entitled  to  expects  Before  the  act  of  Parliament  passed,  the  latter  were  entiUed 
to  work  their  lands  in  any  way  they  pleased,  provided  they  did  not,  by  so 
doiii^,  injure  the  land  of  their  neighbors  in  the  state  in  which  that  land  then 
was.  The  defendant,  therefore,  would  have  had  an  undoubted  right  to  have 
dog  in  his  soil  the  clay-pits,  the  digging  of  which  is  the  ground  of  complaint 
in  the  present  action.  The  act  of  Parliament  authorizes  the  company  to  make 
a  canal,  and  thereby  introduces  what  may  in  some  manner,  with  reference  to 
the  proprietors  of  the  adjoining  lands,  be  considered  a  dangerous  species  of 
pn^rty.  But  as  the  company  are  to  have  the  benefit  of  a  canal,  they  are 
required  to  make  and  support  banks,  and  keep  them  in  sufficient  repair.  They 
are,  therefore,  to  make  good  and  proper  banks;-  viz.,  banks  adequate  to  keep 
the  water  in  its  channel,  not  only  while  the  adjoining  land  shall  remain  in  the 
9^001  '^^®  ^^  ^'^^^  when  the  canal  was  made,  but  *when  it  shall  be  applied  to 
-l  those  purposes  to  which  it  might  have  been  applied  by  the  proprietors 
before  the  canal  was  made.  One  of  the  modes  of  keeping  good  and  proper 
banks  is,  by  what  is  called  puddling  the  banks.  When  the  bank  is  composed 
of  sand,  it  is  very  pervious  to  water,  and  the  effect  of  puddling  is  to  render  it 
impervious  to  the  water.  Here,  the  bank  was  composed  of  sand.  Then,  that 
being* so,  it  was  a  question  for  the  jury,  whether  this  bank,  made  of  those  mate- 
rials, was  a  fit  and  proper  bank  calculated  to  keep  in  that  body  of  water;  and 
if  it  were  a  proper  bank,  with  reference  to  the  materials  of  which  it  was  com- 
posed,  then  it  was  a  question  for  their  consideration,  whether  effectual  guards 
were  made  for  the  purpose  of  preventing  the  water  from  oozing  out  of  its  chan- 
nel, and  getting  into  add  moistening,  and  thereby  injuring  the  adjoining  bank. 
The  effect  of  die  water  oozing  through  the  bank,  might  not  be  such  as  to  cause 
any  mischief  to  the  canal,  so  long  as  the  land  beyond  the  bank  and  the  bank 
itself  were  on  the  same  level.  But  when  the  land  beyond  the  bank  was  made 
lower,  (as  it  was  in  this  case  by  digging,)  the  pressure  of  the  water  might  cause 
it  to  ooze  through,  and  gradually  remove  the  bank  in  consequence  of  its  having 
lost  that  support  which  it  formerly  had  from  the  land  on  the  other  side.  For 
these  reasons  I  am  of  opinion,  that  this  case  ought  to  go  down  to  another  jury, 
for  the  purpose  of  ascertaining,  not  merely  whether  the  bank  would  have  stood 
if  the  clay-pit  had  not  been  dug,  (for  upon  that  point  I  entertain  no  doubt,)  but 
for  the  purpose  of  presenting  to  the  consideration  of  the  jury,  the  second  ques- 
tion :  viz.,  whether  the  bank  of  the  canal  wis  such  a  bank  (considering  the 
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materials  of  *which  it  was  composed,  and  the  nature  of  the  adjoining  r*^i2 
lands,  and  the  rights  of  ownership  thereon)  as  the  proprietors  of  those  ' 
lands  had  a  right  to  expect,  and  the  company  were  bound  to  make  and  main- 
tain ;  or,  in  other  words,  whether  any  mischief  would  have  arisen  from  the 
act  of  the  defendant,  if  the  bank  of  the  canal  had  been  in  good  repair. 

HoLROYO,  J.  I  am  of  the  same  opinion.  The  Canal  Company  had  no 
right  upon  the  land  on  which  this  bank  stood,  except  under  the  act  of  Parlia- 
ment, and  under  the  terms  which  that  act  of  Parliament  imposes  npon  tfaem. 
It  has  been  argued  that  the  act  of  Parliament  is  satisfied  if  the  bank  isinsueh  a 
state  of  repair  as  to  be  sufficient  for  all  the  public  purposes  for  which  it  was 
intended.  But  as  the  act  of  Parliament  gives  the  company  not  merely  a  right 
of  ownership  over  the  banks  on  the  side  of  the  canal  adjoining  properl^  belong- 
ing to  other  persons,  but  likewise  imposes  on  them  the  obligation  to  keep  the 
banks  in  proper  repair,  I  think  this  must  be  considered  an  obligation  on  them 
to  keep  the  banks  in  good  repair,  not  merely  for  their  own  benefit,  and  the  ben^ 
fit  of  the  canal  of  which  they  are  proprietors,  but  for  the  benefit  of  other  per- 
sons who  have  rights  which  are  in  some  measure  invaded  by  the  powers  given 
to  the  company  by  this  act  of  Parliament,  and  which  otherwise  the  prophetois 
of  this  land  would  have  had.  If  the  act  of  Parliament  had  not  passed,  and  no 
canal  had  been  made,  the  defendant  would  have  had  a  right  to  dig  in  his  land 
to  any  extent.  I  think  he  still  has  a  right  to  do  the  same,  and  that  the  conapany 
have  no  right  to  complain  of  the  injury  that  they  have  sustained ;  for  *they  rf^2i 
have  not  done  that  which  it  was  incumbent  upon  them  to  do  for  the  pur-  *- 
pose  of  supporting  their  right  to  the  canal.  They  have  a  bank  there  on  condi- 
tion of  keeping  it  in  repair.  If  they  do  not  keep  it  in  repair,  then  they,  without 
performing  the  condition  imposed  upon  them  by  the  act  of  Parliament,  are 
invading  &e  rights  of  other  persons.  Although  the  falling  in  of  the  bank  might 
not  have  happened  unless  the  defendant  had  dug  clay,  yet  if  it  would  not  hare 
happened  if  the  bank  was  in  good  repair,  which  is  a  term  imposed  on  the  com- 
pany by  the  legislature,  they  have  no  right  of  action.  There  was  an  obligation 
on  iie  company  to  keep  the  bank  in  repair ;  and  if  the  damage  happened  from 
their  not  performing  their  duty,  in  this  respect,  and  would  not  have  happened  if 
they  bad  done  their  duty,  there  is  no  doubt  that  the  action  is  not  maintainable. 
It  seems  to  me,  therefore,  in  this  case,  that  there  should  be  a  new  trial,  inasmuch 
as  upon  this  point  there  was  some  evidence  (I  do  not  say  to  what  extent) 
which  ought  to  have  been,  but  was  not,  left  to  the  consideration  of  the  jury. 

LrriLBDALEy  J.»  concurred. 

Rule  absolute. 


•FORD  V.  TILEY.  [*325 

By  agreement,  A.  stipulated  that  he  would,  as  soon  as  he  should  become  possessed  of  a 
certain  public-house,  execute  a  lease  thereof  to  B.,  from  the  21st  of  December.  1S25,  lor 
fourteen  or  twentv-one  years.  At  the  time  of  making  the  agreement  the  house  was  upon 
lease,  which  would  not  expire  till  Midsummer,  1827;  the  legal  estate  being  in  ^^^^t^*.'' 
first  to  pay  debts,  and  then  to  pay  an  annuity,  and  subject  thereto  to  the  use  of  A.i  it  °^ 
attained  twenty-four.  In  June,  1825,  after  A.  had  attained  twenty-four,  but  before  toe 
outstanding  lease  bad  expired,  he  and  the  trustees  joined  in  a  lease  to  C  f*'"^J^f°,7f 
three  years:  Held,  that  A.  having  thereby  put  it  out  of  his  power,  sj  long  as  the  latter 
lease  of  1825  subsisted,  to  grant  any  lease  to  B.,  had  committed  a  breach  of  his  "f-'*^ 
roent,  and  was  liable  to  an  action  for  a  breach  of  that  agreement,  although  the  first  lesw 
had  not  expired. 

AssTTMPsiT  for  breach  of  an  agreement  to  grant  a  lease  of  certain  premises* 
At  the  trial  before  Park,  J.,  at  the  Spring  Assizes  for  the  county  of  Gloucestcff 
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1826,  the  jury  fonnd  a  verdict  for  the  plaintiBT,  with  800/.  damaces,  as  the  esti- 
mated value  of  the  lease ;  but  liberty  was  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  upon  an  objection  that  the  action  was  brought  too  soon.  A 
rule  nisi  having  been  obtained  for  that  purpose,  the  case  was  argued  at  the 
sitdnga  in  banc  after  Trinity  term,  1826,  by  Campbell  against  the  rule,  and 
Ludlow  in  support  of  it.  The  facts  of  the  case,  the  aiguments  of  counsel, 
and  the  authorities  cited,  are  so  fully  detailed  and  commented  upon  in  the  judg- 
ment delivered  by  the  Court,  that  it  is  unnecessary  to  state  them  here. 

Batuct,  J.,  now  delivered  the  judgment  of  the  Court.  This  case  came 
be/ore  the  Court  upon  a  motion  to  enter  a  nonsuit.  It  was  an  action  for  breach 
of  an  agreement  to  grant  the  plaintiff  a  lease.  The  agreement,  dated  the  3d  of 
January,  1824,  was,  that  the  defendant  should  at  the  plaintifPs  expense,  with 
all  possible  speed  after  he  should  become  possessed  of  or  in  possession  of  a 
certain  public-house,  execute  a  lease  thereof,  and  also  of  a  furnace  which  stood 
upon  the  premises,  from  the  2i8t  of  December,  1826,  for  fourteen  or  twenty- 
*a2A1  ^°®  *years,  if  required  by  the  plaintiff,  at  the  yearly  rent  of  105/.     It 

-'  also  bound  the  defendant  to  put  the  premises  into  good  and  tenantable 
repair,  and  to  keep  the  roof  in  repair,  and  allow  the  water  rents ;  and  he  was 
to  have  as  the  consideration  5/.  down,  and  100/.  on  the  signing  of  the  lease. 
The  agreement  also  stipulated  that  if  either  party  ran  from  the  agreement,  or 
did  any  thing  to  prevent  the  lease  from  being  executed  by  all  necessary  parties, 
be  should  forfeit  200/.  The  declaration  contained  three  counts,  the  first  and 
second  generally  upon  the  agreement,  the  third  for  the  penalty.  None  of  them 
stated  that  the  defendant  had  been  either  possessed  or  in  possession,  but  the 
first  stated  that  the  defendant  might  have  been  possessed,  but  that  he  fraudu- 
lently prevented  himself  from  becoming  possessed,  aud  deceitfully  refused  to 
take  possession.  The  second  stated  that  he  neglected  to  execute  the  lease,  and 
ran  from  the  agreement,  and  prevented  the  agreement  from  being  executed  by 
the  necessary  parties.  The  third  was  generally  that  he  had  run  from  the 
agreement,  and  no  lease  had  been  executed.  It  appeared  in  evidence  upon  the 
tnal,  that  at  the  time  of  the  agreement  the  house  was  out  upon  a  lease  which 
would  not  expire  till  Midsummer,  1827,  and  that  the  legal  estate  was  vested  in 
trustees  in  trust  by  lease  or  mortgage,  to  raise  money  to  pay  debts,  (which 
money  was  not  wanted,)  and  then  in  trust  to  receive  and  pay  to  Betty  Tyler 
25/.  per  annum  for  her  life,  with  powers  to  her  of  entry  and  distress,  and  sub- 
ject thereto  (and  to  the  lease  or  mortgage,  if  any,  to  raise  money  to  pay  debts) 
to  the  use  of  the  defendant,  if  he  attained  twenty-four.  On  the  24th  of  June, 
1825,  after  the  defendant  had  attained  twenty-four,  the  defendant  and  the  trus- 
•2271   ^^'  joined  in  a  new  lease  to  Messrs.  Sims  ii  Co.,  *in  whom  the  former 

-I  lease  was  vested,  for  twenty-three  years,  from  the  29th  of  September, 
1825,  and  it  was  for  his  concurrence  in  this  lease  that  this  action  was  brought. 
It  was  objected  at  the  trial,  and  the  question  was  saved,  whether  the  action  was 
not  premature,  on  the  ground  that  the  lease,  which  was  in  esse  at  the  time  of 
the  agreement,  would  not  have  expired  till  Midsummer,  1827,  and  was  still,  as 
to  these  parties,  to  be  deemed  a  subsisting  lease ;  but  though  we  are  satisfied 
that  that  lease  is,  as  between  these  parties,  to  be  considered  as  subsisting,  and 
that  the  defendant  cannot  hitherto  have  been  taken  to  have  been  possessed,  and 
has  never  had  a  right  to  have  the  possession,  we  are  of  opinion  that  the  action 
is  maintainable;  because,  by  the  lease  of  June,  1826,  the  defendant  has  given 
up  his  right  to  have  the  possession,  and  has  put  it  out  of  his  power,  so  long  as 
the  lease  of  June,  1823,  subsists,  to  grant  the  lease  he  stipulated  to  grant.  It 
is  very  true,  the  defendant  may  obtain  a  surrender  of  that  lease  before  Midsum- 
mer, 1827,  and  then  he  will  be  in  a  condition  to  grant  the  lease  he  stipulated  to 
grant ;  but  the  obtaining  such  a  surrender  is  not  to  be  expected,  and  the  author- 
ities are,  that  where  a  party  has  disabled  himself  from  making  an  estate  he 
has  stipulated  to  make  at  a  future  day,  by  making  an  inconsistent  conveyance 
of  that  estate,  he  is  considered  as  guilty  of  a  breach  of  his  stipulation,  and  is 
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liaUe  to  be  sued  before  each  day  arriyes.     In  1  Roll.  Abr.  248,  pi.  I,  (8  Vin. 
225,)  it  18  said,  ^Uz  day  be  limited  to  perform  a  condition,  if  the  obligor  once 
disables  himself  to  perform  it,  though  he  be  enabled  again  before  the  day,  yet 
the  condition  is  broken :  as  if  the  condition  be  to  enfeoff  another  before  Michael- 
mas; if,  before  the  feast,  he  enfeoff  another,  though  he  aAer  repurehasesp 
*yet  he  cannot  perform  the  condition ;"  and  he  cites  2 1  Edw.  4, 55,  where   r^ong 
Choke,  who  was  then  one  of  the  justices  of  C.  B.,  so  lays  it  down.   The    "- 
same  may  be  collected  from  Co.  Litt  221  b.,  where,  upon  a  feoffment  on  cod* 
dition  to  re-enfeoff,  on  payment  of  a  certain  sum  by  the  feoffor  or  his  beirs 
before  a  certain  day,  a  distinction  is  taken  between  a  disability  in  the  interiin« 
on  the  part  of  the  feoffor  or  his  heirs,  and  a  disability  on  the  part  of  the  feoffee, 
a  removal  of  the  disability  before  the  day  from  the  feoffor  or  his  heirs,  entiding 
them  U>  require  a  re^infeoffment,  and  the  removal  from  the  feoffee  being  no 
saving  to  him  of  the  consequences  of  a  breach ;  and  Lord  Coke  adopts  Little- 
ton's reason,  *'  maintenant  by  disability  of  the  feoffee  the  condition  is  broken, 
and  the  feoffor  may  enter."     Now  if  the  feoffment  of  a  stranger  before  the  day 
be  a  breach  of  a  condidon  to  enfeoff  J.  8.  at  a  given  day,  the  granting  of  a  lease 
to  a  stranger  before  the  day  will  be  the  breach  of  a  contract  to  grant  a  lease  to 
Jf.  S.  at  a  given  day,  and,  a  fortiori^  will  it  be  a  breach  so  lon^^  as  the  lease  to 
such  stranger  remains  in  force.    In  this  case  therefore,  where  the  defendant  has 
contracted  to  grant  the  plaintiff  a  lease  as  soon  as  he  is  possessed  or  in  po8ae»- 
sion,  and  he  will  be  entitled  to  the  possession  as  soon  after  Midsummer,  18d7« 
as  Betty  Tyler  the  annuitant  shall  die,  and  he  has  created  a  present  disabilily 
in  himself  to  grant  such  lease,  if  Betty  Tyler  shall  die  before  the  term  to  ha^e 
been  inserted  in  such  lease  would  have  expired,  we  are  of  opinion  that  the 
defendant's  contract  was  broken  by  his  joining  in  the  lease  of  1825;  and,  there* 
fore,  that  the  rule  for  a  nonsuit  cannot  be  made  absolute.     It  appears  to  us, 
however,  that  the  damages,  to  the  ezteut  to  which  they  have  been  given,  can* 
not  be  ^supported;  and  we  think  (unless  the  parties  can  agree)  diat   r«9oo 
there  ought  to  be  a  new  trial,  that  the  rule  by  which  the  damages  should   '- 
be  regulated  may  be  more  disdncdy  laid  down  to  the  jury.     The  damages 
upon  the  first  count  certainly  cannot  be  supported,  for  that  is  founded  upon  the 
supposiuon,  that  the  defendant  might  have  been  possessed  if  he  would ;  whereas, 
without  the  consent  of  the  trustees,  he  had  no  right  at  law  to  possess  till  Mid- 
summer, 1827,  and  the  death  of  Betty  Tyler.     The  second  or  third  counts 
may  be  supported,  in  respect  of  that  part  of  them  which  charges  that  the  defend* 
ant  has  run  from  his  agreement,  because  we  think  his  destroying  his  chance 
of  the  right  of  possession  is  running  from  his  agreement;  but  then  the  measure 
of  damages  should  be,  not  the  value  of  a  lease  for  fourteen  or  twenty*one  years, 
from  December,  1825,  but  the  value  of  a  lease  for  so  much  of  that  term,  as, 
upon  a  calculation  of  the  probability  of  the  period  of  Betty  Tyler's  death,  would 
be  likely  to  be  subsisdng  at  the  arrival  of  that  period.    The  rule  for  a  new  trial 
must,  therefore,  be  made  absolute. 

Rule  absolute. 


BOYLE  V.  TAMLYN. 

Where  the  owner  of  two  adjoininff  closet,  (A.  and  B.,)  separated  by  a  fence  and  nte, 
which  had  always  been  repaired  by  ihe  occupier  of  B.^  sold  A.  to  the  plaintiff,  ana  two 
years  afterwards  aoldB.  to  the  defendant:  Held,  that  the  latter  was  not  bound  to  repair 
ihe  gate,  anless  he  or  his  vendor  had  made  some  specific  bargain  with  the  plaintiff  to 
that  effect ;  and  that  the  doing  of  occasional  repairs  was  not  evidence  of  each  bargain. 

Tub  declaration  stated  that  the  plaintiff  was  possessed,  and  in  the  occupa« 
lion,  of  a  certain  close  of  land  in  the  parish  of  East  Down,  in  the  county  ot 
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•M^Ai  Devon,  and  that  the  defendant  was  possessed,  and  in  occupation  of  a 
-1    'certain  other  close  of  land,  contiguous  to  and  next  adjoining  to  the 
close  of  the  plaintiff,  and  divided  therefrom  by  a  certain  fence,  and  in  which  fence 
there  was,  and  of  right  ought  to  be,  a  certain  gate  and  gateway  between  the 
close  of  the  plaintiff,  and  the  close  of  the  defendant:  and  the  defendant  by 
reason  of  the  possession  of  his  close,  during  all  the  time  aforesaid,  of  right 
ought  to  have  kept  up  and  maintained,  and  still  of  right  ought  to  keep  up  and 
maintain,  the  said  gate  between  the  close  of  the  plaintiff  and  the  close  of  the 
defendant,  at  all  times  of  the  year,  in  order  that  catde  lawfully  feeding,  or  being 
in  the  close  of  the  plaintiff,  might  not,  for  want  of  a  sufficient  gate  between  the 
plaintiff's  close  and  the  close  of  the  defendant,  escape  from  and  out  of  the 
plaintiff's  close  into  the  close  of  the  defendant,  or  into  any  other  land  or  closes 
of  any  other  person  over  and  through  the  close  of  the  defendant,  and  do  any 
damage  tiiere;  yet  the  defendant  unjusdy  unhung,  took,  and  carried  away  the 
said  gate  between  the  plaintiff's  close  and  the  close  of  the  defendant,  and  suf- 
fered and  permitted  the  gateway  to  be  and  remain  without  a  gate  thereto  for  a 
long  space  of  time,  whereby  plaintiff's  catde  escaped.     Plea,  not  guilty.     At 
the  trial  before  LrrrusDALS,  J.,  at  the  Summer  Assizes  for  the  county  of 
Devon,  1826,  the  following  appeared  to  be  the  facts  of  the  case:   The  plaintiff 
was  the  owner  and  occupier  of  land  called  the  Deans.     The  defendant  was 
the  owner  and  occupier  of  a  field  called  Dead  Moor,  contiguous  and  next 
adjoining  to  the  plaintiff's  land  called  the  Deans.     They  were  separated  from 
each  other  by  a  fence  and  gate  situate  on  the  defendant's  land.     The  Deans 
and  Dead  Moor  formerly  belonged  to  one  Coffin,  and  he,  about  thirty  years 
*3^n  ^^'  ^^^  ^^  Deans  to  Thomas  Boyle,  the  father  of  the  plaintiff,  and 
J  *two  years  afterwards  he  sold  the  land  called  Dead  Moor  to  the  defend- 
ant.    The  gate  in  the  fence  was  repaired  by  the  tenant  of  Dead  Moor  while 
the  whole  belonged  to  Coffin.     After  Boyle  had  bought  Deans,  but  before 
Tamlyn  bought  Dead  Moor,  the  cattle  belonging  to  the  tenant  of  Dead  Moor 
having  trespassed  upon  Boyle's  land,  the  latter  sent  to  Fry,  the  then  tenant  of 
Dead  Moor,  and  desired  him  to  have  the  gate  repaired,  or  he  (Boyle)  would 
impound  his  (Fry's)  cattle.     The  gate  was  then  repaired   by  Fry.     Upon 
another  occasion  when  the  gate  was  out  of  repair,  Boyle  told  Tamlyn  that  he 
must  repair  it,  and  Tamlyn  did  repair  the  gate.    It  was  contended  by  defendant's 
counsel,  that  there  was  no  evidence  to  show  that  the  defendant  was  bound  to 
repair  the  gate  for  the  benefit  of  the  plaintiff.    The  learned  Judge  thought  there 
was  evidence  to  go  to  the  jury,  but  reserved  liberty  to  the  defendants  to  enter  a 
nonsuit,  in  case  diere  should  be  a  verdict  for  the  plaintiff.     The  learned  Judge 
in  his  address  to  the  jury  said,  that  when  the  whole  of  the  land  belonged  to 
Coffin,  he  could  be  under  no  legal  obligation  to  keep  up  a  fence  between  the 
different  parts  of  his  own  land,  and  that  when  he  sold  one  field  to  the  plaintiff^ 
it  did  not,  therefore,  follow  that  he  sold  to  him  a  privilege  of  having  a  gate  or 
fence  maintained  by  the  vendor  upon  his  own  land  for  the  benefit  of  the  vendee, 
for  that  was  not  necessary  to  the  enjoyment  of  the  land,  but  that  it  might  have 
been  matter  of  specific  agreement  between  the  vendor  and  vendee.     There  was 
no  obligation,  therefore,  to  repair  this  fence  when  both  closes  belonged  to 
Coffin,  nor  did  any  obligation  necessarily  result  by  reason  of  the  sale  of  one 
of  them  to  Boyle.     If  there  was  any,  it  must  have  been  created  by  specific 
•9^91  ^fCdi^iit  between  the  parties,  *and  when  Coffin  aAerwards  sold  to  the 
-I  defendant  the  land  called  Dead  Moor,  that  would  not  necessarily  throw 
Qpon  the  latter  the  obligation  to  repair  the  fence  for  the  benefit  of  Boyle.     If 
any  such  obligation  existed,  that  must  have  arisen  also  in  consequence  of  some 
specific  agreement  between  Boyle  and  Tamlyn.     He  then  observed,  that  the 
principle  of  the  cases  relating  to  rights  of  way,, or  common,  &c.,  did  not 
apply  strictiy  to  the  present;  for,  in  the  case  of  every  user  of  a  way  or  of  a 
common,  an  act  is  done  by  one  man  upon  the  land  of  another,  and  unless  it  has 
been  done  with  the  acquiescence  of  the  owner  of  the  land,  it  must  have  been 
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wrongful.  The  user  of  a  way  or  a  common  for  a  long  period,  under  ciiciim- 
Btances  which  show  an  acquiescence  on  the  part  of  the  owner  of  the  land, 
raises  an  inference  that  the  user  has  always  heen  rightful,  and  affords  evidence 
for  a  jury  to  make  a  presumption  in  fact,  that  there  has  been  some  grant  oi 
conveyance  of  the  easement  by  the  owner  of  the  land,  to  the  person  who  has 
so  used  his  land.  But,  in  this  case,  the  defendant  had  in  no  instance  allowed 
Boyle  to  do  any  act  upon  his,  the  defendant's  land;  andT  be  may  fairly  say, 
that  he  repaired  the  fence  for  his  own  benefit,  and  to  prevent  his  own  cattle 
from  trespassing  upon  his  neighbor's  land.  The  learned  Judge  then  obserred, 
that  if  tiie  jury  thought  that  the  fact  of  the  occupier  of  Dead  Moor  having 
always  repaired  the  gate,  and  having  in  two  instances  repaired  it  after  notice 
from  the  plaintiff  to  repair,  amounted  to  an  admission  on  his  part  that  he  was 
bound  to  repair  the  fence  for  the  benefit  of  the  plaintiff,  they  might  presume 
that  there  had  been  an  agreement  between  Boyle  and  Tamlyn  that  the  gate 
should  be  kept  up  by  the  latter  for  the  benefit  of  the  plaintiff,  and  that  if  they 
were  of  opinion  that  there  was  such  an  ^agreement,  they  should  find  p.-^ 
for  the  plaintiff,  otherwise  for  the  defendant.  The  jury  found  that  the  *- 
defendant  was  bound  by  agreement  to  repair  the  gate.  A  rule  nisi  for  entering 
a  nonsuit  having  been  obtained  in  last  Michaelmas  term, 

Merewether  now  showed  cause.  There  was  sufficient  evidence  to  go  to  the 
jury  that  an  agreement  had  been  executed,  by  which  the  defendant  bound  him- 
self to  repair  the  gate  in  question  for  the  benefit  of  the  plaintiff;  and  the  ques- 
tion whether  such  an  agreement  had  in  fact  been  executed,  was  properly  left 
to  the  jury.  It  was  established  that  the  gate  had  always  been  repaired  by  the 
owner  of  Dead  Moor.  The  fact  of  its  having  been  so  repaired  by  him,  raises 
a  prima  facte  inference  that  he  was  legally  bound  to  repair  it,  and  throws  upon 
the  defendant  the  onus  of  showing  that  the  occupier  of  Dead  Moor  did  not 
repair  by  virtue  of  a  legal  obligation.  The  question  was  submitted  to  the  jury 
upon  the  evidence  whether  the  gate  was  repaired  by  virtue  of  an  agreement 
binding  on  the  defendant  to  do  it,  and  they  came  to  the  conclusion  that  there 
was  such  an  agreement  Now  if  there  was  any  evidence  to  go  to  the  junr 
that  the  defendant  was  so  bound  to  repair  the  gate,  this  verdict  ought  to  stand. 
Standtn  v.  StandenA  The  proof  was  that  he  always  did  repair,  and  that  he 
repaired  once  afler  being  told  by  the  plaintiff  that  he  the  defendant  must  repair. 
That  was  evidence  to  show  that  he  repaired  by  virtue  of  a  legal  obligation. 
[LiTTLEDALE,  J.  Assumiug  that  an  agreement  might  be  presumed,  ought  not 
the  plaintiff  to  have  alleged  that  the  defendant  was  *bound  to  repair  by  r^o^^ 
virtue  of  that  agreement,  and  not  by  reason  of  his  possession  of  the  ^ 
land  ?J  It  was  sufficient  for  the  plaintiff  to  allege  that  the  defendant  by  reason 
of  his  possession  was  bound  to  repair.  Regina  v.  Sir  John  Bucknall,  2  Ld. 
Raym.  804 ;  Chtttham  v.  Hampsoih  4  T.  R.  318;  Star  v.  Rookesby,  1  Salk. 
335 ;  Anonymous,  1  Vent.  264 ;  and  Rider  v.  Smith,  3  T.  R.  766.  In  the 
latter  case,  Buixsr,  J.,  said,  **  The  distinction  is  between  cases  where  the 
plaintiff  lays  a  charge  upon  the  right  of  the  defendant,  and  where  the  defendant 
himself  prescribes  in  right  of  his  own  estate.  In  the  former  case,  the  plaintiff 
is  presumed  to  be  ignorant  of  the  defendant's  estate,  and  cannot  therefore  plead 
it,  but  in  the  latter,  the  defendant  knowing  his  own  estate,  in  right  of  which  he 
claims  a  privilege,  must  set  it  forth."  As  to  the  general  obligation  to  inclose 
land,  in  Doyly  v.  Drake,  Moore,  775,  it  was  laid  down  by  Yblvebton  and 
Williams,  Justices,  that  a  curia  elaudenda  lies  by  the  vendee,  where  the 
vendor  sells  two  closes  adjoining  to  another  not  severed,  and  does  not  make  an 
inclosure,  but  this  was  denied  by  Fbnner  and  Pophah,  Justices.  But  Dyer, 
872,  6.,  is  an  authority  to  show  that  where  A.  and  B.  have  adjoining  lands, 
{there  never  having  been  any  mcfettire,)  the  one  shall  have  trespass  against 
the  other  on  an  escape  of  their  beasts  respectively.    But  in  this  case  there  wtf 

t  Cited  in  WHkimon  v.  Payne,  4  T.  R.  469. 
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a  fence  dividing  the  Deans  from  Dead  Moor  at  the  time  when  the  plaintiff 
purchased  the  former.  He  had  a  right,  therefore,  to  expect  that  that  fence 
which  the  owner  or  occupier  of  Dead  Moor  then  maintained,  sliould  be 
repaired  by  him  in  future.  In  Churchill  v.  Evans^  1  Taunt.  529,  where  two 
*^a51  P^^^'^  *^^^  ^^^  concurrent  possession  of  the  same  land  for  the  purpose 
-'  that  each  might  take  profits  of  a  special  nature  distinct  from  but  not 
inconsistent  with  the  right  of  the  other;  Lawrence,  J.,  was  of  opinion  that  the 
one  was  bound  to  guard  against  casual  damage,  which,  during  and  by  the  fair 
enjoyment  of  his  right,  might  happen  to  the  other ;  but  Mansfield,  C.  J.,  and 
Chajubre,  J.,  were  of  a  difierent  opinion.  There,  each  of  the  parties  had  dis- 
tinct rights  upon  the  same  land  ;  here,  the  parties  had  not  any  concurrent  right 
on  the  land  of  each  other.  But  one  person  being  the  owner  of  the  whole,  and 
having  always  repaired  the  gate,  and  having  sold  part  to  the  plaintiff,  the  latter 
had  a  right  to  expect  that  the  vendor  would  continue  to  repair  it. 

Mannings  contra.  The  plaintiff  claims  an  incorporeal  right  affecting  the 
land  of  the  defendant,  viz.,  a  right  to  have  fences  maintained  at  the  defendant's 
expense,  for  his  the  plaintiff's  benefit.  Now  the  presumption  of  legal  title,  by 
grant  or  otherwise,  to  incorporeal  rights  in  the  lands  of  others,  is  founded  on 
adverse  possession,  or  the  enjoyment  of  such  rights  for  a  period  of  twenty 
years.  Starkie  on  Evidence,  part  4,  page  1214.  There  was  not  proof  of  any 
adverse  enjoyment  of  the  right  claimed  by  the  plaintiff,  for  it  was  not  shown 
that  the  gate  was  repaired  in  any  one  instance,  in  consequence  of  the  plaintiff's 
having  demanded  as  a  right  that  it  should  be  repaired  solely  for  his  benefit. 
Besides,  where  the  possession  or  enjoyment  can  be  satisfactorily  accounted  for, 
and  is  consistent  with  the  fact  of  there  having  been  no  grant  or  conveyancet 
there  is  no  ground  for  presuming  one;  and  it  is  necessary  that  the  jury  should 
*Q4iii  ^  satisfied  that  a  conveyance  of  the  right  has  in  fact  been  ^executed. 
^^^^  Doe  d.  Fenwick  v.  Retd,  5  B.  <&  A.  232 ;  Livttt  v.  JViUon,  3  Bingh. 
115.  There  was  no  ground  for  presuming  that  any  agreement  had  in  fact 
been  executed  in  this  case  by  the  owner  of  Dead  Moor,  to  maintain  at  his  own 
expense  fences  for  the  benefit  of  the  owner  or  occupier  of  the  plaintiff's  land. 
The  fact  of  the  owner  or  occupier  of  Dead  Moor  having  repaired  the  gate  does 
not  afford  any  ground  for  presuming  that  he  was  bound  by  covenant  with  the 
plaintiff  or  his  father  to  do  so.  Every  man  is  bound  by  law  to  take  care  thai 
his  beasts  do  not  trespass  upon  the  lands  of  his  neighbors.  He  may  prevent 
their  doing  so,  either  by  employing  others  to  keep  them  within  the  limits  of 
his  own  land,  or  by  inclosing. his  land  with  fences,  so  that  the  cattle  cannot 
escape.  Such  an  inclosure  may  have  the  effect  of  .preventing  his  neighbor's 
beasts  as  well  as  his  own  from  trespassing.  But  tlie  making  or  continuing 
such  inclosure  does  not  therefore  raise  any  inference  that  it  was  intended 
for  the  benefit  of  his  neighbor ;  because  it  is  for  his  own  benefit  to  pre- 
vent his  catde  trespassing  on  the  lands  of  others.  The  fact  of  the  owner 
of  the  defendant's  land  having  repaired  this  gate  can,  therefore,  be  satisfactorily 
accounted  for,  without  supposing  that  he  did  so  because  he  was  bound  by  any 
deed  or  agreement  so  to  do ;  and  if  so,  there  is  no  ground  for  presuming  any 
grant  or  agreement  to  or  with  the  plaintiff  by  which  he  acquired  a  right  to 
have  these  fences  maintained  for  his  benefit,  by  the  owner  or  occupier  of  the 
defendant's  land.  There  was  no  evidence  to  show  that  any  of  the  repairs 
were  made  for  the  benefit  of  the  defendant.  It  was  proved,  indeed,  that  the 
*3an  ^'^^P^®^  ^^  Dead  Moor  repaired  on  two  occasions,  after  ^notice  from 
•I  Boyle.  On  the  first  occasion,  however,  he  repaired  in  order  to  prevent 
his  own  cattle  from  trespassing ;  and  on  the  second  it  did  not  appear  what  his 
motive  for  repairing  was.  Besides,  assuming  that  there  was  some  evidence 
to  go  to  the  jury  that  such  an  agreement  existed,  it  must  have  been  made 
within  thirty  years,  and  have  been  in  the  possession  of  the  plaintiff;  and  as  il 
conveyed  a  valuable  right  to  him,  it  might  fairly  be  expected  that  it  would  be 
carefully  preserved.    No  such  agreement  having  been  produced,  that  circum* 
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stance  ought  to  have  been  pressed  on  the  attention  of  the  jnry,  and  thej  ought 
to  have  been  directed  to  find  for  the  defendant. 

Baylbt,  J.     There  can  be  no  doubt  that  the  general  rule  of  law  is,  that  a 
man  is  only  bound  to  take  care  that  his  cattle  do  not  wander  from  his  own  land 
and  trespass  upon  the  lands  of  others.     He  is  under  no  legal  obligation,  there- 
fore, to  keep  up  fences  between  adjoining  closes  of  which  he  is  owner;  ani 
even  where  adjoining  lands,  which  have  once  belonged  to  difierent  persons,  oni 
of  whom  was  bound  to  repair  the  fences  between  die  two,  afterwards  become 
the  property  of  the  same  person,  the  pre-existing  obligation  to  repair  the  fences 
is  destroyed  by  the  unity  of  ownership.     And  where  the  person  who  has  so 
become  the  owner  of  the  entirety,  afterwards  parts  with  one  of  the  two  closes, 
the  obligation   to  repair  the  fences  will  not  revive,  unless  express  words 
be  introduced  into  the  deed  of  conveyance  for  that  purpose.     So  long,  there- 
fore, as  Coffin  continued  to  be  the  owner  of  Deans  and  Dead  Moor  also, 
all  acts  done  by  his  tenant  may  be  laid  out  of  consideration ;   because  it 
is  quite  clear,  that  during  that  period  there  could  be  no  legal  obligation  on  the 
occupier  of  Dead  *Moor  to  repair;  he  must  have  repaired  only  for  his   ^^^^ 
own  benefit.     It  appears,  therefore,  that  within  thirty  years  there  was   ^ 
not  any  legal  obligation  on  the  owner  or  occupier  of  Dead  Moor,  to  maintain  a 
fence  for  the  benefit  of  the  owner  or  occupier  of  the  adjoining  land;  the  obli- 
gation (if  any  such  there  be)  must  have  arisen  by  deed  within  that  period. 
Then  the  question  is,  whether  the  fact  of  Fry  and  Tamlyn  having  repaired  the 
gales  under  the  circumsuinces  proved  at  the  trial,  ought  to  have  induced  the 
jury  to  presume  that  there  had  been  a  deed  obliging  the  owner  or  occupier  of 
Dead  Moor  to  repair  the  same  for  the  benefit  of  Boyle.     That  obligation  most 
have  been  created  either  by  the  deed  of  conveyance  from  Coffin  to  Boyle,  or 
by  some  subsequent  grant  or  agreement  between  Boyle  and  the  owner  of  Dead 
Moor.     Now  Boyle  purchased  Deans  about  thirty  years  ago,  and  if  Coffin, 
after  that  purchase,  was  under  any  legal  obligation  to  repair  the  gate,  that  would 
appear  by  the  deed  of  conveyance  to  Boyle,  which  must  have  been  in  his  own 
poss(;ssion,  and  which,  if  it  were  in  existence,  might  have  been  produced  at 
the  trial.     If  by  any  clause  in  that  deed,  Coffin  became  bound  to  repair  the 
fence,  it  would  be  conclusive  in  favor  of  the  plaintiff's  right  to  recover ;  but  no 
such  deed  of  conveyance  having  been  produced,  I  think  that  the  inference  is, 
that  Coffin  did  not  bind  himself,  by  the  deed  of  conveyance  to  Boyle,  to  keep 
up  the  fence  between  tlie  two  closes.     If  there  was  proof  of  any  such  stipula- 
tion, I  think  it  would  support  the  allegation,  that  the  defendant,  by  reason  of 
his  possession,!  was  bound  to  repair.     Such  a  right  to  have  fences  repaired  by 
the  owner  of  adjoining  lands,  *is  in  the  nature  of  a  grant  of  a  distinct  r^oon 
easement,  affecting  the  land  of  the  grantor.     The  authorities  referred  to,   ^ 
show  that  it  is  usual  in  such  cases,  to  allege  that  the  occupier  of  the  land  is  by 
virtue  of  his  possession  bound  to  repair.     Assuming,  then,  that  the  deeds  of 
conveyance  to  Boyle  were  silent  on  the  subject  of  repairing  the  fence,  then  the 
obligation  to  repair  for  the  benefit  of  Boyle,  could  only  arise  by  some  deed 
subsequently  made  between  him  and  the  owner  of  Dead  Moor,  by  which  the 
latter  bound  himself  to  repair  the  fence.     If  there  ever  was  any  such  deed,  it 
must  have  been  in  the  possession  of  the  plaintiff  or  his  father,  and  it  ought  (o 
have  been  produced  at  the  trial ;  or  at  least,  evidence  ought  to  have  been  given 
to  show  that  it  was  lost  or  destroyed ;  but  no  such  deed  having  been  produced, 
nor  any  evidence  given  of  its  being  lost  or  destroyed,  I  think  that,  under  the 
circumstances  of  Uiis  case,  the  fair  inference  is,  that  no  such  deed  in  fact  ever 
existed.     The  improbability  of  such  a  deed  having  been  executed  ought,  at  all 
events,  to  have  been  presented  strongly  to  the  consideration  of  the  jury ;  and  I 
think  that  they  ought  to  have  found  for  the  defendant.     But  then  it  is  said  that 
there  ought  to  be  a  nonsuit  in  this  case ;  however,  that  cannot  be,  if  there  waft 

t  See  Cowipton  v.  Sulandi,  1  Price,  SS7, 
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any  evidenee  wbatever  to  gfo  to  the  jury,  to  show  that  the  defendant  was  hound 
to  repair.     Now  the  facts  proved  were  these:  Boyle  purchased  the  Deans 
thirty  years  ago,  and  Tamiyn  purchased  Dead  Moors  about  two  years  after- 
awards.     Fry«  daring  those  two  years,  having  continued  the  tenant  of  Coffin, 
repaired  the  gale.     It  appeared  that  applications  were  made  by  the  plainiilf  to 
the  occupier  of  Dead  Moor  to  repair.    On  the  first  occasion  the  tenant  was  toUl, 
that  if  he  did  not  repair,  and  his  cattle  trespassed  on  the  plaintiff's  land,  he 
*8401  ^^^^  impound  them.     On  the  other  ^occasion  the  defendant  was 
-'  merely  told  that  he,  the  defendant,  must  repair;  but  he  was  not  told  on 
either  occasion,  that  if  he  did  not  repair,  and  the  plaintiff  became  damnified  in 
consequence  of  his  cattle  trespassing  upon  the  lands  of  other  persons,  that  he, 
the  pLaintiC,  should  look  to  compensation  from  the  occupier  of  Dead  Moor. 
The  fact,  therefore,  of  his  having  repaired  upon  these  two  occasions,  did  not 
disttaetly  show  that  he  did  so  by  virtue  of  his  being  under  any  legal  obligation 
to  the  plaintitr  so  to  do.    But  still  it  appears  to  me  that  there  was  some  (though 
Tery  slight)  evidence  to  go  to  the  jury,  that  the  defendant  was  bound  to  repair; 
far  the  fence  might  be  considered  a  mutual  benefit  to  the  plaintiff  and  the 
defendant,  and  if  that  were  so,  unless  one  of  them  were  bound  by  law  to  repair 
at  his  own  expense,  it  might  fiiirly  be  expected  that  each  would  contribute  to 
the  repairs ;  but  the  proof  was,  that  the  gate  was  always  repaired  at  the  expense 
of  the  occupier  of  Dead  Moor ;  that  feet  afforded  some  evidence,  though  very 
slight,  that  the  latter  was  bound  to  repair.     Upon  the  whole,  therefore,  I  am 
of  opinion,  that  the  rule  ought  to  be  made  absolute  for  a  new  trial;  but  as  the 
weight  of  evidence  appears  to  me  to  have  been  greatly  in  favor  of  the  defend 
ant,  it  ought  to  be  without  costs. 
HoLROTD  and  LrrrLBnALB,  Justices,  concurred. 

Rule  absolute  for  a  new  trial. 


•341]     •The  THAMES  TUNNEL  COMPANY  v.  SHELDON. 

By  an  act  of  pmrlianMnf,  patsed  for  making  a  tannel  under  the  Thames,  the  company  of 
propriotora  wore  enabled  to  raiae  a  anm  of  200,0001.  for  the  pnrpoie  of  making  the  tunnel, 
and  it  was  enacted,  that  the  peraona  who  kad  iubscribed  or  who  should  thereafter  iub* 
Mcrihe^  or  advance  any  money  towards  making  the  tunnel,  should  pay  the  sums  by  them 
reapecttTely  sa(6«cri6ed  at  each  times  and  im aces,  and  in  such  manner  as  should  be 
direetod  by  the  dtrectorsi  and  in  caae  any  of  such  subserihers  should  neglect  to  pay  the 
aame  at  the  time  and  place,  and  in  manner  so  required  for  that  purpose,  the  Companyi 
or  their  directors,  were  empowered  to  sue  for  and  recover  the  same.  By  another  seo« 
tion,  reciting  that  the  probable  eipenses  would,  according  to  the  estimate  thereof^ 
•rooant  to  1M,000<.,  and  that  the  sum  of  140,000/.,  being  more  than  four-fifth  parts  of 
aucb  expenses,  had  already  been  subecrtbed  for  defraying  such  expenses  by  soferal  per<« 
sons,  under  a  contract  binding  them,  their  heirs,  executors,  and  administrators,  for  pay- 
ment of  the  several  sums  so  subscribed  by  fhem  respectively,  it  was  enacted,  that  tno 
whole  of  the  sum  o(  160,0002.  should  be  subscribed  in  like  manner  before  any  of  the 
powers  and  provisions  given  by  that  act  should  be  put  in  force : 

Held,  that  the  word  **  subscriber*'  in  this  act  of  parliament  applied  only  to  those  who  had 
stipulated  that  they  would  make  payment,  and  not  to  all  those  who  had  already  advanced 
monev,  and,  conaequently,  that  a  person  whose  nsme  was  mentioned  in  the  recital  of  the 
act  of  parliaBBent  ae  one  of  the  original  proprietors,  and  who  had  paid  a  deposit  on  eigh» 
shares,  Imt  who  had  not  signed  any  contract,  was  not  a  tubicriher  within  the  meaning 
of  the  act,  and  not  liable  to  be  sued  by  the  directors. 

Tbh  W9B  an  action  brought  to  recover  the  sum  of  80/.,  being  the  amount  of 
two  eaUa  of  ft/,  each,  on  eight  ahares  in  the  capital  stock  of  the  said  company 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Michaelmas  term« 
1820.  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court 
upon  the  following  case : 

You  XUI.— 81  o  2 
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Early  in  the  year  1824*  it  was  proposed  to  construct  a  tunnel  under  the  riTCir 
Thames,  near  Bermondsey,  and  a  subscription  was  accordingly  opened  for  that 
purpose,  to  be  divided  into  shares  of  50/.  each,  upon  which  a  deposit  of  2/.  per 
share  was  required  to  be  paid  in  advance,  for  and  towards  the  expenses  of  ap^y- 
ing  to  parliament  for  an  act  to  incorporate  the  company,  and  earryipg  ihe 
intendea  work  into  execution.  The  defendant  applied  for  eight  shares  in  the 
intended  capital  of  the  company,  and  that  number  of  shares  was  set  against  his 
name  accordingly ;  and  he  then  gave  a  check  *on  Messrs.  Dorrien  &  Co*,  tm^a 
his  bankers,  for  16/.,  being  the  before-mentioned  deposit  of  2/.  on  each  *- 
of  the  eight  shares,  which  check  was  duly  paid  upon  being  presented,  and  took 
a  receipt  for  such  deposit.  Application  was  afterwards  made  to  pariiameni  in 
the  session  of  1824,  when  an  act,  5  G.  4,  c.  156,  passed  for  ineorpoiating  the 
company,  and  enabling  them  to  execute  the  tunnel  and  other  necessary  works, 
and  the  name  of  the  defendant  was  inserted  in  the  act  as  one  of  the  company. 
The  capital  authorized  to  be  raised  by  the  company  was  200,000/L  By  the 
91st  section  of  the  act,  after  reciting  that  the  probable  expenses  would,  accord- 
ing to  the  estimate  thereof,  amount  to  160,000/.,  and  that  the  sum  of  141,000/., 
being  more  than  four-fifth  parts  of  such  expenses,  had  already  been  subscribed 
for  defraying  such  expenses,  by  several  persons,  under  a  contract,  binding  them, 
their  heirs,  executors,  and  administrators,  for  payment  of  the  several  sums  so 
subscribed  by  them  respectively,  it  was  enacted  that  the  whole  of  the  said  sum 
of  160,000/.  should  be  subscribed  in  like  manner  before  any  of  the  powers  and 
provisions  given  by  that  act  should  be  put  in  force.t  A  petition  was  presented 
*to  the  House  of  Commons,  praying  for  leave  to  bring  in  a  bill  for  the  rmojm 
purposes  proposed  by  the  subscription,  which  the  clerk  to  the  company  ■- 
stated  at  the  trial  he  had  reason  to  believe  was  not  signed  by  the  defendant. 

The  contract  mentioned  in  the  Olst  sertion  of  the  act  was  signed  to  the 
extent  of  more  than  the  sum  of  160,000/.  before  any  proceedings  were  taken  in 
execution  of  the  act.  Before  the  passing  of  the  act,  the  contract  was  left  at  the 
company's  office  for  the  signatures  of  4he  subscribers,  but  was  not  signed  by 
the  defendant,  although  his  name  was  mentioned  at  the  foot  of  it  as  a  subscriber 
for  eight  shares,  and  a  space  left  opposite  each  subscriber's  name  for  his 
signature  and  seal  thereto.  A  short  time  after  the  act  of  parliament  had  passed, 
when  the  company  were  procuring  additional  signatures  and  seals  to  the  ooni^ 
tract  for  completing  the  said  amount  to  160,000/.,  the  defendant,  on  being  then 
applied  to,  refused  to  execute  the  contract,  alleging  that  he  had  sold  his  shares 
in  the  concern,  but  no  evidence  of  the  sale  of  such  shares  was  given  by  the 
defendant;  nor  did  the  defendant  give  any  evidence  whatever  at  the  trial. 

The  works  authorized  by  the  act  being  in  progress,  the  calls  for  which  this 
action  was  brought  became  necessary.  They  were  duly  made  and  advertised. 
^Notice  of  them  respectively  was  given  to  the  defendant,  from  whom  r»o^^ 
they  were  severally  demanded,  but  neither  of  them  has  been  paid.  ^ 

Jb,  FoUockf  for  the  plaintiff.  The  defendant  was  a  subscriber  for  or  pro- 
prietor of  shares  within  the  meaning  of  this  act  of  parliament.     He  is  one  of 

« 

.  t  The  following  sections  of  the  act  were  referred  to: 

The  first  section,  which  recited  thai  the  persons  thereinafter  named  were  wilting  and 
desiroas,  at  their  own  expense,  to  make  and  maintain  a  tunnel ;  and  then  enacted  that  the 
several  persons  therein  named,  (the  defendant  being  one,)  together  with  socli  other  person 
or  persons  as  now  are  or  hereafter  aball  become  possessed  ofany  share  in  the  amlertakiog, 
or  nave  agreed  to  aubscribe  for  the  same,  and  their  saccessors.  executors,  Ate.,  should  be 
a  body  politic  and  corporate  for  making  the  tunnel.  Section  2  authorised-  the  Company 
to  raise  and  contribute  among  themselves  a  competent  sum,  not  exceeding  200,0002.,  soch 
sum  to  be  divided  into  sharea  of  502.  each,  and  such  shares  were  thereby  9€$ied  m  the 
several  persons  so  subscribing,  &c.,  proportionably  to  the  several  aums  they  should  reiae 
and  contribute.  The  third  section  enacted  that  the  shares  should  be  deemed  to  be  personal 
estate.  The  fourth  section,  that  every  person  who  aboatd  by  vtrtoe  of  the  act  have  sub* 
scribed,  or  undertaken  for  two  or  more  shares  in  the  said  andertaking,  ahould  have  a  vote 
or  votes  aa  therein  mentioned.  Section  23  is  atated  at  length  in  the  judgment  of  the  Court. 
By  eection  32  it  was  enacted,  that  after  a  call,  no  ahare  should  be  tranaferred  until  sach 
call  should  have  been 
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the  persons  named  in  the  first  section  of  the  act,  and  who  in  the  preamble  are 
statni  to  be  persons  willing  and  desirous  to  construct  the  intended  works  at 
their  own  expense.  There  are  no  cases  to  be  found  applicable  to  this.  The 
only  case  bearing  upon  the  present,  is  7%e  Bristol  and  Taunion  Canal  Comr 
panu  ▼•  Jimott  1  M*  &  S.  569,  where,  at  the  trial  of  the  cause  at  Nisi  PriuSf 
Lord  Ellbnbobouoh  was  of  opinion  tfiat  the  insertion  of  the  defendant's  name 
in  the  first  section  of  the  act  as  one  of  the  corporation,  was  proof  that  he  was 
che  proprietor  of  one  share  at  the  least,  and  a  verdict  was  taken  accordingly. 
The  de/eodant  relies  here  upon  the  01st  section,  but  the  act  contemplates  two 
descriptions  of  sitbscribers,  those  who  merely  subscribed  for  shares  in  the 
undertaking,  and  those  who,  to  comply  with  the  requisition  of  the  91st  section, 
which  is  introduced  entirely  for  the  security  of  the  public,  were  willing  to  bind 
themselves  and  their  heirs,  executors,  and  administrators  by  a  contract  deed. 
The  whole  number  of  subscribers  was  to  be  to  the  extent  of  200,000/. ;  these 
special  subseribers  were  to  be  to  the  extent  of  140,000/.  Shares  are  declared 
by  the  act  to  be  personal  estate,  and  that  upon  clearing  up  all  calls  then  due, 
*345]  ^^  subscribers  should  have  power  to  *sell  and  transfer  their  shares,  and 

^  upon  such  transfer  being  registered,  the  vendors  of  such  shares  should, 
by  the  82d  section  of  the  act,  uom  thenceforth  be  completely  exonerated  from 
all  future  calls  in  respect  of  such  shares.  But  with  regard  to  those  subscribers 
who  execute  the  deed,  they  would  not  be  so  exonerated,  but  if  the  vendee  of 
their  shares  failed  to  pay  future  calls,  they  would  be  liable  under  their  deed  to 
make  good  the  deficiency.  Now,  if  no  one  be  a  subscriber  within  the  meaning 
of  the  act  unless  he  has  executed  the  contract  as  contended  for  on  the  part  of 
the  defendant,  the  provision  in  the  32d  section  of  the  act  before  alluded  to, 
would  be  completely  inoperative.  Besides,  the  word  '*  subscribe*'  in  the  act, 
is  clearly  not  to  be  confined  to  a  signature  to  the  contract,  for  by  the  28d  sec- 
tion, those  persons  are  subjected  to  the  payment  of  calls  **who  have  subscribed 
or  who  shall  hereafter  subscribe  or  advance  money."  Those  persons,  there- 
fore, who,  like  the  defendant,  had  subscribed  money  upon  shares  by  pa]ring  a 
deposit,  became  proprietors  of  shares  upon  the  incorporation  of  the  company, 
although  they  had  not  executed  the  contract  deed.  Such  a  subscription  would 
have  enabled  them  to  claim  the  shares  upon  which  they  had  paid  their  deposit, 
had  the  undertaking  been  prosperous,  and  they  ought  not  to  be  permitted  to 
withdraw  upon  a  supposition  that  it  is  otherwise.  It  would  be  a  great  hard- 
ship upon  those  who  have  bona  fide  continued  subscribers,  with  a  view  to  the 
completion  of  the  undertaking,  that  the  funds  upon  which  they  relied,  and  justly 
relied,  for  assistance,  on  the  ground  that  the  parties  had  paid  a  deposit,  or  in 
*3461  ^^  words  of  the  act,  **  subscribed,"  should  now  be  ^withdrawn,  on  the 

-I  plea  that,  not  being  parties  to  the  deed,  they  were  not  subscribers  to  the 
undertaking  at  all.  The  sole  object  of  the  0 let  section  appears  to  be,  to  pre- 
vent the  undertaking  from  being  abandoned,  when  partly  executed,  whereby  the 
public  might  be  very  much  inconvenienced,  by  requiring  that  out  of  the  body 
of  subscribers,  a  sufficient  number  should  be  found  who  would  bind  themselves 
to  die  extent  of  the  estimate  of  the  works,  before  the  undertaking  should  be 
commenced,  so  as  to  guaranty  to  the  public  the  due  execution  of  the  tunnel ; 
but  it  could  not  be  the  intention  of  the  legislature,  to  enable  those  who  had  sub* 
scribed  towards  the  remainder  of  the  capital  authorized  to  be  raised,  to  con- 
tinue proprietors  or  to  abandon  their  shares,  at  their  own  option,  merely  because 
they  declined  to  subscribe  the  contract 

Po/^eson,  contra,  adverted  to  the  91st  section,  and  contended  that  the  mean- 
ing of  the  word  mbseribs  was  defined  by  that  section,  and  that  it  applied  to 
those  persons  only  who  had  signed  a  contract,  and  not  to  persons  who  had 
merely  advanced  money.    He  was  then  stopped  by  the  Court 

B41LBV,  J..  This  action  is  brought  on  the  twenty-third  section  of  the  act 
of  Pariiament,  and  we  most,  therefore,  see  whether  the  defendant  has  or  has 
not  brought  himself  within  it    The  words  of  that  section  are,  ••that  the 
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respective  persomi  who  have  sobecribed,  or  who  eheR  hereafter  sabeeiibe  or 
advance  any  money  for  and  towards  makings  and  maintaining  the  eaid  tnnsd, 
ehall,  and  are  hereby  required  to  pay  the  aums  by  them  ^reepeetirdy  ^^^^ 
iubicribed  al  such  times,  and  in  such  manner  as  shall  be  directed  by  the  *- 
directors;  and  in  case  any  of  such  9ub9erib§r$  diall  neglect  to  pay  the  same  at 
tbe  time  and  plaee,  and  in  manner  so  required  for  that  parpose*  the  said  com 
pany  or  their  directors  are  hereby  empowered  to  sue  for  and  recover  the  same.*' 
Now  the  case  tnms  upon  the  word  tybseribett  and  the  question  is,  whetlier 
within  the  meaning  of  that  term,  as  used  in  this  act  of  PariiasoeBt,  the  defend- 
ant has  become  a  subscriber  or  not.  In  order  to  fix  him  it  must  be  made 
out  that  he  has  subscribed,  and  subscribed  money ;  but  then  the  qoesUon  is, 
what  is  meant  by  the  word  tubtcribe  there  used.  Does  it  mean  aclniA  pay- 
ment? That  is  one  meaning  of  the  word.  If  I  ^ve  towards  any  panieular 
purpose  a  sum  of  money,  I  may  be  said  to  subscribe  that  sum,  or  if  without 
paying  the  money  I  put  down  my  name,  binding  myself  to  oontribnte,  then  I 
become  a  subscriber  to  the  amount  of  that  money  whieh  I,  by  that  signature, 
etate  that  I  will  contribute*  Now,  in  which  of  these  two  senses  is  the  word  sob- 
scribe  used  in  this  clause?  Is  it  applicable  to  persons  who  have  advanced 
money,  or  is  it  applicable  to  those  persons  stipulating  for  a  future  advance  of 
money  ?  Now,  looking  at  the  whde  of  the  clause,  it  is  evident  that  it  applies  net 
to  diose  who  have  actually  made  a  payment,  but  to  those  who  have  stipulated  dut 
they  will  make  a  payment ;  for,  by  the  latter  part  of  the  clause  it  is  provided,  that 
in  case  any  part  of  the  iub$eribers  neglect  to  pay,  the  company  are  empowered 
to  sue  for  and  recover  the  same.  That  must,  of  necessity,  mean  the  money  whidi 
,  they  bound  themselves  to  pay.  The  ninety-lirst  section  uses  the  word  tuk* 
Bcribid  in  the  same  sense.  It  recites  that  the  probable  expenses  of  making  the 
tunnel  will  amount  *to  the  sum  of  160,000i.,  and  that  the  sum  of  t««^ 
140,iMMI/.,  being  more  than  the  four*fiAh  parts  of  such  expenses,  had  '- 
already  been  subscribed  ibr  defraying  such  expenses  by  several  persons  under 
a  contract,  binding  them,  their  heirs,  executors,  and  administrators,  for  paymeat 
of  the  several  sums  io  subscribed  by  them  respectively.  The  word  subscrM 
in  this  clause  clearly  applies  only  to  persons  who  have  bound  themsdves  by  a 
contract  that  they  will  pay  hereafler,  and  not  to  those  who  had  actually  nude 
the  advances.  The  next  sentence  provides,  ^that  the  whole  sum  of  160,000/. 
shall  be  subscribed  in  like  manner  before  any  of  the  powers  and  provisions 
'given  by  that  act  shall  be  put  in  force  ;*'  that  is,  not  that  it  shall  be  paid,  but 
mat  there  shall  be  names  put  down  for  that  purpose.  Upon  these  two  clauses, 
therefore,  there  can  be  no  doubt  that  the  word  ^  subscribed"  as  there  used, 
applies  to  a  man  who  puts  down  his  name  to  a  contract,  by  which  he  bindi 
himself  to  contribute  to  the  extent  of  the  number  of  shares  for  which  he  puts 
^own  his  name. 

It  has  been  suggested,  that  there  is  a  distinction  in  this  act  of  Pariiament, 
between  subscribers  to  the  extent  of  140,000/.,  and  subscribers  beyond  that 
sum;  that  the  former  class  of  subscribers  are  to  sign  the  contract,  and  to  bind 
fthemselves,  their  heirs,  executors,  and  administrators;  and  ^at  the  latter 
class  are  not  bound  to  come  under  any  such  obligation.  Now,  if  any  such 
distinction  had  been  contemplated  by  the  framers  of  this  act,  it  might  fetrly 
he  expected  that  it  would  have  been  clearly  pointed  out,  but  no  such  distinction 
is  to  be  found.  The  object  of  the  legislature  is  manifest.  There  is  to  be 
raised  one  gross  sum  not  exceeding  200,000/.,  and  the  whole  of  that  is  to 
he  *applied  to  those  purposes  mentioned  in  the  reekal  of  the  ninety-  r^jwA 
Ant  section.  The  legislature  require  an  estimate  of  the  expense  to  '- 
jbe  laid  before  them,  and  that  four^fifUia  of  that  estimated  amount  should  be 
subscribed  before  the  passing  of  the  act,  as  a  pledge  to  the  subscriben  that 
Ihere  is  an  available  fund  to  that  extent.  But  when  the  sum  is  once  sab- 
pcribed,  as  a  larger  sum  may  be  required,  a  power  of  raising  money  beyood 
|h»t  imioiint  irgiveiB.    I  think  the  true  oenstrue^on  of  tfie  act  of  Parlument  is. 
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thai  ewtiry  origiiisl  pxoprielory  whether  he  be  named  in  ^e  act  of  Psiiiament 
«r  nolft  m  to  stand  exaetly  upon  the  aame  footing.  He  is  oltimately  to  decidd 
whether  he  wilU  and  to  what  extent  he  will  become  a  subscriber.  When  he 
pats  down  a  aom  of  money  beforehand  for  certain  shares^  he  thereby  specifies 
ihe  nomber  of  shares  for  which  he  is  willing,  apon  his  view  of  the  subject  at 


that  time,  lo  become  a  subscriber,  and  he  may  be  guilty  of  a  breach  of  (aith,  if 
he  does  not  iske  up  shares  to  that  amount;  but  according  to  the  provisions  of 
this  set  of  Puiiament  that  is  to  be  a  matter  of  subsequent  arrangement.    The 
sec«m«l  seetion  enables  the  company  to  raise  among  themselves  a  sum  not  ex- 
ctediog  9MfiOQl*i  such  sum  to  be  divided  into  shares  of  ftO/.  each,  and  such 
shares  are  to  be  vested  in  the  several  persons  so  subscribing,  and  their  sncces* 
sora,  to  their  and  every  of  their  proper  use  and  benefit,  propordonably  to  the 
sums  they  shall  severally  raise  and  contribute ;  and  they  were  to  advance 
among  iheniselves  a  sum  not  exoeeding  800,0001. :  and  every  person  subscribe 
ing  is  to  have  shares  in  proportion  to  &e  sum  he  subscribes.     Then  the  fourth 
daose,  which  regulates  the  number  of  voles  which  every  person  who  has  pre* 
«2501  vioosly  subscribed  for  two  or  more  shares  shaU  have,  *seems  to  me  to 
-'  eonlemplate,  not  that  the  parties  are  actually  bound  unless  they  have 
signed  the  previous  subscription,  but  that  they  shall  be  at  liberty,  if  they  have 
not  signed  the  subseription,  to  make  an  arrangement  to  the  extent  to  which 
ea^  shall  eontribote  and  have  shares.    It  enacts,  that  every  person  who  shall 
by  vifftae  of  this  act  have  subscribed  or  undertaken  for  two  or  more  shares, 
shall  have  soeh  and  snch  votes.     Now,  who  can  be  considered  as  having  sub- 
scribed by  rirtae  of  this  act,  except  those  persons  who  have  signed  that  contract 
which  is  specified  in  the  ninety-first  section  ?    There  is  no  other  description 
of  sabseribers  alluded  to  in  any  other  part  of  the  act,  and  that  section  imports 
that  there  has  been  a  subscription  of  140,000f.  only,  and  not  beyond  that 
amoiuit.     The  meaning  of  thn  is,  that  if  any  person  who  shall  by  virtue  of 
that  act,  namely,  by  virtue  of  having  entered  into  this  arrangement,  as  one  of 
the  mibseribers  to  the  amount  of  140,0001.,  be  said  to  have  subscribed  or  under- 
taken for  two  or  more  shares,  then  he  shall  have  such  and  such  votes.     It 
aeems  to  me,  that  the  true  construction  of  the  act  of  Parliament  is,  that  no  man 
is  to  be  deemed  a  subscriber  who  shall  have  advanced  his  deposit  towards 
defraying  the  expenses  of  the  act,  unless  he  has  signed  that  contract,  which, 
aeeordiDg  to  the  ninet3r»first  section,  Ib  to  describe  the  number  of  shares  he  has 
snbeeribed  for*     A  man  who  advances  money  towards  obtaining  an  act  of  Par* 
liament,  ought  to  be  considered  as  entitied  to  a  locus  penittniue  after  the  act  is 
passed.     He  may  like  the  scheme  in  general,  but  he  may  not  like  it  with  the 
particalar  provisions  introduced  by  this  act.   For  these  reasons  I  am  of  opinion, 
that  the  defendant  is  not  to  be  deemed  a  subscriber,  so  as  to  come  within  the 
•a&ll  operative  *part  of  the  twenty-third  section,  and,  consequently,  that  this 
•I  action  cannot  be  maintained. 
Houoro  and  LrrrLXBAUi,  Js.,  concurred. 

Judgment  for  the  defendant* 


COOK  V.  LEONARD  et  al. 

A  statate  •oaeied  that  no  plaiotifi'  ihoald  recover  in  any  aetion  eomm^nced  af ainst  any, 
person  for  any  thing  done  or  performed  in  execution  or  under  the  authority  of  the  act, 
vnleta  notice  thereof  in  writing  should  be  previously  given  twenty-eigbt  days  before  tbo 
eoasmeneemoDt  of  the  action :  Held,  that  a  notice  was  necesasry  in  those  cases  only  in 
which  the  party  against  whom  the  aetion  was  brought  had  reasonable  ground  for  8«ppoe*> 
ing  that  tae  thing  done  by  hin  waa  done  in  ezecation  of  or  nader  the  authority  of 
the  act. 
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This  was  an  action  for  assaalt  and  false  imprisonment.  Plea,  not  guilt):. 
At  the  trial,  before  Burrouoh,  J.,  at  the  Summer  Assizes  for  the  coanly  of 
Gloucester,  1826,  the  following  appeared  to  be  the  facts  of  the  ease:  The 
defendant,  Leonard,  was  one  of  the  constables  of  the  parish  of  Stroud,  and  the 
other  defendant  was  a  surveyor  to  the  commissioners  under  an  act  of  Paflia« 
ment  for  improving  the  town  of  Sdxnid.  On  the  16th  of  Febmary*  two 
foreigners  came  lo  the  town  with  a  dromedary  and  some  monkeys,  which  they 
exhibited  about  the  streets,  beating  a  drum  and  soliciting  money  from  the 
crowd.  One  of  the  foreigners,  while  he  was  exhibiting  the  aniraai  in  the 
streets,  was  taken  into  custody  by  the  high  constable,  who  was  also  a  commis- 
sioner under  the  act  for  paving  and  lighting  the  town  of  Stroud.  The  latter 
afterwards  ordered  the  defendant,  Leonard,  to  cause  the  dromedary  and  men- 
keys  to  be  removed  out  of  die  town.  But  before  this  order  could  be  carried 
into  effect,  the  other  foreigner  had  removed  the  dromedary  from  the  street  into 
a  stable.  Leonard,  assisted  by  the  other  defendant,  went  about  five  o'clock  to 
the  stable  where  the  dromedary  was,  and  desired  the  other  foreigner  to  take  it 
out  of  the  town.  The  plaintilT,  who  was  present,  advised  *him  not  to  fmra 
do  so,  alleging  that  the  defendant  had  no  authority  to  order  him  to  do  ■- 
so.  The  defendant,  Leonard,  then  took  hold  of  the  halter  of  the  dromedary  in 
order  to  remove  it,  upon  which  the  plaintiff  attempted  to  prevent  him :  upoo 
this  defendants  committed  the  assault  upon  the  plaintiff,  and  imprisoned  him. 
By  an  act  of  the  6  O.  4,  s.  68,  for  paving,  lighting,  watching,  regulating,  and 
improving  the  town  of  Stroud,  the  commissioners  therein  appointed  were  em- 
powered to  cause  the  streets  to  be  watched,  and  to  appoint  watchmen  and 
patrol.  By  section  69,  it  was  made  lawful  for  the  watchmen  and  patn^men  to 
apprehend  and  secure  in  some  proper  place  all  rogues,  vagabonds,  vagrants, 
idle  and  disorderly  persons,  disturbers  of  the  public  peace,  prostitutes,  and  ail 
suspected  persons  who  should  be  found  wandering  or  misbehaving  themselves 
during  the  hmttM  of  keeping  watch  within  the  limits  of  the  said  town.  By 
section  70,  all  such  watchmen  or  patrolmen  were  to  be  sworn  in  as  eon$tMe$t 
and  they  were  thereby  invested  with  the  like  powers  and  authorities,  privileges 
and  immunities,  as  any  constables  were  invested  with  or  enjoyed  by  law.  By 
section  111,  it  was  enacted,  *« that  no  plaintiff  should  recover  in  any  action 
commenced  against  any  person  for  any  thing  done  in  execution  of  or  under  the 
authority  of  that  act,  unless  notice  in  writing  should  be  previously  given  lo  the 
person  intended  to  be  sued  twenty-eight  days  before  such  action  should  be 
commenced."  Burbouoh,  J.,  was  of  opinion  that  the  defendants  having  acted 
under  a  colorable  authority  of  the  act,  were  entided  to  notice  of  action,  and  no 
such  notice  having  been  given,  the  jdmniiff  wob  nonsuited.  A  rule  mn  havii^ 
been  obtained  for  setting  aside  that  nonsuit  in  last  Michaelmas  term, 

*Ludkw  now  showed  cause.  The  defendants  were  entitled  to  notice  r^^^ 
of  action.  It  is  sufficient  for  that  purpose  to  show  that  they  acted  in  '- 
supposed  pursuance  of  the  act  of  Pariiament,  and  with  a  bona  fide  intention  of 
discharging  their  duty.  Theobald  v.  Crichmore,  1  B.  &  A.  227.  Now  here 
the  owners  of  the  dromedary  had  by  the  exhibition  of  the  animal  in  the  public 
streets  created  a  nuisance.  The  defendants  were  ordered  by  the  high  constable 
to  remove  that  nuisance,  and  if  they  had  found  the  dromedary  in  the  street 
causing  the  nuisance,  they  would  have  been  justified  in  removing  it  either  by 
the  common  law  or  by  the  99th  section,  which  declares  the  exhibition  of  such 
an  animal  to  be  a  nuisance ;  but  they  attempted  to  remove  it  from  the  stable 
where  it  was  no  longer  a  nuisance,  and  in  that  respect  they  acted  illegalJy ;  but 
at  the  same  time  it  is  clear  that  they  supposed  they  were  acdng  in  execution 
of  their  duty.  By  the  69th  section,  they  might  have  apprehended  the  owners 
of  the  dromedary  as  idle  and  disorderly  persons ;  they  were  not  justified  under 
that  section  in  attempting  to  remove  the  dromedary,  but  they  bona  fide  thought 
they  were. 

Batlbt,  J.    I  think  this  case  admits  of  no  doubt.     Where  a  statute  gives 
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protecdon  to  persons  aedng  in  execution,  or  in  pursuance  of  it,  all  persons  act- 
ing under  its  provisions  are  entitled  to  that  protection,  although  they  exceed 
their  authority  by  so  doing.  There  must,  however,  be  some  limits  to  that  rule, 
and  it  seems  tome  that  there  are  cases  which  warrant  this  distinction.  If  an 
officer  does  any  acl,  part  of  which  is,  and  part  of  which  is  not,  authorized  by 
*3541  ^^  >tttale;  or  if  a  magistrate  *act  in  a  case  which  his  general  character 

^  authorizes  him  to  do,  the  mere  excess  of  authority  in  either  case  does 
^noC  deprive  (be  officer  or  magistrate  of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it ;  but  where  there  is  a  total  absence  of  authority 
to  do  any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not  enti- 
tled to  that  protection.  There  are  certainly  some  strong  cases,  where  magis- 
trates, acting  beyond  the  limits  of  their  authority,  have  l^en  held  to  be  wimin 
this  protection.  Thus  it  has  been  held  that  a  magistrate  acting  upon  the  subject 
matier  of  complaunt  brought  before  him,  though  it  arise  out  of  his  jurisdiction, 
is  entiikd  to  notice  of  action;  but  in  that  case  the  act  of  Parliament  would  have 
autboriied  him  lo  do  the  act  he  did,  provided  the  subject  matter  of  complaint 
had  arisen  withia  his  jurisdiction.  In  fVdier  r.  Toke,  9  E^t,  364,  one  ningis-' 
tnte  having  committed  the  mother  of  a  bastard  child  for  not  filiating  the  child, 
it  was  held  that  he  was  entiUed  to  the  notice  under  the  24  6.  2,  c.  44,  though 
by  th$  statote  of  £liz.  c.  43, s»  2,  jurisdiction  over  the  subject  matter  was  com- 
mitted to  two  oiagistratas.  In  Bird  v.  Guntton^  24  6.  3,  the  act  of  Parliament 
authorized  the  magistrate  to  commit  a  driver  of  a  cart  for  riding  on  the  shafts 
Vk  the  highway*  The  magistrate  committed  the  party  for  being  on  the  shafts 
while  the  cart  was  standing  still ;  it  was  held,  that  although  the  commitment 
was  illegal,  the  justice  was  entitled  to  notice  of  action.  These  cases  fall  within 
the  general  rule  applicable  to  this. subject,  viz.,  that  where  an  act  of  Parliament 
requires  notice  before  action  brought  in  respect  of  any  thing  done  in  pursuance 
*3551  ^'  ^  'execution  of  its  provisions,  those  latter  words  are  not  confined  to 

-I  acts  done  strictly  in  pursuance  of  the  act  of  Parliament,  but  extend  to 
all  acts  done  bona  fide  which  may  reasonably  be  supposed  to  be  done  in  pur- 
suance of  the  act.  But  where  there  is  no  color  for  supposing  that  the  act  done 
is  authorized,  then  notice  of  action  is  not  necessary.  Thus,  in  Lawton  v. 
Jtmier^  Easter,  1818,  MSS.,a  custom  house  officer  seized  a  man  going  abroad, 
tfunking  he  was  an  artificer.  It  was  admitted,  that  a  custom  house  officer  had 
no  right  to  seize  an  artificer,  but  it  was  contended  that  he  was  entided  to  notice 
of  action.  A  verdict  was  found  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit,  and  upon  motion  the  Court  refused  the  rule.  In 
Morgan  v.  Palmer^  2  B.  dlt  C.  729,  the  mayor  of  Yarmouth,  who  was  also  a 
justice,  exacted  from  a  publican  a  fee  of  4s.  upon  renewing  his  license ;  the 
lauer  brought  an  action  to  recover  it  back,  but  it  was  held  that  the  fee  was  not 
taken  in  discharge  of  the  official  duties  of  the  mayor  as  magistrate,  and  there- 
fore that  he  was  not  enutied  to  notice*  Then  to  apply  the  principles  to  be 
collected  from  these  case»  to  the  present.  Had  the  defendant  in  this  case  any 
color  for  acting  as  he  did  ?  Had  he  any  reasonable  ground  for  supposing  that 
he  was  acting  in  pursuance  or.  execution  of  the  act  of  Parliament  ?  By  the  act 
of  Parliament,  the  commissioners  are  authorized  to  appoint  watchmen  and 
patrolmen*  By  section  69,  the  latter  are  authorized  to  apprehend  all  vagrants, 
and  all  suspected  persons,  who  shall  be  found  wandering  or  misbehaving  them- 
selves during  the  hours  of  keeping  wateh  within  the  limits  of  the  town.  The 
*d561  ^*^^^°^^"^  ^^^  "^^  attempt  to  *apprehend  the  owners  of  the  dromedary, 

^  but  the  animal  iteelf.  This  they  were  clearly  not  entiUed  to  do  under  this 
clause  of  the  act*  But  by  the  99th  section,  the  exhibiting  of  any  beast  in  the 
streets,  subjecte  the  person  exhibiting  it  to  a  penalty.  Now  in  this  case  the 
persons  who  during  the  day-time  had  been  parading  the  streets  with  the  drome- 
dary removed  it  into  a  slable.  These  two  defendante,  the  one  a  police  officer, 
and  the  other  having  authori^  to  assist  him,  went  to  this  steble  with  a  view 
of  removiof  the  dfoiMdary*    But  having  beenremoved  from  the  street  to  the 
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steble  beibre  &e defendanti  «tlenpled  toseiie  it, it  had  eeaaed  tobea  iniMMt; 
and  the  defendants,  therefcure,  had  not  any  pretence  or  color  under  tfaia  act  of 
Pariiament  for  removing  it  from  the  stahle.  Where  an  act  of  ParliameDt  aayit 
that  in  the  case  of  an  action  brought  against  any  person  ibr  any  thing  done  in 
pursuance  or  in  execution  of  the  act,  the  defendant  shall  be  entided  to  certain 
privileges,  the  meaning  is,  that  the  act  done  must  be  of  that  nalue  and  deeerip- 
tion  that  the  party  doing  it  may  reasonably  suppose  that  the  act  of  Pteliament 
gave  him  authori^  to  &  it.  I  think  that  in  this  case  the  defendants  had  bo 
reasonable  greuncb  for  thinking  that  the  act  of  Pariiament  gave  to  them,  or  a»  tho 
commissioners  under  whose  authority  they  acted,  any  power  to  leaove  the 
dromedaiy  from  the  place  where  it  was  at  the  time  when  ihey  attempted  to 
remove  it,  and  that  being  so*  I  am  of  opinion  that  the  rule  for  a  new  tral  musi 
b^  made  absc^ute* 

HoLROTD,  J.  I  am  also  of  opinion,  that  notice  of  action  was  not  necessary 
in  this  case.  If  the  defendants  had  been  acting  under  color  of  the  authority 
of  the  act  of  Parliament,  or  if  they  had  authority  to  do  the  act  *eoB«  r^^^ 
plained  of,  and  had  overstepped  their  authority  in  the  course  of  doing  ^ 
it,  they  would  have  been  entitled  to  notice  of  action ;  but  looking  at  the  terms 
of  this  act  of  Parliament,  I  am  of  opinion  that  these  defendants  had  no  pretence 
or  color  for  supposin^f  that  they  were  acting  under  the  authority  of  the  acL 
The  ninety-ninth  section  subjects  persons  committing  certain  acts  in  the  street 
to  a  penalty  of  ft/.,  and  it  subjects  to  this  penal^s  among  other  things*  **any 
person  who  shall,  within  any  street  of  the  town,  exhibit  or  expose  any  stallioa, 
or  turn  loose  any  horse,  mule,  ass,,  pig,  or  other  beast."  Now,  1  think  thai 
this  clause  of  the  act  not  only  did  not  justify  the  defendants,  but  did  not  afford 
them  any  color  or  pretence  for  what  they  did.  If  they  had  done  the  act  they 
did  during  die  /umr8  ofwaichf  and  during  the  time  die  dromedary  was  exbi* 
biied  in  the  streets*  so  that  it  might  be  considered  a  nuisance,  there  m%ht  have 
been  some  color  or  pretence  for  what  they  did.  For,  if  it  was  a  nuisance,  they 
might,  either  under  the  authority  of  this  act  of  Parliament,  or  the  authority  of 
the  common  law,  have  removed  it,  for  they  were  constables  of  the  town  or 
police  officers ;  but  here  they  attempted  to  seize  the  dromedary  after  it  had  been 
removed  from  the  street  to  a  stable,  and  after  it  had  ceased  to  be  a  ■uisanee. 
In  Irving  v.  IFiUion,  4  T*  R.  48ft,  a  revenue  officer  seised  goods  as  forfeited, 
and  took  money  of  the  owner  for  releasing  them ;  the  latter  having  brought  an 
acdon  to  recover  back  the  money,  it  was  held  diat  notice  of  action  was  not 
necessary,  and  it  was  laid  down  by  Gross,  J.«  that  if  an  officer  seise  goods  as 
forfeited,  he  does  it  eoiare  officii  f  but  if  he  takes  money  *for  delivering  pMRo 
up  the  goods,  thero  is  no  pretence  for  saying,  that  he  does  that  solore  ■- 
agkii,  Morgan  v.  Palmer^  3  B.  dc  C.  729,  is  an  authority  to  the  same  effect. 
In  this  case,  if  the  officer  had  attempted  to  remove  the  dromedary  at  the  time 
it  was  obstructing  the  street,  I  should  have  thought  that  although  he  might  not 
have  been  strictly  justified  in  doing  it,  still  it  wotild  have  been  an  act  done 
eolsre  officii ;  but  as  soon  as  the  dromedary  was  removed  to  a  stable,  it  no 
longer  consdtuted  a  nuisance,  and  the  taking  it  from  that  stable  was  not  an  act 
done  cohrt  officHf  for  the  defendants  could  have  no  reasonable  ground  for  sap* 
posing  that  they  had  any  authority  under  the  act  of  Pftriiament  to  do  it.  In 
order  to  endde  die  defradants  to  notice,  they  ought  to  have  had  a  colorable 
anthority  for  removing  the  dromedary.  I  am,  therefore,  of  opinion,  that  die 
nde  for  a  new  trial  must  be  made  absolute. 

LrrTLXOAtB,  J.  I  am  of  the  same  opinion.  If  the  defendants  had  derived 
from  this  act  of  parliament  any  color  for  doing  the  act  in  quesdon,  although 
they  might  have  acted  illegally,  they  would  have  been  endded  to  notice  of 
acdon.  The  sixtynindi  section  hmits  the  time  during  which  the  persons  there 
described  as  misbehaving  themselves  can  be  apprehended,  viz.,  the  hours  of 
watch.  Here,  it  does  not  appear  that  die  attempt  to  seiae  die  dromedary  was 
made  during  die  bonis  of  watch.    But  even  if  dmt  were  eo»  thin  danso  eaabks 
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the  walehnett  and  patndmen  to  apprehend  sertefM*  not  aiiiDttIa»  and  peiwnur 
*3Sfil  "^^^^^^^  themselvee.  I  think«  tliereforet  under  this  ^clause*  the 
•I  defendanlt  had  no  ground  for  eupposing  that  Uiey  were  entitled  to  eeiie 
the  dromedary  at  the  time  when  they  attempted  to  to  do.  Considering  thO' 
time  limited  ier  af^Hrehending  offenders,  the  nature  of  the  offenee  desetibed  in 
the  aei  of  pariiiiBeiit,  and  &e  offenders,  I  think  that  the  defendants  had  no 
oDlor  for  snppoiiog  that  they  were  authorised  under  this  dense  to  do  the  aei 
whieh  Ifaey  did.  Then,  as  to  the  ninety-ninth  section,  it  is  sufficient  to  observov 
that  the  diomsdafy  was  not  in  the  streets  at  the  time  when  the  defendants 
attempted  to  remove  him,  and  I  doubt  much  whether  the  exhibition  of  the  ant* 
nal  in  the  streets  would  have  been  a  nuisance  within  this  clause  of  die  aet  oi 
paritament;  but  I  am  clearlr  of  opinion,  that  in  this  ease  the  commissionere 
had  no  authority  to  remove  the  dromedary  after  it  had  been  idaeed  in  the  stabte» 
and,  ai  coarse,  that  the  defendants  who  acted  under  them,  had  none.  I  thiidLt 
also,  Bot  only  thai  they  had  no  authority,  but  that  they  had  no  odor  or  reas<m* 
able  gronad  for  supposing  that  they  had  authority  to  act  as  they  did ;  and,  eon 
sequeody,  the  rule  for  a  new  trial  must  be  made  alsdute. 

Bale  absdute* 


•360]  *JAMES  TABLING  v.  BAXTEB. 

Am  od  the  4th  of  January,  agreed  to  eell  to  B.  a  atack  of  hay  for  the  aom  of  14Sf.,  to  be 
paM  on  tlie  4ih  of  February,  the  aame  to  be  allowed  to  aland  on  A.*a  premtaea  until  the 
lat  of  May.  B.  oiiiNiUied  ibat  the  hay  ahouid  not  be  eat  aotil  it  waa  paid  for:  Held, 
that  tbia  waa  a  contract  for  an  immediate  and  not  a  future  aale,  and  that  the  property  in 
the  bay  paaaed  by  it  immediately  to  the  vendee,  and  that  the  aame  having  been  aubae-' 
qaeatly  deatvoyea  by  fire,  the  loea  fell  upon  him. 

AssuHFBir  to  leeover  baek  145/.  paid  by  tfie  plaintiff  to  the  defendant's  use.. 
The  dedaration  eontained  oounis  for  money  hsd  and  reeeived,  and  the  other 
common  eoonts.  Plea,  general  issne,  with  a  notice  of  setoff  for  goods  sold 
and  delivered  and  baigained  and  sold.  At  the  trial  before  Abbott,  0.  J*,  at 
the  London  sitlinffs  aAer  Hilai^  term,  1886,  a  verdict  was  found  for  the  plain* 
tiff  for  I4ft/.,  sob|eet  to  the  opinion  of  this  Court  on  the  foliowiuff  case : 

On  the  4th  of  January,  1825,  the  plaindff  bought  of  the  defendant  a  stack  of 
hay  belonging  to  the  detodant,  and  then  standing  in  a  field  belonging  to  the 
defendant's  brother.  The  note  signed  by  the  defendant,  and  deliver^  to  thor 
plainiiff,  was  in  these  words:  *•  I  bve  this  day  agreed  to  sell  James  lading  a 
etsek  of  hay,  etaading  in  Oanonbury  Field,  Islington,  at  the  sum  of  one  hun* 
died  and  for^^five  pounds,  the  same  to  be  paid  on  the  4th  day  of  Fsbroaty 
iwxt*  and  to  be  allowed  to  stand  on  the  premises  ontil  the  first  day  of  May 
next*'  And  the  following  note  was  signed  by  the  pluntiff,  and  deiiversd  to  thie 
defendant.  •*  I  have  this  day  agreed  to  buy  of  Mr.  John  Baxter,  a  stack  of 
Inyi  standing  in  Ganonbury  Field,  Islington,  at  the  sum  of  145/.,  the  same  to 
be  paid  on  the  4di  day  of  February  next,  and  to  be  allowed  to  stand  on  the 
premises  until  the  first  day  of  May  next,  the  same  hay  not  to  be  cut  until  paid. 
for.  January  4th,  1835/*  At  the  meeting  at  which  the  notes  were  signed, 
*3611  ^^  '  signatore  *thereoi^  the  defendant  said  to  the  plaintiff,- •«  You 
-*  witt  particularly  oblige  me  by  giving  me  a  bill  for  the  amount  of  the 
hay."  The  plaintiff  rather  objected*  The  defendant's  brotiier,  S.  Baxter,  on 
the  8ih  of  the  same  month  of  January,  took  a  biU  of  exchange  for  145/.  to  tha» 
plaintiff,  drawn  upon  hirn  by  the  defendant,  dated  the  4th  of  January,  18S59 
payable  one  aontli  after  deter  whieh  the  plaintiff .  aeeepted*    The  defendant 
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afterwards  indorsed  it  lo  Geoifre  Baxter,  and  the  plainfiflf  paid  it  to  one  Taylor, 
the  holder,  when  it  became  due.  The  stack  of  hay  remained  on  the  same 
field  entire  until  the  20th  of  January,  1825,  when  it  was  accidentally  wholly 
consumed  by  fire,  without  any  fault  or  neglect  of  either  party. 

A  few  days  after  the  fire,  the  plaintiff'  applied  to  the  defendant  to  know  vJiat 
he  meant  to  do  when  the  bill  became  due ;  the  defendant  said,  **  1  have  paid  it 
away,  and  you  must  take  it  up  to  be  sure :  I  have  nothing  to  do  with  it:  why 
did  you  not  remove  the  hay  ?"  The  plaintifl'  said,  **  he  could  not,  because  (here 
was  a  memorandum  «that  it  should  not  be  removed  until  the  bill  was  pud;* 
would  you  have  suffered  it  to  be  removed?*'  and  the  defendant  said,  <*eertaiiily 
not."  The  defendant's  set-offT  was  for  the  price  of  the  hay  agreed  to  be  sold  as 
aforesaid.  The  question  for  the  opinion  of  the  Court  was,  whether  the  fibintiff, 
under  the  circumstances,  was  entitled  to  recover  the  sum  of  14ft/.  or  any  part 
thereof. 

'  Chiiiy,  for  the  plaintiff*.  The  loss  in  this  ease  must  fall  upon  the  defesdanL 
There  is  a  difference  between  the  two  contracts :  the  one  contains  a  stipubtion 
not  in  the  other,  that  ^e  hay  was  not  to  be  cut  until  paid  for,  •  *Now  r^^^^ 
if  that  be  a  material  part  of  the  contract,  then  there  was  no  one  suffi-  ^ 
cient  contract  in  writing  to  satisfy  the  statute  of  frauds ;  but  assuming  that  there 
was  a  complete  contract  of  sale  without  the  stipulation,  and  that  the  plaintiff 
thereby  consented  to  waive  a  right  which  he  otherwise  would  have  had,  still 
the  property  in  the  hay  had  not  passed  to  the  vendee,  because  this  was  sk  sale 
upon  credit,  and  the  vendee  was  not  entitled  to  have  possession  of  the  gtxKJi 
until  the  credit  expired ;  and  if  so,  the  property  did  not  vest  in  him  until  the 
credit  expired.  [Holboti>,J.  In  Corny n's  big.  tit.  «tf^eem«n/,  (B.  3,)  it  is 
laid  down,  "that  if  a  sale  be  of  goods  for  such  a  price,  and  a  day  of  payment 
limited,  the  contract  will  be  good,  and  the  property  altered  by  the  sale,  though 
the  money  be  not  paid  ;*'  and  R.  10,  H.  7, 8  a*,  14  H.  8, 20  a.,  and  Dyer,  30  a. 
are  cited.  And  again,  **  If  A.  sell  a  horse  to  B.,  upon  condition  that  he  pay 
20/.  at  Christmas,  and  afterwards  sell  it  to  D.,  the  sale  to  D.  is  void,  though  B. 
afterwards  do  not  pay  f '  and  PIowden*s  Com.  432  6.  is  cited,  and  the  reason 
there  given  is,  that  A.  at  the  time  of  the  second  contract  had  no  interest  in,  nor 
property,  nor  possession  of  the  horsey  nor  any  thing  but  a  condition,  and  there- 
fore the  second  contract  was  merely  void.]  It  is  true  that  in  Noy's  Maxims,  p. 
88,  it  is  laid  down,  that  *'  if  I  sell  my  horse  for  money,  I  may  keep  him  onlii  1  am 
paid,  but  I  cannot  have  an  action  of  debt  until  he  be  delivered ;  yet  the  proper^ 
of  the  horse  is  by  the  bargain  in  the  bargainee  or  buyer;  but  if  he  pieseoilf 
tender  me  my  money  and  1  reftise  it,  he  may  take  the  horse  or  have  an  action 
of  detinue."  But  mat  relates  clearly  to  the  case  of  a  ready  money  bsifain. 
In  Goodall  ▼.  Skdtmk^  2  H.  Bl.  816,  A.  agreed  to  sell  *goods  to  B.t  r*3({3 
who  paid  a  certain  sum  as  earnest;  the  goods  were  packed  in  doth  fur- 
nished by  the  buyer,  and  deposited  in  a  buildiuff  belonging  to  the  seller,  onu 
the  buyer  should  send  for  them ;  but  the  seller  declared  at  the  same  time,  that 
they  should  not  be  carried  away  until  he  was  paid.  It  was  held,  tliat  the  seller 
could  not  maintain  an  action  for  goods  sold  and  delivered.  In  the  present  case, 
the  hay  was  to  remain  in  possession  of  the  seller,  and  not  to  be  cut  till  paid  for. 
This  is  distinguishable,  therefore,  from  l&ndt  v.  ff^hitehau$e,  7  EbmU  ^^' 
where  sugars  in  the  king's  warehouse  were  held  to  pass  to  the  buyer  by  the 
contract  of  sale,  although  the  duties  were  not  paid.  It  is  more  like  Ttniptti  r* 
FUzgtrahU  3  B.  dz;  A.  680,  where  the  purchaser  of  a  horse  for  ready  money 
rode  the  horse,  and  requested  that  it  might  remain  in  B.'s  possession  for  a  fur* 
ther  time,  at  the  expiration  of  which,  he  promised  to  fetch  it  away  and  pay  ^j 
price.  This  was  assented  to  by  the  seller,  and  it  was  held,  that  the  seller  couM 
not  recover  on  a  count  for  horses  bargained  and  sold,  there  having  been  so 
acceptance  of  die  horse  within  the  meaning  of  the  statute  of  frauds. 

.  Batlet,  J.     It  is  quite  clear,  that  the  loss  must  fall  upon  him  in  whom  uts 
property  was  vested  at  the  time  when  it  was  desttoyed  by  fire.  And  the  qo^ 
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tion  is,  in  whom  the  property  in  this  hay  was  vested  at  that  time  7  By  the  note 
of  the  contract  delivered  to  the  plaindfT,  the  defendant  agreed  to  $ell  the  plain- 
tiff a  stack  of  hay  standing  in  Canonbury  Field,  at  the  sum  of  145/.,  the  same 

*aB41  ^  ^  ^^  ^^^  ^^  ^^  ^^^  ^^  February  next,  and  *to  be  allowed  to  stand 
•I  on  the  premises  until  the  first  day  of  May  next.  Now  this  was  a  eon- 
tract  for  an  immediate,  not  a  prospective  sale.  Then  the  question  is,  in  whom 
did  the  property  vest  by  virtue  of  this  contract?  The  right  of  property  and  the 
right  of  possession  are  distinct  from  each  other;  the  right  of  possession  may  be 
in  one  perBon,  the  right  of  property  in  another.  A  vendor  may  have  a  quali- 
fied right  to  retain  the  goods  unless  payment  is  duly  made,  and  yet  the  pro- 
perty in  these  goods  may  be  in  the  vendee*  The  fact  in  this  case,  that  the  hay 
WIS  not  to  be  paid  for  until  a  future  period,  and  that  it  was  not  to  be  cut  until 
it  was  paid  for*  makes  no  difference,  provided  it  was  the  intention  of  the  parties 
that  the  vendee  should,  by  the  contract,  immediately  acquire  a  right  of  pro- 
perty in  the  goods,  and  the  vendor  a  right  of  property  in  the  price.  The  rule 
of  law  is,  that  where  there  is  an  immediate  sale,  and  nothing  remains  to  be 
done  by  ^e  vendor  as  between  him  and  the  vendee,  the  property  in  the  thing 
sold  vests  in  the  vendee,  and  then  all  the  consequences  resulting  from  the  vest- 
ing of  the  property  follow,  one  of  which  is,  that  if  it  be  destroyed,  Jtie  loss  falls 
upon  the  vendee.  The  note  of  the  buyer  imports  also  an  immediate,  perfect, 
absdute  agreement  of  sale.  It  seems  to  me  that  the  true  construction  of  the 
contract  is,  that  the  parties  intended  an  immediate  sale,  and  if  that  be  so,  the 
property  vested  in  the  vendee,  and  the  loss  must  fall  upon  him.  The  rule  for 
entering  a  nonsuit  must  therefore  be  made  absolute. 

HoLBOTD,  J.  I  think  that  in  this  case  there  was  an  immediate  sale  of  the 
hay,  accompanied  with  a  stipulation  on  the  part  of  the  vendee,  that  he  would 
^^.-1  not  cut  it  till  a  *given  period.  Now,  in  the  case  of  a  sale  of  goods,  if 
-I  nothing  remains  to  be  done  on  the  part  of  the  seller,  as  between  him  and 
the  buyer,  before  the  thing  purchased  is  to  be  delivered,  the  property  in  the 
goods  immediately  passes  to  the  buyer,  and  that  in  the  price  to  the  seller;  but 
lif  any  act  remains  to  be  done  on  the  part  of  the  seller,  then  the  property  does 
not  pass  until  that  act  has  been  done.  I  am  of  opinion,  therefore,  in  this  case, 
not  only  that  the  property  immediately  passed  to  the  buyer  by  the  contract,  but 
fiiat  the  seller  thereby  immediately  acquired  a  right  in  the  price  stipulated  to 
be  paid  for  the  goods,  although  that  was  not  to  be  paid  until  a  future  day.  The 
property  having  passed  to  the  vtodee,  and  having  been  accidentally  destroyed 
before  the  day  of  payment,  the  loss  must  fiill  upon  him. 

LrrrLBDALB,  J.  The  parties  on  the  4th  of  January  stipulated  for  the  sale 
and  purehase  of  a  stack  of  hay,  to  be  paid  for  in  a  month.  Thus  the  case 
would  have  stood,  but  for  the  note  of  the  contract  delivered  by  the  buyer,  and  in 
that  there  was  a  stipulation,  that  the  purchaser  should  not  cut  until  Uie  money 
was  paid;  bat  the' property  in  the  hay  had  already  passed  by  the  contract  of 
sale  to  the  purchaser,  and  the  latter  afterwards  merely  waived  his  right  to  the 
immediate  possession.  Then  the  property  having  passed  to  the  buyer,  the  loss 
must  fall  upon  him,  and,  consequently,  this  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

Rule  absolute* 
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•CHOWTHER  V.  WENTWORTH. 

Whtrtt  tn  annnitf  wu  j^raiitad  by  an  indentore,  which  aI«o  coouioed  a  releaao  of  a  foratr 
aoDuiiy:  Held,  that  it  waa  aufficient  to  deacribe  the  anouity  deed  in  the  memorial  ui 
grant  of  an  annuity. 

GovKifAirr  upon  an  tntivity  deed*  Breach,  noii*peyiiieiit  of  the  anaaitf. 
The  plea  craved  03rer  of  the  deed,  which  appeared  to  be  an  indentore  made  the 
14th  of  December,  1628,  between  H.  Wentworth  of  the  firat  part,  A.  Payne  of 
the  aecond  part,  J.  Wentworth  of  the  third  part,  W.  Harris  of  the  foaiih  pait, 
and  W.  Crowther  of  the  fifth  part.  It  recited  that  Payne,  on  the  Oth  of  March, 
I88t,  had  contracted  and  agreed  with  Crowther  for  the  eale  to  him,  Crowther, 
of  an  annuity  of  601.  during  the  life  of  him,  Payne,  in  consideFation  of  495L 
then  paid  by  Crowther;  and  for  securing  the  payment  of  the  annuity,  Pkyna 
exeoated  a  warrant  of  attorney,  on  which  judgment  had  been  entered  up;  and 
it  was  further  agreed,  that  the  premises  comprised  in  the  thereinafter  recited 
indenture  of  lease  should  be  a  security  for  the  payment  of  the  annuity.  It 
ftirther  recited,  that  Payne  and  Wentwordi  had  been  in  partnership  aa  mitteia, 
and  on  the  S5th  of  November  then  last  had  agreed  to  dissolve  the  partnenhif»i 
OB  condition  that  Wentworth  should  advance  to  Payne  500/.  and  pay  all  part* 
nerabip  debts,  in  consideration  whereof  Payne  was  to  assign  the  leasehold  pfe* 
mtses  to  Wentworth,  subject  to  the  payment  of  the  annuity  of  601.  to  Crowther, 
and  one  other  annuity  of  4U.  to  Harris;  that  Payne  did  assign  to  Wentworlh 
the  premises  c<Hnprised  in  the  lease,  subject  to  the  payment  of  those  two  anoai- 
ties;  and  that,  in  eonsideratton  of  a  release  made  by  Harris  to  Pkyne  of  tfaa 
annuity  of  41/.,  and  for  o^er  considerations,  Wentworth  granted  to  r«^ 
^Harris  during  the  life  of  Wentworth  an  annuity  of  100/.,  to  be  issniqg  '' 
out  of  the  leasehold  premises,  and  for  that  purpose  assigned  the  same  to  Harriet 
charged  with  the  payment  of  tliat  annuity.  It  then  recited  that  all  arreara  of 
the  annuity  of  OOi.  had  been  duly  paid  to  Crowther;  and  that,  in  further  pQ^ 
soanee  of  the  agreement  of  the  25th  of  November,  Crowther  had,  at  the  reqaeet 
qf  Wentworth,  consented  to  release  Payne  from  the  annuity  of  60/.,  opoB 
Wentworth's  granting  to  Crowther  an  annuity  of  equal  .value  in  lieu  thereof; 
and  that  Wentworth  having  oontncied  with  Crowther  to  grant  a  forther 
annuity  of  195/.,  in  oonsideration  of  1000/.,  then  agraed  to  be  advaneed  and 
paid  by  Crowther  to  Wentworth,  it  was  agreed  between  Crowther  and  Went* 
worth  that  the  two  several  annuities  should  be  consolidated  into  one  annuity  of 
105/.,  to  be  granted  by  Wentworth  to  Crowther  for  the  life  of  the  former.  It 
then  reetted  that  James  Wentworth  had  agreed  to  join  with  his  brother  H* 
Wentworth,  as  his  surety  for  securing  the  payment  of  the  annuity  of  IW** 
and  that,  thereupon,  James  Wentworth  and  H.  Wentworth  had  executed  a 
warrant  of  attorney  to  confess  judgment  against  them,  and  each  of  them,  fif 
the  sum  of  SOOO/.  with  a  defeasance;  and  Siat  it  had  been  also  agreed  betweea 
the  parties,  that  the  annuity  of  105/.  should  be  further  secured  by  such  core* 
nants  as  were  thereinafter  contained.  The  indenture  then  stated,  that  in  pai^ 
suanee,  and  In  part  performance  of  the  agreement  on  the  part  of  Crowther,  and 
in  consideration  of  toe  premises,  and  particularly  of  the  annuity  of  105/.  daring 
the  life  of  H.  Wentworth,  to  be  granted  and  secured  in  the  manner  thereia- 
before  expressed,  and  in  lieu  of  the  annuity  of  60/.  granted  to  him,  Crowther, 
and  intended  to  be  thereby  released ;  and  in  consideration  of  *the  sum  r* 393 
of  10a.  to  Crowther  paid  by  Payne  before  the  sealing  and  delivery  of 
that  indenture,  Ae,  Crowther^  released^  and  for  ever  quitted  eiaim  unto  Poy^ 
of  all  that  annuity  of  60/.,  $0  granted  by  Crowther  to  Payne,  and  all  arre^f^ 
and  future  payments  thereof.  And  in  further  performance  of  the  aforeeaid 
agreement,  and  in  consideration  of  the  release  thereinbefore  made  by  Crowtha' 
to  Payne  of  the  annuity  of  60/.,  and  also  in  consideration  of  1000/.  paidbf 
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Orowlher  to  Wentworth,  he,  Wentworth,  gave,  gfranted,  and  confirmed  nnto 
Crowther  one  annuity  of  195/.,  for  the  life  of  him,  Wentworth,  lo  be  paid  by 
equal  quarterly  payments  therein  mentioned.  There  was  a  covenant  by  Wen^ 
ipvonh  to  pay  the  annuity  on  the  days  therein  mentioned.  Plea,  first,  that  no 
memorial  of  the  indenture  containing  a  description  of  the  nature  of  the  instnt* 
losent  by  which  the  annuity  was  granted,  was  enrolled  in  the  High  Court  of 
Chancery,  according  to  the  directions  of  a  certain  act  of  parliament  made  and 
pawed  in  the  53  G.  8,  whereby  the  said  indenture  was  null  and  vmd,  and  this* 
Ac*  wherafofe,  Ac,  Plea,  seeond,  that  no  memorial  of  the  indenture  contain- 
img  the  troe  pecuniary  considerations  ibr  granting  the  said  annuity  was  enrolled 
is  the  High  Court  of  Chancery,  according  to  the  dtieetions  of  the  said  last 
mentioned  act  of  parliament,  whereby  the  indenture  was  null  and  void,  and 
this,  fte.,  whereibre,  d&c.  Replication  to  the  first  plea,  that  a  memorial  of  the 
tndentnre  was,  within  thirty  days  after  the  exeeution  thereof*  duly  enrolled  in 
Ike  High  Court  of  Chancery  in  pursuance  of  the  statute  in  that  case  made  and 
provided.  The  replication  then  set  out  the  memorial^  and  in  the  column  headed 
02091  **^^^^  ^  ^®  instrument,*'  there  were  the  words  «•  grant  of  'annuity/' 
i  and  «*  warrant  of  attorney  to  confess  judgment;"  and  it  was  then  aveiw 
ved  that  the  memorial  contained  the  date  of  the  indenture,  the  names  of  all  the 
poLities  and  of  all  the  witnesses  thereto,  and  of  the  person  and  persons  for  whose 
life  and  lives  the  annuity  or  rent^haige  was  granted,  and  of  the  penon  and 
persons  by  whom  the  same  was  to  be  beneficially  received,  the  pecuniary  cob» 
tideration  and  considerations  for  granting  the  same,  and  the  annual  sum  and 
waam  to  be  paid  in  manner  and  form  as  in  and  by  the  statute  in  that  case  made 
and  provided  is  required,  as  by  the  said  enrolment  remaining  of  record  in  the 
High  Court  of  Chancery  more  folly  appeared*  There  was  a  similar  replica- 
tion to  the  seeond  plea.     Demurrer  and  joinder. 

HvmUf  in  suppovt  of  the  demurrer*  The  nature  of  the  instrument  by  which 
the  annuity  was  granted  is  not  correctly  stated  in  the  memorial.  It  is  not 
deseribed  even  as  an  indenture,  but  only  as  the  grant  of  an  annuity,  but  it  coi^ 
tained  also  the  release  of  a  former  annuity.  It  is  not,  therefore,  a  correal 
deaeription  of  the  deed  to  state  merely  that  it  was  the  grant  of  an  annuity* 
Besides,  the  grant  of  an  annuity  may  be  by  various  instruments.  The  statute 
69  6.  8,  c.  141,  8.  2,  requires  a  memorial  to  be  enrolled  in  the  High  Court  of 
Chancery**  in  die  form  or  to  the  effect  following."  There  then  follows  a 
flchedole  containing  several  columns,  one  of  which  is  headed  «*  nature  of  tha 
instrument;"  and  in  that  column  two  species  of  deeds  by  which  annuities  may 
be  granted  are  specified,  viz.,  lease  and  release,  and  bond  in  penalty.  It  is 
dear,  therefore,  that  the  legislature  intended  the  party  to  describe  the  nature  of 
MwA-i  the  deed  by  which  the  annuity  was  'granted  $  and  as  the  grant  of  an 
-1  annuity  may  be  by  either  of  the  instruments  mentioned  in  the  column* 
it  foUows  that  the  word  grant  is  no  description  of  the  nature  of  the  instrument 
by  which  the  annuity  was  granted  within  the  meaning  of  the  act  of  Parliament. 
[LiTTLEDALB,  J.  An  annuity  is  a  thing  lying  in  grant,  and  the  word  grant  is  a 
technical  description  of  that  species  of  instrument  by  which  an  incorporeal 
hereditament  is  conveyed.]  In  Ex  parte  Madtrtlh^  2  East,  568,  the  memorial 
of  an  annuity  registered  under  the  17  6.  8,  c.  20,  stated  that  the  bond,  warrant 
of  attorney,  indenture,  and  deed  poll  given  to  secure  the  annuity  were  witnessed 
by  y^tir  persons.  It  appeared  that  three  of  the  instruments  were  attested  by 
Iwo  peraons  only,  and  the  Court  held  the  act  of  Parliament  to  be  imperative, 
and  set  aside  the  annuity.  In  Dati9on  v.  QiU^  1  East,  64,  it  was  held  that  an 
order  made  for  stopping  up  an  old  ibotway  and  setting  out  a  new  one,  must 
IbUow  the  form  prescribed  in  die  schedule  annexed  to  the  act,  and  set  forth  the 
length  and  breadih  of  the  new  footway  9  and  in  WMty  v.  Cawthomet  1  East, 
898,  a  memorial,  under  the  ananiQr  act,  of  a  bond  stating  that  A.  and  B 
sevtraUy  became  bound,  was  held  not  to  be  sufficient  in  law,  if  the  bond  wev 
jobU  as  vail  at  sevemL 
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F,  PoUockf  contra.  In  Buikr  v.  Capel^  2  B.  dl(  C.  251,  the  memoria]  of  an 
annuity  under  the  53  G.  3,  c.  141,  described  an  instrument  as  an  assignment 
of  certain  leasehold  premises,  when  in  fact  it  was  an  underiease,  and  that  was 
held  to  be  a  sufficient  compliance  with  the  statute,  *and  Lord  Ellbh-  r«o7| 
BOROUGH  there  said  that  the  statute  was  satisfied  by  a  description  of  the  ^ 
instrument  in  popular  language,  although  that  were  not  according  to  its  striedy 
legal  efiect. 

He  was  then  stopped  by  the  Court 

Batlbt,  J.  I  am  of  opinion  that  the  memorial  in  this  case  ia  sufficient. 
The  question  turns  upon  the  53  6.  3,  c.  141.  That  statute  was  passed  to 
remedy  the  inconveniences  resulting  from  several  decisions  which  had  taken 
place  on  the  construction  of  the  former  annuity  act.  By  the  fifth  section  of 
the  53  6.  3,  the  grantor  of  an  annuity  may  obtain  a  copy  of  the  deed  of  grant* 
and  he  may  thereby  be  furnished  with  a  full  description  of  it,  provided  he  be 
enabled  by  the  information  required  by  the  second  section  to  obtain  that  copy 
at  the  public  office.  The  question  to  be  considered  in  this  case  is,  what  is 
required  by  the  second  section*  That  enacts,  **  that  a  memorial  of  every  deed, 
of  the  names  of  the  parties,  of  the  witnesses,  of  the  persons  for  whose  lives  the 
annuity  is  granted,  and  of  the  persons  by  whom  the  same  is  to  be  beneficially 
received,  shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  and  to 
the  effect  following,  with  such  alterations  therein  as  the  circumstances  or  nature 
of  any  particular  case  may  require.*'  There  then  follows  a  schedule  or  form 
containing  eight  columns :  under  the  first  column  is  to  be  described  the  date  of 
the  instrument,  and  under  the  second  the  nature  of  the  instrument,  and  in  that 
column,  under  the  words  nature  of  the  inttrttment^  three  instances  are  given, 
viz.,  lease  and  release,  bond  in  penalty,  and  warrant  of  attorney  to  confess 
judgment.  Now  those  words  convey  no  information  to  the  person  who  reads 
*the  memorial,  as  to  the  nature  of  the  instrument.  If  the  memorial  rm^^yn 
specified  a  lease  and  release  as  the  instruments  by  which  the  annuity  ^ 
was  granted,  it  would  convey  no  information  to  any  person  of  the  technical 
nature  of  the  instrument  Here  there  is  nothing  but  the  word  grant  in  the 
memorial;  but  I  think  the  deed  set  out  on  oyer  operates  as  a  grant  of  an 
annuity,  and  that  the  word  grant  is  a  proper  description  of  the  nature  of  the 
instrument,  within  the  meaning  of  the  act  of  Parliament.  The  other  columns 
will  supply  the  names  of  the  parties,  the  names  of  the  witnesses,  and  the 
persons  for  whose  lives  the  annuity  is  granted ;  and  when  that  information  is 
supplied,  the  grantor  may  claim  his  copy  under  the  fifth  section.  He  will  then 
see  whether  he  has  a  copy  of  the  instrument  described  in  the  memorial,  whether 
it  is  attested  by  the  same  witnesses,  and  whether  it  is  granted  for  the  life  of  the 
person  there  described.  It  appears  to  me  that  the  party  has  properly  described 
the  nature  of  the  instrument,  and  that  he  has  done  every  thing  required  by  the  act 
of  Parliament     The  judgment  of  the  Court  must,  therefore,  be  for  the  platntifiL 

HoLROTD,  J.  I  think  that  it  is  not  necessary  to  state  the  nature  of  the  inslim- 
ment,  except  by  reference  to  the  other  columns.  It  is  said  that  the  deed  in 
question  contained  the  release  of  another  annuity,  and  that  this  circumstance 
ought  to  have  been  stated  in  the  memorial ;  but  it  seems  to  me  that  the  only 
reason  for  requiring  the  nature  of  the  deed  to  be  set  out  in  the  memorial  is,  that 
the  party  granting  the  annuity  may  know  what  to  inquire  for  at  the  place  of 
registering.  The  act  of  Parliament  is  in  some  measure  penal,  for  it  avoids  the 
security,  and,  ^therefore,  it  ought  not  to  be  construed  too  laigely.  I  think  r«oi»^ 
it  is  not  necessary  to  describe  the  deed  as  an  indenture.  It  would  make  ^  ^^ 
no  difiference  if  it  were  so  described.  If  the  word  indenture  were  a  material 
part  of  the  description,  the  effect  would  be  to  prevent  a  party  from  haviii|^ 
recourse  to  any  other  instrument  I  am  of  opinion  that  the  nature  of  the 
instrument  has  been  sufficiently  stated  in  the  memorial,  and  that  the  act  oi 
Parliament  has  been  complied  with. 

LiTTLBDALB,  J.y  concuned.  Judgment  for  the  plaintiff. 
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CAMIDGE  V.  ALLENBY. 


In  ao  action  for  priee  of  goods,  it  appeared  that  the  aame  were  eold  at  York  on  Satnrdav, 
the  10th  of  December,  1825,  and  on  the  ■ame  day,  at  three  o* clock  in  the  afternoon,  the 
▼endee  delivered  to  the  vendor,  aa  and  for  a  payment  of  the  price,  certain  promissory 
notes  of  the  bank  of  D.  &.  Co.,  at  Huddersfield,  payable  on  demand  to  bearer.  D.  & 
Co.  stopped  payment  on  the  same  day  at  eleven  o'clock  in  the  mornins,  and  never 
afterwards  reenmed  their  payments:  but  neither  of  the  parties  knew  of  toe  stoppage. 
or  of  the  insolvency  of  D.  Sl  Co.  The  vendor  never  circulated  the  notes,  or  presentea 
fhem  to  the  bankers  for  payment ;  but  on  Saturday,  the  17th,  he  required  the  vendee  to 
take  back  the  notea,  and  to  pay  him  the  amount,  which  the  latter  refused :  Held,  under 
these  circumstancea,  that  the  vendor  of  the  goods  was  guilty  of  laches,  and  had  therebj 
made  the  notea  his  own,  and,  consequently,  that  they  operated  as  a  satisfaction  of  the 
debt. 

AwuMwiT.  The  declaration  contained  counts  for  goods  sold  and  delivered, 
and  the  common  money  counts.  Plea,  non  assumpsit.  At  the  trial  before 
HuLLocK,  B.,  at  the  York  Lent  Assizes,  1826,  a  verdict  was  found  for  the 
plaintiff  for  24/.,  subject  to  the  opinion  of  this  Court  on  the  following  case  :-— 

This  action  was  commenced  to  recover  the  sum  of  24/.,  alleged  to  be  due 
fit>m  the  defendant  to  the  plaintiff  for  a  quantity  of  corn  sold  and  delivered  by 
the  plaintiff  to  the  defendant  at  York,  in  the  morning  of  Saturday^  the  10/A  of 
*a74n  ^^^^^"^^^  1825.  On  the  same  day,  at  *three  o'clock  in  the  aflemoon, 
J  the*defendant  delivered  to  the  plaintiff  at  York,  and  the  latter  then  and 
there  received  as  and  for  payment  of  the  price  of  the  com,  four  promissory 
notes  for  5/.  each,  and  four  such  notes  for  I/,  each,  of  the  bank  of  Messrs. 
Dobson  &  Son,  bankers  at  Huddersfield,  in  the  county  of  York.  The  notes 
were  in  the  following  form,  and  the  defendant*e  name  was  not  written  upon 
them:-— 

^  No.  Huddersfield  Old  Bank  jSS. 

'*I  promise  to  pay  the  bearer  on  demand  5/.  value  receivedi 
1st  day  of  July,  1823. 
**  Entered,  &c.  '*For  John  Dobson  &  Sons* 

"JB5.  "W.  Dobson."   ' 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  December,  Dobson  iL 
Sons  stopped  payment,  having  on  the  same  morning  and  up  to  that  hour  paid 
all  demands  made  upon  them.  They  never  afterwards  resumed  their  pay- 
ments, and  shortly  afterwards  became  bankrupts,  and  the  plaintiff  never 
received  any  part  of  the  amount  due  on  the  notes.  Huddersfield  is  distant 
from  York  about  forty  miles,  and  from  Lay  thorn,  the  plaintiff's  residence,  fiffy- 
two  miles.  At  the  time  when  the  above  notes  were  paid  by  the  defendant  to 
the  plaintiff,  neither  of  them  knew  that  Dobson  &,  Sons  had  stopped  payment 
or  were  insolvent.  The  plaintiff  never  circulated  the  notes,  nor  did  he  ever 
present  them  to  Dobson  d^  Sons,  the  makers,  for  payment ;  but  on  Saturday, 
the  17th  of  the  same  month  of  December,  the  plaintiff  required  the  defendant 
to  receive  back  the  notes,  and  to  pay  him  the  amount  of  them,  which  the 
defendant  then  and  ever  since  has  refused  to  do. 

*3751  *J^dd^  for  the  plaintiff.  The  plaintiff  is  entitled  to  recover  the  pike 
-1  of  his  com,  unless  he  has  by  laches  made  the  notes  his  own.  It  will 
be  contended  that  he  has  done  so,  first,  by  not  having  presented  the  notes  for 
payment;  secondly,  by  not  having  offered  to  return  them  to  the  defendant 
earlier  than  he  did.  But  presentment  for  payment  was  not  necessary  in  this 
case,  becanse  the  defendant  was  not  a  party  to  tiie  notes,  and  cannot,  ondet 
the  cirenmstances,  be  damnified  by  the  n^lect  to  present  them.  This  case 
differs  from  the  several  eases  where  bankers'  notes  having  been  taken  before 
the  bankers  had  stopped,  presentment  has  been  held  to  be  necessary  within  a 
reasonable  time  afler  taking  them.  Here  the  notes  were  taken  ig^er  the 
banken  had  stopped,  and  tlMy  never  resumed  their  payments.    The  d^ndaat, 
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therefore,  cannot  have  been  prejudiced  by  reason  of  the  notes  not  having  been 
presented  for  payment.  .  If  an  action  upon  the  notes  had  been  brought  against 
the  bankers,  or  if  the  defendant  had  been  an  indorser,  in  either  case  it  would 
Jiave  been  necessary  to  aver  and  prove  presentment  for  payment  But  heie 
the  action  is  not  brought  upon  the  notes,  nor  is  the  defendant  a  party  to  then, 
and,  therefore,  he  cannot  insist  on  the  want  of  presentment  as  a  defence  to  this 
action.  The  distinction  seems  to  be  between  persons  merely  passing  bills  or 
notes  without  being  parties  to  them,  and  drawers  and  indorsers  who  are  parties 
to  them.  In  Warrington  v.  I^irbor^  8  East,  242,  the  vendee  of  goods  harnig 
accepted  a  bill  of  exchange  for  the  price,  and  becoming  bankrupt  before  the 
bill  was  due,  it  was  held  that  a  guarantee  of  the  acceptance  who  paid  r^..^ 
the  *vendor  the  amount  of  the  bill  after  the  bankruptcy  of  the  vendee,  ^ 
might  recover  the  money  from  the  latter  without  proving  that  any  presentment 
was  made  to  the  acceptor  before  such  payment  by  the  guarantee,  and  that  upon 
the  ground  that  the  liability  not  being  upon  the  bill  itself,  but  upon  the  guarantee, 
a  presentment  to  the  bankrupt  acceptor  was  unnecessary.  That  case  is  a& 
authority  to  show  that  a  person  who  is  not  a  party  to  a  bill  cannot  complain 
of  laches  or  want  of  notice,  unless  it  has  done  him  an  actual  prejudice;  and 
Swinyard  v.  Bowe$^  6  M.  A  S.  62,  also  shows  that  a  person  who  is  not  i 
party  to  a  bill  cannot  complain  of  laches  in  not  giving  him  notice  of  dishonor 
by  die  acceptor,  as  he  might  do  if  he  were  a  drawer  or  indoreer;  and  Murroji 
T.  £ir^g,  5  B.  dc  A.  165,  is  to  the  same  effect.  In  FhiUips  v.  JlMng,^  Taunt. 
206,  the  want  of  presentment  was  held  to  be  a  good  defence  to  an  action  brought 
fipon  a  guarantee  given  for  the  price  of  goods  to  be  paid  for  by  a  bill ;  but  this 
was  on  the  ground  that  the  acceptor  at  the  time  when  the  bill  became  due  was 
9Qlo€ni,  In  HMrow  v.  mikuu,  1  B.  &  C.  10,  the  plaintiff  sold  goods,  for  the 
price  of  which  the  vendees  accepted  a  bill,  and  the  defendant  guarantied  half 
the  amount;  but  before  the  bill  was  due  the  vendees  became  insolvent,  of 
which  the  defendant  was  then  informed,  and  also  that  the  plaintifls  looked  to 
him  for  the  sum  which  he-  had  guarantied.  The  bill  was  not  presented  for 
payment,  and  in  an  action  brought  against  the  defendant  as  guarantee,  it  wss 
field  that  the  want  of  presentment  was  no  defence  to  the  action.  That  is  an 
authority  to  show,  that  in  an  action  against  a  guarantee  not  party  to  a  bill  or 
ttole,  presentment  for  payment  is  unnecessary  when  the  'acceptor  or  r^^n 
maker  is  insolvent  at  the  time  the  biU  becomes  due.  These  several  ^ 
authorities  establish  that  the  want  of  presentment  is  no  defence  in  this  acdon, 
the  defendant  not  being  a  party  to  the  bill,  and  not  being  actually  damnified  by 
the  neglect  to  present.  The  defendant  here  merely  passed  the  notes  to  the 
plaintiff  in  payment  of  a  debt;  he  did  not  transfer  them  to  the  plaintiff  as 
indorsee :  he  may  be  considered,  therefore,  in  the  light  of  a  mere  guarantee  of 
the  debt.  As  indorser  he  would  have  been  liable  only  according  to  the  usage 
nnd  custom  of  merchants,  and  in  that  case  a  neglect  to  present  would  be  a 
breach  of  the  obligation  imposed  by  the  law  merchant  on  the  party  taking  the 
bill,  to  do  all  that  b  necessary  to  obtain  payment  from  the  acceptor,  and  to  give 
due  notice  to  the  drawer  and  indorsers.  The  statute  of  3  dz;  4  Ann.  c.  9,  a.  7, 
does  not  assist  the  defendant,  since  its  terms  do  not  apply  to  notes  payable  to 
bearer,  but  to  bills  of  exchange  only.  It  may  be  conceded  that  if  the  bankets 
had  not  stopped  before  the  time  when  the  notes  ought  in  due  course  to  have 
been  presented,  the  holders  would  have  been  guilty  of  laches  1^  not  havkif 
presented  them;  hot  here  the  bankers  had  stop]Md  even  at  the  very  tine  when 
the  notes  were  paid  to  the  plaintiff.  Such  notes  pass  from  hand  to  hand  like 
ca^t  and  it  would  be  highly  inconvenient  to  require  every  person  taking  them 
after  the  stoppage  of  a  bank  to  send  them  from  any  distance  for  presentmeotf 
when  eneh  presentment  has  become  by  the  stoppage  useless  and  nugaloiy* 
Then  as  to  the  second  point,  there  could  be  no  legal  obiigatien  on  the  plaintiif 
10  retara  the  notes  to  the  defendant  any  further  than  as  the  returning  of  them 
BUght  opeiate  as  noliee  to  the  defendant  that  the  imaken  had  refosed  payment. 
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m^f^-^  It  was  die  bounden  doty  of  the  'defendant  te  take  notice  that  the  bankera 
^  had  stopped  payment;  for  a  person  who  passes  bankers*  notes  to 
another  must  be  considered  impliedly  to  undertake  at  the  time  when  he  passes 
them,  that  the  makers  of  the  notes  are  then  solvent  and  in  condition  to  pay 
them;  and  if  they  are  not,  there  is  a  breach  of  this  implied  guarantee.  The 
fact  of  their  insolvency  must  be  taken  to  be  a  matter  rather  within  the  know* 
ledge  of  the  party  passing  the  notes  than  of  the  person  receiving  them.  Notice 
of  non-paymsnt  to  the  drawer  of  a  bill  is  required  on  the  presumption  that  he 
has  funds  ia  the  hands  of  the  acceptor;  and  notice  to  the  indorser  is  required 
in  order  to  enable  him  to  take  his  remedy  over  against  the  drawer;  but  here 
the  defendant  was  neither  drawer  nor  indorser  of  the  notes.  There  is  no  grouiid 
for  presuming,  that  a  mere  passer  of  bankers*  notes  has  any  funds  in  the  hands 
of  the  bankers;  nor  has  he,  like  the  indorser  of  a  bill  or  note,  any  remedy  over 
against  a  diird  party  on  the  instrument.  It  cannot  reasonably  be  presumed, 
therefore,  that  the  defendant  could  have  derived  benefit  from  having  earlier 
notice  of  the  dishonor  of  the  notes.  If  he  had  in  fad  sustained  any  damage 
by  reason  of  the  want  of  notice,  that  fact  should  have  been  proved,  as,  for 
instance,  if  he  had  paid  any  money  to  the  bankers  after  the  stoppage,  without 
setting  off  the  sum  due  on  the  notes,  and  to  that  extent  he  would  be  entitled  to 
be  indemnified ;  but  here  he  has  sustained  no  such  damage. 

Crt»9V>tUn  contra.  By  the  statute  3  &  4  Anne,  c.  9, s.  7,  it  is  enacted,  <* that 
if  any  person  doth  accept  any  bill  of  exchange,  for  and  in  satisfaction  of  any 
m^f^-^  former  debt,  the  same  shall  be  accounted  a  full  and  complete  'payment 
'*'  J  of  such  debt,  if  such  person  accepting  any  such  bill  for  his  debt  doth 
not  take  his  due  course  to  obtain  payment  thereof  by  endeavoring  lo  get  the 
same  accepted  and  paid.**  Here  there  was  a  former  debt,  the  notes  were  taken 
fox  that  debt,  and  the  plaintiff  did  not  take  his  due  course  to  obtain  payment 
thereof.  It  is  clear,  &erefore,  that  unless  bills  of  exchange  stand  upon  a  dif» 
ierent  looting  from  promissory  notes,  the  debt  for  which  the  notes  in  question 
ivere  given  has  been  satisfied.  But  since  the  stat.  8^4  Ann.  o.  9,  there  is  no 
distinction  in  this  respect  between  a  promissory  note  and  a  bill  of  exchangow 
In  Bayley  on  Bills,  p.  171,  it  is  laid  down,  that  the  receipt  of  a  bill  or  notd 
unplies  an  undertaking  from  the  receiver  to  every  party  to  the  bill  or  note,  who 
would  be  entitled  to  bring  an  action  on  paying  it,  to  present  in  proper  time  the 
one,  where  necessary,  for  acceptance,  and  each  for  payment;  to  allow  no  extra 
time  for  payment,  and  to  give  notice  without  delay  to  such  person  of  a  failure 
in  the  attempt  to  procure  a  proper  acceptance  or  payment.  This  is  the  general 
rule,  and  there  are  many  cases  where  it  has  been  held  that  the  insolvency  of 
the  drawer  and  acceptor  of  a  bill  of  exchange  does  not  dispense  with  the  neces- 
sity of  notice;  Ru9$dl  v,  LangBtaffe^  Doug.  514;  Howe  y.Baweg,  10  East, 
1 12,  5  Taunt.  30;  Rhode  v.  Proeiou  4  B.  &  C.  517.  In  Etdaile  v.  Sowerby^ 
II  East,  114,  the  insolvency  of  the  drawer  and  acceptor,  and  the  knowledge 
9f  that  insolvency  by  the  defendant,  was  held  not  to  dispense  with  the  necessity 
of  a  demand  of  payment,  and  notice  to  the  defendant  of  the  dishonor  of  the  bill; 
&od  it  was  there  said,  that  notice  means  something  more  than  knowledge^ 
•Sftlll  ^'®^^*''®  ^^  ^^'  competent  to  the  *holder  to  give  credit  to  the  maker. 
^  From  this  it  would  seem  that  the  holder  of  a  bill,  or  promissory  note, 
by  Delecting  to  present  them,  is  considered  as  giving  a  new  credit  to  the 
acceptor  or  maker;  and  this  view  of  the  subject  is  taken  by  Pratt,  C.  J.,  in 
the  case  oi  Moor  v.  Warren^  Str.  415*  There  the  defendant,  at  two  o'clock 
ia  the  afternoon,  gave  the  plaintiff  a  banker's  note,  and  he  tendered  it  in  pay* 
meat  the  next  morning  at  nine;  the  banker  stopped  a  quarter  of  an  hour  before. 
Jn  that  case  PnikTT,  G.  J.,  told  the  jury  that  the  loss  should  fail  on  the  defend- 
ant, there  being  no  laches  in  the  ]Aaintiff,  who  had  demanded  the  money  as 
soon  as  was  usual  in  the  course  of  dealing,  and  that  keeping  the  note  till  next 
morning  eoold  not  be  construed  asjnving  a  new  credit  to  the  banker;  and4he 
jmy  foottd  for  the  plaintiff;  and  in  Sobau  v.  Barry f  Str.  4159  the.cirsnnvtaneei 
VoL.Xin.— 23 
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were  the  same ;  and  Knvo;  C.  J.,  of  the  Common  Pleas,  gave  a  similar  done* 
lion,  and  the  jnry  found  accordingly.  But  it  follows  from  these  eases,  that  if  a 
new  credit  had  been  given,  the  loss  would  have  fallen  upon  the  holder  of  the 
inslrument.  In  Cory  v.  Scott^  3  B.  &  A.  619,  the  rule  is  well  laid  down,  tbt 
notice  of  dishonor  must  be  given  to  all  parties,  who,  upon  paying  the  bill 
or  note,  would  be  entitled  to  a  remedy  over  against  some  prior  party;  and 
in  DennU  v.  Morriee^  3  Esp.  168,  Lord  Kentoit  refused  to  receive  evidence 
that  no  actual  damage  had  been  sustained  from  the  neglect  to  give  notice. 
Here  the  defendant,  upon  taking  up  the  notes  in  question,  would  cfearly 
have  had  a  remedy  over  by  action  against  Dobson  dc  Co.  If,  then,  the  insol- 
vency of  the  maker  does  not  render  notice  of  the  dishonor  unnecessary,  and 
the  defendant,  according  to  the  general  *rule,  was  entided  to  notice,  the  ^.g^ 
only  remaining  question  is,  whether  it  makes  any  dijQTerence  that  die  ^ 
notes  were  paid  away  by  him,  after  Dobson  ii  Co.  had  stopped  payment 
There  is  no  case  precisely  in  point;  but  in  principle  there  is  no  difference 
between  this  case  and  Betthing  v.  ■■  ,  Holt,  N.  P.  C.  313,  where  it 

appeared  that  a  note  of  a  country  bank  was  given  in  payment  while  the  bank 
eontinued  open,  but  before  the  time  allowed  by  the  law  merchant  for  present- 
ment had  expired,  the  bank  failed ;  yet  it  was  held  that  the  holder  was  bound 
to  present  the  note  for  payment  in  due*  time,  and  by  neglecting  to  do  so,  made 
it  his  own.  The  cases  of  Warrington  v.  Furbor^  and  Swinyard  v.  Bd/vm^ 
are  wholly  inapplicable :  there  the  party,  relying  upon  the  want  of  notice,  was 
Unconnected  wiUi  the  instrument,  and  would  not,  by  paying  it,  have  acqoiied 
any  remedy  over  against  prior  parties. 

Batlkt,  J.  I  think  that  the  defendant  in  this  case  is  entitled  to  the  ]m^ 
ment  of  the  Court.  One  short  observation  disposes  of  Warrington  v.  Faihor^ 
and  Swinyard  v.  Bowe$t  the  authorities  cited  to  show  that  it  was  not  neces* 
^sary  in  this  case  to  prove  presentment  for  payment.  In  those  cases,  the  pe^ 
von  insisting  on  the  want  of  presentment  was  not  a  party  to  the  bill;  but  here 
the  defendant  was  a  party  to  the  notes,  for  they  were  payable  to  the  bearer  os 
demand,  and  he  was  the  holder  of  them,  and  when  such  notes  are  passed  fron 
liand  to  hand,  the  person  taking  them  must  trace  his  right  through  the  former 
liolder.  If  the  notes  had  been  given  to  the  plaintiff  at  the  time  when  the  con 
was  sold,  he  could  have  had  no  remedy  upon  them  against  *the  defend-  r^^gj 
mnt  The  plaintiff  might  have  insisted  upon  payment  in  money.  Bat  ^ 
if  he  consented  to  receive  the  notes  as  money,  tiiey  would  have  been  taken  bj 
film  at  his  peril.  If  indeed  he  could  show  fraud,  or  knowledge  of  the  maker*i 
insolvency  in  the  payer,  then  it  would  be  wholly  immaterial  whether  they  were 
taken  at  the  time  of  sale  or  afterwards.  Here  the  notes  were  given  to  him  in 
payment  subsequently,  and  the  question  is,  whether  they  operate  as  a  dischaife 
of  the  debt  due  to  the  plaintiff  in  respect  of  the  com.  The  rule  as  to  all  nego- 
tiable iiMtruments  is,  that  if  they  are  taken  in  payment  of  a  pre-existing  debt, 
they  operate  as  a  discharge  of  that  debt,  unless  the  party  who  holds  the  instro- 
Inent  does  all  that  the  law  requires  to  be  done,  in  order  to  obtain  payment  of 
diem.  Thea  the  question  is,  what  it  was  the  duty  of  the  plaintiff  to  do  in  order 
to  obtain  payment  of  these  notes.  They  were  intended  for  circulation.  Bat  I 
think  that  he  was  not  bound  immediately  to  circulate  them,  or  to  send  them 
into  the  bank  ibr  payment;  but  he  was  bound,  within  a  reasonable  time  after 
he  had  reeeived  diem,  either  to  circulate  them  or  to  present  them  for  payment 
Now  here  it  is  conceded,  that  if  there  had  not  been  any  insolvency  of  the 
hankers,  the  notes  ohould  have  been  circulated  or  presented  for  payment  on  the 
Monday^  ft  is  dear  that  the  plaintiff  on  that  day  might  have  had  knowledge 
that  the  haakera  had  stopped  payment,  and  having  that  knowledge,  if  pn^^^** 
tnent  was  vnneceesary^  he  had  dien  another  duty  to  perform.  In  conseqaenee 
df  the  negotiabis  nature  of  the  instruments,  it  became  his  duty  to  give  notiee  M 
<he  party  who  paid  him  the  notes,  that  the  bankers  had  become  insolvent,  sbo 
Hiftl  he  the  plaintiff  would  tesoft  to  the  defendant  for  payment  of  the  notes; 
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*388l  ^^  ^^  would  *then  have  been  for  the  defendant  to  consider  whether  he 
-'  could  transfer  the  loss  to  any  other  person',  for  unless  he  had  been  guilty 
of  ne^ence,  he  might  perhaps  have  resorted  to  the  person  who  paid  him  the 
notes.  That  party  would,  however,  be  discharged  if  he  received  no  notice  of 
non-payment  or  of  the  insolvency  of  the  bankers,  till  a  week  after  he  had  paid 
them  to  the  defendant.  The  neglect,  therefore,  on  the  part  of  the  plaintiff  to 
give  io  the  defendant  notice  of  the  insoh^ency  of  the  bankers,  may  have  been 
prejudicial  to  the  defendant.  The  law  requires  that  the  party  on  whom  the 
loss  is  (0  be  thrown,  should  have  notice  of  non-payment,  in  order  to  enable  him 
to  exercise  his  iudgment  whether  he  will  take  legal  measures  against  other 
parties  to  the  bill  or  note.  Now  here,  if  the  notes  had  been  returned  on  the 
Tuesday  to  the  defendant,  he  might  have  taken  steps  against  the  bankers,  and 
he  had  a  right  to  exercise  his  judgment  whether  he  would  do  so  or  not* 
although  the^  had  stopped ;  or  he  might  have  had  a  remedy  against  the  peison 
who  had  paid  him  the  notes.  It  may  be  hard  in  some  cases  that  the  entire 
loss  should  fall  upon  any  one  individual,  but  it  is  a  general  rule  applicable  to 
negotiable  mstruments,  and  not  to  be  relaxed  in  particular  instances,  that  the 
holder  of  Buch  an  instrument  is  to  present  promptly,  or  to  communicate  without 
deby  notice  of  non-payment,  or  of  the  insolvency  of  the  acceptor  of  a  bill  or 
the  maker  of  a  note ;  for  a  party  is  not  only  entided  to  knowledge  of  insol- 
vency, but  to  nodce  that  in  consequence  of  such  insolvency  he  wUl  be  called 
upon  to  pay  the  amount  of  the  bill  or  note.  The  case  of  Beeching  v.  ■  ",  is 
an  answer  to  the  whole  of  the  argument  for  the  plaintiff,  founded  upon  the  fact, 
that  the  notes  were  paid  away  t^er  the  bank  had  stoppetl.  For  these  reasons 
92M\  ^  ^^  ^^  opinion  that  the  plaintiff  is  *not  entitled  to  recover,  and  that 
J  a  judgment  of  nonsuit  ought  to  be  entered. 

HoLROTD,  J.  I  think  that,  under  the  circumstances  of  this  case,  the  plain- 
tiff is  not  entitled  to  recover.  The  notes  were  paid  by  the  defendant  and 
received  by  the  plaintiff  as  money,  and  having  been  paid  and  received  as 
money,  and  both  parties  being  innocent,  and  the  notes  being  what  they  imported 
to  be,  it  seems  to  me  that  they  must,  according  to  the  case  of  Miller  v.  BaeCt 
1  Burr.  452,  operate  as  payment.  But  without  deciding  that  the  plaindff  was 
debarred  in  the  first  instance  from  electing  to  consider  them  either  as  negotiable 
instruments,  or  as  money,  I  think  they  operated  as  payment,  and  that  the  plain- 
tiff, by  not  taking  due  steps  to  obtain  payment,  lost  his  right  to  return  them  to 
the  party  from  whom  he  received  them ;  for  although  bills  and  notes,  delivered 
as  satisfaction  of  a  debt,  do  not  in  general  operate  as  a  satisfaction,  unless  they 
tnro  out  to  be  valuable,  yet  the  case  is  otherwise  if  due  steps  are  not  taken  to 
obtain  payment  from  the  party  who  is  in-  the  first  instance  bound  to  pay  them. 
The  instruments  in  question  are,  in  point  of  law,  promissory  notes*  and  there- 
fore due  diligence  ought  to  have  been  used  to  obtain  payment,  and  if  payment 
had  been  refused,  notice  ought  to  have  been  given  of  that  refusal.  Now,  h6re 
the  notes  were  not  presented  for  payment.  It  is  true,  that  at  the  time  when 
the  plaintiff  ought  to  have  presented  them  for  payment,  the  bankers  had  becon^e 
insolvent;  but  that  being  so,  the  plaintiff  ought  then,  at  all  events,  to  have  given 
notice  to  the  defendant  that  the  bankers  had  become  insolvent;  and  that  he, 
*8851  ^®  ^plaintiff,  therefore  required  him,  the  defendant,  to  pay  them.  Not 
^  having  done  so,  I  think  the  plaintiff  is  not  entided  to  recover. 

Ltttledalb,  J.  1  think  the  plaintiff  is  not  entitled  to  recover.  If  the  not^ 
were  taken  as  negotiable  instruments,  then  they  were  taken  subject  to  a  condi* 
tion,  that  the  holder  would  do  all  that  was  required  to  obtain  payment  in  that 
case ;  and  they  ouffht  to  have  been  presented  for  payment  within  a  reasonable 
time,  or  at  least  notice  of  the  insolvency  of  the  bankers  ought  to  have  been  given 
to  the  defendant.  If  they  were  taken  as  money,  absolutely  and  without  ai^ 
conditiony.Aen  the  plaintiff  took  them  for  whatever  they  might  be  worth*  it 
would  be  otherwise  if  they  were  foigedf  for  then  they  would  not  be  what  thejy 
pnrported  to  be.    But  here,  they  were  what  they  purported  to  be.    I  thjnk.th^t 
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there  is  no  guarantee  implied  by  law  in  the  party  passing  a  note  payable  oi 
demand  to  bearer*  that  tiie  maker  of  the  note  is  solrent  at  the  time  when  ha 
so  passed. 

Judgment  of  nontiiit 


The  Earl  of  FALMOUTH  v.  PENROSE. 

^uMiUtu*  oBMumptii  will  lie  for  goods  and  chatttls. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  to  try  hn  rigfat  to 
have  the  second  best  fish  out  of  the  cargoes  of  all  fishing  boats  landing  ina 

'  certain  cove,  called  Senn  Cove,  in  the  county  of  Comw^,  in  respect  of  bit 
liability  to  keep  up  a  capstan  and  rope  there  for  the  purpose  of  hanling  (be 
boats  out  of  the  sea.  The  declaration  contained  sereral  special  ooanto, 
*in  which  it  was  alleged  that  the  plaintiff  was  entitled  to  the  second  b»t  ^^ 

\  fish  of  all  sorts  of  fish.    There  were  also  several  indebiiahn  coonta,  in  ^ 
which  it  was  stated,  that  the  defendants  were  indebted  to  the  plaintiff  in  divers, 
to  wit,  one  hundred  fish  of  the  value  of  10/.,  for  divers  tolls  or  does,  due  and 
of  right  payable  from  the  defendants  to  the  plaintiff,  on  and  in  respect  of  the 

'  defendants  having  before  then  used  and  enjoyed,  and  having  had  the  liberty  m 
privilege  of  using  and  enjoying  divers  eapslans,  machines,  windlasses,  and  lopa 
of  the  plaintiff,  to  haul  and  assist  in  the  hauling  of  divers  boats  of  the  defeod- 

.  ants,  and  of  divers  other  boats  which  the  defendants  had  used,  on  to  the  beadij 
to  wit,  at,  dec,  in  the  county  aforesaid  ;  and  being  so  indebted,  iic.  Plea,  genenl 
issue.  At  the  trial  before  Gasblxb,  J.,  at  the  Summer  Assises  for  the  eooatj 
of  Cornwall,  1826,  it  appeared  that  the  practice  had  been  for  the  owner  of  erery 

'fishing  boat  landing  its  cai^o  in  Senn  Cove,  to  select  a  fish  for  himself,  and  for 
the  plaintiff's  agent  then  to  select  another,  which  fish  so  selected  was  rendei^ 
to  the  plaintiff.  But  it  was  doubtful  on  the  evidence,  whether  the  practice  m 
been  to  render  the  second  best  fish  of  all  sorts  of  fish,  or  only  the  secooo 
best  fish  of  all  sorts,  pilchards  excepted;  and  that  question  was  finallT 
submitted  to  the  jury,  who  found  the  custom  to  have  been  to  render  the  second 
besh  fish  of  all  sorts  of  fish,  pilchards  excepted.     A  verdict  was  found  for  tbe 

'  plaintiff  on  the  xndehitatU9  counts,  but  leave  was  given  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  those  coants 

'  were  not  supported  by  the  evidence.  A  rule  nttt'  having  been  obtained  for  tbit 
purpose, 

*J?.  Bayletf  and  Carter  now  showed  cause.    Fitzherbert^s  Natura  rt^ 
Brevium,  119  H.,  is  an  authority  to  show  that  debt  will  lie  for  twenty  ^ 
quarters  of  wheat  or  for  a  horse,  and  the  form  of  the  writ  in  debt  for 

'  money  as  well  as  for  foods  and  chattels  is  there  given.  In  the  latter  case 
the  form  is  that  the  defendant  render  to  B.  a  certain  book,  or  a  cer^ 

'  cup,  or  a  certain  horse,  or  two  lambs  of  the  price  of,  dec.,  which  he  unjovtiy 
detains  from  him.    In  Comyn's  Digest,  tit.  bat,  (A  5),  it  b  laid  down  tbat 

'  debt  lies  though  the  lease  be  rendering  com  or  other  collateral  thing.    Now  tf 

'  is  a  general  rule  that  inddntatut  atnanpait  wiU  lie  in  respect  of  eveiy  ^ 
contract  for  which  debt  lies ;  and  in  The  Mayor  (^Beading  v.  Clarkt  4  B.  • 
A.  268,  the  plaintiff  declared  in  inddntatue  atmmpni  for  five  hundred  quarter* 

'  of  wheat  for  toll,  and  although  the  declaration  was  field  bad  upon  special  demo^ 

}rer,  for  not  stating  the  value  of  the  com,  yet  it  seemed  to  be  admitted  tbatm 

'  oth^r  respects  the  declaration  was  properly  framed  in  assumpsit.  In  thif  ^ 
'if  the  yaloe  had  been  omitted  the  dedaration  would  have  fa«en  sufficient  utet 
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^  C.  F.  WiUuaut  and  Halcomb,  contra.  Assuming  that  indMiaius  aaump' 
nt  is  maintainable  for  fish,  there  was  no  evidence  of  a  promise  to  pay  fish 
generally,  but  merely  to  pay  such  fish  as  the  plaintiff  or  his  agent  should  select; 
the  count  is  therefore  not  proved. 

Cur.  adv.  vuti. 

Batlit,  J.    The  only  question  is,  whether  the  plaintiff  can  in  this  case 
reooyer  upon  a  general  indMiaius  count.     There  are  authorities  to  show  that 

*3881  ^^^'  ^^  ^'^  ^^^  *^  chattel.  If  so,  we  see  no  reason  why  assumpsit 
-*  win  not  also  lie,  but  then  die  promise  as  well  as  the  consideration  must 
be  proved.  Upon  the  evidence,  it  appears  that  it  was  the  custom  for  the  plain* 
tiff  or  his  agent  to  select  his  fish,  and  that  that  selection  being  made,  die  same 
was  rendered  to  him.  If,  therefore,  the  defendant  had  refused  to  render  the 
fish  so  selected,  or  had  refused  to  let  the  plaintiff  select  one,  he  might  have 
maintained  a  special  action  on  the  case  for  damages ;  but  there  was  no  legal 
liability  on  die  part  of  the  defendant  to  pay  any  given  fish  to  the  plaintiff  before 
selection,  and,  conseqoendy,  no  promise  is  implied  by  law  on  his  part  to  do  so. 
The  plaintiff,  therefore,  has  failed  to  prove  any  assumpsit  or  promise  on  the 
part  of  the  defendant  to  render  fish.  The  rule  for  a  nonsuit  must  therefore  be 
made  abtolate. 
HoLBOYD,  and  Ltitlxdalb,  Js.,  eoncurred. 

Rule  absolute. 


ROHDE  et  al.  v.  THWAITE8. 

A.  ha^ng  in  his  warehonte  ■  qnsntity  of  ragsr,  in  bulk,  mora  thsn  safficiant  to  fill  twent^r 
Jioe^besds,  agreed  to  sail  twenty  hogtheada  to  B.,  but  there  waa  no  note  i»  writing  ot 
the  cootract  aufficient  to  aatiafjr  the  atatate  of  frauda.  Poor  hogabeada  were  delivered 
to  and  accepted  by  B.  A.  filled  up  and  appropriated  to  B,  aiiteen  other  hogabeada,  and 
infonned  hiin  that  they  were  ready,  and  deaired  him  to  take  them  away.  B.  aaid  he 
would  lake  them  aa  aoon  aa  he  could :  Held,  that  the  appropriation  bavins  been  made 
by  A.,  and  aaaentad  to  by  fi.,  the  property  in  the  aizteen  hogabeada  thereby  paaaed  to 
the  latter,  and  that  their  value  might  be  reooverad  by  A.  under  a  count  for  gooda  bar- 
gaioed  and  aold. 

Dbclaration  stated,  that  on  the  8d  of  December,  1826,  the  defendant  bar* 
gained  for,  and  bought  of  the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the 
defendant,  sold  to  him  certain  goods,  to  wit,  twenty  hogsheads  of  sugar,  at 
MAAn  Ms.  M.  per  cwt,  to  be  delivered  *by  the  plaintiffs  to  the  defendant 
-I  upon  request,  and  to  be  paid  for  at  the  expiration  of  two  months  then 
foOowing;  and  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  like 
request  of  the  defendant,  had  undertaken  and  faithfully  promised  Uie  defendant 
to  deliver  the  goods  to  him,  he,  the  defendant,  undertook  and  faithfully  pro- 
mised the  plaintiffs  to  accept  the  goods  when  he  should  be  requested,  and  to 
pay  them,  the  plaintiffs,  for  the  same,^  at  the  expiration  of  the  said  credit 
Avennent,  that  the  price  of  the  goods  amounted  to  a  certain  sum,  to  wit,  d^c, 
and  that  although  the  plaintiffs  had  always  been  ready  and  willing  to  deliver 
the  goods  to  the  defendant,  and  requested  him  to  accept  the  same,  and  although 
the  credit  had  expired,  yet  the  defendant  did  not  nor  would,  at  die  time  when 
he  was  so  requested,  or  any  time  before  or  aflerwards,  accept  the  goods  or  pay 
the  plaindffs,  or  either  of  them,  for  the  same,  but  refused  so  to  do.  There  was 
then  an  indebitatus  count  for  goods  baigained  and  sold.  The  defendant  suffered 
judgment  to  go  by  default.  Upon  the  execution  of  the  writ  of  inquiry  the 
plaintiffs  proved  that  a  contract  for  the  sale  of  twenty  hogsheads  of  sugar  was 
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made  on  the  3(1  of  December,  1825,  at  569.  6(f.  per  cwt.,  but  there  was  no 
sufficient  note  in  writing  to  satisfy  the  statute  of  frauds.  On  that  day  the  plaia- 
tiffs  had  in  their  warehouse  on  the  floor,  in  bulk,  a  much  lai^er  quantity  of  sugar 
than  would  be  required  to  fill  up  twenty  hogsheads,  but  no  part  of  it  was  in 
hogsheads.  The  defendant  saw  the  sugar  in  this  state  in  the  plaintiffs*  ware- 
house, and  then  made  the  contract  in  question.  Four  hogsheads  were  filled 
up  and  delivered  to  the  defendant  on  the  10th  of  December,  and  a  few  days 
afterwards  the  plaintiffs  filled  up  the  remaining  sixteen  *hog8head8,  aod  r-»^ 
gare  notice  to  the  defendant  that  they  were  ready,  and  required  him  to  ^ 
take  them  away ;  he  said  he  would  take  them  as  soon  as  he  could.  They 
were  not  weighed  till  February,  1826,  when  the  plaintiffs  delivered  a  bin  of 
parcels  to  the  defendant.  The  plaintiffs  added  to  the  bulk,  from  time  to  timet 
as  sales  were  made,  and  it  did  not  very  distinctly  appear  whether  the  sixteen 
hogsheads  were  filled  wholly  with  the  same  sugar  which  was  in  the  warehoose 
on  the  3d  of  December,  when  the  contract  was  made.  The  four  hogsheads 
which  were  first  delivered  were  filled  with  that  sugar.  It  was  admitted  that 
there  was  suflScient  evidence  of  a  sale  of  the  four  hogsheads,  inasmuch  as  there 
was  an  acceptance  of  them  by  the  defendant.  No  contract  in  writing  sufficient 
to  satisfy  the  statute  of  frauds  having  been  proved,  it  was  insisted  that  Aere 
was  no  evidence  of  any  contract  of  sale  of  the  sixteen  hogsheads  of  sugar,  asd 
that  the  plaintiff  could  only  recover  for  the  four  hogsheads  which  had  bees 
actually  delivered;  but  the  jury,  under  the  direction  of  the  under  sheriff,  found 
a  verdict  for  the  value  of  the  twenty  hogsheads.  A  rule  nisi  for  setting  aside 
the  writ  of  inquiry  having  been  obtained  by  Hutchinton  in  Trinity  term, 

/I  Pollock  now  showed  cause.  The  defendant,  by  suffering  judgment  to 
go  by  default,  has  admitted  the  contract  stated  in  the  declaration,  and  the  plain- 
tiffs, therefore,  are  entitled  to  recover  any  damages  sustained  by  breach  of  that 
contract.  Secondly,  the  defendant  accepted  four  hogsheads  of  the  sugar.  This 
is  a  case,  therefore,  within  the  exception  of  the  seventeenth  section  of  the 
statute  of  frauds,  for  the  buyer  has  accepted  part  of  the  goods  sold,  and  actually 
received  the  same.  'Thirdly,  there  has  been  an  acceptance  of  the  r^j 
whole :  for  ailer  the  sixteen  hogsheads  were  separated  from  the  bulk,  *- 
the  defendant  being  required  to  take  them  away,  said  he  would  as  soon  as  be 
could.    This  is  equivalent  to  an  acceptance  of  the  sixteen  hogsheads. 

Huichifuon^  contra.  By  suffering  judgment  by  default^  the  defendint 
admits  generally  the  plaintiffs*  right  to  recover  on  the  contract  stated  in  ^ 
declaration  to  a  certain  extent,  and  in  this  case  he  admits  the  right  of  the  pIuB- 
tiffs  to  recover  the  Talue  of  the  four  hogsheads  which  were  actually  delivered. 
Secondly,  the  seventeenth  section  of  the  29  Car.  2,  c.  8,  enacts,  «*  that  no  cof^ 
tract  for  the  sale  of  any  goods  for  the  price  of  10/.  or  upwards  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  ioUtf^nd  actually 
receive  the  same.*'  Now,  in  this  case,  no  specific  twenty  hogsheads  of  to^ 
were  agreed  to  be  sold,  but  the  plaintiffs  were  to  select  from  a  large  bull  u> 
their  warehouse,  a  sufiicient  quantity  of  sugar  to  fill  twenty  hogsheads.  At 
the  time  when  the  four  hogsheads  were  delivered  to  and  accepted  by  the 
defendant,  the  quantity  required  to  fill  the  other  sixteen  hogsheads  had  not  been 
separated  from  the  bulk.  The  four,  therefore,  did  not  constitute  any  pa^  ^' 
the  twenty,  and  consequently  the  acceptance  of  the  four  was  not  an  acceptance 
of  part  of  the  goods  sold ;  and  if  that  be  so,  as  there  was  no  sufficient  note  in 
writing  of  a  contract  of  sale,  the  property  in  the  sixteen  hogsheads  did  notpa^ 
to  the  defendant,  and  as  the  plaintiffs*  claim  is  founded  on  a  bargain  and  Bolt^ 
they  cannot  upon  this  declaration  recover  more  than  the  value  of  the  foar  hogs- 
heads  which  were  sold  to  and  accepted  by  the  defendant. 

*Baylet,  J.    Where  a  man  sells  part  of  a  large  parcel  of  goods,  and  rt^ 
It  is  at  his  option  to  select  part  for  the  yendee,  he  cannot  maintain  any  ^ 
action  for  goods  bargained  and  sold,  until  he  has  made  that  selection;  hot  tf 
SoOn  as  he  appropriated  part  for  the  benefit  of  the  vendee,  the  property  in  tbi 
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sold  puses  to  the  vendee,  although  the  rendor  is  not  bound  to  part  with 
the  possession  until  he  is  paid  the  price.     Here  there  was  a  bargain,  by  which 
the  defendant  undertook  to  take  twenty  hogsheads  of  sugar,  to  be  prepared  or 
filled  up  by  the  plainiiffs.    Four  were  delivered ;  as  to  them  there  is  no  ques- 
tion; but  as  to  the  sixteen  it  is  said,  that  as  there  was  no  note  or  memorandum 
of  a  contract  in  writing  sufficient  to  satisfy  the  statute  of  frauds,  there  was  no. 
valid  sale  of  them ;  and  that  the  plaintiiis  in  their  declaration  having  stated 
their  claim  to  arise  by  virtue  of  a  bargain  and  safe,  cannot  recover  for  mors 
than  the  Ibor  hogsheads  which  were  actually  delivered  to  and  accepted  by  the 
defendant;  that  in  order  to  recover  for  the  others  they  ought  to  have  declared 
specially,  that,  in  consideration  that  the  plaintiffs  would  sell,  the  defendant  pro- 
mised to  accept  them.     In  answer  to  this,  it  is  said,  that  there  was  an  entire 
contract  for  twenty  hogsheads,  and  that  the  defendant,  by  receiving  four,  had 
accepted  part  of  the  goods  sold  within  the  meaning  of  the  seventeenth  section 
of  the  statute  of  frauds*   In  fact,  the  plaintiffs  did  appropriate,  for  the  bei^efit  of 
the  defendant,  sixteen  hogsheads  of  sugar,  and  they  communicated  to  the 
defendant  that  they  had  so  appropriated  them,  and  desired  him  to  take  them 
away ;  and  the  latter  adopted  that  act  of  the  plaintiffs,  and  said  he  would  send 
for  them  as  soon  as  he  could.     I  am  of  opinion,  that  by  reason  of  that  appro- 
*^3l  P>^^*^^^  made  by  *the  plaintiffs,  and  assented  to  by  the  defendant,  the 
-^  property  in  the  sixteen  hogsheads  of  sugar  passed  to  the  vendee.    That 
being  so,  tlie  plainti^  are  entitled  to  recover  the  full  value  of  tha  twenty  hogs- 
head of  sngar,  under  the  count  for  goods  baigained  and  sold     The  rule  for 
setting  aside  this  writ  of  inquiry  must  therefore  be  discharged. 

HoLKOTD,  J.  The  sugars  agreed  to  be  sold  being  part  of  a  biger  parcel,  the 
vendors  were  to  select  twenty  hogsheads  for  the  vendee.  That  selection  was 
Bsade  by  the  plaintiffs,  and  they  notified  it  to  the  defendant,  and  the  latter  then 
promised  to  take  them  away.  That  is  equivalent  to  an  actual  acceptance  of 
Ihe  sixteen  hogsheads  bv  the  defendant.  That  acceptance  made  the  goods  his 
own,  subject  to  the  vendor's  lien  as  to  the  price.  If  the  sugars  had  aAerwards 
been  destroyed  by  fire,  the  loss  must  have  fallen  on  the  defendant.  I  am  of 
opinion  that  the  selection  of  the  sixteen  hogsheads  by  the  plaintiffs,  and  the 
adoption  of  that  act  by  the  defendant,  converted  that  which  before  was  a  mere 
agreement  to  sell  into  an  actual  sale,  and  that  the  property  in  the  sugam 
thereby  passed  to  the  defendant;  and,  consequendy,  that  he  was  entitled  to 
recover  to  the  value  of  the  whole  under  the  count  for  goods  bargained  and  sold* 
hnTLKUAiMf  J.t  concurred* 

Rule  discharged 


•a04]  *COLLING,  Gent,  One,  &c.,  v.  TREWICK.    . 

A  eo|>v  of  an  attorney's  bill,  not  signed  by  the  attorney,  the  original  of  whichi  duly  signed, 
has  been  delivered  to  the  defendant,  is  admissible  in  evidence,  without  proof  of  notice 
to  prodaco  the  original. 

This  was  an  action  of  assumpsit  brought  to  recover  the  amount  of  an  attor- 
ney*s  bill.  The  cause  was  undefended ;  and  at  the  trial  before  LrrrLEDALS,  J., 
at  the  Summer  Assizes  for  the  county  of  Devon,  1826,  it  appeared  that  the 
plunUff  had  not  given  the  defendant  notice  to  produce  the  bill  delivered  to  him, 
but  a  witness  proved  that  the  bill  so  delivered  was  signed  by  the  plaintiff;  and 
then  produced  a  paper,  which  he  swore  to  be  a  copy  of  the  bill  delivered ;  and 
the  pluBtifr  himself  offered,  at  the  trial,  to  sign  the  copy  then  produced.    Tho 
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paper*  however,  was  not  signed  by  the  plaintiff  himself,  bat  there  was  a  copy 
of  the  plaintiff's  signature  made  by  the  witness.     The  evidence  was  rejected, 
on  the  ground  that  the  copy  was  not  admissible  in  evidence,  notice  not  having 
been  given  to  the  defendant  to  produce  the  original ;  and  that,  at  aU  events,  it 
was  no  evidence  of  a  bill  signed  by  the  plaintiff  having  been  delivered.     The 
plaintiff  gave  evidence,  that  the  charges  were  reasonable,  and  that  the  business 
charged  for  had  been  done  at  the  request  and  on  account  of  the  defendant 
The  learned  judge  nonsuited  the  plaintiff,  but  reserved  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  amount  proved.    A  rule  nUi  haviuig  been 
fkbtained  for  that  purpose  on  two  grounds ;  first,  that  the  bill  delivered  to  the 
defendant  was  a  notice  to  him  of  the  amount  of  the  plaintiff's  demand,  and  of 
his  intention  to  enforce  payment  by  action,  unless  the  defendant  *had  r««g5 
the  bill  taxed ;  and,  secondly,  assuming  it  not  to  be  a  notice,  it  was  ^ 
competent  to  the  plaintiff  at  the  trial  to  sign  the  copy  produced  in  evidence, 
and  thereby  to  make  it  a  duplicate  original. 

Carter  and  7\ieker  now  showed  cause.  The  cases  establish  that  a  dupli- 
cate original  may  be  given  in  evidence  without  any  notice  to  produce  the  conn* 
terpart.  But  the  words  dvplicaie  original  imply  a  contemporary  writing.  In 
PhiUpMon  V.  Chaeit  2  Campb.  11 0,  Lord  Ellbnborouoh  says,  *«If  there  be  two 
contemporary  writings,  the  counterparts  of  each  other,  one  of  which  is  delivered 
to  the  opposite  party,  and  the  other  preserved,  as  they  may  both  be  considered 
as  originals,  and  they  have  equal  claims  to  authenticity,  the  one  which  is  pre* 
served  may  be  received  in  evidence  without  notice  to  produce  the  one  which 
was  delivered;"  and  he  intimated  that  that  must  have  been  the  ground  on 
which  JStnderson  v.  May^  2  Bos.  &  Pul.  287,  was  decided.  In  this  case  the 
paper  produced  was  a  copy  made  from  the  bill  delivered  to  the  defendant;  it 
was  not,  therefore,  a  duplicate  original.  The  term  original  imports  an  instni- 
ment  of  the  same  character.  If  both  instruments  were  original,  the  delivery  of 
either  of  them  to  the  defendant  would  have  been  sufficient  to  entitle  the  plaiftv 
tiff  to  maintain  this  action  at  the  expiration  of  a  month ;  but  that  which  was 
not  sigped  clearly  would  not  have  entided  the  plaintiff  to  maintain  the  action, 
and,  consequently,  it  cannot  have  been  an  original.  The  plaintiff  could  not  at 
the  trial,  by  signing  the  copy,  make  it  evidence.  He  was  bound  to  prove,  by 
legal  evidence,  tlie  delivery  of  a  bill,  signed  by  him,  to  the  defendant,  rMQ« 
fone  month  before  action  brought.  That  could  only  be  done  by  the  ^ 
production  of  the  bill  so  signedi  or  of  a  duplicate  original  signed  one  month 
before  action  brought,  or  by  giving  the  defendant  nodce  to  produce  the  original, 
and  on  his  failure  so  to  do,  by  producing  a  copy. 

Wright^  contra.  Philipsan  v.  CAoce,  1  Camp.  110,  is  not  in  point,  for 
there  no  copy  of  the  bill  was  either  proved  to  have  been  made  or  produced  in 
evidence,  but  the  proof  attempted  to  be  given  of  the  delivery  of  the  bill  was  by 
reading  the  items  of  charge  from  the  plaintiff's  books,  from  which  the  bill  was 
stated  to  have  been  copied ;  but  here  a  bill  was  madfp  out  and  proved  at  the 
trial  to  have  been  signed  by  the  plaintiff  and  delivered  to  the  defendant,  and  a 
copy  of  that  bill  and  of  the  plaintiff's  signature  to  it,  was  produced  in  evidence. 
This  bill,  delivered  under  the  23d  secdon  of  the  act  2  G.  2,  c.  23,  may  be 
considered  a  notice  to  the  defendant  of  the  amount  of  the  plaintiff's  demand; 
and  then  the  copy  produced  was  evidence,  according  to  the  doctrine  laid  down 
in  the  cases  cited,  and  particularly  in  the  case  of  Aine  v.  Beaumont^  3  B.  & 
B.  288.  There  two  of  the  learned  Judges  are  stated  to  have  said  that  there 
was  not  any  difference  between  a  duplicate  original,  and  a  copy  made  at  die 
time  and  authenticated  on  oath.  Andtrson  v.  May^  2  Bos.  &  Pul.  237,  is  an 
authority  expressly  in  point,  that  this  evidence  was  sufficient  without  giving, 
the  defendant  notice  to  produce  the  bill  delivered  to  him;  and  it  does  not 
appear  in  that  case,  that  the  copy  produced  in  evidence  had  the  signature  of 
the  plaintiff;  but  assuming  it  to  be  nececessary  *that  the  bill  produced  r««g« 
in  evidence,  as  well  as  that  delivered  to  the  defendant,  should  be  signed  '- 
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by  the  i^intifr,  in  a  ease  where  notice  has  not  been  giren  to  prodnee  thtf 
origintlt  the  plalnliflr  is  entitled  to  have  this  nonsuit  set  aside,  and  a  verdict  for 
the  foil  amonnt  of  his  bill  entered  against  the  defendant,  because  he  offered 
at  the  trial  to  sirn  it,  and  to  make  it  a  duplicate  of  the  bill  delivered ;  and  the 
witness,  on  mat  signature  being  added,  would  have  proved  it  to  be  a  dupU*. 
<iate.  By  a  general  order  of  the  Court  of  Chancery  of  the  12th  of  Augusts* 
1809,  lelatii^  to  bankrupt  petitions,  it  is  required  that  the  signature  of  each' 
person  signing  as  a  petitioner,  shall  be  attested  by  the  petitioner's  actually  pre*- 
nenung  the  petition;  and  in  Ex  parte  Weston^  1  Mad.  76,  it  was  held  that  a 
bankrupt  petition  signed  by  the  agent  of  the  attorney  who  presented  the  petition,: 
was  not  a  sufficient  comphance  with  the  order;  but  the  attorney  and  petitioner 
being  in  Court  when  the  objection  was  made,  they  were  permitted  to  sign  ther 
petition,  and  the  objection  was  then  obviated.^  And  this  is  not  doing  more  in* 
principle  than  is  done  by  allowing  instruments  to  be  stamped  after  Siey  have^ 
been  executed  by  the  parties,  and  when  the  proper  stamps  cannot  be  impressed: 
upon  them  without  payment  of  a  penalty,  or  by  allowing  releases  at  trials  at. 
Nisi  Prius,  aAer  a  wimess  has  been  cidled  and  rejected  on  the  ground  of  ■ 
ifilerest. 

Cur.  adv.  vuU. 

Batlbt,  J.  This  was  an  action  brought  to  recover  the  amount  of  an  attor-/ 
ney's  bill.  There  was  a  nonsuit  on  the  ground  that  a  copy  of  the  bill  could: 
*308l  °^^  ^  received  in  evidence,  because  the  plaintiff  had  not  given  *the; 

^  defendant  notice  to  produce  the  original  bill  delivered  to  him.    A  rule- 
was  obtained  for  entering  a  verdict  for  the  plaintiff  on  two  grounds:  first,  that* 
it  was  not  necessary  to  give  any  notice  to  produce  the  bill  delivered  to  thet 
plaintiff,  because  that  bill  itself  was  a  notice,  and  that  it  was  not  necessary  in- 
any  case  to  give  notice  to  produce  a  notice.     Secondly,  that  the  witness  who* 
proved  the  delivery  of  the  bill  to  the  defendant,  having  proved  also  that  he: 
made  this  copy  of  the  bill  and  of  the  plaintiff's  signature  to  it,  which  copy,  if  if 
had  been  signed  by  the  plaintiff,  would  have  been  a  duplicate  original,  and  the< 
pbuntiff  at  the  trial  having  offered  to  sign  the  copy,  it  was  insisted  that  he  ought: 
to  have  been  permitted  to  do  so,  and  Siat  if  he  had  it  would  then  have  been* 
admissible  evidence.     Our  opinion  is  not  founded  upon  the  latter  ground,  but; 
we  think  that  notice  to  produce  the  bill  delivered  to  the  defendant  was  not 
necessary  in  this  case,  because  the  bill  delivered  to  him  was  in  the  nature  of  a 
notice.  There  are  three  descriptions  of  cases  where  notice  to  produce  an  instru- 
ment is  unnecessary;  first,  where  the  instrument  produced  and  that  to  be 
proved  are  duplicate  originals ;  secondly,  where  the  instrument  to  be  proved  is 
a  notice ;  as  a  notice  to  quit,  or  a  notice  of  the  dishonor  of  a  bill  of  exchange. 
In  Exnt  V.  Beaumont^  3  B.  <b  B.  288,  the  Court  of  Common  Pleas,  aAer  con- 
sulting the  Judges  of  the  other  courts,  held  that  the  copy  of  an  original  letter 
giving  notice  of  the  dishonor  of  a  bill  was  admissible  without  notice  to  produce 
the  original  letter,  and  Dallas,  C.  J.,  there  said,  that  he  could  not  see  any  great 
difference  between  a  duplicate  original  and  a  copy  made  at  the  time.     The 
third  case  is  where,  from  the  nature  of  the  suit,  the  opposite  party  must 
*3991  '^''^^  ^^^^  ^^  '"  charged  with  possession  of  the  instrument.     Thus,  in 

^  an  action  of  trover  for  a  bond  or  note,  parol  evidence  of  the  instrument 
may  be  given,  although  no  previous  notice  be  proved.  Our  opinion  in  this 
case  is  founded  upon  this,  that  the  bill  delivered  one  month  before  action 
brought  is  substantially  in  the  nature  of  a  notice  to  the  defendant  of  the  amount 
of  the  plaintiff's  demand,  and  that  he  will  enforce  that  demand  by  action  unless 
the  defendant  ptoceeds  to  tax  his  bill  under  the  statute.  The  statute  2  G.  2, 
c.  23,  says,  that  no  attorney  shall  commence  any  action  for  the  recovery  of 
fees,  &c,  until  the  expiration  of  one  month  or  more  afler  such  attorney  shall 
have  delivered  to  the  parties,  to  be  charged  therewith,  a  bill  of  such  fees,  ^c* 
which  bill  shall  be  subscribed  with  the  proper  hand  of  such  attorney ;  and  il 
Vol.  Xni.— 24  q  2 
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Ihen  enacts,  '*  that  the  bill  may  be  taxed  upon  application  of  the  party  chaige- 
able  by  such  bill,  and  upon  hie  aubmiasion  to  pay  the  whole  sum  that  upon 
taxation  shall  appear  to  be  due.'*     As  no  action,  therefore,  can  be  brought  by 
an  attorney  to  recover  the  amount  of  his  bill  until  the  expiration  of  one  month 
after  he  shall  have  delivered  to  the  party  to  be  ehaiged,  a  bill  of  his  fees,  4c. ; 
the  delivery  of  such  a  bill  must,  in  effect,  be  a  notice  to  the  party  sought  to  be 
diAiged,  that  unless  he  pays  the  amount  or  proceeds  to  tax  the  bill  puianant  to 
the  provisions  of  the  statute,  the  attorney  will  bring  an  action  to  recover  the 
amoont,  and  when  such  a  bill  has  been  ddivered  and  an  action  is  aAerwarda 
brought  by  the  attorney,  it  is  brought  in  pursuance  of  the  notice.     Bendes,  this 
case  may,  perhaps,  fairly  be  considered  as  falling  within  that  dass  of  cases 
where  notice  to  produce  has  been  held  to  be  unnecessary,  viz.  on  the  gcouid, 
that  from  the  nature  of  the  suit  the  opposite  party  must  know  that  he  is 
charged  *with  possession  of  the*  instrument.    For  here,  from  the  very  r»^00 
nature  of  die  suit,  the  defendant  must  have  known  that  the  plaintiff  ■- 
•ought  to  recover  Uie  amount  of  that  bill  which  had  been  delivered  to  him,  and 
which,  in  the  ordinary  course  of  ^inga,  must  be  in  his  possession.     We  do 
not  proceed  altogether  without  authority  on  this  point.     In  Anderson  v*  Afey, 
2  Bos.  &  Pul.  S^,  a  copy  of  an  attorney's  bill,  the  original  of  which  had  been 
delivered  to  the  defendant,  was  held  to  be  admissible  in  evidence  without  proof 
of  notice  to  produce  the  original.     From  the  report  of  that  case  in  3  Esp.,  it 
may  be  collected  that  the  bill  delivered  was  not  made  at  the  same  time  with 
the  copy,  for  Shepherd^  Serjt.,  states  that  the  one  produced  was  not  a  copy  of 
the  other,  but  a  duplicato  original,  the  two  having  been  copied  from  the  boob 
of  the  plaintiff.    In  PkUipwn  v.  Chact^  2  Campb.  110,  Lord  Eixsnbobouoh 
seems  to  have  thought  that  the  decision  in  ^ndenon  v.  ift/ay  proceeded  on  the 
ground  diat  they  were  contemporary  writings.     But  having  ascertained,  as  we 
mink,  satisfactorily,  that  the  instrument  given  in  evidence  in  that  case  was  not 
made  contemporaneously  with  that  which  was  delivered  to  the  defendant,  we 
think  the  decision  in  that  case  in  point»  and  sustainable  on  the  ground  that  the 
bill  delivered  was  a  notice.    That  beinff  so,  we  are  of  opinion  that  the  copy  of 
the  bill  delivered  was  admissible  in  evidence,  without  giving  any  notice  to  pn>> 
duce  the  bill  deUvered,  and  consequently  the  rule  for  entering  a  verdict  for  the 
plaintiff  must  be  made  absolute* 

Rule  alMM^ute. 
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EIGHTH  TEAR  of  the  REIGN  of  GEORGE  IV.,  1827. 


MEMORANDA. 

Im  the  coone  of  this  yacation,  the  Earl  of  EMon  leeigned  the  Great  Seal« 
and  was  aucceeded  in  the  office  of  l^ord  High  Cbanoellor  by  Sir  John  Singteton 
Copley*  knight.  Master  of  the  Rolls,  who  was  created  a  peer  of  the  United 
King&m  of  Great  Britain  and  IreUnd,  by  the  name,  style,  and  title  of  Baron 
Lyndhursft  of  Lyndhurst,  in  the  county  of  Southanipton.  His  Lordship  took 
his  seat  on  the  bench  of  the  Court  of  Chanoerjr  on  the  first  day  of  this  term. 

Sir  Charles  Abbott,  knight,  Lord  Chief  Justice  of  this  Court,  was  created  a 
*4021  peer  of  the  United  Kingdom  of  *Great  Britain  and  Ireland*  by  the  title 
•^  of  Baron  Tenterden  of  Hendon,  in  the  county  of  Middlesex. 

Sir  Robert  Graham*  knight,  one  of  the  Barons  of  his  Majesty's  Court  of 
Exchequer,  resigned  his  office,  and  was  succeeded  by  John  Vaughan,  esquire, 
one  of  his  Majesty's  Serjeants,  who  was  knighted. 

Sir  C.  Wetherell,  his  Majesty's  Attorney  General,  resigned  his  office,  and 
was  succeeded  by  James  Scarlett,  esquire*  one  of  his  Majesty's  Counsel*  who 
was  knighted. 
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•ELIZABETH  HOUSTON  and  CHARLOTTE  GRIFFITH  v.  HENRT 
ALRIGHT  HUGHES,  C.  DOWDING,  ELIZABETH  CHARLOTTE 
STRONG,  ELINOR  BERESFORD  STRONG,  ANN  STRONG,  SU- 
SANNAH  STRONG,  CHARLOTFE  SARAH  STRONG,  NICHOLSON 
PEYTON,  ELIZA  PEYTON,  CHARLOTTE  LEA  PEYTON,  REY- 
NOLDS  PEYTON,  THOMAS  GRIFFITH  PEYTON,  HENRY 
PEYTON,  and  FRANCIS  PEYTON, 

Same  Plaintifili  v.  THOMAS  LESINGHAM. 

Same  PlaintifTs  v.  WILLIAM  PEYTON  and  ELIZABETH  PEYTON. 

Same  Plaintiffs  t;  ANNA  MARIA  SMITH. 

Under  a  deviM  of  freehold  lands  to  imstees  and  their  hein,  in  tmst  for  certain  teaintifor 
life,  and  after  their  decease  for  other  persons  in  remainder,  the  tmstees  take  an  eitata 
in  fee,  unless  a  contrary  intent  is  clearly  manifested  on  the  face  of  the  will ;  and,  tbsre- 
ibre,  where  A.,  being  seised  in  fee  of  freehold  and  copyhold  lands,  and  having  slso  letM- 
holds  for  lives  and  tor  years,  and  other  personal  propertv,  devised  and  heqnesihed  to 
trustees,  their  heirs  ana  assigns,  all  his  Isnds,  &c.,  freehold,  copyhold,  and  leasehold, 
and  sU  his  personsl  estste  in  trust,  to  hold  the  copyhold  and  freehold,  and  all  such  other 
of  his  estates  ss  were  less  thsn  freehold,  unto  tne  trustees,  their  heirs,  &c.,  for  and 
during  all  his  the  testator's  right,  title,  and  estate  therein  upon  trust,  first  to  pay  debti 
and  funeral  expenses,  and  then  to  apply  the  annual  income  to  the  use  of  his  two  nieees 
for  their  lives ;  and  after  their  decease,  there  were  devises  to  their  children  and  gland- 
children,  male  and  female,  in  terms  so  smbiguous  snd  contrsdictory  as  to  make  it  doabt- 
ful  what  equitable  interest  the  children  or  grandchildren  took :  it  was  held,  that  tbe 
trustees  took  an  estate  in  fee  in  the  freehold  and  copyhold  lands,  and  an  absolute  iatcreit 
in  the  leaseholds  for  life  and  years. 

Semhle,  That  in  a  case  sent  from  the  Court  of  Chsncery,  this  Court  will  not  give  aoj 
opinion  upon  the  construction  of  a  devise  of  an  equitable  estate. 

Tm  following  case  waa  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
tliis  Court:— 

Henry  Lambert,  late  of  the  Bartons  in  the  parish  of  Colwell,  and  connty  of 
Hereford,  Esq.,  duly  made  and  published  his  last  wUl,  bearing  date  the  26ih 
of  September,  1811,  and  executed  and  attested  in  the  manner  ^required  rtini 
by  law  for  devising  freehold  estates,  in  the  words  and  figures  following,  ^ 
(that  is  to  say :)  **  First,  I  will  and  direct  that  all  my  juat  debts,  funeral  and 
testamentary  expenses,  be  fully  paid  and  satisfied.  I  give  and  devise,  bequeath 
unto  Abraham  Robarts  and  unto  Henry  Hughes,  and  unto  John  Piatt,  and  to 
their  heirs  for  ever,  all  my  messuages  or  tenements,  farms,  lands,  hereditaroeptB, 
estates,  and  premises  whatsoever  or  wheresoever,  freehold,  eopyhdd,  or  lease- 
hold (having  surrendered  my  copyhold  estate  to  the  use  of  my  said  will,)  io 
possession,  reversion,  remainder,  or  expeetaney,  or  whereof  I  have  a  disposing 
power,  with  their  several  and  respective  members,  rights,  and  appurtenances, 
to  have  and  to  hold  such  of  my  said  hereditaments  and  premises  as  are  freehoWi 
unto  the  said  A.  Robarts,  H.  Hughes,  J.  Piatt,  their  heirs  and  assigns,  and  to  hate 
and  to  hold  my  copyhold,  and  all  such  other  of  my  estates  as  are  less  than  free* 
hold,  unto  A.  R.,  H.  H.,  J.  P.,  for  and  during  all  my  right,  title,  and  estate-term 
therein  or  thereto  respectively,  according  to  the  nature  and  quality  of  the  said 
estate  respectively.  I  likewise  give  and  bequeath  to  A.  R.,  H.  H..  and  J.  P>f 
all  my  ready  money,  securities  for  money,  household  and  other  goods,  plate, 
china,  linen,  cattle,  chattels,  and  all  other  my  personal  estate  of  what  nature  or 
kind  soever,  as  and  for  and  to  the  end  that  my  trustees  alone  may  have  faU 
power,  and  clear  and  absolute  authority  to  release,  convey,  assign,  and  assnrs 
all  and  every  the  estates  and  premises  which,  at  the  time  of  making  and  of 
executing  this  my  will,  and  at  my  death,  may  be  vested  in  me  as  mortgagee  in 
fee,  or  as  a  trustee,  without  calling  upon  my  heir  at  law  to  concur  or  join  in  any 
release  or  transfer  of  any  such  premises,  or  have  any  affirmation  concerning 
what  *belong8  to  my  real  or  personal  estate  whatsoever;  and  I  do  give  r-^^^ 
and  devise  all  my  estates,  title,  and  interest  in  and  to  such  premises  ^ 
as  last  mentioned,  together  with  all  benefit  and  advantages  thereof,  to  A.  lU 
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H.  H.y  J.  P.«  in  trast  and  confidence  that  they  shall  hold  all  my  lands,  tene- 

meals,  real  and  personal  estates,  for  the  uses  hereinafter  mentioned.     I  gire 

A.  R»,  H.  H.,  J.  P.,  on  condition  that  they  undertake  and  execute  the  office 

of  trustees,  ako  the  several  trusts  therein  this  my  will  contained,  200/.  a-piece 

to  each,  but  only  to  such  of  them  as  shall  prove  my  said  will,  and  that 

all  the  chaijpes  and  expeiises  of  my   trustees   herein  mentioned    in   this 

trust  shall  be  paid  out  of  my  personal  estate ;  and  that  if  any  or  either  my 

'trtoBtees  die^  or  refuse  to  act  in  the  trust,  that  then  my  other  trustee  or  my 

trustees  shall  have  a  power  of  choosing  a  trustee  in  the  place  of  such  trustee 

or  trustees  so  dying  or  refusing  to  act,  and  so  often  as  the  same  do  happen,  to 

the  intent  of  keeping  a  sufficient  number  of  acting  trustees,  and  that  the  trust 

may  not  descend  to  the  heirs  of  the  survivors ;  and  my  will  is,  that  the  said 

trustee  or  trustees  so  chosen  shall  have  the  same  power  and  estate  as  given  to 

the  trustees  herein  named.    I  give  to  my  niece,  Mrs.  S.  Houghton,  formerly 

of  Grafton  Street,  Dublin,  and  the  eldest  daughter  of  my  sister,  Mrs.  Ruth 

Lesy,  300/.  a^piece  each,  upon  their  respective  marriage  or  each  of  her  grand- 

children,  with    the  consent  of  their  mother,  or  when  they  attain  the  age  of 

Iwenty-one  y  esrs ;  and  if  any  die,  their  share  to  be  equally  divided  between  her 

male  and  female  sons  and  dauffhters.    And  I  give  to  Miss  Eliza  Griffith,  the 

daughter  of  Mrs.  Charlotte  Griffith,  late  of  Grafton  Street,  in  the  city  of  Dublin, 

in  tibe  kingdom  of  Ireland,  five  hundred  on  her  respective  marriage,  with  her 

*40fi1  naother's  consent,  or  when  *8he  attains  the  age  of  twenty«one  years. 

^  And  I  give  to  Miss  E.  Kelly,  of  the  Custom  House,  five  hundred 
pounds.  And  I  give  to  Miss  S.  Kelly,  two  hundred  pounds.  And  I  give  to 
Mr.  Henry  Hughes,  of  Worcester,  three  hundred  pounds ;  and  in  trust  and 
confidence  that  my  trustees  shall  hold  all  my  lands,  tenements,  real  and  per- 
wnal  property  of  what  kind  or  nature  soever,  and  all  my  estates  and  interests 
in  the  same,  to  be  holden  by  my  trustees  in  trust,  and  then  apply  the  income 
and  annual  amount  of  such  property  to  the  use  of  my  two  nieces,  E.  S.  Hough- 
ton and  C.  Griffith,  for  their  lives  and  proper  use  and  benefit,  and  after  their 
decease  to  such  chUd,  or  if  more  than  one,  to  the  use  of  such  children,  in  man- 
ner following ;  to  wit,  if  male  issue  of  my  niece,  Mrs.  S.  Houghton's  daughter, 
Mrs.  Strong,  then  I  give  and  devise  to  my  trustees  A.  R.,  H.  H.,  J.  P.,  that 
they  shall  hold  all  my  lands  in  trust  and  confidence,  that  they  shall  hold  my 
will  in  whatsoever  of  my  real  estate  or  personal  estate  and  interest  therein 
come  to  my  two  nieces  by  virtue  of  this  my  will,  be  for  their  own  sole  and 
separate  use,  and  not  subject  to  the  disposal  of  any  husband ;  nor  to  set,  let, 
or  assign  any  part  of  the  premises  thereof;  and  that  upon  the  payment  of 
money  that  arises  from  my  real  or  personal  property  of  what  nature  soever, 
that  E.  S.  Houghton  or  C.  Griffith,  their  receipt  only  shall  be  a  discharge  for 
the  money  received;  then  from  and  after  the  decease  of  my  two  nieces,  E.  S. 
Houghton  and  C.  Griffith,  and  failure  of  their  male  issue,  and  satisfying  my 
before-mentioned  gifts  and  bequeath,  my  trustees  shaU  hold  in  trust  for  the  use 
of  E.  8.  Houghton  and  C.  Griffith,  my  two  nieces,  their  granddaughters,  when 
*407l  ^'^7  ^^^^"  ^^  ^^  ^  twenty-one  years,  or  be  married  with  the  *appro- 

J  bation  and  consent  of  their  mother  and  my  trustees,  and  not  having 
such  approbation  and  consent,  their  share  to  be  divided  among  the  remainder, 
and  as  my  two  nieces  by  their  will  or  deed  in  writing  shall  direct  or  appoint, 
then  to  the  use  of  such  child  or  children,  and  the  profits  arising  from  my  real 
and  personal  estates,  of  what  nature  or  kind  soever,  shall  accumulate  and  be 
laid  out  and  invest  the  same  in  stock  or  public  funds,  or  real  or  government 
security  at  interest,  and  the  produce  thereupon  due  or  to  become  due,  and 
securities  in  which  the  same  shall  be  then  invested,  amonff  all  and  every  the 
child  and  children  of  my  said  two  nieces,  Mrs.  S.  Houghton  and  Mrs.  C. 
Griffitii ;  and  my  meaning  is,  that  if  Miss  Eliza  Griffith  marry  and  have  issue, 
that  Eliza  Griffith  and  her  children  share  in  this  my  bequeathment  equally 
"with  Mrs.  8k  Houghton^  but  not  t91  after  the  decease  oif  my  two  nieoes,  and  it 
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is  happen,  my  truBtees  allowing^  what  they  aball  judge  proper  for  their  maiB> 
tenance  and  educatioii  of  such  cluld  or  ohildreut  till  they  arrive  at  the  sge  before 
mentioned;  and  my  will  is,  that  every  such  child  who  shall  take  my  estate  by 
virtue  of  this  my  will,  shall  take  my  surname,  without  the  addition  of  any  otfier 
surname,  and  shall  inhabit  the  Barton  Housot  and  make  it  their  resideoce  and 
place  of  abode.  Also  I  give  and  bequeath  to  my  two  nieces,  £•  S.  Hougbtoa 
and  C.  Griffith,  all  my  plate,  linen,  china,  household  furniture,  of  what  nator^ 
kind  soever,  as  well  in  or  about  my  dwelling  house  at  the  Barton  or  elsewbei^ 
upon  trust  during  their  natural  lives,  the  use  and  enjoyment  of  all  sueh,  and 
after  their  "deceaae  to  the  use  of  such  son  or  sons  and  daughters  as  my  wfll 
directs,  as  shall  from  tjme  to  time  come  into  the  possession  of  my  estates  and 
inhabit  the  Barton  House,  *and  also  as  oilen  and  from  time  to  time  r^^^g 
renew  the  Barton  lease,  which  is  every  seventh  year,  and  alao  as  oAen  *- 
as  the  lives  do  fall  in  the  lease  of  Colwall  Park,  that  it  be  renewed,  and  three 
lives  kept  up  to  preserve  it;  and  that  all  the  building  be  kept  in  repair,  and 
what  is  expended  in  needful  repairs  to  be  paid  out  of  the  rente  and  profits  of 
the  estate ;  and  my  will  is,  that  whatsoever  of  my  personal  estate  that  ocNDea 
to  my  two  nieces,  E*  S.  Houghton  and  C.  Griffith,  of  my  plate,  linen,  hons^ 
hold  goods,  and  furniture,  of  any  kind,  in  my  dwelling  house  at  the  Barton, 
shall  remain,  and  after  their  decease  to  be  for  the  use  of  sueh  child,  sons  or 
daughters,  that  comes  to  the  possession  of  my  estate  by  virtue  of  this  my  wiU. 
But  in  case  of  failure  of  issue  male,  I  devise  to  the  female  granddaughters  of 
£.  S.  Houghton  and  C.  Griffith,  granddaughters.  Then  my  will  is  that  my 
trustees  shall  hold  in  trust  all  my  lands,  tenements,  real  and  personal  estates, 
afier  satisfying  the  before-mentioned  gills  and  bequeaths  in  trust  for  the  see  of 
such  granddaughters  of  £.  S.  Houghton  and  C.  Griffith,  as  are  then  living  as 
tenants  in  common,  and  not  as  joint  tenants;  and  if  this  happens,  and  any  dis* 
pute  to  cause  a  difference  of  the  bequeath  of  this  my  will,  I  direct  that  my  said 
trustees  do  admit  my  bequeath,  and  determine  absolute  the  same,  and  those 
that  reject  my  bequeath  be  void,  and  their  so  avoidable  and  divided  equally 
between  such  daughters  as  then  living.  And  I  do  appoint  my  two  nieces,  E. 
S.  Houghton  and  C.  Griffith,  executrix-  of  this  my  last  will  and  testament." 

The  testator  was,  at  the  time  of  making  his  will,  and  thenee  up  to  and  at 
the  time  of  his  death,  seised  of  divers  freehold  lands  and  hereditaments,  for  ao 
estate  of  *inheritance  in  fee  simple  in  possession,  and  of  divers  copyhold  r^gQ^ 
lands  and  hereditaments,  held  of  the  manors  of  Barton,  Colwall,  Cod*  ^ 
dington,  and  Bosbury  Colwall,  in  the  county  of  Hereford,  according  to  the 
custom  of  the  said  manors  respectively,  and  of  lands  and  hereditaments  for  the 
lives  of  certain  persons  nameid  in  the  leases  or  grants  thereof;  and  was  alsoi 
at  the  time  of  his  death,  possessed  of  lands  and  hereditaments  which  had  been 
demised  to  him  for  terms  of  years.  All  the  testator's  copyhold  lands  had  been 
duly  surrendered  to  the  use  of  his  will. 

The  testator  died  on  the  25th  of  March,  1814,  without  having  altered  or 
revoked  his  will,  leaving  Dame  Susannah  Pritchard  Tempest,  the  wife  of  Sir 
Henry  Tempest,  baronet,  his  only  child  and  heiress  at  law,  customary  heiress 
and  sole  next  of  kin.  The  plaintiff  Elizabet^i  Houston,  who  is  the  person 
designated  in  the  will  as  Mrs.  Sheen  Houghton,  and  the  plaintiff  Chadotte 
Griffith,  who  is  the  person  designated  in  the  wiU  as  Charlotte  Griffith,  were 
then  and  still  are  the  only  surviving  children  of  the  testator's  sister,  Buth  Lesyf 
and  they  duly  proved  the  testator's  will. 

At  the  date  of  the  will,  and  at  the  time  of  the  death  of  the  testator,  Elisabeth 
Houston  had  only  one  child,  Elizabeth  Strong,  then  and  now  the  wife  of  Joseph 
Strong:  and  Charlotte  Griffith  also  had  only  one  child,  Eliza  Griffith.  Mis* 
Strong  had,  at  the  testator's  death,  three  children,  viz.  Elizabeth  Chailotte 
Strong,  Elinor  Beresford  Strong,  and  Ann  Strong,  and  she  has  since  had  two 
children,  viz.  Susannah  Strong  and  Charlotte  &rah  Strong,  all  of  whom  9» 
now  living.    Eliza  Griffith,  after  the  testator's  death,  iatennarried  with  MidMlc 
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•4101  *^^  *Pe3rton«  and  has  the  following  ohildreii:  Chariotte  Leay  Peyton, 
-I  Reynold  Peyton,  Thomaa  Griffith  Peyton,  Henry  Peyton,  Franoii 
Peyton,  William  Peyton,  and  Elisabeth  Peyton.  No  child  of  Mn.  Strong  or 
of  Mn.  Peyton  has  attained  twenty-one  or  married. 

Dame  Susannah  Pritehard  Tempest  survived  her  husband,  and  died  on  the 
3l8t  of  July,  1821,  without  issue,  and  intestate  as  to  her  freehold  estates,  lea^ 
log  the  plaintifEB  Elitabeth  Houston  and  Charlotte  Griffith  her  co«heiresses  at 
Jaw  and  sole  next  of  kin. 

On  the  18th  of  Februvry,  1825,  letters  of  administration  of  the  goods,  chat- 
tels, rights,  and  credits  of  the  said  Dame  Susannah  Pritehard  Tempest,  with 
her  wUl  annexed,  were  granted,  by  and  out  of  the  prerogative  court  of  the 
archbishop  of  Canterbury,  to  Thomas  Lesingham,  and  he  is  now  the  legal  per- 
sonal representative  of  the  said  Dame  Susannah  Pritehard  Tempest. 

On  or  about  the  20th  of  August,  1822,  the  said  plaintiffs  filed  their  original 
bill  in  the  High  Court  of  Chancery  against  the  defendants  hereinbefore  in  that 
behalf  named,  and  the  said  John  Piatt,  (since  deceased,)  praying,  amongst  other 
things,  that  the  will  of  the  said  testator  might  be  established,  and  the  ri^ts  of 
the  several  parties  claiming  thereunder  declared,  and  that  the  plaintiffs  might 
be  declared  under  the  will  entided  to  all  and  singular  the  messuages  or  tene- 
ments, farms,  lands,  hereditaments,  and  premises  of  which  the  testator  died 
seised  and  poeseseed  or  entided  to  in  fee  as  tenants  in  common  in  tail  male, 
and  to  all  and  singular  the  said  copyhold  and  leasehold  estates,  and  also  to  the 
whole  of  the  personal  estate  and  effects  of  the  testator,  subject  only  to  the  pay* 
*4111  ^^^^  ^^  ^^  j"'^  debts  and  funeral  and  ^testamentary  expenses  and 
J  legaciee,  according  to  the  several  natures  thereof,  for  their  own  use 
absolutely,  in  equal  moieties ;  to  which  bill  the  defendants  appeared  and  put 
in  their  answers.  The  said  original  bill  was  subsequenUy  amended,  and  aftsr^ 
wards  bills  of  supplement  and  revivor  were  filed  to  bring  the  necessaiy  parties 
before  the  Court;  and  the  original  cause, and  also  the  supplemental  and  revived 
causes  being  at  issue,  came  on  to  be  heard  before  the  Master  of  the  Rolls,  on 
the  6ih  of  July»  1820,  when  his  lordship  directed  the  above  case  lo  be  made 
for  the  opinion  of  the  Judges  of  this  Court,  and  that  the  questions  should  be, 

First:  What  estate  and  interest  did  the  said  Abraham  Roberts,  Henry 
Hughes,  and  John  Piatt  take  under  the  will  of  the  testator  in  the  fireehold  and 
copyhold  lands  and  hereditaments  in  which  the  testator  had  at  the  time  of  his 
death  an  estate  of  inheritance  to  him  and  his  heirs,  and  in  the  lands  and  tene- 
ments which  were  then  held  by  him  on  leases  for  the  lives  of  certain  persons 
in  the  leases  in  that  behalf  named  ? 

Secondly :  What  estate  and  interest  do  the  plaintiffs  Elizabeth  Houston  and 
Charlotte  Griffith  respectively  take  under  the  will  of  the  testator  in  the  said 
freehold  and  copyhold  lands  and  hereditaments,  and  in  the  said  leaseholds 
for  lives  ? 

Thirdly :  What  estate  and  interest  do  the  said  Reyndds  Peyton,  Thomse 
Griffith  Peyton,  Henry  Peyton,  and  William  Peyton,  the  sons  of  the  said  Eliia 
Peyton,  respectively  take  under  the  will  of  the  testator  in  the  freehold  and 
copyhold  lands  and  hereditaments,  and  in  the  leaseholds  for  lives  rcspectivelyl 

Fourthly:  What  estate  and  interest  do  the  said  Elisabeth  Chariotte  Strong, 
(^•ai  Ellinor  Beresford  Strong,  Ann  ^Strong,  Susannah  Strong,  and  Chariotte 
■^  Sarah  Strong,  the  granddaughters  of  the  said  Elizabeth  Houston,  and 
Eliza  Peyton,  the  (boghter,  and  Charlotte  Leay  Peyton  and  Elizabeth  Peyton* 
the  granddaughters  of  the  said  Chariotte  Griffith,  respectively  take  under  the 
will  of  the  testator  in  the  said  freehold  and  copyhold  lands  and  hereditament!, 
and  in  the  said  leaseholds  for  lives  respectively  ? 

If  the  Court  should  be  of  opinion,  that  by  the  will,  as  above  stated*  the 
whide  legal  estate  in  fee  simple  in  the  aforesaid  lands  and  hereditaments  of 
inheritance,  and  the  whole  absolute  interest  in  the  leaseholds  for  lives,  wow 
vested  u  the  said  Abraham  Roberts,  Henry  Hnighes*  end  Jawss  Piatt;  dMn.  ii 
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ease  they  had  been  merely  devisees  to  the  usee,  and  the  legal  estate  had  not 
remained  in  them, 

Fifthly:  What  estate  and  interest  would  the  persons  enumerated  in  the 
second,  third,  and  fourth  questions  have  rekpectively  taken  under  the  will  of 
the  said  testator  in  the  said  freehold  and  copyhold  lands  and  hereditament!, 
and  in  the  said  leaseholds  for  lives  respectively  ? 

The  case  was  argued  at  the  sittings  in  Banc  aAer  last  Hilary  term,  by  Doh 
man^C.  S.,  for  the  plaintiffs;  Preston^  for  their  granddaughters;  Mdenon, 
for  the  grandsons ;  CampbdU  for  the  trustees ;  and  O.  Ru9»M^  for  the  defend* 
ant  Thomas  Lesingham. 

In  the  early  part  pf  the  argument,  Batlet,  J.,  asked  Denman  whether  this 
Court  were  expected  to  certify  what  estates  the  plaintiffs  would  have  taken  if 
the  legal  estates  had  not  remained  in  the  trustees?     Denman  said  thai  the 
Court  did  so  certify  in  Murthtoaite  v.  JtnkvMon^  2  B.  d^  C.  357,  and  r^^ 
*that  the  questions  in  this  case  were  framed  in  a  similar  manner,  for  ^ 
the  purpose  of  obtaining  the  opinion  of  this  Court  upon   that  suppo«itioo. 
Batlxv,  J.,  said,  the  old  course  used  to  be  for  the  Court  of  Chancery  to  state 
the  case  as  if  all  the  estates  were  legal  estates;  and  that  he  felt  a  great  difficulty 
in  saying  ttiat  a  court  of  law  should  give  an  opinion  as  to  what  would  have  been 
the  effect  of  the  will  if  certain  equitable  devises  had  been  legal  devises.    The 
old  course  invariably  was,  so  to  mould  the  case  in  a  court  of  equity  as  to  pre- 
sent it  to  a  court  of  law  as  a  simple  legal  question. 

After  this  intimation  from  the  Court,  the  only  question  discussed  was, 
Whether  the  trustees  took  the  legal  fee  in  the  freehold  estates  ? 

Denman^  C  S.,  Preiion^  and  E,  H»  Alderson^  contended,  that  the  legal  fee 
in  the  freeholds  was  vested  in  the  tnistees.  The  arguments  used  by  them 
-were  in  substance  as  follows :  The  freehold,  the  copyhold,  the  leasehold,  and 
the  personal  estates  all  form  one  property,  and  they  are  kept  together  by  the 
testator.  The  legal  fee  in  the  copyholds  must  remain  in  the  trustees,  becauie 
copyholds  are  not  within  the  statute  of  uses,  and,  therefore,  however  fonnally 
given,  the  legal  estate  cannot  be  vested  in  the  cuttd  que  use*  The  trustees 
must  also  have  the  whole  interest  in  the  leaseholds  for  lives,  for  they  are  to 
renew,  and  they  cannot  do  this  with  effect,  unless  they  have  the  whole  estate 
in  them ;  because  in  dealing  with  religious  and  other  corporate  bodies,  an 
effectual  renewal  can  only  be  obtained  by  a  surrender  of  the  former  lease,  and 
that  cannot  be  done  by  a  person  who  has  a  particular  interest  only.  It  is  &1^ 
clear  that  the  trustees  had  the  legal  estate  for  some  period  in  the  whole  of  ihe 
^testator's  property.  The  trust  for  the  separate  use  of  the  married  r^^j^ 
women  would,  beyond  all  doubt,  give  it  to  them.  Then  it  remains  ^ 
be  ascertained  whether  there  are  any  directions  in  this  will  referable  to  the 
freehold  estates,  (without  saying  any  thing  as  to  the  copyhold  estates  or  lease- 
holds for  lives,)  which  shows  that  the  trustees  were  to  take  the  whole  estate  in 
fee ;  for  if  it  were  necessary  for  them  to  have  the  fee  for  any  one  purpose,  that 
alone  would  be  sufficient  to  give  it  them.  Now,  there  are  various  purposes 
mentioned  in  the  will  which  require  that  the  trustee  should  have  t))e  fee* 
They  are  to  pay  legacies  to  the  grandchildren  as  well  as  to  other  parties; 
and  if  there  had  been  no  personal  estate,  the  real  estate  would  have  been 
chargeable  with  legacies,  and  then  the  trustees  could  not  have  paid  the  legacies^ 
except  by  means  of  having  the  legal  fee  in  them.  The  testator  directs,  tha^»^ 
his  debts,  funeral  and  testamentary  expenses,  should  be  fully  paid  and  satisfied. 
Those  payments,  also,  would  be  a  charge  on  the  real  estate.  They  ^ 
,  imposed  upon  the  trustees  as  a  duty,  and  if  they  be  so  imposed  upon  them  a"  * 
duty,  that  is  an  additional  circumstance  to  show  that  the  legal  estate  given  ^ 
them  in  the  first  part  of  the  will,  is  to  continue  to  all  time  for  the  purpose  ot 
carrying  the  will  into  effect.  The  clause  which  directs,  **that  the  trusteei 
■hould  have  full  power  and  authority  to  release,  convey,  assign,  and  assure, 
is.festricted  to  the  mortgage  and  the  trust  estates;  but  it  shows  that  the  testator 
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contemplated,  that  they  possessed  the  whole  fee  of  those  estates.  Then  comes 
the  clause  hy  which  the  testator  directs,  '*  that  the  trustees  shall  hold  all  his 
lands,  tenements,  real  and  personal  property  of  what  kind  or  nature  soever,  and 
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all  his  estate  and  interest  in  the  same  *be  holden  by  his  trustees  in 
trust."    The  testator  having  previously  given  the  legal  fee  to  them,  at 
all  events,  as  devisees  to  uses,  these  latter  words  are  most  important,  because 
in  this  the  declaratory  part  of  the  will,  he  is  declaring  a  trust  of  tlie  whole 
estate,  and  he  uses  the  words,  «*all  my  estate  and  interest  in  the  samef*  that 
is  a  desetiptioa  of  the  fee  in  the  freeholds  and  copyholds,  of  the  whole  term  in 
the  leaseholds  for  lives,  and  of  the  absolute  property  in  the  personal  estate. 
He  then  directs,  that  in  a  certain  event  the  rents  and  profits  of  the  estate  are  to 
accumulate,  to  be  laid  out  by  the  trustees,  and  that  the  buildings  are  to  be  kept 
in  repair;  and  that  what  is  expended  in  needful  repairs  shall  be  paid  out  of  the 
rents  and  profits   of  the  estate.    In  S/iapland  v.  Smithy  1  Bro.  Cha.  C.  75, 
such  a  provision  was  held  sufficient  to  give  the  legal  estate.     It  is  evident  that 
the  repairs  were  to  be  done  by  them  not  only  during  the  life  estates,  but  during 
the  whole  time  that  they  were  to  have  the  legal  estate.     The  word  estate  in 
this  clause  applies  not  to  leasehold,  but  to  the  whole  estate,  and  they  are  to  be 
paid  out  of  the  rents  and  profits  of  the  estate.     The  trustees,  also,  are  to  adjust 
the  shares,  and  ascertain  the  rights  of  the  parties.     Besides,  they  are  to  give 
the  income  and   annual  amount  of  the  property  to  the  testator's  two  nieces, 
£.  S.  Houghton  and  C.  Griffith,  for  their  lives ;  and  then,  from  and  after  the 
decease  of  the  two  nieces,  and  failure  of  their  male  issue,  &c.,  the  testator 
directs  that  the  trustees  shall  hold  in  trust  for  the  use  of  E.  S.  Houghton  and 
0.  Griffith,  his  two  nieces,  their  granddaughters,  when  they  attain  Uie  age  of 
twenty-one  years.     So  that  there  would  be  an  interval  of  time  during  which 
*4161  ^^  trustees  were  to  hold  the  real  *and  personal  estates,  and  during  that 
^  interval  they  are  to  accumulate  in  their  hands  (for  the  bequest  to  the 
granddanghters    does    not  take  effect  till   they  attain  twenty-one  years,  or 
married  with  the  approbation  and  consent  required,)  and,  in  the  mean  time, 
the  profits  arising  from  the  real  and  personal  estate  are  to  accumulate  and  to  be 
invested  in  the  public  funds,  and  the  trustees  are  to  apply  what  they  may  think 
proper  for  the  maintenance  and  education  of  the  children  till  that  time.    These 
were  acts  to  be  done  by  them  subsequently  to  the  death  of  Mrs.  E.  S.  Hough- 
ton and  Mrs.  Griffith,  and  that  clearly  gave  them  the  legal  fee.     Doe  v.  Hicks^ 
7  T.  R«  433,  shows,  that  in  a  case  of  a  devise  to  trustees  and  their  heirs,  in 
trust  for  tenants  for  life  with  remainders  over,  if  any  thing  remains  to  be  done 
bv  the  trustees  after  the  death  of  the  tenants  for  life,  then  the  trustees  take  the 
fee;  and  Doe  v.  fVillan^  2  B.  &  A.  84,  establishes,  that  in  such  a  case  they 
take  the  fee,  unless  a  contrary  intent  is  to  be  clearly  collected  from  other 
parts  of  the  will. 

0,  Russell  for  the  defendant,  Thomas  Lesingham.  The  trustees  under  the 
will  took  an  estate  for  the  lives  of  E.  S.  Houghton  and  G.  Griffith,  and  the 
devises  after  those  life  estates  are  void  for  uncertainty.  It  must  be  conceded, 
that,  unless  tlie  subsequent  devises  be  void  for  uncertainty,  there  are  sufficient 
grounds  for  saying  that  the  trustees  took  the  legal  fee.  It  is  impossible,  how* 
ever,  to  give  any  sensible  construction  to  the  subsequent  parts  of  the  will. 
The  clause  where  the  testator  says,  **  in  trust  and  confidence  that  my  trustees 
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to  be  holden  by  my  trustees  in  trust,  and  then  apply  the  income  and 
annual  amount  of  such  property  to  the  use  of  my  two  nieces,  E.  S.  Houghton 
and  G.  Griffith,  for  their  Uves,  and  proper  use  and  benefit;  and  after  their 
decease  to  such  child,  or  if  more  than  one,  to  the  use  of  such  children,  in  man- 
ner following:  to  wit,  if  male  issue  of  my  niece  Mrs.  8.  Houghton's  daughter 
Mrs.  Strong,  then  I  give  and  devise  to  my  trustees  that  they  shall  hold  all  my 
lands  in  trust  and  confidence,  that  they  shall  hold  my  will  or  whatsoever  of  my 
real  estate,'*  ^.,  is  unintelligible.  The  supposition  of  male  issue  of  Mrs. 
Vol.  XIII.— 23  R 
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Strong  is  never  foUowed  up  in  any  way  whatever.     [Batlet,  J.    From  and 
afler  the  decease  of  the  two  nieces,  E.  S.  Houghton  and  G.  Griffith,  and  failure 
of  their  male  issue,  the  testator  gives  it  lo  their  daughters ;  and  the  question 
will  be,  whether  that  will  not  raise  by  implication  a  limitation  in  &vor  of  the 
male  .children  of  Mrs.  Houghton  and  Mrs.  Griffith ;  and  if  there  is  an  estate 
raised  by  implication  in  favor  of  the  male  issue,  then  there  is  a  direct  limitation 
in  favor  of  the  female.]]     The  only  daughter  of  the  nieces  married  at  that  time 
was  Mrs.  Strong,  and  tlie  testator  seems  not  to  have  contemplated  any  other 
male  issue  but  that  of  Mrs.  Strong,  and  the  male  issue  of  Mrs.  Strong  is  not 
adverted  to  again.     [Baylsy,  J.     In  case  of  failure  of  male  issue  of  Mrs. 
Houghton  and  Mrs.  Griffith,  then  the  trustees  are  to  hold  for  the  xue  of  such 
of  the  granddaughters  as  shall  be  at  that  time  living.]]     The  testator's  supposi- 
tion was  of  male  issue  of  Mrs.  S.  Houghton's  daughter,  Mrs.  Strong,  vbo  had 
several  daughters,  but  never  had  any  male   issue.     He  does  not  act  upon 
*this  supposition  by  giving  any  further  direction,  but  proceeds  to  suppose  p^^.g 
a  case  of  failure  of  male  issue  of  both  nieces,  Mrs.  Houghton  and  Mrs.  ^ 
Griffith,  and  in  such  event  creates  certain  trusts.     There  is  nothing,  therefore, 
to  show  what  the  testator  intended  if  there  had  been  male  issue  of  Mrs.  Strong. 
In  point  of  fact,  Mrs.  Houghton's  daughter,  Mrs.  Strong,  had  four  or  five 
daughters.     C.  Griffith  had  a  daughter,  Eliza  Peyton,  and  she  had  a  daughter 
and  four  or  five  sons.     Now,  with  respect  to  these  children,  there  is  nothing  m 
the  will  to  show  how  they  are  to  take.     It  is  perfecdy  clear  that  the  testator 
had  at  one  time  an  intention  of  giving  something  to.  the  male  issue  of  Mrs. 
Strong.     Now  suppose  Mrs.  Strong's  daughters  to  have  sons,  what  will  be  the 
construction  ?  Would  there  be  a  failure  of  male  issue  or  not  within  the  meaoiog 
of  the  testator  ?    Or  suppose  a  granddaughter  to  have  sons,  would  there  be  a 
failure  of  male  issue  ?  When  will  this  estate  vest  ?  Neither  Mrs.  Houghton  nor 
Mrs.  Griffith  have  sons ;  but  one  of  them,  Mrs.  Griffith,  has  grandsons. 
Mrs.  Houghton  has  only  granddaughters,  but  those  granddaughters  may  have 
sons.     Is  the  construction  to  be  that  the  grandsons  of  Mrs.  Griffith  only  are  to 
take,  and  that  the  words  *«  male  issue"  will  not  apply  to  any  of  the  descendants 
of  Mrs.  Houghton  ?  Such  a  construction  would  have  the  effect  of  taking  the 
estate  entirely  from  the  descendants  of  Mrs.  Houghton,  and  giving  it  to  the  male 
descendants  of  Mrs.  Griffith.     It  is  impossible  that  any  certain  meaning  can  be 
given  to  this  clause.     Besides,  the  testator  directs,  that  in  a  particular  event  the 
granddaughters  are  to  have  such'  shares  as  they  the  two  nieces  shall  by  their 
will  or  deed  direct.    The  testator,  therefore,  supposes  a  joint  *will  to  be  p,iig 
made  by  the  two  women,  in  order  to  direct  that  appropriation.   TBayley,  ^ 
J.     I  think  that  the  fair  meaning  of  it  is  tliis  :  the  granddaughters  are  to  take 
at  twenty-one,  or  marriage,  if  they  marry  with  consent;  but  if  they  marry 
before  twenty-one  without  consent,  then  the  share  of  such  person  who  shall  so 
marry  shall  be  divided  among  the  remainder,  as  the  niece,  the  mother  of  the 
granddaughters  marrying  without  consent,  shall  direct.3     Suppose  one  of  the 
two  nieces  to  be  dead,  and  the  marriage  not  to  be  with  the  consent  of  the 
triistees,  there  will  be  another  difficulty ;  a  joint  will  could  not  be  made  under 
this  clause.     [Baylky,  J.     Then  that  share  would  be  divided  among  tlie 
remainder ;  for  the  power  of  appointment  would  then  be  gone  ;  it  would  be 
destroyed  by  the  death  of  the  mother.^     Then  comes  the  accumulating  clause, 
which  directs  that  the  produce  of  the  accumulation  shall  be  divided  among  all 
the  children,  without  excepting  those  who  might  have  been  deprived  of  their 
share  by  marrying  without  the  required  consent.     [Littledale,  J.    It  docs 
not  follow,  because  there  are  difficulties  in  carrying  a  will  into  effect,  that  it  is 
therefore  void  for  uncertainty.     There  are  great  difficulties  in  this  will ;  but  I 
cannot  say,  that,  after  giving  the  life  estates  to  the  nieces,  the  whole  is  so  insen- 
sible that  it  is  void  for  uncertainty.]     [Bayley,  J.     It  may  be  useful  that  the 
whole  legal  estate  should  remain  in  the  trustees.     Although  there  may  be  diffi* 
cnllies  as  to  the  execution  of  certain  trusts,  those  difficulties  will  not  be  of  the 
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same  imponance  aa  if  there  was  a  difficulty  as  to  the  legal  estate.  An  inter- 
raptioQ  in  the  case  of  a  trust  would  not,  I  apprehend,  destroy  or  prerent  a  sub- 
*420l  ^^^^'^^  ^^^  ^^^™  arising.  But  the  extinction  of  a  ^particular  estate  of 
-^  course  destroys  every  contingent  remainder ;  but  if  the  whole  fee  is 
vested  in  the  trustee,  that  will  not  happen.  May  not  the  very  existence  of  the 
difficulty  in  this  case  raise  an  argument  to  show  that  the  trustees  took  the  whole 
legal  fee  ?]  Undoubtedly,  if  the  difficulties  suggested  as  to  the  construction 
of  the  wiJl  be  a  ground  for  saying  that  the  legal  fee  is  in  the  trustees,  there  is  an 
eod  of  the  aigument. 

Campbell,  lot  the  trustees,  said,  that  it  was  their  wish  that  the  Court  would 
so  construe  the  will  as  to  give  them  no  more  than  an  estate  for  life ;  and  that 
if  the  case  had  been  argued  adversely  as  to  the  different  estates  taken  by  the 
grandsons,  by  the  granddaughters,  and  the  other  claimant,  there  would  have 
been  so  much  difficulty  in  construing  the  will,  that  the  Court  would  have  found 
it  necessary  to  determine  that  the  devises  subsequent  to  the  estates  for  life  were 
void  for  uncertainty. 

Baflst,  J.  'When  a  court  of  equity  sends  a  case  for  the  consideration  of  a 
court  of  law,  it  is  not  that  the  court  of  law  is  to  bind  the  court  of  equity,  but  to 
assist  it  in  coming  to  a  conclusion  on  the  subject.  But  a  court  of  law  sits  for 
the  purpose  of  giving  opinions  upon  legal  questions  only.  If  a  will  is  so 
framed  as  to  present  for  consideration  questions  upon  equitable  estates,  it  is 
pecuUarly  for  a  court  of  equity  to  say  in  what  manner  that  will  should 
be  moulded,  so  as  to  present  a  legal  question  for  the  consideration  of  a 
court  of  law.     And  if  there   be   any  difficulty  in  converting  the  equitable 

*4211  ^^^^  ^^  ^^  ^^^  ^^^  ^^^  estates,  that  is  for  the  *consideration  of  a 
^  court  of  equity,  where  the  effect  of  equitable  devises  is  understood.  It 
seems  to  me,  that  if  the  court  of  equity  wish  to  have  our  opinion  as  to  those 
parts  of  this  will  which  give  equitable  interests,  it  is  for  that  court  so  to  mould 
the  will  as  to  present  a  legal  question  for  our  consideration.  If  therefore  we 
should  be  of  opinion  in  this  case  that  the  legal  estate  in  fee  is  vested  in  the 
trustees,  we  shall  certify  to  that  effect  to  the  court  of  equity,  and  forbear  answer* 
iDg  the  other  questions.  Upon  the  question,  whether  the  trustees  take  the  legal 
fee  or  not,  I  think  that,  according  to  tlie  case  of  Doe  v.  WUlan^  2  B.  &  A.  84, 
where  an  estate  is  given  to  trustees  and  their  heirs  indefinitely,  the  trustees  will 
take  the  fee,  if  the  purposes  of  the  trust  require  that  they  should  have  the  abso- 
lute property  in  them,  or  that  they  should  take  it  for  an  indefinite  period 
of  time,  unless  a  contrary  intent  is  manifested  on  the  face  of  the  will.  Now  in 
this  case,  the  freehold  property  being  mixed  with  property  in  which  the  trustees 
must  have  the  whole  interest,  is  a  circumstance  which  may  assist  the  Court  in 
determining  whether  the  trustees  take  the  whole  fee  or  less  than  the  fee.  In 
this  instance  they  must  take  an  absolute  interest,  both  in  the  copyholds  and  in 
the  leaseholds  for  years ;  and  if  they  do  not  take  an  absolute  interest  in  the  free- 
holds of  inheritance  and  the  freeholds  for  life,  the  consequence  would  be,  that 
the  one  would  be  separated  entirely  from  the  other,  which  would  be  directly 
contrary  to  the  intention  of  the  testator.  We  will,  however,  certify  our  opinion 
to  the  Court  of  Chancery. 

*422l       *^he  following  certificate  was  afterwards  sent : 

^  This  case  has  been  aigued  before  us  by  counsel.  We  have  con- 
sidered it,  and  we  are  of  opinion,  that  the  said  Abraham  Robarts,  Henry 
Hughes,  and  John  Piatt,  took  under  the  will  of  the  testator  an  estate  in  fee 
simple,  in  the  freehold  and  copyhold  lands  and  hereditaments  in  which  the 
said  testator  had,  at  the  time  of  his  death,  an  estate  of  inheritance  to  him  and 
his  heirs.  And  we  are  of  opinion  that  the  said  Abraham  Robarts,  Henry 
Hughes,  and  John  Piatt,  took  the  whole  interest  which  the  said  testator,  at  the 
time  of  his  death,  had  in  the  lands  and  tenements  which  were  then  held  by 
him  on  leases  for  the  lives  of  the  persons  in  the  said  leases  in  that  behalf 
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named.  As  we  are  of  this  opinion,  the  interests  of  the  other  parties  mentioned 
in  the  question  are  equitable  interests  only,  and  we  have  not  given  any  opinion 
as  to  them. 

J.  Batlxt. 

G.  S.  HOLROTD. 

J.  LirrLEHAu. 


COATES  et  al.  v.  RAILTON  et  al. 

Goods  were  parchiBed  by  a  commitBion  igent  at  Mincheeter  for  A.,  to  be  sent  toLiiboo. 
A.  had  DO  warehouse  at  Manchester,  and  the  vendor  delivered  the  goods  to  the  com- 
mieaion  agent,  who  was  to  forward  them  to  Lisbon  :  Held,  that  the  inmitut  eontioBed 
until  they  reached  Lisbon,  the  place  named  by  the  vendee  to  the  vendor  as  the  place  of 
ultimate  destination,  and  that  the  latter  had  a  right  to  atop  them  in  the  bands  of  tbi 
agent,  the  vendee  having  become  insolvent 

Trotkr  for  five  hundred  pieces  of  printed  calicoes.  Plea,  not  guilty.  Ai 
the  trial,  hefore  Lord  Tenterden,  G.  J.,  at  the  last  London  sittings,  the  follow- 
ing appeared  to  he  the  facts  of  the  case :  The  plaintiffs  were  calico-pnnten 
*at  Manchester.  The  defendants  were  commission  agents,  also  resident  r^^ 
at  Manchester.  James  Butler,  Richard  Butler,  and  Robert  Buder  were  ^ 
Lisbon  merchants,  carrying  on  trade  in  Jjondon  under  the  firm  of  Bulier, 
Brothers,  and  in  Lisbon  in  copartnership  with  one  Krus,  under  the  £nn  of 
Butler,  Krus,  &>  Co.  The  course  of  dealing  between  the  parties  was  this: 
when  Butler,  Krus,  Si  Co.  required  goods  to  be  purchased  for  them  at  Mas' 
Chester,  they  addressed  a  letter  to  the  defendants  under  cover  to  Butler,  Brothers, 
London.  The  latter  transmitted  the  same  to  the  defendants,  and  they  pur- 
chased the  goods  in  the  name  of  Butler,  Brothers,  and  usually  forwarded  then 
by  Liverpool  to  Lisbon,  to  Buder,  Krus,  &  Co.  The  seller  then  drew  on 
Butler,  Brothers,  at  three  months,  for  the  amount  On  the  7th  of  January, 
1826,  the  defendants  received  a  letter  from  Butler,  Brothers,  enclosing  one 
from  Butler,  Krus,  k,  Co.,  of  10th  of  December,  with  an  order  to  the  defend- 
ants to  purchase  on  their  account  five  hundred  pieces  of  printed  calicoes,  and 
on  the  following  day  they  purchased  the  same  of  the  plaintififs  in  the  name  of 
Butler,  Brothers,  and  informed  the  plaintifis  they  were  to  be  sent  to  Lisbon,  ^ 
on  former  occasions.  The  five  hundred  pieces  were  delivered  on  the  28ih  of 
January  to  the  defendants  at  their  warehouse  in  Manchester,  widi  an  invoice 
making  Butler,  Brothers,  debtors.  The  defendants  sent  them  to  their  calender- 
man,  who  calendered  them,  made  them  up,  and  returned  them  to  the  defendants 
on  the  31st  of  January.  They  were  to  forward  them  to  Liverpool,  to  be 
shipped  to  Butler,  Krus,  Sl  Co.,  Lisbon.  Neither  Buder,  Brodiers,  nor  Botler* 
Krus,  Si  Co.  had  any  warehouse  at  Manchester.  A  bill  was  drawn  by  the 
plaintifis,  for  the  amount,  upon  *Butler,  Brothers,  on  the  Ist  of  Feb-  r»^24 
ruary,  at  three  months*  date,  and  transmitted  to  London ;  but  it  was  ^ 
dishonored.  Butler,  Brothers,  stopped  payment  on  the  6ih  of  February,  and 
a  commission  was  afterwards  sued  out  against  them,  under  which  they  were 
declared  bankrupts.  The  goods  remained  in  the  defendants*  warehouse  at  the 
time  when  intelligence  reached  Manchester  that  Buder,  Brothers,  had  stopped- 
The  plaintifis  claimed  them,  but  the  defendants  refused  to  give  them  up.  Loj^ 
Tenterden  was  of  opinion  that  as  Lisbon  was  the  ultimate  destination  of  the 
goods,  they  continued  to  be  in  transitu  while  they  were  in  the  warehouse  of 
3ie  defendants,  and  that  the  plaintififs  therefore  bad  a  right  to  stop  them.  ^ 
verdict  having  been  found  for  the  plaintifils  for  the  value  of  the  goods, 

Dtnman  now  moved  to  set  it  aside  and  enter  a  nonsuit,  and  contended  tfast 
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by  the  delivery  of  the  goods  to  the  defendants,  who  united  in  themselves  the 
characters  of  factors  and  warehouse-men,  the  tramitut  was  at  an  end,  neither 
Butler,  Brothers,  nor  Butler,  Krus,  Sl  Co.  having  any  warehouse  in  this  coun- 
try ;  and  he  cited  Leedt  v.  Wright^  3  Bos.  ^  Pul.  320  ;  Dixon  v.  Baldwin^ 
5  East,  175,  and  Bowe  v.  Pickford^  8  Taunt  83,  to  show  that  where  the  insolvent 
has  no  other  warehouse  or  pkce  of  delivery  than  the  warehouse  of  a  packer  or 
other  agent,  the  iransitut  is  at  an  end  as  soon  as  the  goods  arrive  at  that  ware- 
house. In  Dixon  v.  Baldwin  the  goods  were  ordered  of  a  cotton  dealer  at 
Manchester,  to  be  by  them  forwarded  to  Metcalf  at  Hull,  for  the  purpose  of 
being  ghippedfor  Hamburgh^  and  it  was  held  that  the  transituB  was  at  an  end. 
*4251      *^^  Tenterden,  G.  J.    The  goods  in  question  were  purchased  of 

^  the  plaintiffs  by  the  defendants,  as  agents,  in  the  name  of  Butler,  Bro- 
thers, bat  in  fact  for  Butler,  Krus,  &  Co.,  to  be  sent  to  the  latter  at  Lisbon. 
The  defendants  were  packers  and  warehouse-men,  as  well  as  the  general  agents 
of  the  purchasers.  If  they  had  been  mere  warehouse-men,  it  is  quite  clear 
that  as  the  goods  were  purchased  of  the  vendors,  to  be  sent  to  Lisbon,  the 
latter  would  have  had  a  right  to  stop  them,  so  long  as  they  were  in  a  course  of 
conveyance  to  Lisbon.  I  tliought  that  the  fact  of  the  defendants  in  this  case 
having  been  the  general  agents  of  the  purchasers  as  well  as  warehouse-men, 
did  not  make  any  difierence ;  and  the  goods  having  been  delivered  to  them  by 
the  sellers,  for  the  purpose  of  being  forwarded  to  Lisbon,  the  transitus  in  this 
case  was  not  at  an  end,  and  that  the  plaintiffs  had  a  right  to  stop  them. 

Baylet,  J.  It  is  a  general  rule,  that  where  goods  are  sold  to  be  sent  to  a 
particular  destination  named  by  the  vendee,  the  right  of  the  vendor  to  stop  them 
continues  until  they  arrive  at  that  place  of  destination.  In  the  several  cases 
cited,  the  goods  purchased  were  seut  to  the  place  where  the  vendee  directed 
them  to  be  sent.  In  Rowe  v.  Pid^ord^  8  Taunt  83,  a  trader  in  London  was  in 
the  habit  of  purchasing  goods  at  Manchester,  and  of  exporting  them  to  the  con- 
tinent soon  after  their  arrival  in  London.  He  had  no  warehouse  in  London, 
and  the  goods  consigned  to  him  usually  remained  in  the  wagon  office  of  the 
defendants,  who  were  carriers,  until  they  were  removed  for  the  purpose  of 
*426l  ^^^  shipped.    The  trader  ^purchased  a  parcel  of  goods  at  Manchester 

^  for  the  purpose  of  exportation,  and  the  same  were  sent  by  the  wagon  to 
London,  and  remained  in  the  wagon  office  at  the  time  of  the  vendee's  bank- 
ruptcy. It  was  held  that  the  traniitus  was  at  an  end.  But  in  that  case  the 
vendor  had  sent  the  goods  to  the  place  where  he  was  directed  by  the  vendee 
to  send  them,  and  it  was  then  at  the  option  of  the  latter  to  send  them  to  any 
place  on  the  continenL  There  was  no  ulterior  place  of  destination  named  to 
the  vendor.  The  decision  there  proceeded  on  the  ground,  that  the  carrier's 
warehouse  was  the  warehouse  of  the  buyer,  and  as  between  him  and  the  seller, 
the  place  of  ultimate  destination,  although  die  actual  place  of  the  ultimate  des- 
tination of  the  goods  was  not  to  be  fixed  by  the  buyer  until  they  reached  the 
carrier's  warehouse.  In  Leeds  v.  Wright,  2  Bos.  h  P.  320,  the  goods  were 
bought  by  an  agent  in  London  for  his  principal,  who  resided  abroad,  and  they 
were  sent  to  a  packer  in  London  by  directions  of  the  agent,  he  having  a  general 
authority  to  export  them  either  to  France,  Holland,  or  Germany,  or  to  any  other 
market;  and  it  was  held  that  the  transituB  was  at  an  end.  But  there  the  vendor 
had  sent  the  goods  to  the  only  place  mentioned  by  the  buyer;  and  as  between 
buyer  and  seller  there  was  no  place  of  ulterior  delivery  in  view.  In  Dixon  v. 
Baldwin^  5  East,  175,  A.,  a  trader,  being  in  London,  was  in  the  course  of 
ordering  goods  of  cotton  manufacturers  in  Manchester,  to  be  sent  to  Metcalf  & 
Co.,  at  Hull,  for  the  purpose  of  being  afterwards  sent  to  the  correspondents  of 
A.,  at  Hamburg.  A.  sent  orders  to  the  defendant  for  goods  to  be  sent  to 
*4271   ^^^^^  ^  ^o*f  A^  Hull,  to  be  shipped  for  ^Hamburgh.     The  goods 

^  had  so  far  gotten  to  the  end  of  their  journey,  that  they  waited  for  new 
orders  from  the  purchasers  to  put  them  again  in  motion,  and  to  communicate 
U>  them  another  substantive  destination ;  without  such  orders  they  would  have 
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continued  stationary.  The  principle  to  be  deduced  from  these  cuses  is,  that 
the  transituB  is  not  at  an  end  until  the  goods  have  reached  the  place  named  by 
the  buyer  to  the  seller,  as  the  place  of  their  destination.  Here  the  place 
named  by  the  buyer  to  the  seller  was  Lisbon,  and  not  the  defendants'  ware- 
house. I  think  that  the  goods  were  in  transitu  while  they  continued  in  the 
possession  of  the  defendants,  and  that  the  vendors  had  a  right  to  stop  them. 
HoLROYD  and  Littledale,  Js.,  concurred. 

Role  refused. 


HOWELL  V.  HOWELL. 

A  party  in  an  action,  tried  before  the  Court  of  Great  Seeaione  in  Wales,  may  move  fen 
new  trial  without  entering  into  the  recogoisance  required  hj  the  statute  6  G.  4,  c. 
106,  a.  4. 

This  cause  was  tried  at  the  Summer  Carmarthen  Great  Sessions,  1836, 
before  Mr.  Serjeant  Heywood^  and  the  plaintiff  was  nonsuited.  A  rule  nift  vas 
obtained  in  Michaelmas  term  for  setting  aside  the  nonsuit.  The  transcript  of 
Ae  record  had  been  duly  transmitted  from  the  Court  of  Great  Sessions  to  the 
Court  of  King's  Bench,  pursuant  to  the  statute  5  ^G.  4,  c.  lOG,  s.  3,thoagh 
judgment  had  been  signed  in  this  case  at  the  Summer  Great  Sessions,  1826. 
But  no  recognisance  conditioned  to  make  and  prosecute  the  application  for  the 
new  trial  or  setting  aside  the  nonsuit,  and  to  pay  the  costs,  had  been  entered 
into  as  required  by  the  fourth  ^section  of  that  statute.  These  facts  r^^ 
now  appearing  upon  affidavit,  '- 

Sir  FT,  Owen  moved  to  have  the  case  struck  out  of  the  new  trial  paper,  aod 
to  discharge  the  rule  for  setting  aside  the  nonsuit,  on  the  ground  that  it  was  Bot 
competent  to  a  party  to  move  for  a  new  trial  af\er  jud^ent  in  a  rase  tried 
before  the  courts  of  great  session,  unless  the  recognisance  required  by  the 
fourth  section  were  entered  into.  He  admitted  that  it  was  not  expressly  enacted 
that  new  trials  should  not  be  moved  for  unless  such  recognisance  were  entered 
into;  but  that  was  obviously  the  intention  of  the  legislature;  for  judgment  and 
execution  cannot  be  stayed  unless  such  recognisance  be  given.  Great  incon- 
yenience  will  arise  from  allowing  new  trials  to  be  moved  for  afler  jadgmcot 
and  execution,  and  after  the  property  in  the  goods  taken  in  execution  has  beeo 
changed.  Besides,  the  act  enables  parties  to  apply  for  new  trials  in  the  saoe 
manner  as  had  been  usually  theretofore  done  in  actions  depending  in  the  courts 
at  Westminster.  Now,  in  these  courts,  a  new  trial  cannot  be  moved  for  after 
judgment  and  execution. 

Lord  Tenterden,  C.  J.  The  second  section  of  the  5  G.  4,  c.  106,  enables 
any  party  dissatisfied  with  any  verdict  in  any  action  tried  in  any  of  the  courts 
of  great  sessions,  to  apply,  to  any  of  the  common  law  courts  of  Westminster  for 
a  new  trial,  and  it  authorizes  those  courts  to  grant  a  rule  for  a  new  trial  in  the 
same  manner  as  had  been  usually  theretofore  done  in  actions  depending  in  the 
said  courts,  and  tried  at  Nisi  Prius  before  a  Judge  of  assize.  Now,  in  the 
courts  of  Westminster,  the  application  for  a  new  trial  must  be  made  within  the 
first  'four  days  of  term  before  any  judgment  is  signed;  but  in  actions  r^^ 
tried  before  the  courts  of  great  sessions,  the  judgment  is  signed  at  the  ^ 
sessions,  and,  therefore,  it  is  impossible  for  a  person  dissatisfied  with  a  verdict 
to  apply  to  any  of  the  common  law  courts  at  Westminster  before  judgments 
signed,  and  the  consequence  of  that  might  be  that  execution  might  issue  upon 
the  judgment  before  the  party  had  any  opportunity  of  making  his  applicati^'O 
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The  fourth  section,  in  order  to  remedy  this  inconvenience,  enacts,  that  <*  nothing 
in  the  act  shall  be  construed  to  extend  to  stay  or  delay  the  entering  up  judg- 
ment which  shall  have  been  given  in  any  action  in  the  courts  of  great  sessions, 
and  suing  out  execution  thereon,  unless  the  party  intending  to  apply  for  a  new 
trial  thereof  enter  into  the  recognisance  therein  mentioned."  The  eflfect  of  his 
omUting  to  enter  into  a  recognisance  will  be  that  execution  may  issue  against 
him  upon  the  judgment  obtained  in  the  courts  of  great  sessions.  But  this 
dause  does  not  deprive  him  of  the  right  given  by  the  former  section  to  apply 
to  the  courts  of  Westminster  for  a  new  trial.  If  he  afterwards  succeed  upon  a 
second  trial,  and  obtain  judgment,  he  will  be  in  the  situation  of  a  plaintiflT  in 
error,  who,  if  the  judgment  be  reversed,  is  restored  to  all  he  has  lost  by  occa> 
sion  of  the  judgment,  and  has  a  writ  of  restitution  awarded  to  him. 

Rule  refused. 


•430]  •VAVASOUR  v.  ORMROD. 

If  a  declaration  profess  to  set  out  the  terms  of  a  reservation  of  rent,  in  an  action  of  debt 
for  the  rent,  it  is  a  variance  to  omit  an  exception  referring  to  a  subsequent  proviso,  by 
which  a  deduction  is  to  be  made  if  a  certain  event  happen,  although  that  event  have  not 
happened. 

Declaration  stated,  that  by  a  certain  indenture  between  the  plaintiff  and 
one  J.  S.,  (profert  of  which  was  made,)  plaintiff  did  demise,  lease,  and  set 
anto  J.  S.,  his  executors,  administrators,  and  assigns,  certain  tenements,  to 
hold,  dtc.,  '*  yielding  and  paying  therefor  the  yearly  rent  of  160/.,  by  two  even 
and  equal  portions  in  each  and  every  year  during  the  said  term,  that  is  to  say, 
on,  &c.,**  as  by  the  said  indenture,  reference  thereunto  being  had,  would  more 
folly  and  at  large  appear.  The  entry  of  J.  S.  was  then  stated ;  his  assignment 
to  the  defendants,  their  entry,  and  that  rent  had  accrued  for  certain  periods 
since.  Plea,  nil  debet.  At  the  trial  before  Hullock,  B.,  at  the  last  Lancaster 
Spring  Assizes,  the  reservation  of  rent  appeared,  on  the  production  of  the  inden- 
ture, to  be  in  the  following  words :  **  yielding  and  paying  during  the  said  term, 
(except  as  hereinafter  mentioned  ;**)  and  then  the  reservation  was  as  stated  in 
the  declaration.  In  a  later  part  of  the  lease  was  a  covenant,  that  the  lessor 
should  lay  out  600/.  in  erecting  a  steam-engine.  In  a  still  later  part  was  a. 
proviso,  that  in  case  the  lessee  should,  within  three  years,  pay  the  lessor  300/., 
in  part  dischaige  of  the  600/.  so  to  be  laid  out  by  the  lessor,  then  the  rent  of 
160/.  should  be  reduced  to  130/.;  and  that  if  ^e  remaining  300/.  were  paid 
within  six  years,  the  rent  should  be  reduced  to  100/.    No  evidence  of  payment 

*4311  ^^  ^^^  P^^'  ^^  ^^  600/.  was  given.  It  was  objected  by  Scarlett  *and 
-*  Parke^  on  the  part  of  the  defendant,  that  there  was  a  variance.  It  was, 
they  contended,  clearly  established,  that  upon  a  plea  of  nan  est  factum  to  a 
lease,  an  exception  in  a  reservation  or  covenant,  not  noticed,  creates  a  variance, 
although  a  distinct  proviso,  if  not  insisted  upon,  need  not  be  noticed.  1  Saund. 
234,  note  (2),  c,  5th  edit.  And  that  although  the  proviso  itself  in  this  case  were 
a  distinct  one,  the  exception  referring  to  it  was  in  the  body  of  the  reservation, 
which  reservation  must,  therefore,  be  read  as  if  it  had  contained  the  proviso  in 
the  form  of  an  exception ;  that  this,  therefore,  would  have  been  a  variance  on 
a  plea  of  non  eet  factum;  and  that  nil  debet  put  in  issue  the  execution  of  the 
indenture  stated  in  the  declaration  as  much  as  a  plea  of  non  est  factum.  On 
die  part  of  the  plaintiffs  it  was  admitted  that  the  reservation  should  be  read  as 
if  it  contained  the  proviso  in  the  form  of  an  exception,  but  it  was  contended 
that  the  distinctioa  between  a  proviso  and  an  exception  did  not  depend  upon 
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the  mere  form  of  expression ;  and  that  this  was  a  proviso  in  its  nature,  for  the 
event  might  or  might  not  occur;  and  here  it  actually  had  not  occurred.  The 
supposed  exception  was  to  be  a  nullity,  except  on  the  occurrence  of  a  particu- 
lar event;  and  as  that  had  not  occurred,  it  was  a  nullity,  and  was  properly 
omitted  in  the  recital  of  the  reservation  set  out.  In  instruments  in  general,  no 
more  need  be  noticed  in  the  declaration  than  that  upon  which  the  plaintiff  pro- 
poses to  rely.  The  learned  Judge  was  of  opinion  that  this  was  an  exception; 
and  that  as  by  the  terms  of  the  reservation  the  whole  rent  was  to  be  paid  only 
under  particular  circumstances,  such  a  limitation  should  have  been  ootioed; 
although  a  proviso  for  a  distinct  purpose,  as  for  re-entry  or  *non-paj-  r«.«o 
ment,  would  stand  on  a  different  ground.  The  plaintiff  was  therefore  ^ 
nonsuited. 

F,  Pollock  now  moved  to  set  aside  the  nonsuit,  and  contended,  that  the 
clause  in  the  subsequent  part  of  the  lease  referred  to  in  the  reddendum  was  a 
proviso,  and  not  an  exception,  and  that  it  was  unnecessary  for  the  plaintiff  to 
declare  upon  any  more  of  the  deed  than  the  reservation ;  and  it  was  for  the 
defendant  to  show  the  proviso  which  was  in  defeasance  of  the  covenants.  He 
cited  £lliott  v.  Blake^  1  Lev.  88 ;  Hotham  v.  The  Eatt  India  Compamj, 
1  T.  R.  638,  645. 

Lord  Tenterden,  G.  J.  If  an  act  of  parliament  or  a  private  instrument 
contain  in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  which  has  the  effect  of  taking  out  of  the  general  clause  something  which 
would  otherwise  be  included  in  it,  a  party  relying  upon  the  general  elanse  in 
pleading  may  set  out  that  clause  only,  without  noticing  the  separate  and  dis- 
tinct clause  which  operates  as  an  exception.  But  if  the  exception  itself  be 
incorporated  in  the  general  clause,  then  the  party  relying  upon  it  must  in 
pleading  state  it  with  the  exception ;  and  if  he  state  it  as  containing  an  absoiote 
unconditional  stipulation,  without  noticing  the  exception,  it  will  be  a  variance. 
This  is  a  middle  case.  Here  the  exception  is  not  in  express  terms  introduced 
into  the  reservation,  but  by  reference  only  to  some  subsequent  matter  in  the 
instrument.  The  words  are,  **  except  as  hereinailer  mentioned."  The  role 
here  applies,  •*  verba  relaia  inesee  videntur.**  And  •the  clause  therein-  r^^ 
ajler  mentioned  must  be  considered  as  an  exception  in  the  general  ^ 
clause,  by  which  the  rent  is  reserved ;  and  then,  according  to  the  rule  above 
laid  down,  the  plaintiff  ought  in  his  declaration  to  have  stated  the  reservation 
and  the  exception.  Not  having  done  so,  I  am  of  opinion  that  the  variance  is 
fatal,  and  that  there  is  no  ground  for  setting  aside  the  nonsuit. 

Rule  refused. 


EDIS  V.  BURY. 

Where  an  instrument  is  mide  in  terme  eo  ■mbiffixoat  m  to  make  it  donbtfol  wbetber  i(  ^ 
a  bill  of  exchange  or  a  promiasory  note,  the  holder  may  at  hie  election  (as  against  tbi 
maker  of  the  inatmment)  treat  it  aa  either. 

Assumpsit  for  sheep,  lambs,  and  cattle  sold  and  delivered  by  the  plaintiff  to 
the  defendant  at  his  request.  Plea,  general  issue.  At  the  trial  before  Lord 
Tendeiwen,  G.  J.,  at  the  last  Middlesex  sittings,  the  plaintiff  proved  that  be 
had  sold  to  the  defendant  cattle  to  the  value  of  78/.  10^. ;  but  it  further  appeared 
that  the  defendant  gave  the  plaintiff  in  payment  of  that  sum  a  bill  of  exchange 
for  36/.  2s.,  which  was  duly  paid,  and  the  following  instrument  for  44/.  1U«  ^'^ 
which  was  not  paid 
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^  London,  6th  August,  182d. 
**  Three  months  aAer  date,  I  promise  to  pay  Mr.  John  Bury,  or  order,  fifty* 
four  pounds  ele?ea  shillings  and  five-pence,  value  received. 

«*J0HN   B0RT." 

(Indorsed)        ««John  Buit." 
**  J.  B.  Grutherot,  35,  Mountagtie  Place,  Bedford  Square.'* 

Gnitherot's  name  was  also  written  across  the  instrument, 
tA^ri  *^^  ^^  contended  that  this  was  a  bill  of  exchange,  and  that  the  plain- 
-■  tiff  was  bound  to  prove  that  he  had  given  due  notice  of  the  dishonor  of 
the  bill  to  the  defendant.  On  the  other  hand,  it  was  insisted,  that  it  was  a  pro- 
missory note,  and  that  the  defendant,  as  the  maker,  was  at  all  events  liable 
upon  it  as  such.  Lord  Tenderdbn  reserved  the  point,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

Campbell  now  moved  to  enter  a  nonsuit.  In  Gray  v.  Milneff  8  Taunt  739, 
an  instrument  drawn,  payable  to  the  drawer  or  his  order  at  a  particular  place, 
without  being  addressed  to  any  person  by  name,  but  which  was  afterwards 
accepted  by  the  person  residing  at  the  place  where  it  was  made  payable,  was 
held  to  be  a  bill  of  exchange;  and  in  ^llan  v.  Matcson,  4  Gampb.  116,  it  was 
held  that  an  instrument  which  on  common  observation  appeared  to  be  a  bill  of 
exchange,  might  be  treated  as  such,  though  words  were  introduced  into  it,  for 
the  purpose  of  deception,  which  might  ma^ke  it  a  promissory  note.  There  the 
bill  was  drawn  by  Mawson,  and  contained  a  request  to  the  drawers  to  pay ; 
bat  the  word  at  was  written  in  very  small  letters  before  the  names  of  the 
drawees,  and  they  refused  to  pay  it.  In  Shuttkworth  v.  StevenB^  1  Gampb. 
407,  it  was  held  mat  an  instrument  in  the  common  form  of  a  bill  of  exchange, 
except  that  the  word  at  was  substituted  for  /o,  before  the  name  of  the  draweeSt 
might  be  declared  upon  as  a  bill  of  exchange.  Lord  Ellbnbobouoh,  indeed, 
'was  of  opinion,  that  it  might  also  be  pleaded  as  a  promissory  note,  at  the  option 
of  the  holder.  If  this  were  a  promissory  note,  it  was  unnecessary  to  insert  in 
it  the  name  of  J.  B.  Grutherot. 

*4a5l  *^^  Tenterdbn,  G.  J.  This  is  an  instrument  at  least  of  a  very 
J  ambiguous  character.  In  form  it  is  a  promissory  note,  for  it  contains 
in  terms  a  promise  to  pay  the  sum  mentioned  in  it ;  but  then  in  the  comer  of 
it  there  is  the  name  of  Grutherot,  and  it  appears  that  his  name  is  also  written 
across  the  instrument  In  that  respect,  although  it  does  not  in  terms  contain  a 
request  to  Grutherot  to  pay,  yet  it  resembles  a  bill  of  exchange.  It  is  an  instru- 
ment, therefore,  of  an  ambiguous  nature,  and  I  think  that  where  a  party  issues 
an  instrument  of  an  ambiguous  nature,  the  law  ought  to  allow  the  holder,  at  his 
option,  to  treat  it  either  as  a  promissory  note  or  a  bill  of  exchange.  That 
being  so,  I  think  it  was  competent  to  the  plaintiff  in  this  case  to  consider  this  as 
a  promissory  note ;  and  if  so,  the  notice  of  the  dishonor  was  unnecessary. 

Baylbt,  J.  I  think  that  this  was  a  promissory  note,  containing  an  intima* 
tion  on  the  part  of  Bury,  that  he  would  pay  at  Grutherot*s  house ;  and  I  think 
also,  that  where  a  party  frames  his  instrument  in  such  a  way  that  it  is  ambi- 
guous, whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the  party  holding 
it  is  entitled  to  treat  it  either  as  one  or  the  other,  and  that  the  plaintiff  ought  not 
to  be  defeated  by  the  party  who  framed  the  instrument  being  allowed  to  say 
that  it  is  a  bill  of  exchange. 

HoLBOTD,  J.  It  seems  to  me  that  it  was  the  design  of  the  drawer  of  this 
instrument  to  hold  out  to  the  party  taking  it  that  he  might  treat  it  either  as  a 
bill  of  exchange  or  a  promissory  note.  Besides,  the  words  of  an  instrument 
are  to  be  taken  most  strongly  against  the  party  using  them ;  and  therefore  if 
*43fil  ^^^^  ^®  ^°y  ^ambiguity  in  the  words  of  this  instrument,  they  ought  to 
-^  be  construed  favorably  for  the  plaintiff,  and  against  the  defendant  who 
made  the  instrument    Besides,  until  Grutherot  put  his  name  to  this  instrument, 
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it  was  clearly  in  terms  a  promissory  note ;  and  having  been  once  such,  the  &ct 
of  his  having  afterwards  put  his  name  to  it  as  acceptor  cannot  alter  the 
nature  of  it. 

LrrTLEDALE,  J.  It  seems  to  me  that  tliis  was  a  promissory  note.  It  begins 
with  the  words  **  I  promise;^^  it  contains  a  promise  to  pay,  and  that  is  the 
form  of  a  promissory  note.  But  it  is  alleged  that  there  is  something  at  the  foot 
of  the  instrument  which  converts  it  into  a  bill  of  exchange ;  a  bill  of  exchange 
however  is  addressed  to  another  person,  and  contains  a  request  to  the  drawee 
to  pay  the  same.  In  order  to  make  this  a  bill  of  exchange,  the  words  **  I  jfro* 
fime"  must  be  rejected;  and  those  words  constitute  the  essential  difference 
between  a  bill  of  exchange  and  a  promissory  note.  I  think  that  they  ought 
not  to  be  rejected.  Suppose  they  were  rejected,  could  this  instrament  then 
have  been  declared  apon  as  a  bill  of  exchange  before  Grutherot  accepted  it! 
If  it  could  not,  then  it  was  not  a  bill  of  exchange  at  that  time ;  and  if  it  was 
once  a  promissory  note,  Grutherot,  by  putting  his  name  to  it,  could  not  make 
it  a  bill  of  exchange. 

Rale  refused. 


•RICHARDS  et  al.  v.  PORTER.  ['iST 

A.  Mat  to  B.  on  the  25th  of  Januiry,  an  invoice  of  five  pockets  of  hops,  and  delivered  tbe 
hops  to  a  carrier  to  be  conveyed  to  B.  In  the  invoice  A.  was  described  as  the  seller 
and  B.  as  tbe  purchaser  of  the  hops.  B.  afterwards  wrote  to  A.  as  follows:  "Tbe  hops 
I  boueht  of  A.  on  the  23d  January  are  not  yet  arrived.  I  received  the  invoice:  the  last 
were  longer  on  the  road  than  they  ought  to  have  been :  however,  if  they  do  not  arrire 
in  a  few  days,  I  must  get  some  elsewhere :"  Held,  that  the  invoice  and  this  letter,  taken 
tojgether,  did  not  constitute  a  note  in  writing  of  the  contract  to  satisfy  the  17ih  section 
of^the  ststute  of  frauds. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  At  the 
trial  before  Vavohan,  B.,  at  the  last  Summer  Assizes  for  Worcester,  it 
appeared  that  the  plaintiffs,  on  the  25th  of  January,  1826,  had  sent  from 
Worcester  to  the  defendant  at  Derby,  an  invoice  of  ^ye  pockets  of  hops,  and 
delivered  the  hops  the  same  day  to  the  carriers,  to  be  conveyed  from  Worcester 
to  Derby,  and  informed  the  defendant  at  the  same  time  that  they  were  so  for- 
warded. The  invoice  described  the  plaintiffs  as  the  sellers  and  the  defendant 
as  the  purchaser  of  the  hops.  The  only  proof  of  any  note  or  memorandum 
of  a  contract  in  writing  was  the  following  letter  of  the  defendant  on  the  27th 
of  February,  addressed  to  the  plaintiffs :  •*  The  hops  (five  pockets)  which  I 
bought  of  Mr.  Richards  on  the  23d  of  last  month,  are  not  yet  arrived,  nor  have 

1  ever  heard  of  them.  I  received  the  invoice :  the  last  was  much  longer  than 
they  ought  to  have  been  on  the  road ;  however,  if  they  do  not  arrive  in  a  few 
days,  I  must  get  some  elsewhere,  and,  consequently,  cannot  accept  them.*' 
The  learned  Judge  was  of  opinion,  that  there  was  not  any  note  in  writing  of 
the  contract  sufficient  to  satisfy  the  statute  of  frauds,  and  nonsuited  the  plaintifi*. 

Ruaaell  now  moved  to  set  aside  the  nonsuit.  The  defendant,  by  his  letter, 
recognises  the  contract  as  a  still  subsisting  contract.  He  does  not  in  any  way 
falsify  it.  *In  Cooper  v.  Smith,  15  East,  103,  the  letter  of  the  buyer  rtioo 
falsified  the  contract.  He  insisted  that  the  fiour  was  to  be  delivered  *- 
within  a  week.  Here  the  defendant  says  he  had  bought  five  pockets  of  hops 
of  Mr.  Richards,  but  does  not  allege  that  it  was  part  of  the  contract  that  they 
were  to  be  delivered  within   any  specified  time.     Saundenon  v.  Jaeksofif 

2  Bos.  &  P.  238,  shows  that  a  subsequent  letter,  referring  to  or  recognieing 
the  contract,  may  be  connected  with  a  bill  of  parcels  already  delivered,  so  as  to 
make  a  sufficient  note  in  writing  to  satisfy  the  statute ;  and  the  authority  of  that 
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case  was  admitted  in  Cooper  v.  Smith:  which  was  distinguished  on  the  ^ound 
that  the  letter  did  not  recognise  but  falsified  the  contract.  Schneider  v.  NorriSt 
2  M.  &  S.  286,  shows,  that  a  letter  recognising  an  invoice  or  bill  of  parcels  is 
snch  evidence  of  the  contract  as  to  take  a  case  out  of  the  mischief  which  the 
statute  was  intended  to  prevent;  and  in  ^llen  v.  Bennet,  3  Taunt.  160,  it  was 
held,  that  ap  order  for  goods,  written  and  signed  by  the  seller's  agent  in  a  book 
of  the  buyer's,  but  not  naming  the  buyer,  might  be  connected  with  a  letter  of 
the  seUer  to  his  agent  mentioning  the  name  of  the  buyer,  and  with  a  letter  of 
the  buyer  to  the  seller  claiming  the  performace  of  the  order,  so  as  to  consti- 
tute a  complete  contract  within  the  statute  of  frauds. 

Lord  Tb5«tkrden,  C.  J.  I  think  this  letter  is  not  a  sufficient  note  or 
memoraadum  in  writing  of  the  contract  to  satisfy  the  statute  of  frauds.  Even 
eonnecting  it  with  tlie  invoice,  it  is  imperfect.  If  we  were  to  decide  that  this 
was  a  sufficient  note  in  writing,  we  should,  in  effect,  hold,  that  if  a  man  were  to 
*4391  ^^^  ^^^  ^^y*  **  ^  ^^^^  ^received  your  invoice,  but  I  insist  upon  it  the 
-^  hops  have  not  been  sent  in  time,*'  that  would  be  a  note  or  memorandum 
in  writing  af  the  contract  sufficient  to  satisfy  the  statute.  I  think  the  case  of 
Cooper  Y.  Smithy  in  substance,  is  not  distinguishable  from  this  case. 

Rule  refused.! 

t  See  JaekM9H  v.  Lowe,  1  Bing.  9. 


POWNAL,  Gent.,  one,  ^c.,  v.  FERRAND. 

The  indoreer  of  a  bill,  being  lued  by  the  holder,  piid  him  part  of  the  sum  mentioned  in 
tbe  bill :  Held,  that  be  might  recover  the  same  from  the  acceptor  in  an  action  for  money 
paid  to  hia  use. 

AssuHPSTT  for  money  paid,  laid  out,  and  expended  to  the  use  of  the  defend- 
ant. Plea,  general  issue.  At  the  trial  before  Lord  Tentbrden,  G.  J.,  at  the 
Middlesex  sittings  afler  the  last  term,  the  following  appeared  to  be  the  facts  of 
the  case: 

The  plaintiff  was  the  indorser  of  a  bill  of  exchange  for  350/.,  payable  three 
months  af%er  date,  drawn  on  the  II th  of  March,  1825,  by  one  Ford,  upon  and 
accepted  by  Ferrand,  the  defendant.  The  bill  was  indorsed  by  Ford  to  ihe 
plaintiff,  and  by  him  to  one  Hayes,  and  again  by  him  to  one  Field.  The  bill 
not  having  been  paid  when  due.  Field,  the  holder,  brought  actions  against  the 
several  parties  to  the  bill,  and  recovered  judgment,  and  Pownal,  the  present 
plaintiff,  on  the  24th  of  December,  1825,  in  consequence  of  such  recovery 
against  him,  paid  Field  40/.  on  account  of  the  bill.  The  defendant,  Ferrand, 
having  refused  to  pay  the  costs  of  the  action  against  the  other  parties.  Field 
recovered  against  him  as  acceptor  350/.,  and  30/.  costs,  and  levied  upon  his 
goods  340/.,  giving  credit  for  the  40/.  paid  him  by  Pownal.  This  action  was 
brought  to  recover  the  40/.  which  Pownal,  the  plaintiff,  had  been  compelled  to 
*440l  ^^y  ^  Field  on  *account  of  the  bill.  It  was  objected,  that  this  money 
-^  could  not  be  recovered  in  this  form  of  action,  because  there  was  no 
privity  between  the  plaintiff  and  defendant;  that  the  40/.  was  not  paid  in  exone- 
ration of  the  defendant,  but  of  the  plaintiff,  who  was  a  party  to,  and  liable  on 
the  bill ;  and  it  was  said,  that  it  would  be  a  great  hardship  on  the  acceptor  of 
a  bill  if  several  indorsers  could,  by  partial  payments,  acquire  a  right  of  action. 
The  Lord  Chief  Justice  was  of  opinion,  that  as  the  defendant  was  liable  by 
■  law  to  the  amount  of  the  bill,  and  as  he  had  been  exonerated  from  the  payment 
of  40/.  by  the  plaintiff's  payment  of  that  sum,  it  must  be  considered  as  so 
much  money  paid  to  his  use.    A  verdict  having  been  found  for  the  plaintiff. 
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Starlde  now  moved  for  a  new  trial.  The  plaintiff  cannot  recover,  except 
by  reason  of  some  lecfal  interest  in  the  bill,  or  of  some  contract  collateral  to  the 
bill.  First,  the  plaintiff,  at  the  time  when  he  made  the  payment,  had  no  legal 
interest  in  the  bill.  By  indorsing  it,  he  had  parted  with  his  interest;  and 
having  paid  only  part,  and  not  the  whole,  he  acquired  no  new  right  to  the  bilL 
Bat  even  supposing  him  to  have  had  an  interest  in  the  bill,  and  to  have  paid 
the  whole  amount,  he  would  be  remitted  to  his  former  right  on  the  biU,  and 
ought,  in  that  case,  to  have  declared  on  it.  Death  v.  Setwontti^  1  Lulw.  88& 
The  plaintiff  was  not  entitled  to  recover  by  reason  of  any  contract  between  him 
and  the  acceptor  collateral  to  the  bill.  There  was  no  privity  between  him  and 
the  acceptor,  and  unless  there  was  some  privity  between  the  party  paying  the 
bill  and  the  acceptor,  the  payment  of  the  amount  of  the  bill  created  no  new 
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'contract  between  the  indorser  and  the  acceptor.  The  indorser,  by 
making  such  payment,  was  only  remitted  to  his  original  right;  and 
upon  this  ground  the  bankruptcy  and  certificate  of  the  acceptor  have  been  held 
to  be  a  bar  where  the  indorser  has  paid  the  amount  afler  the  bankruptcy  of  the 
acceptor.  Cowley  v.  Dunhp^  7  T.  R«  565 ;  Houle  v.  Baxter^  3  East,  1T7. 
These  cases  clearly  show  that  the  indorser  of  a  bill  does  not,  as  such,  stand  in 
the  situation  of  a  surety  for  the  acceptor,  so  as  to  make  a  payment-  to  an  indor- 
see a  payment  to  the  use  of  the  acceptor.  There  is  no  liability  on  the  part  of 
the  indorser,  except  that  which  arises  from  the  law  and  custom  of  merchants. 
£xall  V.  Partridge  and  two  othert^  8  T.  R.  308,  may,  at  first  sight,  appear, 
to  be  an  authority  against  the  present  application.  The  goods  of  the  plaintiff 
on  premises  let  on  lease  to  the  three  defendants  were  distrained  by  the  land- 
lord ;  the  plaintiff  paid  the  rent,  and  redeemed  his  goods :  it  was  held,  that  this 
was  money  paid  to  the  use  of  the  original  lessees,  who  were  bound  by  their 
covenant  to  pay  the  rent.  In  that  case  Partridge  and  two  others  were  co* 
lessees,  and  the  two  had  assigned  to  Partridge ;  the  plaintiff  put  his  goods  upon 
the  premises  under  the  care  of  Partridge,  on  whose  part  therefore  there  was 
clearly  an  implied  assumpsit,  that  the  goods  should  not  be  seized  for  rent  doe 
by  his  default.  There  was  then  a  privity  with  one  who  was  jointly  with  the 
two  others  bound  to  pay  the  rent,  and  the  only  question  was,  whether  the  right 
of  action  was  against  Partridge  alone,  or  extended  to  all.  The  case  depended 
upon  privity  of  contract.  There,  if  the  plaintiff  could  not  have  recovered,  he 
would  have  had  no  remedy  whatever ;  but  *here,  the  party  has  a  legiti-  r^^jo 
mate  and  proximate  remedy ;  for  there  is  a  written  instrument,  the  con-  ^ 
struction  of  which  must  regulate  the  rights  and  obligations  of  the  parties.  And 
the  question  is,  whether  the  acceptor,  by  his  general  acceptance,  undertakes 
not  merely  to  pay  the  holder,  but,  in  case  of  default,  then  to  pay  to  every 
indorser  who  pays  money  on  the  bill. 

Lord  Tbntbrdbn,  C.  J.  The  facts  of  this  case  are  so  very  peculiar,  that  it 
appears  to  me  that  a  decision  in  favor  of  the  plaintiff  will  not  tend  to  any  mis* 
chievous  consequences.  The  acceptor  was  primarily  liable  upon  the  bill  to 
the  plaintiff.  Field  sued  the  plaintiff  on  the  bill,  and  obtained  a  verdict  against 
him,  and  afler  that  verdict  the  pkintiff  paid  Field  40/.  on  account  of  the  bill. 
Field  also  brought  an  action  against  the  defendant  as  acceptor  of  the  bill,  and 
obtained  a  verdict  against  him  for  350/.,  and  judgment  was  signed  for  that  sum 
and  30/.  costs,  and  an  execution  issued  against  the  defendant,  under  which 
340/.  was  levied.  This  action  is  brought  to  recover  from  the  defendant  the 
sum  of  40/.,  which  the  plaintiff  was  compelled  to  pay  as  indorser  of  the  bill. 
This  case  differs  from  Cowley  v.  Bunlop,  7  T.  R.  565,  and  Houle  v.  Baxter, 
3  East,  177;  for  in  those  cases  the  acceptors  had  become  bankrupts,  and 
obtained  their  certificates  before  the  indorsers  made  any  payment  on  account 
of  the  bills.  At  the  time  of  making  such  payments,  therefore,  the  acceptors 
had  ceased  to  be  liable  on  the  bills.  Here,  the  money  paid  by  Pownal  i? 
money  which  the  defendant  Ferrand  was  liable  to  pay,  and  justice 
requires  that  Pownal  should  be  allowed  to  recover  it  back.     «lt  is  said  L 
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that  Pownal  ovght  to  have  sued  on  the  bill;  but  the  bill  was  not  in  his  pos* 
session,  and  even  if  it  was,  there  might  be  great  difficulty  in  suing  upon  it,  for 
the  present  defendant  might  have  pleaded  a  former  recovery  of  the  whole 
amount  of  the  bill.  The  plaintiff,  by  bringing  this  action  for  money  paid  to 
the  use  of  the  defendant,  avoids  this  difficulty.  I  am  of  opinion  that  he  is 
entitled  to  recover  upon  the  general  principle,  that  one  man,  who  is  compelled 
io  pay  money  which  another  is  bound  by  law  to  pay,  is  entided  to  be  reim* 
burned  by  the  latter ;  and  I  think,  that  money  paid  under  such  circumstances 
may  be  considered  as  money  paid  to  the  use  of  the  person  who  is  so  bound  to 
pay  iL 

Batlet,  J.  It  is  the  duty  of  the  acceptor  of  a  bill  to  pay  it  when  due.  If 
any  injury  result  to  him  by  reason  of  his  non-payment  of  the  bill,  he  has  no 
ground  of  complaint,  for  it  arises  from  his  own  breach  of  duty.  If  he  pays  the 
bill  when  it  becomes  due,  no  party  can  call  upon  him.  The  holder  of  a  bill, 
howe?er,  has  a  right  to  claim  payment  from  all  the  parties  to  it;  but  the 
acceptor  is  the  only  person  who  ought  to  expect  to  be  called  upon  to  pay  it 
Each  party  may  pay  something,  and  in  that  case  the  acceptor  will  be  respon* 
sibie  to  the  several  parties  to  the  extent  of  the  sums  which  they  have  paid. 
Here  the  holder  called  upon  the  plaintiff,  one  of  the  indorsers,  to  pay  the  bilU 
If  the  defendant  had  done  his  duty  as  acceptor,  the  plaintiff  would  not  have 
been  so  called  upon.  The  plaintiff  did  pay  40/.  to  the  holder  on  account  of 
the  bill ;  and  the  question  is,  whether  he  is  to  lose  that  sum,  or  has  any  remedy 
against  the  defendant,  in  consequence  of  whose  default  he  was  compelled  to 

*4441  ^^y  ^^  '^^  ^^^  ^*  ^^^  ^  ps^rtyt  by  voluntarily  paying  *the  debt  of 
-I  another,  does  not  acquire  any  right  of  action  against  that  other;  but  if 
I  pay  your  debt  because  I  am  forced  to  do  so,  then  I  may  recover  the  same ; 
for  the  law  raises  a  promise  on  the  part  of  the  person  whose  debt  I  pay  to 
reimburse  me.  That  principle  was  fully  established  in  the  case  of  ExaU  v. 
Partridge^  8  T.  R.  308.  There  the  goods  of  a  stranger,  which  were  on  the 
premises  of  another,  were  distrained  by  the  landlord  for  rent ;  and  the  stranger, 
in  order  to  redeem  them,  was  forced  to  pay  the  rent,  and  he  brought  an  action 
to  recover  the  same  from  the  three  joint  lessees,  from  whom  the  rent  was  due 
to  the  landlord ;  and  it  was  held,  that  as  the  money  was  paid  by  compulsion, 
in  satisfaction  of  a  demand  upon  the  three,  the  action  was  maintainable.  So 
in  this  case,  the  plaintiff  paid,  by  compulsion,  part  of  the  debt  due  from  the 
acceptor.  It  is  said  that  the  plaintiff  has  no  remedy,  because  he  has  not  paid 
the  whole  amount  of  the  bill ;  but  I  think  he  is  entitled  to  recover  the  part 
which  he  has  paid,  for  to  that  extent  the  defendant  has  been  benefited.  The 
cases  of  Cowley  v.  Dunlop^  7  T.  R.  565,  and  Hotde  v.  Baxter^  3  East,  177, 
are  distinguishable  from  the  present,  because  in  those  cases  the  acceptors  had 
become  bankrupts  and  obtained  their  certificates,  which  operated  as  statutable 
releases  of  their  debts  before  the  money  was  paid. 

HoLRoTD,  J.  I  am  of  opinion  that  this  action  for  money  paid  to  the  defend- 
ant's use  is  maintainable.  The  defendant,  as  acceptor  of  the  bill,  was  liable 
in  the  first  instance  to  pay  it.  If  he  had  performed  his  duty,  the  plaintiff 
would  not  have  been  called  upon  by  the  holder ;  but,  as  indorser,  he  was 
*445n  ^^^^  ^  ^  called  *upon  either  to  pay  the  whole  or  part ;  he  was  called 
^  upon,  and  was  actually  compelled  to  pay  part.  There  was  no  breach 
of  duty  on  his  part ;  and  I  think  that  he  having  been  compelled  by  law  to  pay 
money  which  the  defendant  was  liable  to  pay,  the  law  will  imply  a  promise 
on  the  part  of  the  latter  to  repay  the  money :  for  it  is  a  general  principle,  that 
a  man  who  pays  the  debt  of  another  by  compulsion,  may  recover  from  him 
the  amount  of  the  debt  so  paid.  It  is  said  that  the  plaintiff  by  making  this 
payment  was  only  remitted  to  his  remedy  upon  the  bill ;  but  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  in  this  action  upon  the  same  principle 
upon  which  a  surety  is  entitled  to  recover  money  from  his  principal.  I  think 
that  a  party  is  not  bound  to  resort  to  the  original  engagement*  unless  it  be  by 
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deed,  but  that  he  may  at  his  election  found  his  action  upon  the  original  engage- 
ment, or  bring  indebitatus  aantrnpsit  for  money  paid. 

LmxEDALE,  J.     The  authorities  cited  induced  me  for  some  time  to  entertain 
considerable  doubt  whether  the  plaintiff  as  indorser  could  recover  in  this  form ; 
but  upon  further  consideration,  I  am  of  opinion  that  although  the  plaintifT  by 
making  the  pa3rment  may  be  remitted  to  his  original  rigKt  upon  the  bill,  yet  he 
may  also  maintain  an  action  for  money  paid  to  his  use.     It  is  a  general  rule, 
that  a  man  who  is  compelled  by  process  of  law  to  pay  money  which  another  if 
liable  to  pay,  may,  in  an  action  of  indebitatui  aatumpsit  for  money  paid  to  the 
use  of  that  other,  recover  the  same.     This  case  in  principle  resembles  ExaUy. 
Partridge^  8  T.  R.  308.   There  the  ^lessees  were  liable  by  law  to  pay  r^MMf, 
the  rent.     Here  the  acceptor  was  liable  by  law  to  pay  the  amount  spe-  ^ 
cified  in  the  bill,  and  the  indorser  was  liable  only  in  default  of  payment  by  the 
acceptor.     So  in  Uxall  v.  Partridge^  the  stranger  having  his  goods  upon  the 
premises  in  respect  of  which  the  rent  was  due,  became,  by  reason  of  the  default 
of  the  lessees,  liable  to  satisfy  the  rent  out  of  his  goods.     It  was  held  in  that 
case,  that  the  law  would  imply  a  promise  on  the  part  of  the  lessees  to  repay 
the  stranger  the  rent  which  he  had  been  compelled  to  pay.     It  is  true  that  in 
this  case,  the  acceptor  will  become  liable  to  several  actions ;  but  he  has  brought 
that  upon  himself  by  not  paying  the  bill  when  it  became  due,  as  he  ought  to 
have  done.     The  same  inconvenience  might  happen  in  the  case  of  a  distreas 
for  rent;  for  if  the  goods  of  different  persons  were  distrained  upon,  and  they 
severally  contributed  sums  towards  payment  of  the  rent,  the  lessees  would  be 
liable  to  several  actions. 

Rule  refused. 


MORRIS  V.  MELLIN. 

The  fparth  section  of  the  statute  3  G.  4,  c.  39,  which  requires  the  defipassnce  to  a  warrtnt 
of  attorney  to  be  written  on  the  psper  or  parchment  on  which  the  instrument  itself  is 
written,  applies  only  to  such  wsrrants  of  attornev,  &c.,  as  fall  within  the  former  sect  ions 
of  the  act,  viz.,  warrants  of  attorney,  which,  in  the  event  of  not  being  filed  within  twentv- 
one  days  after  execution,  are  void  against  the  assignees  of  a  bankrupt;  and  conseqnentiy 
a  warrant  of  attorney  subject  to  a  aefeasance,  not  written  on  the  same  paper  or  parch- 
ment, is  not  void  sgsinst  the  assignee  of  an  insolvent  debtor:  Held,  by  Lord  Tevtu- 
DEif,  C.  J.,  Baylst  and  Lzttlboale,  Js.    Holkotd,  J.,  dit$etuiente, 

A  RULE  nisi  had  been  obtained  for  setting  aside  the  judgment  signed  in  this 
cause,  and  for  cancelling  the  warrant  of  attorney  on  which  the  judgment  had 
been  entered  up.  The  warrant  of  attorney  was  executed  on  the  12th  of  April* 
1824,  and  purported  on  *the  face  of  it  to  be  given  for  the  purpose  of  r^Mim^ 
securing  payment  from  the  defendant  to  the  plaintiff  of  750/.;  but  it  now  ^ 
appeared  by  affidavit  that  it  was  executed  upon  the  express  condition  that  it 
was  only  to  stand  as  a  security  for  a  sum  to  be  awarded  by  an  arbitrator  named 
by  the  parties,  that  no  award  had  been  made,  and  that  the  defendant  Mellio,  in 
March,  1826,  had  taken  the  benefit  of  &e  insolvent  act,  and  one  James  Currie 
was  appointed  assignee  of  his  estate  and  efifects.  The  warrant  of  attorney  was 
filed  and  judgment  entered  up  within  twenty-one  days  aOer  execution.  The 
present  rule  was  obtained  on  the  application  of  Currie,  the  assignee,  upon  the 
ground,  among  others,  that  the  warrant  of  attorney  was  void  by  the  statute  3  O. 
4,  c.  89,  s.  4,  because  the  defeasance  was  not  written  on  the  same  paper  or 
parchment  before  the  time  when  it  was  filed. 

Bampas  now  showed  cause.     The  statute  8  6.  4,  c.  30,  s.  4,  enacts,  not 
that  every  warrant  of  attorney  given  subject  to  a  defeasance  shall  be  void  unlefs 
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written  on  the  same  paper  or  parchment*  but  only  Bueh  warrants  of  attorney  as 
are  mentioned  in  the  preceding  sections,  and  those  are  warrants  of  attorney 
which,  if  not  filed  within  twenty-one  days,  or  whereupon  judgment  is  not 
entered  up  within  that  time,  are  made  void  only  against  assignees  of  a  bankrupt. 
Here  the  warrant  of  attorney  was  filed,  and  the  judgment  was  entered  up, 
within  twenty-one  days  after  the  execution,  and  there  has  been  no  bankniptcy, 
and,  therefore,  this  is  not  a  warrant  of  attorney  within  the  meaning  of  the  fourth 
section. 

Bussell^  contra.  The  fourth  section  must  be  read  as  if  the  words  were 
MAiQ-y  "every  warrant  of  attorney;"  for  •otherwise  this  consequence  will 
^  follow,  that  secret  warrants  of  attorney  will  be  void  only  against  assignees 
of  a  bankrupt,  and  not  against  the  assignees  of  an  insolvent  debcor;  wtiereas  it 
appears  manifestly  from  the  tide  and  the  preamble  of  tiie  statute,  that  the  object 
of  the  legislature  was  to  protect  the  creditors  of  insolvents  as  well  as  of  bank- 

IHptB. 

Lord  Tektkrden,  G.  J.  The  question  in  this  case  is  simply  this,— whether 
by  the  true  coofltruction  of  the  fourth  section  of  the  statute  3  G.  4,  c.  30,  s.  4, 
the  words  «*  such  warrant  of  attorney  or  cognovit  actionem"  are  to  be  under- 
stood as  comprehending  evety  warrant  of  attorney,  or  such  only  as  are 
described  particularly  in  the  former  sections,  and  are  there  declared  void  in 
favor  of  the  assignees  of  a  bankrupt,  unless  they  are  filed  within  twenty-one 
days,  or  unless  judgment  be  entered  up  on  them  within  that  time.  It  seems  to 
me  that  the  question  can  by  no  means  depend  on  the  filing  of  the  warrant  of 
attorney.  The  tide  of  tlie  act  is,  **  An  act  for  preventing  frauds  upon  creditors 
upon  secret  warrants  of  attorney  to  confess  judgment."  The  preamble  recites, 
that  'injustice  is  frequendy  done  to  creditors  by  secret  warrants  of  attorney  to 
confess  judgment."  The  recital,  as  well  as  the  tide,  shows  therefore  that  the 
object  of  the  act  of  Parliament  was  to  protect  creditors ;  and  one  might  have 
expected  that  the  enactment  would  be  co-extensive  with  the  mischief  recited, 
and  would  in  express  terms  make  secret  warrants  of  attorney  void  against  alt 
creditors ;  but  it  is  narrower  than  the  preamble.  The  second  section  enacts, 
that  **  unless  the  warrant  of  attorney  shall  be  filed  or  judgment  entered  up  within 
•4401  twenty-one  days  after  the  *execution  of  it,  such  warrant  of  attorney 
-I  shall  be  fraudulent  and  void  against  the  assignees  of  a  bankrupt"  .  If 
we  were  to  give  to  the  fourth  section  the  effect  we  are  called  upon  to  do,  it 
would  apply  to  all  warrants  of  attorney,  and  it  would  have  the  efl^ect  of  protect* 
ing  creditors,  although  no  commission  of  banknipt  had  issued  against  the  debtor 
who  gave  the  warrant  of  attorney,  and  it  would  render  it  void  in  favor  of  the 
party  himself.  It  is  a  general  rule,  in  the  interpretation  of  acts  of  Parliament, 
that  an  enactment,  the  effect  of  which  is  to  cut  down,  abridge,  or  restrain  any 
written  instrument,  shall  have  a  limited  construction.  The  first  section  of  this 
statute  enacts  that  the  holder  may,  if  he  think  fit,  file  the  warrant  of  attorney 
and  defeasance  within  twenty-one  days.  The  second  section  then  declares 
what  shall  be  the  consequence  if  it  be  not  filed  within  the  time  mentioned,  viz., 
that  it  shall  be  null  and  void,  not  generally ^  but  against  the  aasipieea  of  a  banlc 
rupt.  The  third  section  contains  a  similar  enactment  as  to  a  cognovit  actionem. 
Then  comes  the  fourth  section,  which  enacts,  that  *«  if  iuch  warrant  of  attorney 
or  cognovit  actionem  shall  be  given  subject  to  any  defeasance  or  condition, 
such  defeasance  or  condition  shall  be  written  on  the  same  paper  or  parchment 
on  which  such  warrant  of  attorney  or  cognovit  actionem  shall  be  written  before 
the  time  when  the  same  shall  be  filed,  otherwise  such  warrant  of  attorney  or 
cognovit  actionem  shall  be  void  to  all  intents  and  purposes."  Now  if  we  were 
to  hold  every  warrant  of  attorney  not  filed  within  the  time  mentioned  in  the 
second  section  to  be  void  to  all  intents  and  purposes  by  reason  of  the  defeasance 
not  having  been  written  on  the  same  paper  or  parchment,  we  should  make 
*4501  ^  °^^  ^^^  merely  afford  ^protection  to  creditors  under  a  commission 
-*  of  bankruptt  but  to  a// creditors ;  and  we  should  even  enable  a  party 
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who  gave  the  warrant  of  attorney  to  treat  it  as  a  nullity  on  that  ground.  I  tliisk 
that  the  fourth  section  applies  to  such  warrants  of  attorney  only  as  wouid^  by 
the  former  provisions  of  the  act,  be  fraudulent  and  void  against  creditors  under 
a  commission  of  bankrupt,  in  consequence  of  their  not  having  been  filed  within 
twenty-one  days  after  the  execution  thereof,  or  judgment  not  having  been 
entered  up  within  that  time:  and  that  being  so,  I  think  this  rule  ought  to  be 
discharged. 

Baylet,  J.     This  is  a  question  of  considerable  difficulty ;  but  I  incline  to 
think  that  all  the  clauses  of  the  act  are  to  be  confined  to  the  protection  of  credit- 
ors under  a  commission  of  bankrupt,  and  ought  not  to  be  extended  to  protect 
all  creditors  or  parties  to  the  instrument,  so  as  to  enable  them  to  treat  the  instra- 
ment  as  a  nullity.     It  is  a  general  rule,  that,  in  order  to  avoid  any  written 
instrument  by  positive  enactment,  the  words  of  that  enactment  ought  to  be  bo 
clear  and  express  as  to  leave  no  doubt  of  the  intention  of  the  legislature.     If 
the  construction  contended  for  in  this  case  were  to  prevail,  one  of  the  partiet 
to  the  warrant  of  attorney  might  treat  it  as  a  nuUit}',  on  the  ground  that  the 
defeasance  was  not  written  on  the  same  paper  or  parchment  as  the  warrant  of 
attorney,  but  the  title  of  the  act  shows  that  creditors  were  the  persons  intended 
to  be  protected.    From  the  preamble  it  appears  that  the  only  mischief  contem« 
plated  was  the  injustice  done  to  creditors.     Then  the  first  section  enacts,  not 
that  every  warrant  of  attorney  shall  be  filed,  but  that  if  the  holder  shall  think 
fit,  it  shall  be  filed.     Then  section  2  declares  ^warrants  of  attorney  not  r^^Kt 
filed  within  the  time  therein  mentioned,  or  on  which  judgment  shall  not  ^ 
be  entered  up  within  that  time,  to  be  void,  not  against  all  creditors,  but  against 
the  assignees  under  a  commission  of  bankrupt.     Such  an  instrument,  notwith* 
standing  this  enactment,  therefore,  would  be  valid  against  the  assignees  of  an 
insolvent  debtor.     That  section  applies  only  to  warrants  of  attorney.     The 
third  section  contains  the  same  provision  as  to  a  cognovit.     But  that  is  Dot  a 
general  provision  that  every  cognovit  actionem  shall  be  void  against  all  credit> 
ors,  but  only  against  the  assignees  of  a  bankrupt.     These  sections  would  not 
entide  a  party  to  a  warrant  of  attorney  or  a  cognovit,  to  apply  to  the  Court  to 
vacate  the  instruments  or  judgments  entered  up  on  them.     All  the  provisions 
of  this  act  seem  to  contemplate  a  protection  to  creditors.     The  fourth  section 
enacts,  **  that  if  such  warrant  of  attorney  shall  be  given,  subject  to  a  defeasance, 
such  defeasance  or  condition  shall  be  written  on  the  same  paper  before  the 
time  when  the  warrant  of  attorney  shall  be  filed,  otherwise  such  warrant  o( 
,  attorney  shall  be  null  and  void  to  all  intents  and  purposes."     The  question  in 
this  case  depends,  as  it  seems  to  me,  not  only  on  the  efiect  of  the  words,  ^  such 
warrant  of  attorney f^*  but  of  the  words,  **  to  all  intents  and  purposes $" 
whether  the  instrument  is  to  be  void  to  all  intents  and  purposes,  or  void  only 
to  the  intent  and  purpose  of  giving  to  creditors  that  protection  contemplated  by 
the  other  clauses  of  the  act.     Seeing  that  the  provisions  in  the  former  sections 
have  in  view  the  protection  of  creditors  only,  and  there  being  no  recital  in  thi3 
section  to  show  a  diflerent  intent,  I  incline  to  think  that  the  warrants  of  attor- 
ney contemplated  by  the  fourth  section  of  the  act,  with  respect  to  which  the 
defeasance  *i8  required  to  be  on  the  same  paper  or  parchment  as  the   r«^go 
warrant  of  attorney,  are  such  only  as  are  mentioned  in  the  former  sec-   ^ 
tion,  viz.  those  which  will  be  void  against  the  assignees  of  a  bankrupt,  in  case 
they  are  not  filed  in  due  time.     At  the  time  when  the  act  passed  there  was  a 
rule  of  this  Court,  (Michaelmas  term,  42  G.  3,  1801,)  which  gave  some  pn>» 
tection  to  parties  affected  by  warrants  of  attorney :  that  rule  required  every 
attorney  who  should  prepare  a  warrant  of  attorney  to  confess  judgment  which 
was  to  be  subject  to  any  defeasance,  to  cause  such  defeasance  to  be  written  on 
the  same  paper  or  parchment  on  which  the  warrant  of  attorney  was  wrilteD» 
or  to  cause  a  memorandum  in  writing  to  be  made  on  such  warrant  of  attorney* 
containing  the  substance  and  effect  of  such  defeasance.    Upon  the  whole,  look- 
ing to  the  title  and  preamble  of  the  act,  from  which  it  appeara  that  the  kgisia- 


452] 


6  Barnewall  &  Cresswell.  309 


tare  had  in  view  the  protection  of  creditors  only,  and  looking  to  the  Fecond  and 
third  sections,  which  make  the  instruments  therein  mentioned  void  against  the 
assignees  of  a  bankrupt  only,  the  inclination  of  my  opinion  is,  that  the  fourth 
section  makes  noli  and  void  those  instruments  alone  which  would  be  void 
igainst  the  assignees  of  a  bankrupt  in  case  they  were  not  filed  in  due  time; 
and  that  being  so,  I  think  this  rule  ought  to  be  discharged. 

HoLRoTo,  J.    I  own  that  the  inclination  nf  my  opinion  is,  that  the  fourth 
eection  extends  to  all  warrants  of  attorney.     I  think  that  the  effect  of  giving  it 
a  narrower  construction  might  be,  to  render  successful  those  very  frauds  which 
it  was  the  object  of  the  legislature  to  prevent.     I  think,  also,  that  the  enact- 
ment ought  not  to  be  narrowed,  either  by  reason  of  the  matter  contained  in  the 
^4531  ^^^  ^^  ^^^  preamble.     The  preamble  recites,  ***  that  injustice  is  fre- 
^  quently  done  to  creditors  by  secret  warrants  of  attorney  to   confess 
judgment,  whereby  persons  in  a  state  of  insolvency  are  enabled  to  keep  up 
tlie  appearance  of  being  in  good  circumstances ;  and  the  persons  holding  such 
warrants  of  attorney  have  the  power  of  taking  the  property  of  snch  inaoloents 
at  any  time,  to  the  exclusion  of  the  rest  of  the  creditors."     In  the  preamble, 
therefore,  the  legislature  contemplate  the  creditors  of  persons  in  a  state  of  insoU 
reney,  and  not  merely  the  creditors  of  those  who  afterwards  become  bankrupt; 
and  I  think  the  words  of  the  fourth  section  are  large  enough  to  comprehend  all 
wrarrants  of  attorney  which  are  within  the  mischief  recited.    If  they  be  confined 
in  construction  to  such  only  as  would  be  void  against  the  assignees  of  a  bank- 
rupt by  the  second  section,  the  consequence  will  be,  that  the  creditors  of  an 
insolvent  debtor,  whom  it  was  equally  the  object  of  the  legislature  to  protect, 
will  be  deprived  of  all  benefit  of  the  statute.     It  may  be  beneficial  to  the 
creditors  of  an  insolvent,  or  even  to  the  party  giving  or  taking  a  warrant  of 
attorney,  that  the  defeasance  should  be  written  on  the  same  paper  or  parch- 
ment as  the  warrant  of  attorney,  in  order  that  precise  information  of  the  nature 
of  the  instrument  may  be  obtained  at  any  subsequent  time;  the  legislature 
may,  therefore,  have  intended  to  require  it  in  all  cases.     The  words  of  the 
fourth  section  are,  **  that  such  warrant  of  attorney  or  cognovit  actionem  shall 
be  void  to  all  intents  and  purposes.**     But  if  the  construction  contended  for 
prevail,  it  will  be  void  only  to  the  intent  and  purpose  of  protecting  the  creditors 
of  a  bankrupt.     It  will  not  be  void,  even  in  favor  of  the  creditors  of  an  insolvent 
debtor.     But  as  it  is  clear  that  the  legislature  contemplated  the  injustice  done 
to  the  creditors  of  persons  in  a  state  of  insolvency,  I  incline  to  think  that  a 
*4541  '^^'^^'^^  ^^  attorney  subject  to  a  defeasance  or  condition  not  written 
^  on  the  same  paper  or  parchment,  is  void  against  the  assignee  of  an 
insolvent  debtor,  within  the  meaning  of  the  fourth  section  of  this  statute. 

Edward  Hoiroud,  amictis  curise,  suggested,  that  the  statute  7  G.  4,  c.  57, 
s.  33,  was  a  legislative  declaration;  that  the  provisions  of  the  statute  3  G.  4, 
c.  39,  did  not  extend  to  the  assignees  of  an  insolvent  debtor. 

LiTTLBDALE,  J.  I  am  of  Opinion  that  this  rule  ought  to  be  discharged.  The 
question  depends  upon  the  words,  '*such  warrant  of  attorney,*'  in  the  fourth 
section.  That  may  mean  every  warrant  of  attorney,  or  such  only  as  are 
mentioned  in  the  former  sections.  The  title  of  the  act,  as  well  as  the  preamble, 
shows  that  the  object  of  the  legislature  was  to  prevent  frauds  upon  creditors. 
The  second  and  third  sections  make  warrants  of  attorney  in  certain  cases  void 
against  the  assignees  of  a  bankrupt.  The  title,  therefore,  the  preamble,  and  the 
provisions  contained  in  the  second  and  third  sections,  seem  to  be  confined  in 
their  operation  to  the  protection  of  creditors.  Then  the  fourth  section  enacts, 
*'that  if  snch  warrant  of  attorney  or  cognovit  shall  be  given,  subject  to  a  defea- 
sance, taeh  defeasance  shall  be  written  on  the  same  paper  or  parchment  as  the 
warrant  of  attorney  or  cognovit,  before  the  time  when  the  same,  or  a  copy 
thereof^  shall  be  filed,  otherwise  such  warrant  of  attorney  or  cognovit  shall  be 
void  to  all  intents  and  purposes.'*  This  section  comes  after  the  other  enact- 
ments, and  we  must  look  to  them  to  see  what  is  the  warrant  of  attorney  or 
Vol.  XIIL— 37  s  2 
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cognovit  actionem  to  which  the  word  $uch  in  this  section  applies.  Now,  tbe 
instruments  mentioned  in  those  enactments  were  warrants  oi  attorney  p^... 
*limited  in  their  nature,  and  which  were  to  be  void  against  assignees  of  ^ 
a  bankrupt,  in  case  they  were  not  filed,  or  judgment  entered  up  on  them  within 
twenty-one  days.  It  is  said  that  this  section  extends  to  all  warrants  of  attor- 
ney, where  other  creditors  than  those  of  a  bankrupt  are  interested,  or  even 
where  creditors  have  no  interest  whatever.  But  there  is  no  provision  made  as 
to  tlie  consequences  of  not  filing  a  warrant  of  attorney,  where  the  creditors  of 
an  insolvent  debtor  are  concerned.  It  seems  to  me,  that  the  true  meaniii^  of 
the  fourth  section  is  this,  that  those  warrants  of  attorney  which  would  be  void 
within  the  former  provisions  of  the  act,  by  reason  of  their  not  having  been  filed 
within  twenty-one  days  after  execution,  shall  be  null  and  void  also  within  the 
fourth  section,  for  want  of  having  the  defeasance  written  on  the  same  paper  or 
parchment  as  the  warrant  of  attorney  or  cognovit  actionem.  The  atatoie 
7  O.  4,  c.  67,  s.  33,  recites,  that  it  was  expedient  to  extend  the  provisions  of 
the  statute  3  G.  4,  c.  39,  and  enacts,  that  the  last  mentioned  act  shall  extend  to 
the'  assignee  of  every  prisoner  who  shall,  within  the  time  therein  mentioned, 
apply  to  the  Insolvent  Court  for  his  discharge  from  confinement,  as  if  the  last 
mentioned  act  had  been  expressly  therein  enacted ;  and  it  then  declares,  that 
all  warrants  of  attorney,  Sic,^  &c.,  which,  by  the  last  mentioned  act,  were 
declared  to  be  fraudulent  and  void  against  the  assignees  of  a  bankrupt,  shall  be 
deemed  fraudulent  and  void  against  the  assignees  of  an  insolvent  debtor.  This, 
AS  it  seems  to  me,  is  a  legislative  declaration,  that  the  statute  3  G.  4,  c.  39,  did 
not  make  such  instrument  void  against  the  assignees  of  an  insolvent  debtor. 
Upon  the  whole  I  think  that  this  rule  ought  to  be  discharged. 

Rule  dischaifed. 


MOORE  et  al.  v.  HAMMOND.  [*456 

By  tfa«  deed  of  settlement  of  a  joint  stock  company,  it  was  provided  that  the  directoraof 
the  company  should,  without  notice  or  summons,  meet  together  at  their  office  ooce  io 
every  week,  on  and  at  such  day  and  hour  aa  they  should,  from  time  to  time,  sf^ree  upon, 
and,  also,  at  such  other  times  as  thev  should,  from  time  to  time,  be  convened  in  miooer 
thereinafter  mentioned,  or  adjourned  to,  and  that  three  directors  should  be  a  board.  Bv 
another  clause,  any  three  directors  were  empowered  at  any  time  to  call  a  special  board 
or  meeting,  by  giving,  under  their  hands  in  writing,  three  days'  notice  to  tbe  other 
directors  of  the  company,  which  notices  were  to  be  countersigned  by  the  secretary,  tod 
to  be  sent  by  him  two  days  prior  to  liie  time  sppoinred  for  such  meeting:  Held,  that  in 
order  to  constitute  a  good  weekly  meeting  without  notice  or  summons,  the  day  and  boor 
of  meeting  must  have  been  previously  agreed  upon  by  the  directors,  and  therefore,  tbii 
a  meeting  of  three  directors,  without  previous  agreement  on  their  part  to  mectonioT 
fixed  day  or  hour,  was  not  a  meeting  duly  convened  within  the  meaning  of  the  deed  of 
settlement. 

Declaration  stated,  that  by  an  indenture  made  between  the  several  persoDS 
whose  names  were  thereunto  subscribed,  and  whose  seals  were  thereto  affixed, 
except  the  said  plaintiffs,  of  the  one  part;  and  said  plaintiflTs  of  the  other  part, 
afler  reciting  as  therein  mentioned,  it  was  witnessed,  that  for  certain  purposes 
in  the  indenture  mentioned,  each  of  the  several  parties  to  the  indenture,  except 
the  said  plaintiffs,  did  thereby  for  himself  or  herself,  and  his  or  her  heim 
executors,  administrators,  and  assigns,  covenant  with  the  said  plaintiffs,  thei\ 
executors,  dl^c,  amongst  other  things,  that  the  said  several  persons,  parties 
to  the  indenture,  all  of  whom  were  thereafter  distinguished  by  the  title  of 
Proprietors,  and  the  several  other  persons  who  should  become  proprietors 
as  thereinafter  was  mentioned,  should,  while  holding  shares  in  tbe  capital 
of  a  certain  company  thereinbefore  proposed  to  be  establishedt  ^  ^^ 
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they  glioiild  cease  to  be  such  proprietors  in  th^  manner  thereinafter  men- 
tioned, be  and  continue  for  the  term  of  fifly  years  from  the  date  thereof,  or 
until  the  same  should  be  dissolved,  under  the  provisions  thereinafter  in  that 
behalf  contained,  a  company  or  partnership,  society  or  association,  by  and 
under  the  name  and  firm  of  the  Cornwall  and  Devonshire  Mining  Company, 
*457l  '^^  ^^'  *^^^  affairs  and  concerns  of  the  said  company  or  partnership 

-*  society  should  be  conducted  and  managed  under  and  subject  to  the 
several  rules,  regulations,  and  conditions,  restrictions,  clauses,  and  agreements 
thereinafter  contained,  and  amongst  others  the  following:  that  is  to  say,  that 
for  the  orderly  and  more  effectual  management  of  the  affairs  of  the  partnership 
society,  there  should,  during  the  continuance  of  it,  be  kept  up  a  certain  number 
of  directors,  and  that  the  directors  should  meet  together  at  all  times,  and  accord- 
ing to  the  regulations  and  conditions  in  the  indenture  in  that  behalf  mentioned ; 
and  that  any  such  meeting  of  directors,  which  should  consist  of  three  or  more 
directors  for  the  time  being,  should  be  and  be  styled  a  board  of  Directors,  at 
their  full  discretion  from  time  to  time  to  come  to  a  resolution  that  the  proprie- 
tors should  be  called  upon  to  pay,  at  any  time,  within  one  calendar  month  from 
the  time  of  such  resolution,  any  further  instalment  on  each  of  their  shares,  till 
the  whole  sum  payable  on  each  should  have  been  paid ;  and  that  when  the 
board  of  directors  should  have  come  to  a  resolution  to  call  for  any  further  setr 
tlement,  they  should  call  on  all  the  proprietors  to  contribute  the  same  rateably, 
in  proportion  to  the  number  and  amount  in  value'  of  their  several  and  respect- 
ive shares,  and  that  a  circular  letter  should  be  delivered  or  sent  by  the  post  to 
each  proprietor,  informing  him  or  her  of  the  resolution,  and  of  the  day  and 
place  fixed  by  the  board  for  the  payment  of  such  further  instalment ;  and  that 
every  proprietor  should  pay  such  instalment  at  the  day  and  place  so  fixed  in 
that  behalf  as  aforesaid.  Averment,  that  the  defendant  became  and  still  was  a 
proprietor  of  divers,  to  wit,  twenty  shares  of  50/.  each,  in  the  capital  of  the 
*4Sfil  '^^^  company  or  partnership  society,  *and  duly  executed  the  indenture 

-J  as  such  proprietor;  that  after  the  making  of  the  indenture,  to  wit,  on  the 
14th  of  September,  1826,  at,  &c.,  at  a  meeting  of  the  board  of  directors  of  the 
company,  duly  convened  and  held,  according  to  the  regulations  and  conditions 
in  the  indenture  in  that  behalf  contained,  the  sum  of  35/.  then  remaining  due 
and  payable  on  each  of  the  said  shares,  it  was  resolved,  that  the  proprietors 
should  thereby  be  called  upon  to  pay,  on  or  before  the  13th  of  October  then 
next,  a  further  instalment  of  5/.  on  each  of  their  shares,  and  that  a  board  of 
directors  should  be  held  on  the  last-mentioned  day,  at  eleven  o'clock  in  the 
forenoon  precisely,  at  the  ofiices  of  the  company.  No.  26  Liombard  Street,  for 
the  purpose  of  receiving  such  further  instalment;  that  on  the  14th  of  Septem- 
ber, 1826,  a  circular  letter  was  sent  by  the  post  to  the  defendant,  informing  him 
of  the  resolution,  and  of  the  day  and  place  fixed  by  the  said  board  for  the  pay- 
ment of  such  further  instalment,  whereby  and  by  force  of  the  indenture  the 
defendant  became  liable  to  pay  the  sum  of  100/.,  being  the  amount  of  the  said 
instalment  of  5/.  on  each  of  his  twenty  shares,  at  the  time  and  place  in  that 
behalf  mentioned  as  aforesaid,  of  which  the  defendant  had  notice.  Breach, 
non-payment  of  the  said  sum  of  100/.  The  defendant  pleaded,  first,  non  est 
factum^  and,  secondly,  that  there  was  no  such  meeting  of  a  board  of  directors 
of  the  said  company  or  partnership  society,  duly  convened  and  held  according 
to  the  regulations  and  conditions  in  the  supposed  indenture  in  that  behalf  con- 
tained. At  the  trial,  before  Lord  Tbnterdbn,  G.  J.,  at  the  Middlesex  sittings 
after  last  term,  it  appeared  that  the  plaintiffs  were  the  trustees  of  a  joint  stock 
company,  called  the  CornwaU  and  Devonshire  Mining  Company,  and  that  the 
M501  *^'^^^^^^^^  ^^  ^  partner  or  shareholder  in  that  company.   By  the  deed 

^  of  setdement  it  was  provided,  that  the  directors  of  the  company  should, 
without  notice  or  summons,  meet  together  at  the  house  or  office  of  the  com* 
pany,  once  in  every  week  at  tlie  least,  on  and  ai  such  day  and  hour  as  thmf 
should  from  time  to  time  agree  iijK>n,  and  also  at  such  other  times  as  ihey 
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should  from  time  to  time  be  convened  in  manner  thereinafter  mentioned  or 
assented  to.  By  another  clause  it  was  provided,  that  any  three  directors  of 
the  company  might  at  any  time  call  a  special  board  or  meeting  of  the  directors 
thereof,  by  leaving,  three  days  prior  to  the  time  appointed  for  soeh  special 
board  or  meeting,  with  the  secretary  for  the  time  being  of  the  said  company, 
notices  in  writing  for  the  several  other  directors  of  the  said  company,  which 
notice  should  be  made  under  the  respective  hands  of  such  directors  conveoiof 
such  board  or  meeting,  should  be  countersigned  by  the  secretary  for  the  iimt 
being  of  the  company,  and  should  be  sent  by  him,  by  post  or  othenrbe,  two 
days  prior  to  the  time  appointed  for  such  special  board  or  meeting,  which  last- 
mentioned  respective  periods  of  three  days  and  two  days  should  be  calculated 
exclusive  of  the  days  of  giving  or  sending  such  notices,  and  exdusiTe  of  the 
day  of  holding  such  special  committee.  By  another  clause  it  was  ptonded, 
that  every  such  meeting  of  directors  of  the  company,  whether  weekly  or  othe^ 
wise,  which  should  consist  of  three  or  more  directors  for  the  time  being  of  the 
company,  should  be  and  be  styled  a  Board  of  Directors  ;  and  that  no  business 
should  bo  transacted  at  any  weekly  or  other  meeting  of  directors  of  the  com- 
pany, unless  three  directors  thereof  at  the  least  were  present  at  the  commence- 
ment of  the  business ;  and  when  a  decision  or  ^determination  should  ^^^q 
take  place  upon  the  whole  or  such  part  of  the  business  as  should  be  ^ 
then  under  consideration,  then  the  clause  authorized  the  board  of  directors,  at 
their  discretion,  from  time  to  time  to  oome  to  a  resolution  that  the  proprietors 
should  be  called  upon  to  pay,  at  any  time  within  one  calendar  month  from  the 
time  of  such  resolution,  any  further  instalment  on  each  of  their  shares,  till  the 
whole  sum  payable  on  each  such  share  should  have  been  paid.  It  was  proved 
that  on  Thursday,  the  14th  of  September,  1826,  a  meeting  was  held  at  which 
the  secretary  and  three  directors  were  present,  (the  chairman  of  the  company 
being  one.)  The  day  of  meeting  had  not  been  previously  fixed  or  agreed  upon 
by  the  directors,  nor  was  it  held  in  pursuance  of  an  adjournment  from  a  fonoer 
meeting,  for  there  had  been  no  meeting  of  the  directors  since  the  8th  of  Atignst 
preceding.  The  rough  drai^  of  the  proceedings  made  by  the  secretary,  as  well 
as  the  copy  of  the  proceedings  transcribed  into  the  books  of  the  company, 
where  the  minutes  of  the  proceedings  of  the  board  of  directors  usuaUy  were 
entered,  and  which  were  signed  by  the  chairman,  were  produced;  and  it 
appeared  that  a  resolution  was  then  come  to  that  a  call  should  be  made 
of  5/.  on  each  share,  to  be  paid  on  the  13th  of  October.  Upon  this  evidence 
the  defendant's  counsel  contended  that  the  meeting  was  not  duly  convened. 
It  clearly  was  not  a  good  special  board  or  meeting  of  the  directors,  for 
that  could  only  be  called  by  three  directors  of  the  company,  giving  three 
days*  notice,  &;c.  Secondly,  although  the  directors  might,  without  notice 
or  summons,  meet  weekly,  yet  such  a  meeting  could  only  be  held  either  by 
adjournment  or  at  such  day  and  hour  as  ihej  the  directors  should  from 
*time  to  time  agree  upon.  Now  this  was  not  a  meeting  held  in  pur«  r,^^i 
suance  of  any  resolution  of  an  adjournment  come  to  at  a  former  meeting,  '- 
nor  had  the  directors  previously  agreed  upon  any  day  or  hour  at  which  they 
should  meet.  To  this  it  was  answered,  by  die  plaintiflTs  counsel,  that  it  mast 
be  taken  that  the  meeting  was  duly  convened,  the  minutes  of  the  meeting 
having  been  regularly  entered  by  the  secretary,  in  the  books  belonging  io  the 
board  of  directors,  and  signed  by  the  chairman  ;  and  that  it  was  not  competent 
therefore  to  the  defendant  to  show  that  no  prior  meeting  had  been  held,  at  which 
a  resolution  of  an  adjournment  had  taken  place ;  and,  secondly,  assuming  that 
there  had  been  no  adjournment,  it  was  contended  that  this  was  a  regular  meet- 
ing held  by  three  directors  without  notice  or  summons,  for  the  three  directors 
did  meet  on  the  14th  of  September,  and  passed  the  resolution,  w.hich  was  regu* 
larly  entered ;  they  thereby  showed  that  they  agreed  to  meet  at  the  day  ^^ 
time  when  they  passed  the  resolution.  It  was  true  that  there  was  no  evidence 
of  any  prior  agreement  on  the  part  of  the  directors  that  there  should  be  »  meet- 
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ing  on  any  fixed  day,  bnt  that  was  unnecessary.  In  order  to  convene  a  special 
board,  gpreat  form  and  precision  were  required.  The  notices  must  be  signed 
by  three  directors,  and  left  three  days  widi  the  secretary,  and  five  days  must 
intervoie  before  the  meeting  can  be  held.  Beipre  any  such  meeting  can  be 
convened,  it  may  in  the  mean  time  be  essential  that  a  board  may  be  held,  for 
no  act  can  be  done  but  by  a  board  of  directors.  The  mines  may  have  been 
fiooded,  or  some  other  accident  may  have  occurred  which  may  have  rendered 
it  necessary  that  some  act  should  immediately  be  done  by  the  company,  and 
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unless  the  directors  had  a  power  of  meeting  *in  this  manner  without  a 


sammons  from  the  secretary,  the  company  might  have  been  destroyed. 
Lord  Tentbrden,  G.  J.     It  is  of  great  importance  to  a  partnership,  consist- 
ing, as  this  does,  of  a  large  number  of  persons,  who  place  the  management  and 
control  of  their  affairs  in  a  small  number,  and  by  the  deed  by  which  they  so 
place  th«r  affairs  under  the  management  of  that  small  number,  provide  certain 
regulations  for  the  conduct  of  that  small  number,  by  whatever  name  they  may 
be  designated,  that  the  regulations  regarding  the  meetings  of  those  intrusted  with 
the  management  of  their  affairs  should  be  held  in  pursuance  of  the  directions 
of  the  deed.     The  deed  in  question  provides  for  two  classes  of  meetings  of  the 
directors ;  the  one  to  be  held  without  summons  or  notice,  the  other  to  be  held 
upon  sammons.    The  class  that  may  be  held  without  summons  or  notice  are 
weekly  meelings ;  and  they  are  to  be  held  at  such  day  and  hour  as  the  directors 
shall  from  time  to  time  agree  upon.     Supposing,  therefore,  the  directors  at  any 
meeting  to  have  come  to  a  resolution  that  there  should  be  a  meeting  held  on  any 
one  specified  day  in  the  week,  a  meeting  on  that  day  without  notice  or  sum- 
mons would  be  a  good  meeting  within  the  provisions  of  this  deed;  but  unless 
the  directors  have  previously  agreed  upon  die  day  on  which  the  meeting  shall 
be  held,  it  appears  to  me  that  a  meeting  on  any  other  day  is  not  a  good  weekly 
meeting  within  the  meaning  of  this  clause.     If  it  were  held  to  be  so,  it  would 
be  in  the  power  of  any  three  of  the  directors,  the  chairman  or  deputy  chairman 
beings  one,  to  hold  a  meeting  to  make  an  order  for  payment  on  shares,  or  to  do 
any  other  act  whatsoever  regarding  the  affairs  of  the  company,  without  any 
•4fS^1    ''^^^^  ^  ^®  "proprietors.     I  cannot  think  that  such  was  the  meaning 
-*    of  this  clause;  but  that  a  meeting  cannot  be  legally  held  unless  by 
notice,  or  unless  the  directors  have  previously  agreed  to  meet  at  a  certain  time 
and  place,  in  order  that  every  director  may  know  the  day  on  which  such  busi- 
ness will  be  transacted,  and  that  he  may  have  an  opportunity  of  attending.     I 
am  therefore  of  opinion,  that  this  objection  must  prevail.    It  is  said  that  a  great 
length  of  time  must  elapse  if  a  fresh  summons  according  to  the  deed  were 
required.     But  five  or  six  days  certainly  would  be  sufficient.  Upon  the  whole, 
I  think  the  meeting  was  not  duly  convened. 

The  plaintiff  was  nonsuited. 

CampbtU  now  moved  to  set  aside  the  nonsuit,  upon  the  grounds  uiged  at  the 
trial.  But  the  whole  Court  were  of  opinion  that  the  meeting  was  not  duly  held, 
in  eonseqaence  of  there  not  having  been  any  prior  agreement  of  the  directors 
to  meet  on  the  14th  of  September. 

Rule  refused. 
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♦HUTCHINGS  V.  MORRIS  et  al. 

In  an  action  against  excise  officers  for  the  detention  and  negligent  custody  of  certain  malt, 
d&c,  taken  ander  a  distress  upon  a  conviction  under  the  malt  act,  statute  43  G.  3,  c.  74, 
it  appeared  that  the  plaintiff  having  been  convicted  in  a  penalty,  a  warrant  issued,  direct* 
ing  the  defendants  to  levy  the  same. .and  that  they  seized  and  removed  the  plaintirs 

Soods  from  his  premises ;  and  that  afterwards  he  paid  the  penalty.  The  defendantf,  tea 
ays  after  this  payment,  brought  the  goods  back  to  the  plaintiff^s  premises,  bot  is  a 
damaged  state  :  Held,  thai  in  order  to  make  the  detention  untawfal,  the  plaiDtifToBght 
to  have  demanded  the  goods,  and  that  there  having  been  no  demand,  the  deieoijon  was 
not  unlawful. 

This  was  an  action  on  the  case  against  excise  officers,  for  the  detention  and 
neffligfent  custody  of  certain  quantities  of  wheat,  malt,  and  utensils  taken  under 
a  distress  upon  a  conviction  under  the  statute  43  G.  3,  c.  74,  s.  13,  (malt  act) 
The  first  count  of  the  declaration  stated,  that  the  defendants  having  taken  the 
goods  in  question  as  and  for  a  distress  for  a  certain  penalty,  whilst  they  were 
in  their  possession,  and  within  six  days  after  such  seizure,  the  plaintiffs  paid  to 
the  defendants  a  certain  sum  in  satisfaction  and  discharge  of  the  said  penalty, 
and  then  and  there  requested  the  defendants  to  redeliver  and  restore  the  goods; 
that  the  defendants  accepted  and  received  the  said  sum  in  dischai^  of  such 
penalty,  and  ought  then  and  there  to  have  redelivered  and  restored  the  goods 
upon  such  request;  that  the  defendants  wholly  neglected  and  refused  so 
to  do,  but  wrongfully  kept  and  detained  them  for  a  long  space  of  time,  to  wit, 
twenty  days,  and  during  all  that  time  so  negligently  kept  the  same,  that  by  and 
through  tlie  mere  negligence.  Sic,  divers  quantities  of  the  said  wheat,  kc^ 
became  wetted,  damaged,  and  deteriorated,  ^c.  The  second  count  stated  the 
seizing  as  before  for  a  distress  for  a  penalty,  the  payment  of  the  money  in  satis* 
faction  and  discharge  of  such  penalty,  an  allegation  that  the  same  sum  was 
sufficient  to  satisfy  such  penalty,  and  the  acceptance  and  receipt  by  the  defend* 
ants  in  discharge,  Sic,  that  thereupon  it  became  the  duty  of  the  defendants  to 
restore,  fyc,$  that  the  defendants  did  not  nor  *  would  redeliver  or  restore  r%A^ 
the  same,  but  on  the  contrary,  wrongfully,  Sic,  kept  and  detained,  &c.,  ^ 
and  so  negligently,  that,  iic,  (stating  similar  special  damage  as  in  the  first 
count)  Third  count  stated  the  seizing,  iic,  as  before,  the  payment  and  n^ceipt 
of  a  sum  in  discharge  of  the  penalty,  and  averred  that  thereupon  it  became  and 
was  the  duty  of  the  defendants  unthin  a  reasonable  time  to  have  restored  and 
redelivered  the  goods,  and  to  have  kept  the  same  in  a  dry  and  clean  stale. 
Breach,  that  the  defendants  did  not  redeliver,  nor  in  the  mean  time  keep  in  a 
dry  and  clean  state,  but  on  the  contrary,  &c.,  alleging  special  damage  as  before. 
There  was  a  fourth  count  in  trover.  At  the  trial  before  BuRRoroR,  J.,  at  the 
Somerset  Lent  Assizes,  it  appeared  that  the  plaintiff  being  a  maltster,  and 
having  been  convicted  under  the  malt  acts  in  a  penalty  of  200/.,  (mitigated  by 
the  justices  to  30/.,)  and  a  warrant  issued,  directing  the  officers  to  levy  the 
same  and  to  return  the  surplus  to  the  plaintiff,  the  defendants  seized  and  imme- 
diately removed  the  goods  off  the  premises  ;  the  plaintiff  immediately  after- 
wards paid  the  amount  stated  in  the  warrant,  but  there  was  no  evidence  of  his 
having  requested  the  defendants  to  return  the  goods.  After  the  lapse  of  ten 
days,  they  brought  them  back  of  their  own  accord,  in  a  cr.rt  exposed  to  liie 
rain,  but  in  a  wet  and  greatly  damaged  state,  and  some  portion  of  the  wheat 
entirely  lost.  Upon  this  evidence,  the  learned  Judge  was  of  opinion,  first,  that 
in  the  absence  of  any  request  to  redeliver  the  goods,  the  officers  were  not  bouud 
to  do  so ;  that  the  detention  therefore  by  them  was  not  wrongful,  and  that  the 
plaintiff  must  bear  the  consequences  of  any  injury  which  had  happened  to 
them ;  that  in  respect  of  any  injury  by  the  negligent  *mode  of  bringing  r^iu^ 
back  the  goods,  there  was  no  allegation  in  either  of  the  counts  of  that  ^ 
particular  misfeasance,  and  he  nonsuited  the  plaintiff. 

Erskine  now  moved  to  set  aside  the  nonsuit,  on  the  ground,  that  althoog^ 
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the  officers  might  not  be  bound  to  redeliver  the  goods,  yet  that  having  in  fact 
done  so,  they  were  obliged  to  use  proper  care,  and  that  the  allegation  in  the 
third  count  was  divisible,  and  it  was  sufficient  to  support  the  action  if  the  plain- 
tiff proved  either  of  the  acts  of  misfeasance  alleged. 

Jjord  Tendbrdbn,  C.  J.  There  was  no  wrongful  detention,  because  there 
was  no  demand ;  the  defendants  by  redelivering  the  goods  did  more  than  they 
were  bound  by  law  to  do ;  for  a  demand  of  the  goods  was  necessary  in  order 
to  make  their  detention  by  them  unlawful. 

HoLRovn,  J.  The  plaintiff  does  not  complain  of  any  damage  having  accrued 
before  the  penalty  was  paid.  The  defendants  were  not  bound  by  law  to  take 
any  care  of  the  goods  after  the  penalty  had  been  paid.  As  soon  as  the  penalty 
was  paid,  the  pUintiff  ought  to  have  demanded  the  goods,  and  if  the  defendants 
had  refused  to  deliver  them,  they  would  in  that  case  have  been  responsible. 

Rule  refused. 


•467]  ♦BRANDLING  v.  HARRINGTON. 

Where  certain  g^oods  upon  a  ftrrn  were  seized  by  virtue  of  a  writ  of  pone  per  vadias  againit 
the  ocQupier.  issued  out  of  the  Court  of  Pleaa  at  Durham,  and  were  afterwards,  upon 
hii  default,  forfeited  to  the  bishop,  who,  by  writ  to  the  sheriff,  ordered  them  to  be 
assigned  to  the  party  at  whose  suit  the  vone  issued,  in  satisfaction  of  his  damages :  Held, 
that  ihe  sheriff  was  not  bound  to  pay  tne  landlord  half  a  year's  rent  then  due,  before  he 
removed  the  goods. 

This  was  an  action  on  the  case  brought  against  the  defendant  as  sheriff  of 
the  county  palatine  of  Durham,  for  removing  the  goods  of  a  tenant  from  certain 
premises  rented  by  him  of  the  plaintiff,  without  having  paid  the  plaintiff  one 
half  year's  rent  then  due  for  the  same  premises,  against  the  form  of  the  statute 
8  Anne,  c.  14.    The  defendant  pleaded  the  general  issue,  and  on  the  trial  at  the 
assizes  for  Durham,  in  the  summer  of  1824,  before  Hullock,  B.,  a  verdict  was 
taken  for  the  plaintiff,  damages  125/.,  subject  to  the  opinion  of  this  Court  on 
the  following  case :  John  Hudson  was  tenant  to  the  plaintiff  of  certain  lands 
and  premises  in  the  parish  of  Chester-le-street,  in  the  county  of  Durham,  from 
the  12th  of  May,  1822,  to  the  12th  of  May,  1823,  and  on  the  22d  of  Novem- 
ber, 1822,  the  sum  of  125/.  was  due  from  him  to  the  plaintiff  for  one  half 
year's  rent  of  the  same  premises,  and  continued  to  be  due  until  and  at  the  time 
of  the  defendant's  entry  as  hereinafter  mentioned.     On  tlie  17th  of  January, 
1823,  the  defendant,  as  sheriff  of  the  county,  entered  upon  the  premises  and 
seized  certain  goods  of  Hudson's  then  being  upon  the  premises,  and  to  a  greater 
amount  than  Uie  rent  due,  by  virtue  of  a  writ  of  pone  per  vadios,  tested  the 
10th  of  January,  and  issued  on  the  15lh  out  of  the  Court  of  Chancery  of  the 
said  county  palatine,  at  the  suit  of  one  William  Thompson,  and  returnable  in 
the  Court  of  Pleas  at  Durham  on  the  25th  of  the  same  month.    Hudson  did  not 
appear  at  the  return  of  the  writ,  and  thereupon  on  the  same  day  was  issued  out 
*468l  ^^  ^^  ^^^^  Court  of  Pleas  a  process  called  an  ^extract,  directed  to  the 
-'  defendant  as  sheriff,  on  receipt  of  which  he  made  his  warrant  to  the 
bailiff,  who  had  seized  and  had  continued  in  possession  of  Hudson's  goods, 
under  the  writ  of  pone  per  vadioSf  requesting  him  thereby  to  deliver  over  to 
the  plaintiff  in  the  action  the  goods  which  had  been  attached,  in  satisfaction  of 
his  damages.    The  bailiff,  on  the  receipt  of  the  warrant,  proceeded  to  a  sale  of 
the  goods  by  auction  on  the  12th  of  February,  he  being  an  auctioneer,  and  act- 
ing as  such  at  the  sale.     On  the  26tli  of  January  the  sheriff  had  notice  that  the 
sum  of  125/.  was  due  from  Hudson  to  the  plaintiff,  for  rent  of  the  said  pre- 
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mises ;  but  the  bailiff*,  without  paying  over  to  the  plaintiff  any  part  of  sueh 
rent,  delivered  the  goods  to  the  purchasers  at  the  sale,  who  removed  them  off 
the  premises,  the  rent  being  then  and  still  unsatisfied.  The  bailiff  paid  over 
the  proceeds  of  the  sale  to  the  attorney  of  Thompson,  the  plaintiff  in  the  cause, 
and  received  from  him  thereout  the  amount  of  his  charge  for  keeping  possession 
from  the  attachment  of  the  goods,  under  the  writ  of  pane  per  vcuiios^  up  to  and 
with  the  day  of  sale,  and  the  expenses  of  the  sale.  The  bailiff  returned  the 
auction-sheet  to  the  defendant,  and  certified  thereon,  that  the  goods  had  been 
attached  by  virtue  of  a  writ  of  pone  per  vadios^  and  afterwards  sold  by  Tirtoe 
of  a  writ  of  extract  in  satisfaction  of  Thompson's  damages  and  costs ;  and  upon 
this  certificate  the  auction  duty  was  remitted  under  the  19  G.  3,  c.  56,  ••  15. 

The  practice  of  the  courts  of  the  county  palatine  of  Durham,  as  respects  this 
question,  is  as  follows : — When  the  plaintiff  sues  the  writ  of  pone  pet  tadiot 
out  of  the  Court  of  Chancery,  he  makes  an  affidavit  of  the  amount  of  the  debt 
due  to  him,  which  is  filed  in  that  court,  and  which  amount  being  indorsed  on 
the  writ,  is  a  guide  to  the  officer  who  executes  the  writ,  *a8  to  the  value  r^jAo 
of  the  goods  by  which  he  attaches  the  debtor.  If  the  writ  is  executed  ^ 
more  than  four  days  before  the  return,  the  debtor  has  till  twelve  o'clock  of  the 
morrow  of  the  return-day  to  ap[>ear ;  if  within  four  days  of  the  return,  he  has* 
by  a  modern  rule  of  court,  four  days  after  the  return  to  appear,  and  on  appear- 
ance he  may  cast  an  essoign  to  the  next  court-day.  If  he  does  not  appear  at 
the  regular  time,  a  minute  of  his  default  is  marked  upon  the  writ  by  the  pro- 
thonotary  of  the  Court  of  Pleas.  The  plaint  of  the  writ  is  afterwards  entered 
in  a  book,  called  the  Remembrancer's  Book,  and  immediately  after  the  entry 
in  the  book,  the  word  default  is  added,  and  at  the  instance  of  the  plaintiff,  an 
extract  is  issued,  directed  to  the  sheriff,  and  the  sheriff  makes  his  warrant  to 
the  bailiff,  in  the  forms  respectively  used  in  this  case.  No  judgment  is  signed, 
nor  other  proceedings  taken  in  court,  save  as  above  stated.  On  the  receipt  of 
tlie  warrant,  the  bailiff  to  whom  it  is  directed,  and  who  is  always  the  same 
officer  who  has  made  the  attachment  under  the  writ  of  pone  per  vadios,  pro- 
ceeds to  sell  the  goods.  If  he  himself  is  an  auctioneer,  he  acts  as  such  at  the 
sale ;  if  not,  the  auctioneer  is  engaged  by  him  or  by  the  plaintiff's  attorney ;  and 
the  expenses  of  the  sale,  together  with  those  of  keeping  possession  of  the  goods 
under  the  writ  of  pone^  up  to  and  with  the  day  of  sale,  are  in  all  cases  paid  by 
the  plaintiff's  attorney,  or  otherwise  delivered  to  the  bailiff  from  the  proceeds 
of  the  sale.  The  plaintiff  is  then  satisfied  his  demand,  according  to  the  amount 
sworn  to  by  him  in  his  affidavit  of  debt,  and  the  surplus,  if  any,  is  refunded  to 
the  debtor.  In  case  the  debtor's  goods  have  been  attached  at  the  several  suits 
of  two  creditors,  and  extracts  have  issued  in  each  suit,  the  demands  of  the 
several  creditors  are  satisfied  in  the  order  in  which  *the  respective  writs  r«  ji*a 
of  pone  per  vadios  have  been  executed  by  the  seizure  and  attachment  *- 
of  the  defendant's  goods  under  them  respectively.  The  sheriff  does  not  receive 
any  poundage  on  these  sales,  but  in  the  present  case  and  in  every  case  since 
the  passing  of  the  19  G.  3,  c.  56,  the  sheriff  has  made  a  certificate  to  the  excise 
under  the  fifteenth  section.  These  proceedings  are  final;  and  after  his  default 
has  been  recorded  by  the  prothonotary,  as  stated  above,  the  defendant  is  not 
permitted  to  come  in  subsequently  and  contest  the  debt  upon  any  terms  what- 
soever. 

The  following  are  copies  of  the  writ  of  pone  per  vadios  and  extract: 
**  George  the  Fourth,  by  the  grace  of  God,  &c..  To  the  sheriff  of  Durham, 
greeting:  If  William  Thompson  make  you  secure  of  prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges  John  Hudson,  late  of  the  city  of  Durham, 
in  your  county,  yeoman,  that  he  be  before  our  justices  at  Durham,  on  the  25th 
day  of  January  instant,  to  show  for  that,"  &c.  Here  followed  counts  in 
assumpsit  for  goods  sold,  and  the  money  counts  concluding  to  the  plaintiffs 
damage  of  500?.  The  sheriff  returned,  that  he  had  attached  him  by  certain 
goods  mentioned  in  a  schedule  annexed.    The  writ  of  extract  was  as  follows: 
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*«  An  extnet  of  the  fines,  amerciaments,  and  forfeitures  lost,  chaifred,  and  corn- 
ing  forth  at  the  sessions  or  court  of  pleas  held  at  Durham  the  25th  day  of 
January,  in  the  third  year  of  the  reign  of  our  sovereign  Lord  George  the  Fourtht 
before  James  Baker,  Master  of  Arts,  Spiritual  Chancellor  of  the  diocese  of  Dur- 
ham, Alexander  Logan,  Esquire,  and  others,  their  fellow-justices  of  our  sove* 
reign  Lord  the  King,  in  the  countv  palatine  of  Durham  and  Sadberge. 

*«  The  Honorable  William  Kepple  Harrington,  sheriff  of  Durham,  196/.  upon 
*47ll  ^^''^  charged  for  the  value  of  divers  *goods  and  chattels  specified  in  a 
•^  certain  schedule  hereunto  annexed,  late  of  John  Hudson,  late  of  the  city 
of  Durham,  in  his  county,  yeoman,  which  were  attached  by  the  said  sheriff^ 
and  forfeited  to  the  Bishop  of  Durham  that  same  session  or  court  of  pleas, 
because  the  said  John  did  not  appear  on  that  day  to  answer  William  Thomp- 
son of  a  plea  of  trespass  on  the  case  to  the  damage  of  the  said  William  of  500/, 
as  he  was  attached  by  the  said  plaintiff. 

"  Mr.  Sheriff, 
The  goods  and  chattels  above-named  were  forfeited  to  the  Lord  Bishop  of 
Durham:  his  Lordship  is  pleased  that  they  be  assigned  over  to  the  said  plain- 
tiff in  satisfaction  of  so  much  of  his  damages  above  specified  as  the  value 
thereof  dolh  amount  unto,  which  is  to  be  allowed  you  in  your  account  by  the 
said  Bishop,  and  which  his  Lordship  hath  empowered  us  to  signify  unto  you. 

44  J        Q  ^ 

<«  H    D    \  ^o'^i^^BB^<^>^®'**** 

Ingham  for  the  plaintiff.  The  claim  of  the  plaintiff  in  this  case  depends 
'4721  ^P^"  ^^  statute  8  Ann.  c.  14,  s.  l,t  *which  is  a  remedial  statute;  and 
^  if  this  case  be  within  the  mischief  intended  to  be  remedied,  it  ouffht  to 
be  held  within  the  remedy,  even  if  not  within  the  words.  Com.  Dig.  Parlt. 
(R.  15.)  The  statute  was  made  **for  the  better  security  of  rents,  and  to  pre- 
vent fraudulent  removals  by  tenants  ;*'  and  s.  1  appears  to  have  been  intended 
to  operate  as  a  protection  for  the  landlord,  wherever  by  process  of  law  he  is 
deprived  of  his  remedy  by  distress.  This  is  a  fair  provision  for  the  landlord, 
upon  whose  land  the  stock  has  been  fed  and  the  crops  produced,  and  is  also 
beneficial  to  the  tenant,  as  it  enables  the  landlord  to  show  him  indulgence  with- 
out risk  of  loss.  In  Henchett  v.  Kimpson,  2  Wils.  140,  it  was  contended  that 
the  statute  applies  only  to  executions  by  a  plaintiffs  and  certainly  the  words 
warrant  that  argument;  but  the  Court  said  it  should  be  liberally  construed,  and 
they  held  it  to  extend  to  a  judgment  and  execution  by  the  defendant.  Upon 
the  same  principle  it  was  held  in  Dixon  v.  Smithy  1  Swanst.  457,  that  where 
a  sequestration  issued  out  of  the  Court  of  Chancery,  which  is  process  to  bring 
the  party  into  court,  the  landlord  was  entitled  to  a  year's  rent,  the  sequestration 
being  an  execution  within  the  equity  of  the  statute.  Again  in  Greaves  v. 
D'JcoMtro,  Bunb.'  194,  where  goods  were  seized  under  a  capias  utlagatum^ 
the  Court  of  Exchequer  ordered  that  a  year's  rent  should  be  paid  to  the  land- 
lord out  of  the  moneys  in  tlie  hands  of  the  sheriff;  and  in  St.  John^s  Coil,  >• 
Murcottf  7  T.  R.  264,  Lawrence,  J.,  cited  and  approved  of  that  decision. 
Perhaps  it  will  be  said  that  in  the  present  case  there  was  no  judgment,  and 

t  By  which  it  was  enacted,  "  That  no  goods  or  ehaltela  whatsoever,  lying  or  l>eing  in 
or  upon  any  messaaee,  lands,  or  tenemenis,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtae  of  anjr  execution 
on  any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  said  execution  is  sued  out 
shall,  before  the  removal  of  such  goods  from  off  the  premises  by  virtue  of  such  execution 
or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailin,  all  such  sum  or  sums  of 
mooey  aa  are  or  shall  be  due  for  rent  for  the  said  premises  at  the  time  of  the  takins  such 
joods  and  chattels  by  virtue  of  such  execution ;  provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year*s  rent ;  and  in  case  ihe  said  arrears  shall  exceed  one  year's 
rent,  then  the  party  at  whose  suit  such  execution  is  sued  out,  paying  the  landlord  or  his 
bailiff  one  year's  rent,  may  proceed  to  execute  his  judgment,  as  he  might  have  done  before 
the  makina;  of  this  act;  and  the  sheriff  or  other  onicer  is  hereby  empowered  and  require4 
to  levy  and  pay  to  the  plaintiff,  as  well  the  moBev  so  paid  for  rent  aa  the  execution  money.  ' 
Vol.  AJJi.~~*<6o  X 
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that  the  statute  8  Ann.  c.  14,  applies  only  to  executions  upon  judgments.  BdI 
in  *6ilb.  on  Distresses,  16,  4th  edit.,  it  is  said  respecting  process  of  p^._ 
attachment,  ^  Where  this  process  issues  out  of  a  court  of  record  there  ^ 
is  no  doubt,  but  if  the  defendant  makes  default,  the  goods  he  was  attached  br 
are  forfeited,  because  in  such  case  there  is  a  judgment  of  the  King's  Court  of 
Record  condemning  the  goods,  which  alters  ^e  property.**  So  in  this  case,  if 
the  record  were  regularly  made  up,  the  judgment  of  forfeiture  would  appear  as 
in  Harswicke  v.  Porter^  ^  therefore  the  said  horse  is  forfeited  to  the  Lord  (be 
King."  If  it  be  argued  that  the  capiaB  utiagatum  was  necessary  to  execute 
the  judgment  of  outlawry,  and  that,  therefore,  the  case  of  outlawry  differs  from 
the  present,  it  may  be  answered,  that  although  the  goods  were  forfdted  to  the 
bishop  without  the  extract,  yet  that  process  was  necessary  to  perfect  the  title 
of  the  party,  and  the  statute  speaks  of  executions  at  the  9uit  of  the  parly. 
These  cases  establish  that  the  statute  should  be  liberally  construed,  so  as  to 
extend  its  benefits  to  all  cases  within  the  mischief.  Now  the  mischief  to  be 
remedied  was  the  loss  sustained  by  landlords  when  they  were  deprived  of  the 
opportunity  of  distraining  for  rent:  that  loss  was  felt  in  all  cases  where  the 
goods  were  taken  into  the  custody  of  the  law.  In  Gilb.  on  DisUresses,  50,  it  is 
kid  down,  '*  Goods  in  the  custody  of  the  law  are  not  distrainable,  for  it  is  ex  n* 
termini  repugnant  that  it  should  be  lawful  to  take  goods  out  of  the  custody  of 
the  law ;  and  that  cannot  be  a  pledge  to  me  which  I  cannot  bring  into  my  actual 
possession.'*  In  all  such  cases  it  appears  to  have  been  the  object  of  the  legis- 
lature that  the  goods  should  not  be  applied  to  the  satisfaction  of  a  private 
creditor,  until  the  *landlord  had  been  paid  a  year's  rent.  This  is  a  p^... 
much  stronger  case  than  that  of  oudawry;  for  there  the  judgment  may  *- 
be  reversed,  the  tenant  may  be  repossessed  of  his  property,  and  the  landlord 
restored  to  his  right  of  distress,  but  here  it  is  stated  in  the  case  that  the  pro- 
ceedings are  absolutely  final. 

/*.  Pollock,  contra.  It  is  not  necessary  to  decide  this  case  in  favor  of  the 
plaintiff,  in  order  to  give  efiect  to  the  words  of  the  statute,  or  the  supposed 
intention  of  the  legislature.  The  declaration  charges  the  defendant  with  wrong- 
fully removing  goods  from  certain  premises  without  having  paid  the  landlord 
one  half  year's  rent  then  due  for  those  premises.  Now  it  appears  that  whea 
the  defendant  in  the  action  made  default,  the  goods  were  forfeited  to  the  Bishopi 
and  he  being  pleased  that  an  assignment  should  be  made  to  the  plaintiff,  an 
order  to  that  efiect  was  made,  and  the  sherifiT  in  obedience  to  that  order  sold 
the  goods,  and  delivered  over  the  proceeds.  It  is  impossible  to  say  that  be 
was  a  wrong-doer  in  obeying  that  process,  nor  is  there  any  case  to  support 
such  an  opinion.  In  the  case  of  Dixon  v.  Smithy  an  application  was  made  to 
the  equitable  jurisdiction  of  the  Court  into  which  Uie  sequestrators  had  paid  the 
money  levied ;  it  was  not  against  the  sequestrators  themselves.  So  in  Greavii 
V.  D  AcMtro,  the  application  was  to  the  equity  of  the  Court  of  Exchequer. 
The  statute  8  Ann.  c.  14,  was  never  intended  to  apply  to  such  a  case  as  the 
present:  the  word  execution  in  that  enactment  means  execution  on  a  judgment, 
according  to  the  opinion  of  Lord  Ellbnborouoh,  in  Lee  v.  Lopes,  15  East,  230. 
There  the  assignees  of  a  bankrupt  *were  seeking  to  set  aside  an  execu-  r«4«5 
tion,  and  to  compel  the  sherifi*  to  pay  them  the  amount  of  tlie  levy :  ^ 
his  answer  was,  that  he  had  paid  over  part  to  the  landlord,  but  the  Court  held 
that  he  was  not  thereby  protected. 

Jngham,  in  reply.  The  ground  of  decision  in  Lee  v.  Lopea  was,  that  the 
sheriff  had  taken  in  execution  goods  which  belonged  to  the  assignees,  and  the 
landlord  had  a  right  to  distrain  for  the  rent  arrear,  notwithstanding  the  bank* 
ruptcy.  Not  being  deprived  of  his  remedy  by  distress,  he  could  have  no  claim 
to  the  benefit  of  the  statute  8  Ann.  c.  14. 

Lord  Tenderden,  C.  J.     I  am  of  opinion  that  the  plaintiff  in  this  case  it 

t  Ciied  in  Lawrence  t.  Netkenell,  Dyer,  199. 
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not  enttded  to  recover.  It  is  an  action  charging  the  defendant,  aa  sheriff  of  the 
county  palatine  of  Durham,  with  having  removed  the  goods  of  a  tenant  from 
the  pitmises  in  his  occupation  without  having  paid  to  the  landlord  one  half 
year's  rent  then  due,  contrary  to  the  form  of  the  statute  8  Ann.  c.  14.  Now, 
the  statute  speaks  only  of  goods  taken  by  virtue  of  any  execution^  and  the  plain 
sense  of  the  words  is  confined  to  executions  on  judgments.  The  process  under 
which  the  sheriflT  seized  and  sold  the  goods  in  question  was  not  process  of  exe* 
cution  on  a  judgment,  it  was  not,  therefore,  within  the  wonls  of  the  statute. 
Bat  it  is  said,  that  it  was  within  the  equity.  Speaking  for  myself  alone,  I 
cannot  forbear  observing,  that  I  think  there  is  always  danger  in  giving  effect  to 
what  is  called  the  equity  of  a  statute,  and  tliat  it  is  much  safer  and  better  to 
rely  on  and  abide  by  the  plain  words,  although  the  legislature  might  possibly 
have  provided  for  other  cases,  had  their  attention  been  directed  to  them.  Then 
« .^g-i  a  case  was  cited  *from  Bunbury's  reports  as  to  the  allowance  of  rent 

-*  in  the  case  of  oudawry  on  civil  process :  that,  however,  was  not  a  pro- 
ceeding by  action  against  the  sheriff,  but  by  application  to  the  favor  of  the 
Court  of  Exchequer;  and  in  earlier  cases,  where  the  outlawry  was  at  the  suit 
of  the  crown,  a  similar  application  was  dismissed.  Another  case,  that  of  Dixon 
V.  Smithy  was  cited  from  1  Swanston,  but  that  also  was  an  application  to  the 
court  into  which  the  proceeds  of  a  sequestration  had  been  paid,  and  no  com- 
plaint was  made  against  the  sequestrators.  In  the  case  of  SL  JohrCs  College 
V.  MureotU  an  outlawry  had  taken  place,  and  then  a  distress  for  rent  was  made, 
and  the  outlawry  was  afterwards  reversed ;  then  the  case  was  the  same  as  if  the 
outlawry  had  never  been  pronounced,  and  the  distress  was  available.  None 
of  diese  cases  govern  the  present.  It  appears  to  me  that  the  plaintiff  has  mis- 
taken his  couree,  and  that,  instead  of  suing  the  sheriff,  he  should  have  applied 
by  way  of  petition  to  the  bishop's  court.  What  would  have  been  the  effect  of 
Bueh  a  petition  it  is  impossible  to  say ;  but  upon  the  authority  of  the  cases 
which  have  been  referred  to,  it  probably  would  not  have  been  dismissed  with- 
out much  consideration.  If  upon  the  process  of  pone  the  party  appears,  the 
^oods  by  which  he  has  been  attached  are  released,  otherwise  they  are  forfeited 
to  the  bishop  jure  regalu  and  are  at  his  disposal.  An  application  to  him  under 
such  circumstances  would  be  very  like  the  application  to  the  Court  of  Exchequer 
in  the  case  of  outlawry  on  civil  process,  and  it  would  be  in  his  power  to  grant 
relief  to  the  landlord.  But  I  think  that  the  landlord  cannot  treat  the  sheriff  as 
a  wrong  doer,  and,  therefore,  our  judgment  must,  in  this  case,  be  for  the 
defendant. 
iA'^-\      Batley,  J.    I  certainly  think  that  the  present  case  comes  within  the 

-*  mischief  intended  to  be  remedied  by  the  statute  8  Ann.  c.  14,  s.  1,  and 
I  should  have  been  better  satisfied  if  it  could  have  been  brought  within  the  fair 
construction  of  the  words  of  that  enactment.  The  object  of  the  legislature,  no 
doubt,  was  to  secure  to  the  landlord  the  payment  of  one  year's  rent  in  prefer- 
ence to  any  other  creditor,  and  that  was  equally  beneficial  to  the  tenant,  for 
whom  it  procured  the  indulgence  of  his  landlord,  whereas,  but  for  the  statute, 
he  would  expect  to  be  distrained  upon  as  soon  as  his  rent  became  in  arrear. 
But  1  think  we  should  be  attributing  too  comprehensive  a  meaning  to  the  words 
of  this  statute,  if  we  held  that  it  entided  the  present  plaintiff  to  payment  of  the 
rent  due  to  him.  The  goods  of  the  tenant  were  not  taken  in  execution,  although 
that  which  has  been  done  may  have  had  the  effect  of  an  execution.  The  writ 
of  pone  is  similar  to  the  distringas  issued  out  of  this  court  for  the  purpose  of 
compelling  an  appearance.  Under  the  latter,  the  sheriff  may,  by  order  of  the 
court,  sell  the  goods  seized,  and  deliver  over  the  proceeds  to  the  plaintiff  without 
paying  to  the  landlord  a  year's  rent.  The  writ  of  pone  issues  to  compel  an 
Appearance :  if  the  party  attached  does  appear,  his  goods  are  restored ;  but  i2 
he  makes  default,  they  are  forfeited  to  the  bishop,  who  may  dispose  of  them  as 
he  thinks  fit.  'fhe  order  to  deliver  them  to  the  plaintiff  is  made  by  him  ex 
gratia^  and  the  sheriff,  acting  under  that  order,  is  clearly  protected.     The  ob« 
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Bervations  made  by  my  Lord  Tbntbsdbn  show  that  the  cases  of  outlawry  are 
not  authorities  in  favor  of  the  plaintiff's  right  of  action.  For  these  reasons,  I 
concur  in  thinking  that  a  nonsuit  must  be  entered. 

*HoLROYO,  J.  1  entirely  agree  with  the  view  which  has  been  taken  r^^w 
of  this  question.  This  case  does  not  appear  to  have  been  contemplated  ^ 
by  the  legislature,  although  it  may  perhaps  be  within  the  mischief  which  they 
intended  to  remedy  by  the  8  Ann.  c.  14.  The  giving  of  the  goods  to  the  plain- 
tiff was  a  mere  voluntary  act  of  the  bishop,  to  whom  they  had  been  foifeited, 
and  who  had  power  to  dispose  of  them  as  he  thought  fit.  The  proper  course 
for  the  present  plaintiff  was  to  apply  to  the  bishop  by  way  of  petition;  then 
he  might  have  obtained  relief,  but  he  has  no  right  to  recover  against  the  sheriff. 

LiTTLSDALB,  J.  It  appears  to  me  that  this  case  does  not  come  wiihin  the 
statute.  The  writ  of  pone  is  not  an  execution,  although  it  may  in  some  cases 
have  the  effect  of  an  execution.  Besides,  it  is  clear  that  in  this  case  the  direc- 
tions of  the  statute  could  not  be  complied  with.  It  provides,  that  the  party  at 
whose  suit  the  execution  issues  shall  pay  to  the  landlord  the  rent  in  arrear,  pro- 
vided that  does  not  exceed  one  year's  rent ;  and  that  he  may  theif  proceed  to 
execute  his  judgment  as  he  might  have  done  before  the  passing  of  the  act;  and 
he  is  authorized  to  levy  the  money  paid  over  for  rent  as  well  as  the  execution 
money.  Here  the  authority  of  the  sheriff  as  to  seizure  was  at  an  end  at  soon 
as  the  party's  goods  were  seized  under  the  pone;  and  when  he  was  afterwards 
ordered  by  the  bishop  to  sell  those  goods  and  pay  over  the  proceeds  to  the 
plaintiff,  the  statute  did  not  give  him  authority  to  levy  in  addition  any  sum  that 
was  due  for  rent. 

Postea  to  the  defendant 
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Where  A.,  having  a  debt  from  B.  necured  to  him  by  warrant  of  attorney,  entered  up  judg- 
ment by  Hon  turn  informatug,  issued  a  /./o.,  and  took  from  the  shenff  a  bill  of  sale  of 
the  goods  seiaed,  and  B.  having  soon  afterwards  become  bankrupt,  his  assignees  tooii 
possession  of  and  sold  the  goods  so  transferred  to  A.,  who  brought  an  action  of  troTcr 
for  them :  Held,  that  he  was  not  a  creditor,  having  security  for  his  debt,  within  the  6  G. 
4,  c.  16,  8. 108,  and  that  he  was  entitled  to  recover. 

Troves  for  bank  notes,  money,  household  furniture,  and  stock  in  trade. 
Plea,  the  general  issue.  At  the  trial  before  Lord  Tbmtbrden,  C.  J.,  at  the 
Westminster  sittings  after  Trinity  term,  1826,  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  following  case :  John  Mile- 
ham,  a  grocer,  being  indebted  to  the  plaintiff  in  the  sum  of  623/.  ISs.  for  monev 
lent,  secured  to  the  plaintiff  by  a  warrant  of  attorney  bearing  date  the  24ih  of 
February,  in  the  year  of  our  Lord  1819,  the  plaintiff  on  the  lOih  of  November, 
1826,  entered  up  judgment  by  non  mm  informatus  thereon,  and  a  writ  of  fieri 
fadas  at  the  suit  of  the  plaintiff,  indorsed  to  levy  627/.  13s.,  was  issued  on  the 
same  day  upon  such  judgment,  by  virtue  of  which  writ,  the  sheriff  of  Middlesex 
on  the  same  day,  the  lOlh  of  November,  1826,  levied  upon  the  stock  in  trade, 
goods  and  chattels  of  John  Miieham  within  his  bailiwick ;  and  having  caused  them 
to  be  duly  appraised,  by  bill  of  sale  duly  executed,  bearing  date  the  6th  of  Decem- 
ber, in  the  year  of  our  Lord  1826,  in  consideration  of  402/.  17«.,  bargained  and 
sold  the  said  goods  and  chattels  taken  in  execution  at  the  suit  of  the  said  plaintiff, 
to  have  and  to  hold  the  same  to  the  said  plaintiff  as  his  own  goods  and  chattels  lo 
his  own  use  for  ever;  and  on  the  same  day  formally  delivered  possession  to  the 
plaintiff  of  the  said  goods  and  chattels;  from  which  time  subsequently  the  plain- 
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tiflf  carried  on  the  business  of  grocer  on  the  same  premises  in  his  own  name. 
On  the  2dd  of  December,  1825,  John  Mileham  declared  himself  insolvent,  and 
0AQ(f\  ^^  ^^  3^^^  ^^  'December,  a  commission  of  bankrupt  against  him  was 

-)  sealed,  and  on  the  following  day,  the  31st  of  December,  the  messenger 
under  such  commission  seized  possession  of  all  the  money,  goods,  and  chattels 
upon  the  premises  comprised  in  the  said  bill  of  sale;  which  messenger,  under 
such  commission  of  bankrupt,  continued  in  possession  until  the  3d  of  March, 
1820,  when  the  defendants  (who  had  before  then  been  chosen,  and  were  then 
ass^^ees  of  the  bankrupt  John  Mileham,  under  such  commission  of  bankrupt) 
sold  by  pubhc  auction  the  whole  of  the  said  goods  and  chatteb  on  the  premises, 
and  received  the  proceeds  thereof,  tngether  with  the  money  of  which  the  mes« 
senger  possessed  himself  as  aforesaid,  and  also  such  sums  of  money  as  had  been 
realized  by  the  sale  of  the  goods  on  the  premises  during  the  possession  of  the 
messenger.  The  goods  were  demanded  before  the  sale  from  the  defendants, 
who  renised  to  deliver  them  up. 

Parke,  for  the  plaintiff.  The  question  is,  whether  the  assignees  by  relation 
under  the  old  bankrupt  law,  or  by  virtue  of  the  108th  section  of  the  6  O.  4,  c. 
16,t  are  entitled  to  retain  possession  of  the  goods  in  question  against  the  plain- 
tiff*, who  bought  them  under  an  execution  completely  executed  before  the  bank* 
M8I1  ^P^X*     ^"  *SmaUcomb  v.  Crostf  1  Ld.  Raym.  251,  it  was  held  that 

-*  goods  were  bound  by  a  sale  under  ay!.ycr.,  although  they  ought  to  have 
been  seized  under  a  prior  writ ;  and  Holt,  C.  J.,  says,  *<  If  a  writ  be  delivered 
to  the  sheriff  against  A.,  and  before  ii  be  executed  A.  becomes  bankrupt,  the 
execution  is  superseded.**  In  Cole  v.  DavieSf  1  Ld.  Raym.  724,  it  was  held 
that  a  seizure  of  goods  under  a  fi^fa*  was  not  affected  by  a  subsequent  bank- 
ruptcy. The  seizure  of  the  goods,  then,  was  formally  the  dividing  point,  and 
the  question  depends  upon  the  6  G.  4,  c«  16,  s.  108.  Upon  that  section  two 
things  are  clear :  first,  that  the  legislature  meant  to  make  a  difference  between 
judgments  af\er  verdict  and  those  by  confession  or  nU  dieit;  secondly,  that  the 
enactment  cannot  refer  to  all  such  judgments,  for  then  the  assignees  might 
recover  money  levied  many  years  before  the  bankruptcy.  It  is  consistent  with 
the  words  of  the  enactment  to  say  that  a  creditor  obtaining  judgment  afler  ver- 
dict, has  a  right  to  the  goods  if  they  are  seized  before  the  bankruptcy,  but  that 
ia  the  other  cases,  he  has  no  right  unless  the  execution  has  been  perfected  by 
a  sale.  If  at  the  time  of  the  bankruptcy,  the  party  has  no  further  need  of  his 
judgment,  but  has  the  fruits  of  it  in  his  possession,  the  clause  in  question  does 
not  apply.  In  Taylor  v.  Taylor,  5  B.  &  C.  392,  this  Court  refused  an  appli- 
cation by  the  assignees  of  a  bankrupt  to  set  aside  an  execution  issued  before 
the  bankruptcy,  and  intimated  that  it  was  a  question  for  the  Court  of  Chancery. 
If  so,  the  present  plaintiff'  is  at  all  events  entided  to  the  judgment  of  this  Court. 
F,  Pollockf  contra.  The  question  certainly  is,  whether  *the  plaintifT 
is  within  the  6  6.  4,  c.  16,  s.  108,  as  *'a  person  availing  himself  of  an 
execution."  It  is  contended  that  now  the  dividing  point  is  the  perfection  of 
the  execution,  and  that  at  all  events  the  remedy  of  the  assignees  is  in  a  court 
of  equity  only.  An  answer  to  the  latter  point  may  be  derived  from  the  3  G.  4, 
c.  39, 8.  2,  which  enacts  that  certain  warrants  of  attorney  shall  be  deemed  void 
against  the  assignees,  and  then  provides  that  they  shall  recover  back  all  moneys 
levied  by  virtue  of  any  judgment  upon  such  instruments.  The  statute  in  ques- 
tion has  not  any  such  provision  in  express  terms ;  but  where  a  party  is  by 

I  By  which  it  wai  enacted,  "That  no  creditor  having  seearity  for  hie  debt,  or  having 
made  any  attachment  in  London,  or  any  other  place  by  virtue  of  any  cuatom  there  need, 
of  the  gdoda  and  chattels  of  the  bankrupt,  ehall  receive  upon  any  euch  security  or  attach- 
ment more  than  a  rateable  part  of  such  debt :  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or  lien  upon  any  part  of  the  pro- 
perty of  such  bankrupt  before  the  bankruptcy;  provided  that  no  creditor,  though  u>r  a 
valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained  by  default, 
coofeesion,  or  nil  didtt  shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors,  bat  shall  be  paid  rateable  with  such  creditors." 

t2 


^482] 


223  Wymer  v.  KEMBI.E.    £.  T.  1827.  [482 

that  enactment  prevented  from  availing  himself  of  an  execation,  it  is  reasonable 
io  allow  the  assignees  the  same  remedy  as  in  the  other  case.  [Batlsy,  J. 
The  party  may  by  his  own  vigilance  protect  himself  from  the  consequences  of 
the  3  6.  4,  c.  39.]  As  to  the  other,  which  is  the  principal  question,  the  81st 
section  of  the  6  O.  4,  c.  16,  must  be  taken  into  consideration.  That  makes 
certain  transactions,  and,  amongst  others,  executionSf  valid,  provided  they  were 
executed  and  levied  two  months  before  die  issuing  of  the  commission ;  bat  the 
81st  section  does  not  mention  judgments  by  confession  or  nil  didU  and  there- 
fore it  seems  that  the  legislature  intended  by  the  subsequent  section  Io  maie 
such  judgments  invalid  at  all  events.  [Baylet,  J.  The  Slst  section  only 
applies  where  there  has  been  a  prior  act  of  bankruptcy ;  it  therefore  diflfera 
altogether  from  the  108th.  Your  argument  goes  to  the  extent,  that  the 
assignees  may  at  any  period,  even  after  the  lapse  of  ten  years,  recover  money 
levied  under  a  judgment  by  confession.3  If  the  argument  is  good,  that  cer- 
tainly will  be  the  consequence. 

*Lord  Tbnterden,  C.  J.  The  plaintiff  in  this  case  seeks  to  recover  p,^g^ 
the  value  of  certain  goods,  which  were  taken  out  of  his  hands  by  the  I- 
defendants.  He  had  become  the  purchaser  of  those  goods  from  the  sheriff, 
who  had  seized  them  under  a  fieri  fadat  issued  by  the  plaintiff  against  the 
bankrupt.  The  seizure  and  sue  were  perfect  and  complete  before  the  act  of 
bankruptcy ;  the  plaintiff  therefore,  by  die  general  rules  and  principles  of  law, 
is  entitled  to  maintain  this  action,  unless  there  be  some  legislative  enactment  to 
prevent  it.  It  is  said  that  the  0  6.  4,  c.  16,  s.  108,  is  such  an  enactment. 
The  statute  is  certainly  obscure ;  but  I  think  that  a  reasonable  construction  has 
been  given  to  it  by  the  plaintiff's  counsel ;  for  it  seems  to  me  that  the  plaintiff 
is  not  within  the  class  of  persons  therein  mentioned.  He  was  not  at  the  time 
of  the  bankruptcy  **a  creditor  having  security,*'  for  he  had  been  paid  by  means 
of  the  execution  before  the  bankruptcy  occurred.  The  section  in  quesdon  first 
provides  that  ^  no  creditor  having  security  for  his  debt,  &c.,  shall  receive  upon 
any  such  security  more  than  a  rateable  part  of  such  debt;"  then  follows  an 
exception  of  certain  cases,  *' except  in  respect  of  any  execution  or  extent  served 
and  levied  by  seizure  upon  or  any  mortgage  of  or  lien  upon  any  part  of  the 
property  of  the  bankrupt  before  the  bankruptcy."  That  applies  to  creditors 
having  security,  for  a  person  who  has  levied  by  seizure  is  such  a  creditor :  he 
has  a  security  by  his  right  to  have  the  goods  sold.  Then  comes  the  proviso 
that  "no  creditor,  though  for  a  valuable  consideration,  who  shall  sue  out  exe- 
cution upon  any  judgment  obtained  by  default,  confession,  or  nil  diciU  s^^^ 
avail  himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall 
be  paid  rateably  with  such  creditors."  *Now  that  only  limits  the  r^g^ 
exception,  and  die  exception  applies  only  to  cases  falling  within  the  ^ 
first  part  of  the  section,  viz.,  those  of  creditors  having  security.  The  present 
plaintiff  was  not  at  the  time  of  the  bankruptcy  a  creditor  at  all,  and,  Uierefore, 
cannot  be  within  the  operadon  of  the  statute.  For  these  reasons,  I  am  of 
opinion  that  the  posiea  must  be  delivered  to  the  plaintiff. 

Bayley,  J.  I  am  entirely  of  the  same  opinion.  The  proviso  fastens  upon 
and  limits  the  exception,  and  that  only ;  and  I  think  that  the  exception  does 
not  apply  to  any  class  of  persons  who  are  not  within  the  description  in  the 
former  part  of  the  sectiout '^  creditors  having  security  for  their  debts."  Bo^ 
the  plaintiff  at  the  time  of  the  act  of  bankruptcy  had  ceased  to  be  a  creditofi 
and,  therefore,  is  not  affected  by  it. 

HoLROTD  and  LrrrLBDAUE,  Js.,  concurred. 

Postea  to  the  plainti£ 
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DOE  on  the  demise  of  J.  PRIESTLEY  and  JANE  his  Wife,  late  JANE 

HUTTON,  V.  CALLOWAY, 

A  surrender  of  a  copyhold  was  daly  made  and  presented  by  the  homue,  but  no  entry  oi 
such  sarrender  and  presentment  was  made  on  the  court  rolls :  Held,  that  such  surren> 
der  and  presentment  mig^ht  be  proved  by  a  draft  of  an  entry  produced  from  the  muni- 
ments of  the  manor,  and  the  parol  testimony  of  the  foreman  of  the  homage  jury  who 
made  such  presentment. 

Ejectment  for  the  recovery  of  certain  premises,  consisting  of  a  messuage 
and  lauds  with  the  appurtenances,  situated  in  Weedon  Beck,  in  the  county  of 
Northampton,  against  the  defendant  as  tenant  in  possession,  but  which  eject- 
ment was  defended  by  the  annuitants  hereinafler  mentioned.  At  the  trial 
*48S1  ^^^^^  *HoLROYD,  J.,  at  the  Northampton  Summer  Assizes,  1825,  a 
^  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  premises  for  the  recovery  of  which  the  action  was  brought  are  copyhold 
tenements  of  inheritance  holden  of  the  manor  of  Weedon  Beck,  under  the  pro- 
vest  and  fellows  of  Eton  College,  who  are  the  lords  of  the  manor.  Thomas 
Bennett,  hereinafter  mentioned,  was  seised  in  fee  of  the  premises  in  1790. 
The  following  written  document  brought  from  among  the  muniments  of  the 
manor  of  Weedon  Beck  was  given  in  evidence  on  the  part  of  the  plaintiff: 
*'The  manor  of  Weedon  Beck,  in  the  county  of  Northampton.  The  1st  of 
May,  in  the  year  of  our  Lord  1790.  Be  it  remembered.  That  on  the  day  and 
year  above  written,  Thomas  Bennett,  late  of  Weedon  Beck  aforesaid,  but  now 
of  Buckingham,  in  the  county  of  Bucks,  grazier,  a  customary  tenant  of  the 
manor  aforesaid,  and  Elizabeth  his  wife,  did  out  of  court  surrender  by  the  rod 
into  the  hands  of  the  lords  of  the  said  manor,  by  the  hands  and  acceptance  of 
Thomas  Heame,  Gent.,  (deputy-steward  of  the  same  manor,  and  for  this  turn 
and  purpose  only  lawfully  constituted  and  appointed,)  the  said  Elizabeth  being 
solely  examined  apart  from  her  said  husband,  by  the  said  deputy-steward,  and 
consenting,  according  to  the  custom  thereof,  ail  that  messuage,  &c.,  (setting  out 
the  premises  for  which  the  action  was  brought,)  to  the  use  and  behoof  of  Jane 
Button,  of  Maids  Morton,  in  the  county  of  Bucks,  spinster,  and  of  her  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor,  by  the  rents 
and  services  therefor  di^e  and  of  right  accustomed :  Provided  always,  never- 
theless, that  if  the  said  T.  Bennett,  his  heirs,  executors,  or  administrators,  or 

*4ftA'1  ^^y  ^^  ^^™>  *do  ^^^  sh^U  ^cU  ^^^  ^^^^y  P^y  ^^  cause  to  be  paid  unto 
-^  the  said  Jane  Hutton,  her  executors,  administrators,  or  assigns,  the  full 
lum  of  1000/.,  at  the  rate  of  4/.  ]0«.  for  every  100/.  by  the  year,  upon  the  1st 
af  November  now  next  ensuing  the  day  of  the  date  of  these  presents  ;  then  this 
present  surrender  shall  be  void  and  of  none  effect,  or  else  be  and  remain  in 
^uU  force. 

**  Taken  out  of  court  the  day  and  *<  Thomas  Bennett, 

year  first  above  written,  by  me,  *'  Elizabeth  Bennett. 

"  Thomas  Heame, 

"  Deputy-steward." 
Under  the  signatures  in  the  surrender  was  written  a  memorandum  in  the  fol- 
lowing words :  **  Presented  by  David  Atchison,  foreman  of  the  jury,  at  a  court 
held  the  10th  of  December,  1792.*'  By  the  custom  of  the  manor,  surrenders 
may  be  taken  out  of  court  by  a  deputy-steward,  and  surrenders  so  taken  may 
be  presented  at  any  subsequent  court.  There  is  no  limited  time  for  presenting 
such  surrenders :  sometimes  they  are  presented  many  years  after  they  are 
made,  althougli  there  may  have  been  courts  holden  in  the  mean  time.  A  writ- 
ten document  or  paper,  (the  first  two  sheets  whereof  were  missing,)  brought 
from  among  the  muniments  of  the  manor  of  Weedon  Beck,  and  relating  to  the 
proceedings  of  the  court  of  the  10th  of  December,  1792,  was  given  in  evidence 
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on  the  part  of  the  plaintiff ;  and  that  part  which  related  to  the  premises  in 
question  began  thus :  *^Xt  this  Court  it  is  found  by  the  homage,  that  on  the  Ist 
of  May,  in  3ie  year  of  our  Lord  1790,  Thomas  Bennett,  late  of  Weedon  Beck, 
&c."  (setting  out  a  surrender  by  the  said  T.  Bennett  similar  in  terms  to  the 
one  before  mentioned.)   The  document  lasdy  *above  set  out  is  endorsed  p^^a. 
with  these  words,  "  Draft  of  Court  for  Weedon  Beck,  92,"  in  the  hand-  L    ^ 
writing  of  one  Smith,  a  clerk  of  Mr.  T.  Barnard,  the  then  steward  of  the 
manor.     Barnard  died  in  1796,  Smith  died  in   1818.     The   last-mentioned 
document  was  tendered  in  evidence  on  the  part  of  the  plaintiff,  and  objected  to 
on  the  part  of  the  defendant,  but  admitted  by  the  learned  Judge,  subject  fo  the 
opinion  of  this  Court  both  as  to  its  admissibility  and  its  legal  effect.    David 
Atchison  was  foreman  of  the  jury  at  a  court  holden  for  the  manor  of  Weedon 
Beck,  on  tlie  10th  of  December,  1792.     The  surrender  of  Thomas  Bennett,  in 
writing  above  set  out,  was  brought  to  him  at  the  said  court  as  foreman  of  the 
jury,  by  John  Harris,  the  then  bailiff.     He  took  it,  and  presented  it  to  Mr. 
Thomas  Barnard,  the  steward,  to  be  enrolled.     The  presentment  was  the  act 
of  the  homage,  and  presented  by  Atchison  as  foreman  of  the  jury,  and  he  at 
the  same  time  wrote  the  memorandum  now  appearing  on  the  surrender,  and 
above  set  out     Mr.  T.  Barnard,  the  steward  of  the  manor,  received  the  pre* 
sentment  from  Atchison,  and  demanded  half  a  guinea  for  die  enrolling  of  the 
said  surrender,  which  was  paid  by  John  Harris,  the  then  bailiff^  on  behalf  of 
the  mortgagee.     The  above  mentioned  facts  as  to  the  holding  of  the  court  on 
the  lOih  of  December,  1792,  and  as  to  all  the  proceedings  which  took  place  at 
that  court,  were  proved  by  die  said  David  Atchison  from  memory.     This  evi- 
dence was  objected  to  on  the  part  of  the  defendant,  but  received,  subject  to  the 
opinion  of  this  Court  as  to  its  admissibility.     Much  other  business  was  done 
at  the  same  court,  (some  of  which  is  referred  to  as  done  at  a  court  of  that  date 
by  the  rolls  of  subsequent  courts ;)  but  no  other  written  document  appeared  to 
have  been  made  at  that  *court,  except  the  draft  of  the  roll  before  men-  rt^oa 
tioned  relating  to  the  premises  in  question,  and  which  relates  also  to  I- 
other  business  of  the  manor  done  at  the  same  court :  nor  docs  there  appear  on 
the  court  rolls  any  entry  of  a  court  being  holden  in  1792,  unless  the  Court 
should  be  of  opinion  that  the  draft  above  mentioned  can  be  considered  as  a 
court  roll;  nor  has  there  been  any  mutilation  of  or  erasure  in  the  existing  court 
rolls.     Interest  was  duly  paid  to  the  mortgagee  for  1000/.  up  to  the  year  1818; 
but  it  did  not  appear  to  have  been  so  paid  with  the  knowledge  of  the  defendant, 
or  of  Horlock  or  Yems,  or  their  trustees.     On  the  19th  of  June,  1820,  a  court 
was  duly  holden,  the  proceedings  of  which,  as  far  as  relates  to  the  premises  in 
question,  are  contained  in  the  following  entry  in  the  court  rolls :  **  The  manor 
of  Weedon  Beck,  in  the  county  of  Northampton.     The  special  court  baron  of 
the  provost  and  college  royal  of  the  blessed  Mary  of  Eton,  nigh  Windsor,  io 
the  county  of  Bucks,  holden  in  and  for  the  said  manor,  on  Monday  the  19th 
of  June,  in  the  year  of  our  Jx)rd  1820,  before  Edward  Brown,  Gent.,  the 
deputy  of  Abraham  Moore,  Esq.,  chief  steward  of  the  said  manor.     At  this 
court  the  homage  present  that  at  a  court  holden  in  and  for  the  said  manor  on 
the  10th  of  December,  1702,  a  certain  conditional  surrender,  bearing  date  the 
1st  of  May,  1790,  from  Thomas  Bennett,  then  late  of  Weedon  Beck  aforesaid, 
but  then  of  Buckingham,  grazier,  a  customary  tenant  of  the  said  manor,  and 
Elizabeth  his  wife,  of  all  his  copyhold  or  customary  messuages,  lands,  tene- 
ments, and  hereditaments  whatsoever  lying  within  and  holden  of  the  manor  of 
aforesaid,  to  the  use  of  Jane  Hutton,  of  Maids  Morton,  in  the  county  of  Bucks 
spinster,  and  of  her  *heirs  and  assigns  for  ever,  for  securing  the  repay-  p^.g^ 
ment  of  1000/.  and  lawful  interest,  was  duly  presented  by  the  homage  *- 
at  that  court  for  enrolment,  but  which,  through  inadvertence  of  the  steward, 
was  omitted  to  be  done;  the  homage  therefore  again  at  this  court  present  the 
said  conditional  surrender  in  the  words  and  figures  following."    Then  follows 
the  surrender  first  above  set  out.     On  the  15th  of  May,  1823,  at  a  manor  court 
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holden  br  the  manor  of  Weedon  Beck,  the  lessors  of  the  plaintiff  were  duly 
admitted  tenants  to  the  said  premises,  on  the  said  surrender  of  Thom:is  Den- 
nett and  Elizabeth  his  wife,  according  to  the  custom  of  the  manor.  On  the 
part  of  the  defendant,  it  was  proved,  that  Thomas  Bennett  died,  leaving  a  son, 
John  Bennett,  his  heir  at  law,  who  was  admitted  2*2d  of  October,  1807.  John 
Bennett  sold  the  premises  to  one  Thomas  Smith,  who  was  admitted  27ih  of 
October,  1808,  and  who,  on  the  VZth  of  December,  1814,  granted  an  anuuily 
to  Horiock  and  Ycms  for  1998/.,  and  duly  surrendered  the  premises  to  trustees, 
(whOf  previously  to  the  completion  of  the  purchase,  searched  the  court  rolls  at 
Eton  for  iocambrances,  but  found  none,)  by  surrender  dated  12th  of  December, 
1814,  and  which  surrender  was  duly  presented  and  entered  on  the  court  rolls 
at  the  next  court,  holden  3d  of  May,  1815,  and  the  said  trustees  were  admitted 
the  28th  of  February,  1824. 

S»  M,  PhVlipps,  for  the  lessors  of  the  plaintiiT.  A  complete  title  was  proved 
in  the  lessors  of  the  plaintilf.  Bennett  was  seised  in  fee :  he  surrendered  out 
of  court  to  one  of  the  lessors  of  the  plaintiff,  (Jane  Hutton,)  evidendy  by  way 
of  mort|[age.  The  surrender  was  in  1790,  the  admittance  in  May,  1823.  It 
*4901  '"  ^'^^  ^^^^  ^^  surrender  *must  be  presented  in  court;  and  by  the  gene- 
•^  ral  rule  of  copyhold  law,  at  the  next  court;  but  by  custom  it  may  be 
at  any  subsequent  court.  Comyn*s  Dig.  Copyhold,  tit.  Presentment,  Moor 
v.  Moore,  2  Yes.  601.  The  only  question  is,  whether  there  was  any  sufficient 
proof  of  a  presentment  of  the  surrender.  The  fact  of  presentment  is  a  matter 
in  pau,  to  be  proved  as  any  other  faet  by  the  rolls  of  the  court,  if  there  are  any 
rolls  which  show  it;  if  not,  by  other  competent  evidence.  A  written  document 
offered  in  evidence,  and  admitted  as  proof  of  the  presentment,  was  properly 
admitted;  for,  first,  it  must  be  taken  to  be  a  roll  of  the  court.  The  surrender 
was  regularly  delivered  by  the  foreman  of  the  jury  to  the  steward  for  enrol- 
ment,  and  the  fee  for  enrolment  was  paid  by  Harris,  as  agent  of  the  surrendereCt 
and  received  by  the  steward.  An  entry  of  this  presentment  was  accordingly 
made,  and  preserved  amongst  the  muniments  of  the  court:  the  document  in 
question  is  that  entry.  It  is  full  and  formal  in  every  respect,  and  complete  as 
an  enrolment.  It  is  therefore  a  roll  of  court.  If  this  document  was  not  an 
original  roll  of  conrt,  it  may  be  receivable  as  secondary  evidence,  for  afler 
admittance  and  after  presentment  for  enrolment,  it  may  be  presumed  that  an 
enrolment,  if  necessary,  was  actually  made,  and  that  that  roll  has  been  lost 
If  the  document  is  neither  a  roll  nor  secondary  evidence  of  a  roll,  still  there  is 
sufficient  proof  of  the  fact  of  the  presentment  of  the  surrender;  for  there  is  no 
rule  of  law  that  a  presentment  of  a  surrender  cannot  be  proved  without  writing. 
There  was  good  parol  evidence  of  the  fact  of  surrender  by  Atchison.  At  all 
*49n  ^^^'^^v  there  was  a  good  ^presentment  in  June,  1820,  and  although  that 
^  was  after  the  admittance  of  the  person  under  whom  the  de^ndant 
claims,  yet  the  presentment  is  no  part  of  the  title,  but  refers  back  to  the  time  of 
the  surrender. 

Pennington,  contra.  It  must  be  admitted,  that  if  the  document  be  an  original 
court  roll,  the  title  of  the  plaintiff  is  complete.  The  usual  evidence  as  to  the 
title  of  copyhold  lands  is  the  roll  of  court  or  the  copy  of  the  roll.  In  Co.  Litt. 
section  7d,  it  is  said,  that  ^  copyhold  tenants  are  called  tenants  by  copy  of 
court  roll ;  because  they  have  no  other  evidence  concerning  their  tenementSy 
but  only  the  copies  of  court  rolls,"  and  in  JRte  and  Queinton^a  case,  4  Co.  269 
the  same  rule  is  laid  down.  In  Calthorpe  on  Copyholds,  47,  it  is  said,  *'  If  the 
lord  in  open  court  doth  grant  a  copyhold  land,  and  the  sti  ward  maketh  no 
entry  thereof  in  the  court  rolls,  this  is  not  good,  though  it  be  never  so  publicly 
done,  nor  no  collateral  proof  can  make  it  good.*'  He  then  says, «« If  the  rolls 
be  also  kMt,  yet  it  seemeth  that  by  proof  he  can  make  this  good."  But  in  that 
case  the  Ums  ought  to  be  proved  by  a  person  who  has  seen  the  supposed  roll. 
In  the  present  ease  there  was  not  any  roll  relating  to  the  presentment,  and  the 
parol  evidence  was  not  admissible  to  show  that  such  a  roll  ever  existed.  It 
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must  be  admitted  that  foUb  are  not  records;  they  may  bo  set  right  in  case  of 
mistake  by  parol  evidence.  Towtri  t.  Moor^  2  Vem.  08.  It  is  there  said  by 
the  Court,  that  in  case  of  a  surrender  made  by  a  steward  of  a  copyhold,  if  there 
be  any  mistake,  that  is  only  matter  of  fact,  and  the  courts  of  law  will  admit  an 
averment  that  there  was  a  mistake  either  as  to  the  lands  or  uses.  [Holroto,  J. 
If  you  may  give  parol  evidence  *of  a  mistake  as  to  the  premises,  then  r*^^ 
there  is  no  evidence  of  tide  by  the  roll.3  Then  as  to  the  presentment  1- 
of  the  surrender  made  in  1820,  that  is  void  for  two  reasons:  first,  it  was  too 
late ;  secondly,  it  was  informal.  A  presentment  by  the  general  custom  ought 
to  be  made  at  the  next  court  day  immediately  aAer  the  surrender;  but  by  special 
custom  in  some  places  it  will  serve  at  the  second  or  third  court.  Cobe*s  Copy- 
holder, 88 ;  Gilbert's  Tenures,  280<  There  is  no  authority  to  show  that  a 
custom  to  make  a  surrender  at  any  indefinite  time  is  good:  it  would  be  an 
unreasonable  custom,  and  therefore  not  to  be  supported.  But  if  not  too  late, 
still  the  presentment  in  1820  was  informal  and  insufficient.  First,  there  was 
no  legitimate  evidence  before  the  jury  that  there  was  a  surrender.  Secondly, 
the  jury  do  not  present  that  the  surrender  was  out  of  court. 

PhillippSf  in  reply.  The  passage  cited  from  Littleton  imports,  that  the 
court  rolls  are  the  only  evidence  of  tide  which  the  tenants  receive  from  th« 
lord,  and  not  that  they  are  the  only  evidence  admissible  to  prove  title. 

Cur.  adv.  mdt 

Lord  TsNTERDEN,  C.  J.  The  question  in  this  case  is,  whether  the  sunea- 
der  of  a  copyhold  made  out. of  court  was  sufficiently  proved  to  have  been  pre- 
sented in  court,  so  as  to  give  the  plaintiff  a  valid  title.  If  a  surrender  and 
presentment  can  be  proved  by  any  other  evidence  than  an  entry  on  the  roUs  of 
tlie  court,  it  was  abundantly  proved  in  this  case.  It  appeared  that  a  surrender 
made  in  1700,  was  presented  by  the  homage  for  enrolment  in  1820,  and  wu 
then  enrolled.  But  that  *presentment  and  enrolment  could  only  be  good  r* 403 
by  virtue  of  a  custom  to  present  a  surrender  at  any  subsequent  court.  ^ 
It  is  not  necessary  in  this  case  to  give  an  opinion,  whether  such  a  custom  is 
good  in  point  of  law :  but  I  must  say  that  I  should  have  great  difficulty  in 
holding  that  such  a  custom  is  valid.  In  this  case,  however,  it  was  proved  thM 
a  surrender  was  made  out  of  court  on  the  1st  of  May,  1700,  but  it  was  not 
presented  at  the  next  court.  The  surrender  was  taken  by  the  deputy  steward 
out  of  court,  and  it  was  in  fact  presented  in  court  by  the  homage  on  the  10th 
of  December,  1702.  That  was  proved  by  the  actual  production  of  a  surrende* 
from  the  muniments  of  the  lord,  with  an  indorsement,  in  the  handwriting  of  tb 
steward,  purporting  that  it  was  presented  by  Atchison,  at  a  court  holden  on  the 
10th  of  December,  1702  ;  and  Atchison,  the  person  mentioned  as  having  made 
the  presentment,  being:  still  living  at  the  time  of  the  trial,  was  examined,  and 
spoke  to  the  fact.  Then  a  paper  was  produced,  containing  a  perfect  entrj'  of 
the  surrender  and  prefentment.  But  the  question  is,  whether,  independent 
of  any  entry  on  the  rolls,  the  evidence  I  have  slated  can  be  sufficient  to  show 
tjiat  the  surrender  was  made,  and  presented  so  as  to  give  a  tide  under  it!  h 
has  been  said  that  the  title  to  a  copyhold  can  be  proved  by  nothing  but  the  court 
rolls,  and  LitUeton,  s.  76,  was  cited  in  support  of  that  position.  1  apprehend, 
that  Litdeton  nieans  that  the  roll  is  the  proper  evidence  of  the  copyholders 
tide,  in  eontradistinction  to  oUier  species  of  evidence  as  to  matters  in  pais  or 
i|aatters  of  record,  as  a  charter,  or  a  fine  and  recovery.  If  it  were  to  be  held 
tfiat  the  tide  to  a  copyh<ild  could  be  proved  by  nothing  but  the  court  roll  or  a 
copy  thereof,  great  inconvenience  might  ensue.  Suppose  all  the  roils  of  the 
manor  to  be  destroyed  by  *accidental  fire,  and  copies  either  not  to  have  r*A(U 
been  delivered  out,  (which  too  often  occurs,)  or  actually  to  have  been  L 
delivered  to  the  tenant  and  lost,  as  writings  of  that  description,  which  are  con- 
tamed  ma  smaU  compass,  may  easily  be,  could  it  be  said  that  all  the  copyhold- 
ers  who  had  not  copies  to  produce  would  have  no  tide  to  their  e Atatea  !  I  Oiink 
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it  is  impossible  to  maintain  such  a  proposition.  If  it  cannot  be  said  that  the 
production  of  the  roll  itself,  or  of  a  copy  taken  from  that  roll,  is  the  only  evi- 
dence, it  seems  to  roe  that  in  the  case  before  the  court,  there  was  abundant 
evidence,  to  satisfy  all  that  the  law  requires.  There  have  been  cases  decided 
in  courts  of  law  which  show  that  the  entry  on  the  roll  is  not  conclusive  upon 
the  parties,  but  that  a  mistake  in  the  entry  may  be  shown  by  averment  in 
pleading,  or  by  evidence  before  a  jury.  That  has  been  decided  in  two 
instances :  one  of  them  related  to  a  mistake  in  the  date.  By  the  court  roll  it 
appeared  that  the  court  was  held  on  a  particular  day:  that  day  did  not  answer 
the  purpose  of  this  party  producing  the  roll ;  and  it  was  held  that  he  might,  not- 
withstanding that  entry  on  the  roll,  show  that  the  court  was  not  held  on  the 
day  there  mentioned,  but  on  another.  That  was  decided  in  Burgess  v.  Foster^ 
1  Leon.  289.  In  that  case  the  surrender  was  entered  on  a  roll  of  the  court, 
dated  the  2d  of  May,  and  the  letter  of  deputation  to  the  steward,  before 
whom  it  was  taken,  was  dated  the  3d  of  June  in  the  same  year;  and  the 
Court  were  clearly  of  opinion,  **  that  the  mis-entry  of  the  date  of  the  court 
should  not  prejudice  the  party,  for  that  entry  was  not  matter  of  record, 
but  was  but  an  escape ;  and  if  the  parties  had  been  at  issue  upon  the  time 
of  the  surrender  made,  or  of  the  court  holden,  the  same  should  not  be  tried 
*4951  ^^  *^^  ^^^  ^^  ^^  manor,  but  by  the  country,  and  the  party  might  give 

^  in  evidence  the  truth  of  the  matter,  and  should  not  be  bound  by  me  roll ; 
and  according  to  this  resolution  of  the  Court,  judgment  was  given.'*  In  Brend 
T.  Brend^  Cas.  temp.  Fmch.  254,  a  father  being  seised  of  freehold  and  copy- 
hold lands,  settled  the  same  upon  his  second  son  and  his  issue  male,  upon  the 
death  of  his  eldest  son  without  issue  male,  and  covenanted  to  surrender  hie 
topyholds  to  those  uses ;  but  instead  thereof,  the  surrender  was  entered  on  the 
loU  to  tlie  use  of  the  heirs  general ;  this  surrender  was  vacated  by  a  decree, 
and  a  new  surrender  made  according  to  the  settlement;  this  was  a  decision  in 
equity.  In  another  case,  words  were  added  to  the  roll  to  pass  other  lands.  In 
Coke's  Copyholder,  s.  40,  it  is  laid  down,  '*  that  if  a  conditional  surrender  be  pre- 
sented, and  the  steward  in  entering  it  omitteth  the  condition,  yet  upon  sufficient 
proof  made  in  court,  the  surrender  shall  not  be  avoided,  but  the  roll  amended; 
and  this  shall  be  no  conclusion  to  the  party,  to  plead  or  give  in  evidence  the 
truth  of  the  matter;"  and  Eitt  and  Queinton*s  case, 4  Coke,  25,  is  to  the  same 
effect  There  is  an  anonymous  case  in  Lord  Raym.  735,  in  which  Lord  Holt 
ruled,  at  Nisi  Prius,  that  (he  rough  draA  of  the  steward  of  the  manor  was  good 
evidence  of  the  admittance.  It  does  not  appear  whether,  in  that  case,  a  fair 
roll  had  been  engrossed  and  lost ;  but  I  cannot  think  that  material.  The  draA 
may  have  been  not  a  copy,  but  the  original  from  which  the  roll  was  aflerwarde 
to  be  made  out  The  draA  itself  is  more  in  the  nature  of  an  original  than  the 
copy,  though  the  latter  is  more  convenient  for  reference,  and  therefore  is  the 
document  which  is  generally  resorted  to.  For  these  reasons  we,  who 
M961  *^^^  ^^  ^^®  argued,  are  of  opinion  that  there  was  sufficient  proof  to 

-I  entide  the  plainUff  to  recover. 

Postea  to  the  plaintiflT.t 

tBATLST,  J.,  had  left  the  court  before  the  case  was  argued. 
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BA8T0CK  V.  RIDGWAY. 

I 

A  parish  eaoDot  legally  be  divided  for  the  relief  and  maintenance  of  the  poor,  ankiiii 

cannot  otherwise  have  the  full  benefit  of  the  43  Elix.  c.  2. 

This  was  a  feigned  issue  to  try  whether  the  hamlet  of  Singleborough,  in  the 
parish  of  Great  Uorwood,  in  the  county  of  Buckinghana,  was  legally  separated 
and  divided  from  the  township  of  Great  Horwood,  in  the  same  parish,  ibr  the 
relief  and  maintenance  of  the  poor.  At  the  trial  before  Alexanokb,  C.  B.,  at 
the  Buckinghamshire  Summer  Assizes,  1825,  a  verdict  was  found  for  the  plain- 
tiff,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

The  parish  of  Great  Horwood  consists  of  the  township  of  Great  Horwood, 
and  of  the  hamlet  of  Singleborouffh,  which  hamlet  is  a  distinct  and  immemoroi 
vill.     The  township  of  Horwood  contains  about  three  tliousand  acres,  consUi- 
ing  almost  entirely  of  open  fields  and  waste  or  common  lands.     The  case  then 
proceeded  to  state  a  variety  of  facts  relating  to  the  extent  and  population  of  the 
parish.     It  appeared  also,  that  bastardy  bonds  and  certificates  had,  from  1679 
down  to  1753,  been  sometimes  given  to  the  overseers  of  the  poor  of  Great  Hor< 
wood  cum  Singleborough,  sometimes  **to  the  overseers  of  Great  Horwood,** 
and  at  others  to  the  overseers  of  Singleboroueh.     On  the  8th  of  October,  1690, 
an  agreement  under  the  hands  and  seals  of  Hugh  Barker  and  thirty -two  other 
persons,  including  the  rector  of  the  parish  *therem  described  as  of  Great  p,.g. 
Horwood  and  Singleborough,  whereby  they  did  agree  to  have  a  house  ^ 
built  at  Singleborough  for  the  use  of  W.  Gayton,  at  the  costs  and  charges  of 
Horwood  and  Singleborough,  and  so  to  continue  for  the  use  of  the  poorofSm- 
gleborough,  each  hamlet  paying  their  usual  proportionable  allowance  for  their 
relief;  and   that  the  poor  of  Singleborough  and  Horwood  be  kept  in  their 
respective  hamlets. 

On  the  24th  of  April,  1753,  the  following  agreement  was  made  by  and 
between  the  churchwardens  and  overseers  of  the  poor  of  the  township  of  Great 
Horwood  and  certain  inhabitants  of  the  said  township,  and  the  churchwardens 
and  overseers  of  the  poor  of  the  hamlet  of  Singleborough  and  certain  inhabiune 
thereof:  '^Articles  of  agreement  indented,  made,  concluded,  and  agreed  upooi 
this  24th  day  of  April,  1753,  between  J.  H.  and  J.  J.,  churchwardens,  and  W. 
K.  and  H.  C,  overseers,  and  W.  K.,  R.  W.,  R.  B.,  W.  C,  N.  W.,  H.  H.,  T.  E. 
and  T.  V.,  and  others,  whose  hands  and  seals  are  hereunto  set  and  subscribed^ 
occupiers  of  lands  and  tenements  within  •  the  town,  precincts,  or  division  of 
Great  Horwood,  in  the  county  of  Bucks,  for  and  on  the  behalf  of  themselves,  and 
as  far  as  by  law  they  can  on  the  behalf  of  the  future  churchwardens  and  over- 
seers and  occupiers  of  lands  and  tenements  within  the  said  town,  precinct,  or 
division,  of  the  one  part,  and  T.  B.,  churchwarden,  and  T.  B.,  senior  orer- 
seer,  and  T.  B.  the  elder,  and  T.  B.  the  younger,  and  J.  H.,  and  others,  whose 
hands  and  seals  are  hereunto  set  and  subscribed,  occupiers  of  lands  and  tese- 
ments  within  the  hamlet,  liberty,  or  division  of  Singleborough,  in  the  parish  of 
Great  Horwood  aforesaid,  on  behalf  of  themselves,  and,  as  far  as  by  bw  thry 
can,  on  behalf  of  all  and  every  future  and  succeeding  churchwardens  and  0Te^ 
seers  and  occupiers  of  lands  within  the  said  hamlet,  *of  the  other  part,  p^^M 
as  follows:  Whereas  frequent  disputes  do  arise  between  the  occupiers  ^ 
of  lands  in  the  said  town  and  the  said  hamlet,  concerning  the  reception  of  poor 
persons  sent  by  orders  or  otherwise  to  each  of  the  said  places,  and  concerning 
the  proportion  of  the  poor  rates  to  be  raised  in  each  place,  occasioned  in  some 
measure  by  considerable  private  donations,  given  for  the  maintenance  and 
relief  of  the  poor  of  one  place,  independent  and  exclusive  of  the  other,  by 
which  great  expenses  frequendy  are  incurred,  disorder  and  confusion  do  enmei 
and  the  poor  by  such  means  become  more  burthensome  than  they  otherwise 
would  be,"  &e.    The  articles  of  agreement  then  provided,  that  for  the  future 
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each  district  should  separately  maintain  its  own  poor,  and  that  the  township 
and  hamlet  should,  in  all  respects  concerning  the  poor,  be  considered  as  two 
diflferent  and  distinct  parishes.  It  then  provided  for  the  divisions  of  certain 
private  donations,  and  of  the  almshouses  between  the  two  districts.  There 
was  then  a  covenant  to  support  and  keep  the  articles  of  agreement,  and  to  admit 
ihe  same  as  evidence  in  any  controversy  which  might  arise  touching  the  poor 
of  either  of  the  said  places.  Ever  since  the  date  of  this  agreement,  the  town- 
ship and  hamlet  respectively  have  maintained  their  poor  separately,  and  paupers 
have  been  removed  by  orders  of  justices,  from  foreign  parishes  to  the  township 
and  hamlet  respectively,  and  from  the  hamlet  to  the  township. 

Since  the  year  1753,  there  have  been  separate  poor  nites  for  tlie  township 
and  hamlet,  and  likewise  separate  appointments  of  overseers  of  the  poor,  with 
the  exceptions  hereinafter  mentioned  ;  that  is  to  say,  that  in  each  of  the  years 
1815, 1816,  and  1817,  a  joint  appointment  of  overseers  of  the  poor  of  the  whole 
parish  was  made  by  two  justices  of  the  peace,  on  the  application  of  the 
*4991  *i<^^^^i^^^  ^^  ^^^  township  of  Great  Horwood,  without  the  consent  and 
-'  against  the  will  of  the  inhabitants  of  the  hamlet  of  Singleborough ;  but 
notwithstanding  such  joint  appointments  of  overseers,  the  poor  of  the  hamlet 
of  Singleborough  continued  to  be  maintained  and  employed  by  the  inhabitants 
thereof  separately  as  theretofore,  and  without  any  interference  on  the  part  of 
the  overseers  or  inhabitants  of  the  township  of  Horwood,  and  separate  rates 
were  Ukewise  made  by  the  township  and  hamlet  respectively  for  the  relief 
of  their  respective  poor. 

If  the  Court  should  be  of  opinion  that  the  legal  presumption  to  be  formed 
from  the  facts  stated  is,  that  the  hamlet  of  Singleborough  was  legally  separated 
from  the  township  of  Great  Horwood,  for  the  relief  and  maintenance  of  the 
poor,  the  verdict  to  stand,  otherwise  a  verdict  to  be  entered  for  the  defendant. 

B,  MonrOn  for  the  plaintiff.  The  hamlet  of  Singleborough  has,  for  the  pur- 
pose of  maintaining  its  own  poor,  been  legally  separated  from  the  township  of 
Horwood.  It  may  have  been  lawfully  separated,  if,  at  the  time  of  the  passing 
of  the  13  ^  14  Car.  2,  the  parish  could  not  reap  the  benefit  of  the  statute 
of  the  43d  of  Elizabeth.  Rtx  v.  Ldgh,  3  T.  R.  746  ;  Rex  v.  WalsaU,  2  B. 
k  A.  157.  In  the  former  case,  Buller,  J.,  states,  that  the  meaning  of  that 
phrase  is  not  that  it  is  absolutely  impotiible  for  the  inhabitants  of  a  parish  to 
maintain  their  own  poor,  as  a  parish^  for  that  would  not  be  the  case,  even 
if  the  parish  were  one  hundred  miles  in  circumference,  but  that  it  is  inconve' 
nierU  for  them  so  to  do.  Then  the  question  is,  has  this  parish  had  tlie  benefit 
of  the  staL  43  Eliz.  conveniently  ?  For  seventy-two  years  it  has  not  had  that 
benefit,  for  there  were  removals,  not  only  from  foreign  parishes  to  the 
*500l  *b^>^l^^  o^  Singleborough  and  the  township  of  Horwood,  but  also  from 
^  the  hamlet  to  the  township.  It  appears  that  even  prior  to  those  seventy- 
two  years,  the  parish  had  not  the  full  and  ordinary  benefit  of  the  statute  of 
Elizabeth.  For,  by  an  instrument  made  in  1600,  it  was  agreed  that  the  poor 
of  Singleborough  and  Horwood  should  be  kept  in  their  respective  hamlets. 
[Batlbt,  J.  It  does  not  appear  by  that  agreement,  that  it  was  in  consequence 
of  the  largeness  of  the  parish  that  it  could  not  receive  that  benefit.3  The  agree- 
ment shows  that  Horwood  and  Singleborough  could  not  at  that  time  conve- 
niently maintain  their  poor  joinUy.  The  enacting  words  of  the  13  dt  14  Car. 
2,  are  general,  and  it  has  never  been  decided  that  it  shall  be  restrained  by  the 
recital  to  those  cases  only  where  the  largeness  of  the  parish  is  the  only  cause 
why  it  cannot  have  the  benefit  of  the  statute  of  Elizabeth.  In  Rex  v.  Leigk^ 
3  T.  R.  746,  the  parish  was  only  five  miles  long,  and  four  broad.  Here  are 
four  thousand  acres  in  the  parish,  and  Singleborough  corrtains  only  one  fourth 
of  the  whole.  In  1714,  a  certificate  was  given,  directed  to  the  churchwardens 
and  overseers  of  the  poor  of  the  hamlet  of  Singleborough  and  parish  of  Great 
Horwood.  The  agreement  of  1753  shows,  indeed,  that  the  private  donations 
have«  in  some  measure,  been  the  cause  of  disputes  between  the  hamlet  and  the 
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township.  But  it  does  not  state  that  it  was  the  sole  cause  of  those  disputes. 
That  agreement  shows  that  at  that  time  there  was  a  necessity  for  a  dimion.  If 
the  Court  should  now  be  of  opinion  that  a  joint  appointment  of  oveiseera  should 
be  made,  what  security  is  there  that  the  same  expense  which  was  obviated  by 
the  agreement,  would  not  be  again  incurred  ?  In  an  anonymous  case,  Sir  Tho6 
Raym.  476,  recognised  by  Lord  Kenyon  in  Rex  v.  Neweli,  4  T.  R.  266, 
*where  the  different  districts  of  a  parish  had  distinct  officers,  made  ^^^. 
distinct  rates,  and  kept  distinct  accounts,  it  was  held  that  tliey  were  ^ 
entitled  to  maintain  their  own  poor  separately.  In  Bex  v.  Leigh^  3  T.  R.  746,  a 
township  having  for  sixty  or  seventy  years,  and  before,  for  any  Hdxd^  that 
appeared  to  the  contrary,  had  separate  overseers,  and  maintained  its  own  poor 
separately  from  the  parish  at  large,  was  held  to  be  entitled  to  that  privilege. 

Blight  contra,  was  stopped  by  the  Court. 

liOrd  Tentekden,  C.  J.  The  question  reserved  for  our  opinion  on  this 
special  case  is,  whether  the  legal  presumption  to  be  formed  from  the  Cicts 
stated  in  this  case  is,  that  the  hamlet  of  Singleborough  has  been  legally  sepa* 
rated  from  the  township  of  Horwood  for  the  purpose  of  maintaining  and 
relieving  the  poor.  Now  if  we  look  to  the  statute  18  &  14  Car.  2,  c.  12,8.21, 
on  which  the  separation  must  be  founded,  the  largeness  of  the  parishes  is 
expressly  put  forward  as  the  ground  on  which  in  particular  parishes  the  benefit 
of  the  statute  of  Elizabeth  cannot  be  enjoyed.  I  do  not  mean  to  say  that 
because  the  largeness  of  the  parishes  is  there  expressly  mentioned,  that  it  is 
therefore  the  only  ground  by  which  the  benefit  of  the  statute  of  Elizabeth  is 
not  to  be  had ;  for  that  benefit  might  be  lost  by  reason  of  the  superabundant 
population  in  a  district  not  itself  exceedingly  large.  But  still  there  ought  to  be 
something  to  show  that  the  parish  has  not  had  or  could  not  have  had  the  benefit 
of  the  statute.  Now  looking  at  the  present  state  of  things  in  this  parish,  1  can 
see  nothing  to  justify  me  in  saying  that  it  cannot  now  have  the  benefit  of  the 
statute  43  Eliz.  c.  2 ;  and  looking  at  the  former  state  of  *things,  I  can-  r^^^ 
not  see  any  thing  to  show  that  it  might  not  have  had  the  benefit,  nay,  ^ 
the  full  benefit,  of  that  statute.  It  appears  that  in  1753,  the  hamlet  and  town- 
ship thought  fit  to  separate;  and  the  instrument  of  separation  (which,  however, 
is  clearly  invalid,  unless  it  be  founded  on  that  necessity  which  the  statute  points 
out)  recites  that  frequent  disputes  had  arisen  between  tlie  occupiers  of  lands  in 
the  town,  precinct,  or  division  of  Great  Horwood  and  hamlet  of  Singleborongb, 
concerning  the  reception  of  poor  persons  sent  by  orders  to  each  of  the  said 
places,  and  concerning  the  proportion  of  the  poor-rates  to  be  raised  in  each 
place,  occasioned  in  some  measure  by  considerable  private  donations  given  for 
the  maintenance  and  relief  of  the  poor  of  one  place  independent  and  exclusive 
of  the  other,  by  which  great  expenses  were  incurred,  and  disorder  and  confu- 
sion ensued,  and  the  poor  became  more  burdensome  than  they  otherwise  would 
have  been.  All  I  can  infer  from  this  is,  that  there  had  been  disputes  arisiog 
out  of  a  want  of  proper  knowledge  of  and  attention  to  the  subject;  not  that 
there  was  any  real  difficulty  in  the  whole  parish  maintaining  its  poor,  but  that 
the  inhabitants  of  the  hamlet  and  of  the  township  thought  fit  to  dispute.  Their 
disputes  are  stated  to  have  been  occasioned  in  some  measure  by  private  dona- 
tions. That  does  not  show  that  they  could  not  have  the  benefit  of  the  statute 
of  Elizabeth.  These  donations,  if  properly  administered,  could  have  created 
no  difficulty ;  for  supposing  all  the  rates  of  the  whole  parish  applicable  to  the 
maintenance  of  the  poor  generally,  the  private  donations  would  not  be  applica- 
ble to  the  relief  of  the  whole  poor,  but  would  only  be  properly  applied  to  those 
who  did  not  receive  any  aid  from  the  poor-rate,  but  who,  having  a  litde  assist- 
ance from  another  quarter,  were  thereby  enabled  to  'maintain  them-  r»^M 
selves.  If  those  donations  had  been  so  applied,  no  difficulty  would  ^ 
have  arisen  in  the  genera]  distribution  of  the  funds  of  the  whole  parish  to  ^^ 
maintenance  o^  the  poor.  I  cannot  say  on  these  facts  that  any  legal  presump 
tion  arises  that  this  parish  could  not  have  the  benefit  of  the  statute  of  Elizabeth 
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The  agreement  by  which  the  separation  was  intended  to  be  effected  took  p1ac^ 
no  later  than  1753.  In  Rex  v.  Walsall,  2  B.  ^  A.  157,  the  separation  took 
place  very  soon  afler  the  passing  of  the  statute  13  &  14  Gar.  2.  Now  there 
could  not  be  any  legal  valid  separation  between  the  43  Ellz.  and  the  13  &  14 
Oar.  2.  Bat  when  we  find  (as  soon  as  an  act  of  Parliament  makes  a  separa- 
tion lawful,  in  a  case  where  a  parish  could  not  have  the  full  benefit  of  the 
statute  of  Elizabeth)  such  a  separation  actually  taking  place,  that  is  to  my 
mind  abundant  evidence  that  at,  and  even  before  that  very  time,  it  had  been 
thought  that  the  parish  could  not  have  the  benefit  of  the  statute  of  Elizabeth. 
Bat  this  inference  by  no  means  arises  in  a  case  where  the  separation  has  taken 
place  by  agreement  made  so  late  as  the  year  1753.  Upon  the  whole,  I  am  of 
opinion  that  there  is  no  ground  for  presuming  that  the  hamlet  of  Singleborough 
has  been  legally  separated  from  the  township  of  Horwood,  for  the  purpose  of 
maintaining  its  own  poor. 

Batut,  J.  I  entirely  agree  with  my  Lord.  This  question  turns  upon  die 
statute  13  &  14  Car.  2,  c.  12,  s.  21,  which  recites,  ^that  the  inhabitants  of  the 
several  counties  therein  named,  and  many  other  counties  in  England  and 
Wales,  by  reason  of  the  largeness  of  the  parishes  within  the  same,  have  not 
nor  cannot  reap  the  benefit  of  the  statute  passed  in  the  forty-third  year  of 
«5a4n  *^^^2^^^^^«  ^0^  ^^®  relief  of  the  poor  ;**  and  then  enacts,  **  tiiat  the  poor 

-^  within  every  township  or  village  shall  be  maintained  within  the  town- 
ship or  village  wherein  they  were  last  lawfully  settled."  That  clause,  there- 
fore, applies  to  all  the  townships  of  tha  kingdom,  where,  by  reason  of  the 
largeness  of  the  parish,  the  inhabitants  cannot  have  the  benefit  of  tlie  statute  of 
Elizabeth.  Now  in  this  case,  what  is  there  to  satisfy  our  minds  that  the 
inhabitants  of  this  parish  cannot  have  the  benefit  of  the  statute  of  Elizabeth  ? 
Mr.  Monro,  who  has  put  this  case  as  clearly  and  as  strongly  as  it  can  be  put, 
relies,  to  a  certain  degree,  upon  something  that  passed  in  the  year  1690,  and 
from  that  he  infers,  that  at  that  period  of  time  a  separation  took  place.  To 
constitute  a  valid  separation  of  the  hamlet  and  township,  there  ought  to  have 
been  not  only  a  separate  collection  of  funds,  but  a  separate  and  distinct  appli^ 
Cation  of  the  funds  themselves ;  for  although  certain  proportions  of  the  funds 
may  have  been  collected  immemorially  in  particular  districts  within  the  parish, 
yet  if  they  all  aflerwards  constitute  one  entire  fund,  and  were  applied  to  main- 
fain  the  poor  of  the  parish  generally,  it  cannot  then  be  said  of  that  parish,  that 
by  reason  of  its  largeness  it  could  not  have  the  benefit  of  the  statute  43  Elis. 
The  document  of  1690  shows  very  clearly,  that  at  that  period  of  time  the  fund 
ivas  not  separate,  but  entire.  That  was  a  bargain  whereby  a  variety  of  persons, 
living,  some  in  Horwood  and  some  in  Singleborough,  agreed  that  they  would 
at  the  costs  and  chaiges  of  Horwood  and  Singleborough  build  a  house  for  tlie 
use  of  W.  Gay  ton,  and  so  to  continue  for  the  use  of  the  poor  of  Singleborough. 
Now  why  was  Horwood  to  contribute  to  the  expense  of  building  a  house  for 
the  poor  of  Singleborough,  and  of  continuing  it  for  the  benefit  of  the  poor  of 
'f^ASl  ^>ngleborough,  ^unless  at  that  time  there  was  one  entire  fund  and  one 

^  joint  obligation  to  maintain  tlie  poor;  and  unless  at  that  time  Singlebo- 
rough and  Horwood  had  been  one  parish,  and  not  separated  so  as  to  be  excluded 
from  enjoying  the  benefit  of  the  statute  of  Elizabeth  ?  The  agreement  of  1753 
seems  to  me  to  explain  distinctly  upon  what  principle  it  was,  that  from  that 
time  there  was  to  be  a  separation,  and  to  trace  the  cause  of  that  separation  to 
be,  not  the  inability  of  the  parish  to  reap  the  benefit  of  the  statute  of  Eliza- 
beth, but  the  convenience  of  the  parties.  It  recites,  that  disputes  had  arisen 
between  the  occupiers  of  lands  in  the  town  and  the  hamlet.  If  at  and  before 
that  period  of  time  each  had  maintained  its  own  poor  out  of  a  separate  and 
independent  fund,  there  would  have  been  no  such  recital.  It  shows  clearly 
that  at  that  time  there  was  one  entire  fund ;  that  the  inhabitants  were  from 
time  to  time  dififering  among  themselves,  not  with  any  legal  foundation  for  such 
diflerencct  but  differing,  as  persons  who  do  not  understand  what  the  law  is  are 
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likely  to  differ,  because  the  burdens  of  the  poor  of  a  part  of  one  eotire  parish 
fell  heavier  on  the  whole  parochial  fund  than  the  richer  part  of  the  parish  thought 
right,  and  therefore  they  came  to  an  agreement  to  separate,  and  not  because 
they  could  not  have  the  benefit  of  the  statute  of  Elizabeth.  Private  donatiosi 
are  stated  to  have  formed  one  of  the  grounds  of  these  differences ;  but  it  is  quite 
clear  that  in  fixing  the  quantum  of  rate,  those  donations  ought  not  to  have  been 
considered  ;  for  they  were  intended  not  to  relieve  the  richer  part  of  the  parish 
from  the  contribution  in  shape  of  poor-rate,  but  to  be  given  gratuitously  to  tJie 

Eoorer  part  of  the  parishioners,  exclusively  and  independently  of  the  poor-rate. 
1  The  King  v.  ^NeweU^  4  T.  R.  266,  the  parish  consisted  of  two  sepa-  r»Aa 
rate  districts,  each  of  which  immemorially  made  a  separate  rate,  but  the  ^ 
money,  when  raised,  was  blended  togetlier  in  one  joint  fund,  (hough  applied  in 
certain  proportions  ;  and  it  was  held,  that  that  was  no  evidence  to  show  that 
the  parish  could  not  have  the  benefit  of  the  statute  of  Elizabeth ;  and  if  that  be 
so,  then  this  subdivision  is  referable  to  an  agreement  binding  on  those  persons 
only  who  happened  at  that  time  to  be  parishioners ;  for  the  inhabitants  of  a 
parish  at  one  period  of  time  cannot  by  agreement  bind  all  the  parishioners  at 
another.     For  these  reasons,  I  am  of  opinion,  that  the  issue  in  this  case  ought 
to  have  been  found  for  the  defendant 

HoLROTD  and  Littledalb,  Justices,  concurred. 

Postea  to  the  defendanL 


WILMOT  V.  WILKINSON. 

Where,  by  an  instrament  in  writing  (not  under  seil.)  A.,  in  consideration  of  70001.,  agreed 
to  present  to  a  rectory,  on  the  next  avoidance,  such  person  as  B.  should  nominate,  and 
to  furnish  an  abstract  and  execute  a  conveyance  of  the  next  presentation  to  B. :  Held, 
that  this  agreement  did  not  require  an  ad  valorem  stamp. 

A.  afterwaros,  with  the  assent  of  B.,  agreed  to  sell  the  next  presentation  to  C,  and  to 
convey  such  title  as  he  (A.)  had  received,  in  considerailon  of  75002.,  of  which  50(tf.  wu 
to  be  paid  to  B.  on  a  certain  day.  A.  furnished  an  abstract  of  such  title  as  he  had,  bot 
C.  retused  to  take  it,  and  no  conveyance  was  tendered  to  him.  In  an  action  by  B. 
against  C.  for  the  500/.:  Held,  that  there  waa  a  aufficient  consideration  for  C/a  promise 
to  pay  it,  and  that  A.  wss  not  bound  to  make  a  marketable  title,  but  only  to  convey 
auch  as  he  had  received,  and  that  as  C.  refused  to  accept  that  title,  it  waa  not  necessary 
to  tender  a  conveyance. 

Assumpsit  on  a  special  agreement,  and  the  common  money  counts  to  recover 
600/.  and  interest*  Plea,  the  general  issue.  At  the  trial  before  Lord  Tentbr 
DBN,  C.  J.,  at  the  sittings  after  Michaelmas  term,  1825,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  following  case :  On  the  22d  of  March,  1824,  an 
agreement  in  writing  was  made  between  Messrs.  Goodacre  ii  Buzzard  and 
the  *plaintifr,  as  follows:  ** Agreement  between  the  undersigned  M.  Buz-  r^tsft 
zard,  on  behalf  of  himself  and  his  partner,  John  Goodacre,  and  their  ^ 
respective  heirs,  executors,  and  administrators,  of  the  one  part ;  and  the  under 
signed  Edward  Coke  Wilmot,  on  behalf  of  himself  and  his  heirs,  executorsi 
and  administrators,  of  the  other  part,  as  follows :  In  consideration  of  the  sum 
of  7000/,  of  lawful  money  of  Great  Britain  to  be  paid  in  manner  hereinalier 
mentioned*  he  the  said  M.  Buzzard  doth  hereby,  for  himself  and  his  said  part- 
ner, J.  Goodacre,  agree  to  present  such  person  to  the  rectory  of  Presteigne,  in 
the  county  of  Radnor,  vacant  by  or  immediately  upon  the  death,  resignatiou, 
or  sooner  determination  of  the  incumbency  of  the  present  incumbent,  with  all 
the  great  and  small  tithes,  oblations,  &c.,  as  he  the  said  Edward  Coke  Wilmot. 
his  executors,  ^c,  shall  nominate  or  appoint;  and  further,  that  M.  Buzzard 
shall  forthwith  furnish  an  abstract  of  title  to  the  same  presentation,  and  deduce, 
at  the  cost  and  charges  of  himself  and  his  said  partner,  or  one  of  them,  a  goodi 
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valid,  and  marketable  title  to  the  same ;  and  also  execute  a  proper  conveyance 
of  the  same  to  him  the  said  £•  C.  Wilmot,  his  executors,  &c.;  such  convey 
ance  to  be  prepared  at  tlie  expense,  costs,  and  charges  of  the  said  E.  C.  Wil- 
mot,  his  executors,*'  dec. 

On  the  12th  of  July,  1824,  another  agreement  was  entered  into  between  the 
said  Messrs.  Goodacre  dc  Buszard  and  the  defendant,  as  follows :  Memoran- 
dum,  July  12th,  1824.  Messrs.  Goodacre  Si  Buzzard,  with  the  consent  of  £• 
C.  Wiimot,  agree  to  sell  to  Thomas  Williinson  the  next  presentation  to  the 
living  of  Presteigne,  Radnorshire,  which  they  have  purchased  of  Lord  Oxford, 
for  the  sum  of  7500/.,  to  be  paid  for  at  Michaelmas  next,  on  having  such  title 
'5081  ^  ^^y  have  received  from  Lord  ^Oxford  and  Lord  Harley,  and  their 
-^  trustee  Mr.  Moore,  with  their  covenant  for  return  of  the  money  in  the 
event  of  their  being  unable  to  procure  the  nominee  of  Mr.  Wilkinson  induction 
and  quiet  possession  of  the  living  for  six  months  after  the  next  vacancy  of  the 
same.  Mr.  Wilkinson  to  have  the  option  of  paying  the  7000/.,  part  of  the 
7500/.,  absolutely  to  Messrs.  G.  Sc  B.,  or  to  have  the  same  invested  in  their 
names  and  that  of  Mr.  Wilkinson's  trustee ;  he,  Mr.  W.,  paying  interest  at  5/. 
per  cenL  on  the  7O00/.,  and  receiving  the  dividends  or  interest  resulting  from 
the  same,  Mr.  Wilkinson  paying  at  Michaelmas  the  remaining  500/.  absolutely 
to  Mr.  Wiimot,  with  G.  &  B.*8  consenl. 

At  die  foot  o^  which  agreement  was  written  and  signed  by  the  plaintiff  at 
follows.  **I  hereby  ratify,  on  my  part,  the  above  agreement." 

The  above  mentioned  agreement  of  the  22d  of  March,  1824,  was  stamped 
with  a  1/.  stamp.  An  abstract  of  the  title  to  the  said  next  presentation  was 
delivered  to  the  defendant's  attorney  on  or  about  the  20th  of  June,  1824,  and 
two  original  deeds  of  the  18th  of  July,  1823,  whereby  Lord  Oxford,  Jjord 
Harley,  and  Mr.  Moore,  conveyed  to  Goodacre  Sc  Buzzard,  were  in  due  time 
shown  to  and  examined  by  the  defendant's  attorney,  and  were  well  executed, 
and  corresponded  with  the  said  abstract.  But  no  other  of  the  deeds  or  muni- 
ments of  title  set  forth  iu  the  said  abstract  were  at  any  time  produced  to  tho 
defendant  or  his  attorney.  The  defendant,  after  July,  1824,  offered  the  benefit 
of  his  interest  under  the  said  agreement,  for  sale,  such  as  it  was,  if  the  pur* 
chaser  chose  to  take  his  chance.  After  the  death  of  Buzzard,  and  before  the 
*5091  ^^^^  ^^  September,  1824,  Goodacre's  attorney  *required  the  defendant 
-'  to  pay  the  7000/.,  and  offered  to  enter  into  a  covenant  pursuant  to  the 
said  agreement.  The  defendant  required  Goodacre  &  Buzzard's  attorney  to 
give  him  an  inspection  of  the  other  deeds  mentioned  in  the  abstract,  which  he 
did  not  do,  declaring  that  it  was  not  in  his  power.  The  plaintiff,  on  the  29th 
of  September,  1824,  demanded  the  500/.,  but  never  tendered  any  draft  of  a 
conveyance  to  the  defendant  Buzzard  died  on  the  22d  of  October,  1824* 
Goodacre  did  not  assent,  but  objected  to  the  payment  over  of  the  500/.  to  the 
plaintiff.  No  evidence  was  given,  on  the  part  of  the  plaintiff,  of  any  assent  by 
the  devisees,  or  representatives  of  Buzzard,  or  by  Moore.  No  money  was  ever 
paid  by  die  plaintiff  to  Goodacre  &  Buzzard,  or  either  of  them. 

ChiUy,  for  the  plaintiff.  The  first  objection  raised  at  the  trial,  was  upon  the 
sufficiency  of  the  stamp  on  the  agreement.  It  had  the  usual  agreement  stamp 
of  1/.,  and  that  was  sufficient,  the  instrument  not  being  itself  a  conveyance. 
Then  it  appears  that  the  vendors  did  all  that  could  be  required  of  them  towards 
the  completion  of  the  purchase ;  they  undertook  to  sell  the  interest  which  they 
had  received  from  Ijonl  Oxford ;  and  tiiey  exhibited  the  deeds  by  which  that 
interest  was  conveyed  to  them.  Nor  was  it  necessary  that  a  conveyance  should 
he  tendered  to  the  defendant ;  for  as  the  agreement  was  silent  as  to  the 
expenses,  they  would  fall  upon  the  purchaser ;  he,  therefore,  after  the  abstract 
was  delivered,  was  bound  to  have  a  conveyance  prepared.  Lastly,  the  assent 
<^f  Goodacre  and  the  other  parties  to  the  payment  of  the  500/.  was  not  requi^ 
Site:  the  agreement  is  to  pay  500/.  to  die  plaintiff  absolutely  on  a  ccr* 
ttinday. 
VoL.'xin.— 30  vZ 


234         WiLMOT  V.  Wilkinson.    E.  T.  1827.      [*510 

*7>.  F,  Jonest  contra.  If  the  instrument  of  the  22d  of  March,  1824, 
was  nothing  more  than  an  agreement,  the  stamp  would  no  doubt  be  suili. 
ctent ;  but  if  a  vacancy  in  the  church  of  Presteigne  had  happened  before  any 
formal  conveyance  was  executed,  a  court  of  equity  would  upon  that  instrument 
have  decreed  to  the  purchaser  the  next  presentation ;  it  should,  therefore,  have 
had  an  ad  valorem  stamp  upon  the  amount  of  the  purchase  money.  QBati.et, 
J.  A  court  of  equity  might  have  compelled  the  execution  of  a  conveyance  ;  bat 
by  the  stamp  act  the  ad  vtdorem  duty  is  imposed  upon  the  conveyance  of  an 
interest,  not  upon  the  right  to  call  for  such  conveyance.  Littlbdals,  J.  Yon 
must  take  the  stamp  as  it  was  or  was  not  sufficient  at  the  time  when  the  agree- 
ment was  executed.]  Next,  the  plaintiff  is  not  in  a  situation  to  sue,  the  con- 
tract between  Goodaere  &  Buzzard  and  the  defendant  not  having  been  com- 
pleted, and  the  vendors  not  having  consented  to  the  payment  of  the  5002.  to 
the  plaintiff.  The  word  absolutely  is  relied  on  to  show  that  the  plaintiff  *8  right 
is  independent  of  those  circumstances ;  but  that  word  was  introduced  not  in  the 
sense  of  <*  at  all  events,"  but  in  contradistinction  to  the  option  reserved  to  the 
defendant  as  to  the  sum  of  7000/.  The  remaining  question  relates  to  the  title 
which  the  vendors  were  bound  to  make.  The  fair  meaning  of  the  agreement 
is,  that  they  should  convey  Lord  Oxford's  tide,  and  then  it  would  be  iacumbent 
on  them  to  show  that  he  had  a  marketable  tide  according  to  the  stipulation  in  the 
former  agreement. 

Lord  Tektbrden,  C.  J.     I  am  of  opinion  that  the  plaintiff  is  entided  to 
recover  the  500/.  demanded  in  this  action.     The  objection  taken  to  the  stamp 
has  been  *already  answered.    Whatever  was  the  language  of  the  instni-  r>«R|  « 
ment,  it  could  not  operate  as  a  grant  of  the  next  presentation,  not  being  1> 
under  seal ;  but  I  think  that  this  instrument  was  not  intended  so  to  operate. 
Then  the  case  stands  thus :  The  plaintiff  had  made  a  bargain  with  Goodaere  & 
Buzzard  for  the  next  presentation,  and  after  that  another  bargain  was  made 
between  Goodaere  &  Buzzard  (with  the  assent  of  the  plaintiff)  and  the  defend- 
ant, whereby  they  agree,  not  to  make  a  good  title,  but  to  sell  the  next  presenta- 
tion for  the  sum  of  7500/.,  to  be  paid  on  a  certain  day,  on  having  such  title  as 
the  vendors  had  received ;  with  a  covenant  for  a  return  of  the  money  in  a  cer- 
tain event,  and  an  option  to  be  exercised  by  the  defendant  as  to  7000/.  for  his 
further  security,  but  from  which  the  500/.  was  expressly  exempted.     This 
agreement  was  ratified  by  the  plaintiff,  who  had  before  acquired  an  interest  in 
the  subject  matter  of  this  agreement,  so  that  Goodaere  ^  Buzzard  could   not 
without  his  assent  make  the  contract  with  the  defendant;  consequently,  there 
was  a  sufficient  consideration  for  the  promise  to  pay  500/.  to  the  plaintiff.    But 
it  is  contended  that  the  vendors  did  not  exhibit  a  good  tide,  and  did  not  tender 
any  conveyance.     If  they  did  all  that  their  contract  required,  and  more  ymas 
demanded,  that  exonerated  them  from  the  necessity  of  taking  any  further  steps. 
Now  I  know  not  what  language  a  man  is  to  use  who  intends  to  sell  such  title 
as  he  has,  and  nothing  more,  if  the  words  of  the  agreement  in  question  will  not 
suffice  to  limit  his  undertaking.     If  a  purchaser  unwisely  bargains  to  pay  Ibr 
such  tide  as  another  has,  it  is  his  own  fault  if  his  ihoney  is  placed  in  hazard 
by  the  insufficiency  of  the  tide.     Here,  however,  no  hardship  would  be  sus* 
tained,  for  the  principal  money  was  secured.     There  *being  a  sufficient  rpms*^ 
consideration  for  the  defendant's  promise,  and  the  vendors  having  do  e   ^ 
all  that  the  contract  required,  the  only  remaining  question  is,  whether  the  stipu- 
lation as  to  the  assent  of  Goodaere  &  Buzzard  imports  that  the  consent  was  to 
be  given  at  the  time  when  the  money  was  to  be  paid,  or  that  it  was  given  at 
the  time  of  making  the  contract.     I  think  it  imports  the  latter,  and  that  aigu« 
ment  failing  as  well  as  the  others,  the  plaintiff  is  entided  to  the  postea. 

The  odier  Judges  concurring, 

Postea  to  the  plaintiff. 
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DOE  on  the  demise  of  the  Kev.  THOMAS  MORGAN,  Clerk,  v.  JOHN 

MORGAN. 

Real  esutee  will  pasa  under  the  word  property  in  a  will,  unleas  there  be  other  expreanooi 
to  abow  tbat  it  is  used  in  a  more  confined  sense  ;  therefore,  where  a  testator,  after 
giving  some  pecaniarr  legacies,  proceeded  thus :  **  and  all  my  property  and  effects  of  all 
claims  I  shall  have,  I  give  to  my  brother  John ;  but  my  motner  is  at  liberty  to  give 
lOOOL  of  my  property  where  aha  pleasea :"  it  was  held,  that  the  real  estate  paaaed  to  the 
I  rotber. 

EiscniENT  to  recover  certain  lands  and  premises  in  the  parish  of  Llywell, 
in  the  county  of  Brecon.  The  demise  was  laid  on  the  13th  of  January,  1826. 
At  the  trial  before  Garrow,  B.,  at  the  Summer  Assizes  for  the  county  of  Here- 
ford, 1820,  a  verdict  was  found  for  the  defendant,  subject  to  the  opinion  of  this 
Ooart  upon  the  following  case : 

Thomas  Morgan,  the  lessor  of  the  plaintifT,  was  the  eldest  brother  and  heir 
&t  law  of  Dayid  Morgan,  deceased.  David  Morgan  being  seised  in  fee  of  the 
premises  in  question,  made  his  last  will  and  testament  in  writing,  bearing  date 
the  3d  of  January,  1822,  duly  executed  and  attested  to  pass  real  estate  as 
follows : 

•513]     •"  Jany.  3rd  11822.  In  the  name  of  God  Amen. 

as  Ib  the  boad 

''I  give  to  W".  500^as  intrest  of  jiSSOO  during  his  life  to  Howell  Jones 

apprentiee  if  he  will  wake  a  sober  life  with  the  secuirety  of  porson  of  the  parish 
where  he  lives  the  sum  of  £6  p'  year.  And  all  my  property  and  effects  of  all 
claimes  I  shall  have  I  give  to  my  brother  John  Morgan  of  TuU  Glase  in  Cray 
but  my  mother  is  at  liberty  to  give  JSIOOO  of  my  property  where  she  please. 
This  is  my  last  will  by  me, 

**  David  Morgan." 

David  Morgan,  the  testator,  died  before  the  13th  of  January,  1820,  without 
altering  such  will,  being  so  seised  and  also  possessed  of  personal  property  to 
the  amount  of  6000/.  John  Morgan,  the  defendant,  and  John  Morgan  men- 
tioDed  in  the  will,  are  the  same  person. 

Campbeli^  for  the  plaintiff.  The  real  estate  does  not  pass  under  this  will. 
It  is  a  general  rule  that  the  heir  at  law  is  not  to  be  disinherited  but  by  express 
words  or  neeessary  implication.  There  are  no  introductory  words  in  this  will 
to  show  that  the  testator  had  any  intention  to  dispose  of  his  real  estate.  There 
is  no  mention  of  lands  or  of  the  heir  at  law.  It  is  true  that  the  real  estate  will 
pass  in  a  will  under  the  word  property,  or  even  under  the  words  pergonal  pro 
perty,  if  that  appear  from  other  parti  of  the  will  to  be  the  clear  intention  of  the 
testator.  Doe  v.  Tofield,  1 1  East,  246.  On  the  other  hand,  the  real  estate  will 
not  pass  under  the  words,  *Uhe  residue  of  my  estate,  chattels,  real  and 
personal,*'  the  latter  words  explaining  the  former.  MarkarU  v.  Twisderiy  1  Eq. 

♦5141  *•  ^^^'  ^^^'  *^^^  ^^®  ^^"^  property,  which  is  not  a  word  of  so 
-'  comprehensive  a  meaning  as  the  word  estate,  is  followed  immediately 
by  the  word  ** effects/*  which,  ex  vi  terminu  relates  to  personalty.  So  where, 
afier  a  devise  of  particular  freehold  lands,  the  testator  gave  all  the  residue  of 
his  estate,  consisting  in  ready  money,  plate,  &c.,  or  in  any  other  thing  whau 
ever  or  wheresoever,  it  was  held,  that  the  real  estate  would  not  pass  by  the 
latter  words.  Timewell  y.  Perkins,  2  Atk.  102.  Nor  will  it  pass  by  the  words, 
**all  the  rest  of  my  estate  and  effects,  of  what  nature  soever;*'  Doe  v.  Buckner, 
6  T.  R.  610;  nor,  after  a  disposition  of  the  real  estate  for  life,  under  the  words, 
*^  the  residue  of  my  effects  wheresoever  and  whatsoever ;"  Cornfield  v.  Gilbert 
3  East,  516;  nor,  after  a  bequest  of  personal  legacies,  under  the  words,  *<al! 
Ibe  remainder  of  my  property,  whatsoever  and  wheresoever  *"  Roe  d.  Helling 
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V.  Ytud^2  N.  R.  214 ;  nor  under  the  words,  **all  other  my  property/'  following 
other  words  descriptive  of  personal  property;  Doe  v.  Rovt^  7  Taunt.  79;  nor 
under  a  bequest  of  the  residue  of  the  estate  to  trustees  upon  trust  to  sell;  Dot 
T.  Hurrell^  5  B.  ^  A.  18 ;  nor  under  a  bequest  of  all  and  singular  the  testator*! 
effects,  unless,  indeed,  a  contrary  intent  can  b^  collected  from  other  parts  of  Uie 
will.     Doe.  V.  Dring,  2  M.  &  'S.  448.     It  is  true   that  in  Doe  v.  Tofidd, 
1 1  East,  246,  it  was  held  that  real  property  would  pass  under  the  description 
of  personal  estates  in  a  will ;  but  there  it  was  manifest  from  the  whole  of  (he 
instrument  that  such  was  the  devisor's  intention  ;  for  there  was  a  direct  re/er- 
ence  to  that  description  in  ulterior  dispositions  of  the  real  estates.     *In  rtcte 
Doe  d,  Burkitt  v.  Chapman^  1  H.  Bl.  223,  a  devise  of  all  the  rest  and  ^ 
residue  of  the  testatrix's  estate,  of  what  nature  or  kind  soever,  was  held  to 
include  real  as  well  as  personal  property.     But  there  also  it  was  plainly  the 
intention  of  the  testatrix  not  to  die  intestate  as  to  any  part  of  her  property,  for 
she  had  suirendered  her  copyholds  to  the  use  of  her  will.     In  Doe  v.  Laineh* 
bury,  11  East,  290,  the  real  estate  was  held  to  pass  under  the  words,  **  pro- 
perty  and  efiects ;"  but  it  was  manifest  that  the  testator  used  those  words  to 
denote  real  estate;  and  upon  that  the  judgment  of  Lord  Ellknbokouoh  was 
founded.     Doe  d.  Wall  v.  Langlands^  14  East,  370,  is  the  strongest  case 
against  the  plaintiff.     There  the  real  estate  was  held  to  pass  under  a  bequest 
of  **  all  and  every  the  residue  of  property,  goods,  and  chattels."     But  nothing 
appeared  to  restrain  the  meaning  of  the  word  <*  property,"  and  the  personal 
estate  was  not  sufficient  to  pay  debts  and  legacies.     These  authorities  show 
that,  although  the  real  estate  may  in  some  cases  pass  under  the  word  **  property," 
yet  that  it  will  not  necessarily  do  so ;  and  that  it  must  be  collected  from  the 
whole  will  whether  the  testator  used  that  term  to  denote  real  as  well  as  persooal 
estate.     Now  there  is  nothing  to  show  that  the  testator  in  this  case  meant  to 
devise  his  real  estate.     First,  he  gives  two  pecuniary  legacies,  one  of  500/.,  and 
the  other  of  an  annuity  to  his  apprentice ;  and  then  immediately  following  these 
pecuniary  legacies,  there  is  a  gift  of  **  all  his  property  and  effects  of  all  claims 
he  should  have"  to  his  brother.     Now  the  word  property  being  coupled  with 
the  word  effects^  and  following  the  pecuniary  legacies,  is  evidently  meant  to 
denote  the  ^personalty.     But  assuming  that  if  this  clause  had  stood  by  r^K\a 
itself,  the  real  estate  would  have  passed  under  tlie  word  property^  there  ^ 
then  comes  a  clause  which  shows  that  he  did  not  suppose  his  real  estate  had 
passed  by  the  former  clause  ;  for  he  directs  that  his  mother  should  be  at  liberty 
to  give  1000/.  of  his  property  where  she  pleased.     The  word  property  in  this 
clause  is  used  to  denote  part  of  the  personal  estate  ;  and  that  raises  a  fair  infe^ 
ence  that  it  was  used  in  the  same  sense  in  the  former  clause.     If  the  personal 
estate  at  the  time  of  the  testator's  death,  was  not  sufficient  to  discharge  his  debit, 
the  mother  could  obtain  the  1000/.  only  out  of  the  real  estate;  but  according  to 
the  construction  contended  for,  he  had  already  devised  the  real  estate  by  the 
former  clause.     This  clause,  therefore,  at  all  events,  makes  it  very  doubtful 
whether  he  intended  to  pass  the  real  estate  by  the  former  clause,  and  if  it  be 
doubtful,  then  the  rule  of  law  applies  that  the  heir  at  law  is  not  to  be  disin* 
herited,  except  by  express  words,  or  necessary  implication. 

Taunton^  contra,  was  stopped  by  the  Court. 

Lord  Tenteroen,  C.  J.  I  am  of  opinion  that  tlie  verdict  in  this  case  ought 
to  be  entered  for  the  defendant.  This  is  the  will  of  a  very  unlettered  person. 
1  believe  it  is  not  unusual  for  such  a  person  to  use  the  word  properly  to  denote 
all  that  he  has,  real  as  well  as  personal  estate.  Our  decision  certainly  ought 
not  to  be  governed  by  that  consideration.  But  it  has  been  decided  in  many 
cases  that  in  a  will,  the  word  ^^property^^  is  of  itself  sufficient  to  pass  real 
estate,  unless  there  be  something  in  the  other  parts  of  the  will  to  show  clearly 
that  *that  word  was  used  in  a  more  confined  sense.  The  only  expres-  r^Kyt 
sion  relied  upon  in  this  will  to  show  tliat  the  word  property  is  used  in  a  ^ 
more  limited  sense,  is  that  by  which  the  testator  directs  tliat  his  mother  was  to 
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be  at  liberty  to  give  1000/.  of  his  property  where  she  pleased.  At  the  utmost, 
that  only  makes  it  uncertain  whether  he  intended  that  sum  to  be  paid  out  of  his 
real  or  oat  of  his  personal  estate.  The  want  of  certainty  in  the  latter  clause, 
cannot  take  away  from  the  language  of  the  former  the  certainty  which  belongs 
to  it.  As  the  word  property^  per  «e,  has  been  held  to  include  real  as  well  as 
penonal  estate,  and  as  there  is  nothing  in  this  will  to  show  that  it  is  used  in  a 
more  confined  sense,  I  am  of  opinion  that  the  real  estate  did  pass  by  it.  The 
judlg'ment  of  die  Court  must,  therefore,  be  for  the  defendant. 

Batliv,  J.  Where  a  testator  uses  words  calculated  to  pass  the  real  estate, 
the  real  estate  will  pass  by  those  words,  unless  it  be  shown  clearly  from  other 
expressions  in  the  will  that  the  words  were  used  in  a  more  confined  sense. 
The  word  **  tfftttn^^  prima  facie  applies  to  personal  property.  But  the  wonl 
«*  esfote"  is  sufficient  to  pass  land.  There  may,  however,  be  other  parts  of  the 
will  which  show  that  that  word  is  confined  to  personal  estate  only.  In  one 
case,  land  was  held  to  pass  even  under  the  words  personal  estate.  In  Doe  v. 
LangiandSf  14  Cast,  870,  it  was  held,  that  the  word  property  when  used  in  !i 
will  would  pass  the  real  as  well  as  the  personal  estate ;  and  if  there  arc  o^Ler 
expressions  in  the  will  calculated  to  raise  a  judicial  doubt  only  whether  the 
^5181  ^^^^^'  intended  *to  confine  the  word  property  to  his  personal  estate,  I 
-^  think  those  expressions  ought  not  to  control  the  effect  of  the  word  pro- 
pertyy  which  has  been  held  to  include  the  real  as  well  as  personal  estate.  Here 
the  testator  gives  to  his  brother  **  all  his  property  and  effects  of  all  claims  he 
shaQ  have,*'  thereby  meaning  that  all  his  property,  and  the  produce  of  all  his 
claims,  should  go  to  his  brother.  It  is  much  the  same  thing  as  if  he  had  said, 
"all  1  have,  and  all  I  am  worth  ;*'  and  it  is  quite  clear  that  the  real  estate  would 
have  passed  under  those  words.  Then  comes  the  clause  by  which  the  testator 
directs  that  his  mother  is  to  give  1000/.  where  she  pleases,  lliat  may  raise  a 
judicial  doubt  whether  the  testator  intended  that  sum  to  be  paid  out  of  the  real 
or  the  personal  estate;  but  1  think  that  such  a  doubtful  expression  ought  not  to 
control  the  meaning  of  the  prior  clause,  by  which  the  testator  bequeathed  all  his 
property  to  his  brother.  If  there  were  no  personal  property,  this  bequest  to 
the  mother  would  enable  her,  in  a  court  of  equity,  to  change  the  real  estate, 
although  it  was  devised  to  another. 

HoLROTD,  J.  The  case  of  Doe  v.  Langlands^  14  East,  370,  and  the  grounds 
on  which  it  was  decided,  are  conclusive  in  favor  of  the  defendant.  It  is  clear 
that  the  term  ^  property,^*  per  se,  when  used  in  a  will,  is  sufficient  to  pass  the 
real  estate ;  and  there  is  nothing  in  this  case  to  show  that  it  is  used  in  a  dif- 
ferent sense. 

Ltitlrbale,  J.     Doe  v.  Dring^  2  M.  &  8.  448,  shows  that  the  word  effects 
*5*01  ^  "^^  sufficient  to  pass  the  real  estate;  but  *the  word  property  is  of 
^  itself  sufficient  to  pass  the  real  estate,  and  there  is  nothing  in  tiiis  case 
to  show  tliat  it  is  used  in  this  will  in  any  other  than  its  ordinary  sense. 

Judgment  for  the  aefendant. 
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ARNSBY  V.  WOODWARD. 

Where  a  lease  coniained  a  proviso,  "  that  if  the  rent  sbmJd  be  in  arr«ar  for  twenty->OBt 
days  after  demand  made,  or  if  any  of  the  covenanfa  should  be  broken,  fbcn  the  tern 
thereby  granted,  or  so  mnch  thereof  as  should  be  then  unexpired,  should  cease,  deter* 
mine,  and  be  whollT  void,  and  it  should  be  lawful  to  and  for  the  landlord  upon  tbs 
demised  premises  wholly  to  re-enter,  and  the  aaroe  to  hold  to  his  own  use,  and  to  expel 
the  lessee :"  Held,  that  this,  in  the  event  of  a  breach  of  covenant,  made  the  lease  void- 
able and  not  void,  and  that  the  landlord  was  bound  to  re-enter  in  order  to  take  adru* 
tage  of  the  forfeiture,  and  that  he  waived  it  by  a  subsequent  receipt  of  rent. 

Assumpsit  on  a  special  agreement.  The  declaration  stated  that  on  (he  Slst 
of  May,  1 824,  it  was  agreed  between  the  plaintiff  and  defendant  that  the  Conner 
should  purchase  for  400/.  a  lease  of  certain  premises  theretofore  granted  by 
one  W.  Yems  to  John  Ellis,  and  should  accept  the  said  lease  or  an  underlease 
from  Farr  and  Newman,  to  whom  Ellis  had  agreed  to  underlet ;  that  plaintiff 
deposited  90/.,  which  was  to  be  forfeited  if  the  purchase  were  not  completed 
before  the  24th  of  June  then  next,  and  that  plaintiff  was  to  have  the  lease  with 
the  same  covenants  that  were  contained  in  the  lease  granted  to  Ellis ;  that  io 
pursuance  of  the  agreement,  plaintiff  took  possession  of  the  premises,  and  was 
willing  to  perform  the  agreement  in  all  things.  Breach,  that  Ellis,  before  the 
making  of  the  said  agreement,  had  wholly  vacated,  annulled,  and  forfeited  the 
said  lease  so  granted  to  him  by  the  said  W.  Yems ;  and  the  said  term  therein 
mentioned,  together  with  the  term  for  which  Ellis  had  demised,  or  agreed  to 
demise  to  Farr  and  Newman,  had  before  that  time  thereby  become  and  then 
was  wholly  ended  and  determined,  whereby  the  plaintiff  could  not  at  any  time 
afWr  the  making  of  the  said  agreement  have,  nor  hath  *he  had,  the  said  rMon 
lease  so  granted  by  the  said  W.  Yems  to  Ellis,  or  an  under  lease  from  ^ 
the  said  Farr  and  Newman,  or  any  lease  with  the  same  covenants  as  in  the 
lease  granted  by  Yems  to  Ellis,  as  he  ought  to  have  been  enabled  by  the  defend* 
ant  to  have  had.  By  means  whereof  plaintiff  lost  the  00/.  deposited,  and  had 
to  pay  Yems  the  costs  of  an  action  of  ejectment  brought  by  him  to  recover 
possession  of  the  premises,  and  sustained  other  special  damage  stated  in  the 
declaration.  Plea,  the  general  issue.  At  the  trial  before  Lord  Tsntbrdsn,  G.  J., 
at  the  Westminster  sittings  after  last  Michaelmas  term,  it  appeared  that  in  1818 
Yems  had  granted  to  Ellis  a  lease  of  the  premises  in  question,  containing  vari- 
ous covenants,  and,  amongst  others,  a  covenant  not  to  assign  without  license  of 
the  lessor;  and  a  proviso,  **  that  if  the  rent  should  be  in  arrear  twenty-one  days 
after  demand  made,  or  if  any  of  the  covenants  should  be  broken,  then  the  term 
thereby  granted,  or  so  much  thereof  as  should  be  then  to  come  and  unexpired, 
should  cease,  determine,  and  be  utterly  void ;  and  it  should  be  lawful  to  and 
for  Yems,  and  to  and  for  the  superior  landlord  of  the  said  premises  for  the  time 
being,  into  or  upon  the  demised  premises  wholly  to  re-enter,  and  the  same  to 
hold  to  his  *own  use,  and  to  expel  and  amove  Ellis.'*  In  1820  Ellis  entered 
into  an  agreement  to  underlet  the  premises  to  Farr  and  Newman;  and  the 
defendant,  as  their  agent,  entered  into  the  agreement  with  the  plaintiff  set  out 
in  the  declaration.  In  June,  1 824,  plaintiff  took  possession  of  the  premises, 
and  in  July  Yems  was  willing  to  give  Ellis  a  license  to  assign  to  him;  but  the 
plaintiff  insisted  upon  seeing  Yems's  title,  which  was  refused.  At  Christmas, 
1824,  Yems  received  rent  from  the  plaintiff;  but  that  which  became  due  at 
*Lady-day,  1826,  not  having  been  paid,  he  brought  ejectment,  and  deli-  p^-oi 
vered  particulars  of  the  breaches  of  covenant,  for  which  he  proceeded ;  ^ 
viz.  non-payment  of  rent  due  Lady-day,  1825;  not  repairing  and  keeping  the 
premises  in  repair  at  any  period  afler  the  commencement  of  the  term ;  not 
insuring  from  fire;  not  painting;  assigning  without  leave;  and  keeping  swine 
on  the  premises.  The  plaintiff  gave  notice  of  the  ejectment  and  the  partictt* 
lars  to  tlie  present  defendant,  who  refused  to  interfere,  and  thereupon  the  pkin- 
tiff  gave  a  cognovit,  judgment  was  signed,  and  he  was  turned  out  of  posession. 
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The  Lord  Chief  Jastice  was  of  opinion,  that  Yems,  by  receiving  rent  at  Christ- 
mas, 1824,  had  waived  all  the  breaches  of  covenant  committed  before  that 
time,  and  tliat  for  any  subsequent  breaches  the  defendant  was  not  responsible, 
and  that  as  Yems  was  at  one  time  willing  to  allow  Ellis's  term  to  be  assigned 
to  the  plaintiff,  which  he  did  not  then  choose  to  accept,  he  could  not  maintain 
this  action;  and  his  Lordship  directed  a  nonsuit.  In  Hilary  term  a  rule  nisi 
for  a  new  trial  was  obtained,  acainst  which 

Gume^j  and  Lawes^  showed  cause.  The  only  aignment  which  the  plaintiff 
can  rely  upon  is,  that  by  the  breaches  of  covenant  the  lease  granted  to  Ellis 
was  ai»oIute}y  void,  and  therefore  could  not  be  revived  by  the  subsequent 
receipt  of  rent.  But  that  is  contrary  to  Doe  v.  Bancks^  4  B.  ^  A.  401,  and 
Bead  v.  Farr^  6  M.  ^  S.  121.  Indeed,  this  case  is  not  so  strong,  for  here  the 
proviso  is,  that  "it  shall  be  lawful  for  the  landlord  to  re-enter:"  in  the  cases 

*522l  ^^^  *^^  ^^*  ^^^^  **^^  leMe  should  become  absolutely  void*'  in  certain 
-^  events. 
The  JiHomey^General^  contra.  Until  the  case  of  Read  v.  Farr  was  decided, 
it  had  always  been  considered  that  where  a  proviso  made  a  lease  void  in  cer- 
tain events,  entry  by  the  landlord  was  not  necessary  in  order  to  enforce  the 
forfeiture.  But  in  that  case,  and  also  in  Doe  v.  BanckSf  a  distinction  wa^ 
taken  in  favor  of  the  landlord ;  and  it  was  held,  that  although  the  proviso 
declared  that  for  certain  breaches  of  covenant  the  lease  should  be  void,  yet  the 
tenant  should  not  be  allowed  to  insist  upon  the  forfeiture,  because  that  would 
be  taking  advantage  of  his  own  wrongful  act.  It  by  no  means  follows,  then, 
from  those  cases,  that  the  landlord  would  not  have  been  allowed  to  say  that 
the  lease  was  absolutely  void.  A  distinction  has  been  taken  between  the  lan- 
guage of  the  proriso  in  the  present  case  and  in  those  referred  to.  But  in  this 
case  the  proviso  is,  that  the  term  shall  be  utterly  void^  although  it  is  added, 
**and  it  shall  be  lawful  for  the  landlord  to  re-enter."  Besides,  it  is  part  of  the 
proviso,  that  the  superior  landlord  may  re-enter,  and  it  does  not  appear  that  he 
has  done  any  thing  to  waive  the  forfeiture. 

Ix>rd  TsNTERDRN,  C.  J.  I  am  opinion  that  the  nonsuit  in  this  case  was 
right.  The  ground  of  the  plaintiff's  action  was,  that  the  lease  granted  to  Ellis 
had  by  his  conduct  become  void.  An  ejectment  having  been  brought  against 
the  plaintiff,  he  gave  notice  to  the  present  defendant,  who  refused  to  interfere  ; 
whereupon  Arnsby  gave  a  cognovU^  was  turned  out  of  possession,  and  had  to 
*52al  ^^y  costs,  and  lost  the  benefit  of  some  ^expenditure  which  he  had  made 
^  on  the  premises.  But  if  the  then  lessor  of  the  plaintiff  had  no  right  to 
recover  in  the  ejectment,  on  the  ground  of  some  forfeiture  before  Arnsby  took 
possession,  he  cannot  now  turn  round  and  claim  damages  from  the  defendant. 
It  is  said,  however,  that  whether  Yems  could  recover  or  not,  still  the  superior 
landlord  might.  That  forms  no  part  of  the  injury  alleged  in  the  declaration, 
and  I  cannot  upon  the  evidence  in  the  cause  discover  that  the  superior  land- 
lord either  could  have  recovered,  or  ever  thought  of  proceeding.  All  the  cove* 
nants  made  with  him,  had,  for  any  thing  that  appeared,  been  duly  performed^ 
and,  therefore,  the  question  is  merely  this, — whether  the  lease  to  Ellis  had 
become  void.  The  proviso  in  this  case  is  not  precisely  the  same  as  in  those 
cited;  for  here,  after  a  statement  that  in  certain  events  the  term  should  cease, 
determine,  and  be  utterly  void,  it  is  added,  *'and  it  shall  be  lawful  to  and  for 
Yems  to  re-enter."  Taking  those  two  clauses  of  the  proviso  together,  the 
sound  construction  of  them  gives  to  the  landlord  a  right  to  re-enter,  to  be  exer- 
cised or  not  at  his  election ;  otherwise,  the  latter  clause,  **it  shall  be  lawful  to 
re-enter,"  would  have  no  effect,  I  think  it  may  fairly  be  construed  as  if  the  two 
members  of  the  sentence  were  transposed,  and  then  there  can  be  no  doubt  that 
a  receipt  of  rent  after  the  breach  of  covenant  would  be  a  waiver  of  the  for* 
feiture.  Supposing,  however,  this  proviso  had  been  in  the  very  words  found 
in  the  two  cases  that  have  been  cited,  I  should  still  have  thought  that  a  receipt 
of  rent  by  the  landlord  would  be  an  admission  that  the  lease  was  subsisting  aJt 
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the  time  when  that  rent  became  due,  and  that  he  could  not  afterwards  insist 
upon  a  forfeiture  previously  committed.     To  hold  the  contrary  might  be  pro- 
ductive of  great  injustice,  *for  the  effect  would  be  this ;  it  would  enable  n^eni 
a  landlord  at  any  period  to  eject  a  tenant  ai^r  he  had  given  him  reason  *- 
to  suppose  the  forfeiture  was  waived,  and  after  the  latter  had,  upon  that  sup* 

fosition,  expended  his  money  in  improving  the  premises.     For  these  reasons, 
think  that  the  rule  for  a  new  trial  must  be  discharged, 
Baylet,  J.     I  think  that  the  receipt  of  rent  by  the  landlord  destroyed  hit 
right  to  proceed  for  any  forfeiture  alleged  to  have  been  committed  before  that 
time.      The  injury  of  which  the  present  plaintiff  complains  has  therefore 
arisen  from  his  own  neglect. 
HoLROYD,  J.,  concurred. 

LiTTLEDALE,  J.  In  this  case  the  lease  was  not  void,  but  voidable ;  and  the 
landlord  was  bound  to  re-enter  in  order  to  take  advantage  of  the  forfeiture,  as 
in  the  case  of  freehold  interests. 

Rule  discharged. 


SAUNDERS  V.  MUSGRAVE,  Bart. 

Where,  in  an  agreement  for  the  sale  and  aasiffninent  of  certain  premiaea,  there  wu  a 
atipnlation  "  that  in  the  mean  time,  and  until  the  aaaignment  waa  made,  the  intended 
pnrchaaer  should  pay  and  allow  to  the  aeller  at  the  rate  of  100/.  per  annum  from  the 
time  of  taking  poaaeadion  of  the  premiaea  until  the  completion  of  the  purchase ;"  the 
intended  purchaser  having  taken  possession,  and  one  half-yearlv  payment  having  become 
due  before  the  completion  of  purchaae :  Held,  that  it  waa  due  aa  reitf,  and  that  the 
aberiif  levying  on  the  gooda  of  the  occupier  under  a  ^.  /a.,  waa  bound  by  the  8  Ado. 
c.  14,  to  pay  it  over  to  the  aeller,  aa  landlord. 

Assumpsit  for  money  had  and  received.     Plea,  the  general  issue.     At  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  Guildhall  sittings  afler  last  Michael- 
mas term,  the  following  appeare^  to  be  the  facts  of  the  case.     *In  the  r^roc 
month  of  December,  1824,  Tucliier  entered  into  a  contract  with  Mohun   *- 
for  the  sale  of  a  term  in  certain  premises  at  Clifton,  and  in  consideration  of 
1260/.  agreed  to  be  paid  to  him  by  Mohun,  he  agreed  that  he  would,  on  pay- 
ment of  that  sum  at  the  request  of  Mohun,  execute  to  him  an  effectual  assign- 
ment of  the  premises  for  the  residue  of  a  certain  term  of  years  then  unexpired, 
and  would,  on  or  before  the  25th  of  March  then  next,  erect  an  additional  room, 
and  make  certain  other  alterations,  and  put  up  certain  fixtures ;  and  in  con- 
sideration thereof  Mohun  agreed  to  pay  the  1260/.  on  or  before  the  21st  of 
December,  1825.     And  it  was  agreed  that  in  the  mean  time,  and  until  the 
assignment  was  made,  Mohun  should  pay  and  allow  to  Tucker  at  the  rate  of 
100/.  per  annum  from  the  time  of  taking  possession  of  the  premises  until  the 
completion  of  the  purchase,  in  equal  half-yearly  payments;  and  Tucker  agreed 
to  furnish  an  abstract  within  three  months.     In  January,  1825,  Mohun  took 
possession  of  the  premises,  and  continued  in  possession  until  November  in  the 
same  year,  when  a  writ  of  Jieri  facias  issued  against  him  at  the  suit  of  the 
present  plaintiff  for  150/.,  and  was  delivered  to  the  defendant,  then  sheriff  of 
Gloucestershire.      Tucker  gave  notice  to  the  defendant  that  75/.  for  three 
quarters  of  a  year's  rent  was  due  to  him,  and  the  defendant  paid  over  to  him 
out  of  the  proceeds  of  the  levy  50/.  for  half  a  year's  rent.     The  remainder  of 
the  goods  produced  only  80/.,  and  this  action  was  commenced  against  the 
sheriflT  to  recover  the  sum  of  50/.  so  paid  over  to  Tucker.     After  Mohun  took 
possession.  Tucker  agreed  to  allow  him  12/.  in  lieu  of  some  fixtures  which 
were  to  have  been  put  into  the  house,  and  in  February,  1625,  Mohun  paid 
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*5261  '^"^^®'' '°  advance  a  *8um  of  10/.  Tacker  never  completed  the  repairs 
-^  and  alterations  specified  in  the  agreement.  For  the  defendant  ii  was 
contended,  that  the  100/.  per  annum  which  Mohun  agreed  to  pay  until  the 
completion  of  tJie  purchase,  was  a  rent;  that  one  half  year's  rent  was  due  at 
the  time  of  the  execution,  and  that,  consequently,  the  sheriff  was  justified  in 
^>ayin;  over  the  50/.  For  the  plaintiff  it  was  urged,  that  the  100/.  was  not  a 
rent,  and  tlial  at  all  events  the  plaintiff  was  entiUed  to  a  verdict  for  the  two 
sums  of  12/.  and  10/.  The  Lord  Chief  Justice  thought  the  plaintiff  was 
eatitled  to  the  50/.,  and  directed  a  verdict  to  be  found  in  his  favor  for  that  sum, 
the  defendant  haviag  leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
purpose,  or  for  reduninsf  the  verdict,  was  obtained  in  Hilary  term;  and  now, 

Marryai  and  F,  Kelly  showed  cause.  The  principal  question  in  this  case 
relates  to  the  50/.  paid  over  by  the  defendant  as  rent.  That  turns  upon  the 
coostrttction  of  the  contract  entered  into  between  Tucker  and  Mohun.  Now 
that  was  a  mere  contract  of  purchase,  a  tenancy  does  not  appear  to  have  been 
contemplated.  In  Dunk  v.  Hunter^  5  B*  &  A.  322,  there  was  an  agreement 
for  a  lease,  with  a  clause  of  purchase,  and  yet  it  was  held  that  there  could  be 
no  distress  for  rent  until  a  lease  was  executed,  although  the  party  had  taken 
possession.  Here  the  agreement  was  for  the  purchase  only.  It  cannot  be 
supposed  that  Mohun  was  to  pay  1 00/.  per  annum  if  Tucker  did  not  perform 
his  agreement  to  repair  and  lo  improve  the  premises,  or  if  he  failed  to  furnish 
*527l  ^  abstract,  and  to  do  any  act  towards  the  completion  of  the  ^bargain. 
^  Again,  the  payment  until  the  completion  of  the  purchase,  was  to  be  o^ 
the  rate  of  100/.  per  annum;  and  in  Parker  v.  Harrie^  1  Salk.  262;  4  Mod.  76, 
it  was  held,  that  a  reservation  of  rent  ai  the  rate  of  18/.  per  annum  was  bad. 
At  all  events  the  plaintiff  is  entided  to  a  verdict  for  22/.,  the  amount  of  the  10/. 
letualiy  paid,  and  the  12/.  which  Tucker  had  agreed  to  allow  Mohun. 

CamjAell^  contra.  The  claim  of  the  two  sums  of  10/.  and  12/.  was  a  com« 
plete  surprise  at  the  trial,  admissions  having  been  entered  into  in  order  lo  raise 
the  general  question  as  to  the  50/.  The  10/.  waa  not  shown  to  have  been 
paid  as  part  of  the  rent,  nor  was  the  sum  of  12/.  to  be  considered  as  snch  a  pay* 
nent  They  merely  constituted  items  of  account  generally,  and  might  have 
been  set  off  as  part  payment  of  the  purchase  money  of  the  premises.  Then 
vhat  was  the  relation  between  Mohun  and  Tucker?  The  former  agreed,  that 
from  the  time  of  taking  possession  he  would  pay  at  the  rate  of  100/.  per  annum 
by  equal  half-yearly  payments.  The  legal  estate  was  then  in  Tucker  as  land- 
lord, and  Mohun,  by  his  permission,  took  possession  at  a  fixed  annual  rent, 
payable  at  stated  times.  That  surely  constituted  a  demise.  The  agreement  to 
repair  was  not  a  condition  precedent  to  the  payment  of  the  rent,  but  if  broken, 
would  give  Mohun  a  right  to  maintain  a  cross  action. 

Lord  Tbntxrdbn,  C.  J.  I  am  of  opinion  that  the  relation  of  landlord  and 
tenant  at  a  fixed  rent  of  100/.  per  annum,  payable  half-yearly,  to  commence 
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Mohun  and  Tucker.  Then  as  to  the  right  to  an  abatement  on  account 
of  the  neglect  to  repair,  I  am  satisfied  by  the  argument  for  the  defendant  that 
the  neglect  has  not  given  any  right  to  an  abatement  from  the  rent,  but  merely 
to  maintain  a  cross  action.  But  it  seems  to  me,  that  when  Tucker  agreed  to 
allow  12/.,  that  meant  that  it  should  be  allowed  out  of  the  first  payment  that 
became  due,  and  I  think  the  1 0/.  should  also  have  been  taken  as  part  payment 
of  the  half  year's  rent.  For  those  two  sums  the  plaintiff  is,  therefore,  entitled 
to  a  verdict. 

Verdict  reduced  to  22/. 


VoL.Xm. 


343  Berry  v.  Adambon.    E.  T.  1837.  ^Si6 


BERRY  V.  ADAM80N,  Gent. 

Wfa«re  a  sberiflT's  officer,  to  whom  a  warrant  upon  a  writ  against  A.  was  deliwred,  senti 
message  to  A.,  and  asked  him  to  fix  a  time  to  call  and  giro  bail,  and  A  accordingiy 
fixed  a  time,  attended,  and  gave  bail :  Held,  that  this  was  not  an  arrest,  and  that  u 
action  for  a  malicious  arrest  would  not  lie  against  the  party  suing  out  the  writ,  ahhoogfa 
be  had  no  cause  of  action. 

Cask  for  maliciously,  and  without  probable  cause,  arresting  plaintiff  for  an 
alleged  debt  of  90/.,  and  causing  him  to  be  kept  in  prison  until  he  gave  bail  for 
his  appearance  at  the  return  of  the  writ.  Plea,  not  guilty.  At  the  trial  before 
liord  Tbntbrdb^,  C.  J.,  at  the  Westminster  sittings  after  last  Michaelmas 
term,  it  appeared  that  the  defendant,  on  the  29th  of  October,  1825,  inned  an 
attachment  of  privilege  against  the  present  plaintiff,  indorsed  for  bail  for  90/. 
and  upwards.  The  officer  to  whom  the  warrant  was  delivered  sent  his  man 
to  Berry  with  a  message,  that  he  had  a  writ  against  him,  and  requested  that  he 
would  fix  a  time  for  attending  at  his  (the  officer*s)  house,  and  giving  a  bail 
bond.  Berry  accordingly  fixed  a  time,  attended  with  two  other  persons,  and 
executed  a  bail  bond.  The  officer's  man  did  not  take  the  warrant  with  him 
when  he  went  to  the  ^plaintiff's  house.  The  cause  was  afterwards  p^baq 
referred,  and  an  award  made  in  favor  of  the  defendant.  For  the  defend-  ^ 
ant  it  was  objected,  that  this  proceeding  did  not  constitute  an  arrest:  and 
Jlrrawitnith  v.  Ije  Muurier^  2  N.  R.  21 1,  was  cited,  and  upon  the  anthority 
of  that  case  the  Lord  Chief  Justice  directed  a  nonsuit.  In  Hilary  term  a  niie 
nUi  for  setting  aside  the  nonsuit  was  obtained ;  against  which 

The  Miomey'Oeneral^  and  />.  F,  Jonei,  showed  cause.  It  is  quite  clear 
that  in  this  case  there  was  no  actual  arrest.  The  messenger  who  informed  the 
plaintiff  tltat  there  was  a  writ  against  him  did  not  take  the  warrant  with  him) 
and  afterwards  the  plaintiff  attended  voluntarily  at  the  time  appointed  by  him- 
self, and  executed  a  bail-bond.  But  it  is  said  that  a  man  may  be  virtoallj 
arrested  although  the  officer  does  not  lay  hands  upon  him.  That  is  certainly 
true ;  for  if  an  officer  desires  a  man  to  stay  in  a  room,  or  locks  the  door  npon 
him,  that  in  law  constitutes  an  arrest;  but  there  must  be  either  a  corporal 
touch,  or  a  capacity  in  the  officer  to  arrest,  and  submission  by  the  party. 
Homer  v.  Baityn^  Bull.  N.  P.  62;  Jirrowtmith  v.  Le  Meiurier.  Here  there 
was  nothing  of  the  kind. 

Brougham,  and  Chitty,  contra.  The  case  of  Homer  v.  Baiiyn  is  hardly 
distinguishable  from  the  present,  and  shows  that  a  detention  by  threat  is  in  law 
an  arrest.  The  present  plaintiff,  in  consequence  of  a  message  from  the  officer 
that  he  had  a  writ  against  him,  attended  at  the  house  of  the  officer  and  gave 
bail.  The  very  act  of  Agoing  to  the  officer's  house  was  a  submission  to  r^^^ 
the  arrest,  and  he  could  not  then  have  gone  away  again  without  giving  *- 
the  bail-bond.  After  taking  the  bail-bond  the  sheriff  was  under  the  necessity 
of  returning  cepi  corpus,  which  proves  that  the  law  in  such  case  considers  an 
arrest  as  made.  [[Baylky,  J.  The  sheriff  might  be  estopped  from  denying 
the  arrest,  although  the  fact  were  otherwise.]]  The  party  who  issues  the  writ 
should  also  be  estopped.  The  case  of  Arrowsmith  v.  Le  Mesurier  was  very 
different,  for  Mansfield,  C.  J.,  held  that  there  was  nothing  more  than  a  sum- 
mons in  that  case. 

Lord  Tbnterden,  C.  J.  This  was  an  action  against  the  defendant,  for 
arresting  the  plaintiff  and  keeping  him  in  prison.  Now,  has  he  either  actually 
or  constructively  been  arrested  and  kept  in  prison  ?  The  case  of  JirrowtmUh 
V.  Le  Meeurier  shows  that  he  has  not.  That  case  was  much  more  favorable 
to  the  idea  of  a  constructive  arrest  than  this.  There  a  constable  went  to  the 
plaintiff  with  a  warrant  to  arrest  him  on  a  charge  of  conspiracy,  and  exhibited 
the  warrant,  and  afterwards  the  plaintiff  accompanied  Oie  eenslable  to  the 
magistrate,  and  yet  it  was  held  that  the  warrant  had  been  used  only  as  a  suoh 
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rnons,  and  that  there  was  no  arrest     Here  the  officer**  man  did  not  take  a 
warrant  with  him*  nor  did  he  tell  the  plaintiff  that  he  came  to  arrest  him,  but 
merely  gave  notice  of  the  writ,  and  asked  him  to  fix  a  time  for  giving  bail     I 
think,  therefore,  that  the  nonsuit  was  right 
HoLROTD  and  Littledalb,  Js.,  concurred. 

Rule  dischaxged.! 

t  Batlbt,  J.,  lef^  the  court  during  the  trgiiment 


•581]  •FAYLE  v.  BIRD. 

A  bill  of  ezcfaango  was  drawn,  payablo  at  aparticalar  plaeo,  and  aeeapted  pajable  thoto : 
Held,  that  this  was  a  general  acceptance  within  themeaniBgof  the  stat  1  db  2  0. 4,  e.  78, 
and  that  ic  waa  not  necessary  to  prove  presentment  at  that  place. 

Thv  was  an  action  on  a  bill  of  exchange,  dated  31st  January,  1826,  drawn 
by  the  plaintiff  on  the  defendant,  requesting  him,  two  months  after  the  date 
thereof,  to  pay  to  hii  the  plaititiff's  order,  in  London,  59/.  12s.  6J.,  for  value 
delivered  the  defendant  in  potter's  clay ;  which  bill  the  defendant,  upon  sight 
thereof,  accepted,  payable  at  W,  Metadf,  Etqwrt,  Coal  Exchange,  London. 
The  declaration  averred  presentment  for  payment  at  fF,  Metealf,  Eeqwre^ 
Coal  Exchange,  London.  There  were  also  counts  for  goods  sold,  ^.  At 
the  trial  before  Lord  Tkmtbroin,  C.  J.,  at  the  London  sittings  after  last  Trinity 
term,  the  plaintiff  failed  in  proving  presentment  in  London,  and  was,  therefore* 
nonsuited,  but  leave  was  given  to  move  to  enter  a  verdict  for  him.  A  rule  niH 
for  that  purpose  having  been  obtained  in  this  term, 

F,  Pollock  showed  cause.  The  plaintiff  was  bound  to  prove  a  presentment 
of  die  bill  in  London,  In  Rowe  v.  Young,  2  Brod.  k,  B.  165,  it  was  decided, 
that  where  an  acceptance  made  a  bill  payable  at  a  particular  place,  a  present- 
ment at  that  place  was  necessary  to  chai)ge  tlie  acceptor,  that  being  a  limited, 
and  not  a  general  acceptance.  To  remedy  the  inconvenience  resulting  from 
this  decision,  the  statute  1  ^  2  G.  4,  c.  78,  was  passed.  The  titie^  it  is, 
»*i321  "  ^  ^^'  ^  reflate  acceptances  of  bills  of  ^exchange."  It  recites,  that 
•I  it  had  been  adjudged  that  where  a  bill  is  accepted  payable  at  a  banker's, 
the  acceptance  thereof  is  not  a  general  but  a  qualified  acceptance,  and  that  mis- 
chief was  likely  to  arise.  It  then  enacts,  ^  tiiat  an  acceptance  made  payable  at 
a  banker's  shall  be  deemed  a  general  acceptance,  unless  accompanied  with  the 
words,  "  and  not  elsewhere.'*  That  statute,  therefore,  is  clearly  confined  to 
cases  where  a  biU  \a  by  the  act  of  the  acceptor  made  payable  at  a  particular 
place.  But  in  this  case  the  bill  is  made  payable  in  London  by  the  act  of  the 
drawer.  It  is  not,  therefore,  a  case  within  the  statute,  and  consequentiy  pre- 
sentment at  the  place  mentioned  in  the  bill  was  necessary.  Saunder$on  v. 
Bowee,  (Bayley  on  Bills,  175,  4th  edit;)  Diddneon  v.  Bowe$,  16  East,  110, 
and  Howe  v.  Bowee,  16  East,  112,  are  authorities  to  show,  that  before  tte 
statute  presentment  to  the  acceptor  in  London  would  have  been  a  condition 
precedent  to  the  holder's  having  any  claim  against  him. 

Huichinsonf  contra.  The  statute  embraces  all  bills  payable  at  a  particular 
place,  whether  they  are  so  made  payable  by  the  acceptor  or  the  drawer.  TU0 
very  point  was  decided  by  the  Court  of  Common  Pleas  in  the  case  of  Sdby  ▼• 
Earn,  8  Bing.  611 ;  there  a  bill  of  exchange  was  drawn,  payable  to  the  order 
of  the  drawer  in  London,  and  accepted  by  £e  defendant  at  London^  aceordif^g 
to  the  wage  and  cuetom  of  merehanis*    It  was  contended,  that  it  was  notfn 
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case  within  the  statute  1  &  2  G.  4,  c.  78,  and  that  presentment  in  London 
onght  to  have  been  proved.  But  it  was  held  ailer  ai|^ument,  that  it  was  within 
the  ^statute,  and  that  proof  of  presentment  for  payment  in  London  was  r^^ 
unnecessary.  ^ 

Lord  Tentbrdbn,  G.  J.  I  should  certainly  have  entertained  some  doubt 
whether  this  case  fell  within  the  statute  1  &  2  6.  4,  c.  78,  had  it  not  been  for 
the  authority  cited  on  behalf  of  the  plaintiff*.  It  appears  that  the  Court  of 
Common  Pleas;  in  Selby  v.  Eden^  3  Bing.  611,  have  decided,  that  tbe  act 
embraces  every  bill  payable  at  a  banker*s  or  other  place ;  and  that  there  is  no 
distinction  between  the  case  where  the  bill  is  rendered  so  payable  by  the  lan- 
firuage  of  the  drawer,  and  the  case  where  it  is  rendered  so  payable  by  the 
language  of  the  acceptor.  It  is  of  great  importance  that  there  should  be  an 
uniformity  of  decision  in  the  different  Courts  of  Westminster  Hall  upon  all 
questions,  but  particularly  upon  questions  affecting  negotiable  instruments  of 
^is  description.  Upon  the  authority  of  that  case,  therefore,  we  are  of  opinkn 
that  the  rule  for  entering  a  verdict  for  the  plaintiff  should  be  made  absolute. 

Rule  absolute. 
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Where  A.,  hj  agreemeiit  made  on  the  81  et  of  March,  agreed  to  grant  to  B.  a  lease  of  cer- 
tain iNremisea  hahettdum  from  the  29th  of  September  ihen  aezt  for  twenty-one  yetn,  i> 

.  eonaideration  of  1000/.,  of  which  10/.  waa  paid  at  the  time  of  the  agreement,  90/.  waito 
be  paid  on  the  13th  of  April,  and  the  residue  on  having  poaaeaaion  of  the  premises;  tod 

•  B.  being  called  upon  to  pay  the  90/.,  demanded  an  auatract  of  A.'a  title,  which  vu 
refneed*  wherenpon  he  gave  notice  that  be  would  reseind  the  contract,  and  commeneed 
an  action  to  recover  the  10/.  which  he  had  paid ;  Held,  that  ha  was  entitled  to  recover, 
it  being  proved  at  the  trial  that  at  the  time  when  the  action  was  commenced  A.  bed  do 
power  to  grant  the  lease  contracted  for. 

Assuirpsrr  for  money  had  and  received.     Plea,  the  general  issue.    At  the 
'trial  before  Lord  Tbnterdbn,  C.  J.,  at  the  Westminster  sittings  afler  last 
^Michaelmas  term,  it  appeared  in  evidence  that  on  the  31st  of  March,  1826,  the 
'defendant  entered  into  an  agreement  to  grant  to  the  plaintiff  a  lease  of  a  publi^ 
house,  to  hold  for  twenty-one  years  from  the  29th  of  September  then  nextfia 
^consideration  of  1000/.,  of  which  10/.  was  then  paid  down  by  the  plaintiff: 
'90L  was  to  be  paid  on  the  13th  of  April  then  next,  and  the  residue  on  having 
possession.     No  time  for  granting  the  lease  was  expressly  fixed  by  the  agree- 
ment.    The  sum  of  90/.  was  not  paid  on  the  13th  of  April.     On  the  20ihof 
'that  month  the  plaintiff  by  his  attorney  required  the  defendant  to  exhibit  bis 
'tide  to  the  premises.     The  defendant,  on  the  other  hand,  called  for  payment 
of  the  90/.,  and  insisted  that  he  was  not  bound  to  grant  the  lease,  or  to  show  a 
'tide,  until  the  29ih  of  September,  and  thereupon  the  plaintiff  gave  notice  that 
•he  would  rescind  the  contract,  and  called  for  repayment  of  the  10/.    Tbe 
'defendant  refused  to  repay  it,  and  this  action  was  commenced  in  Trinity  tens, 
'1826.     It  appeared  that  the  defendant  had  not  at  that  time  power  to  grant  a 
'lease  according  to  his  contract.     For  the  defendant  it  was  contended,  that  tbe 
action  was  brought  too  soon ;  that  the  contract  did  not  bind  the  defendant  to 
'grant  a  lease  before  the  29th  of  September,  and  that  \mtil  that  time  arrived,  the 
^plaintiff  could  not  rescind  the  contract,  for  that  the  defendant  might  before 
•*that  time  obtain  the  power  of  granting  such  lease  as  he  had  agpreed  to  r^^ 
;#eU  to  the  plaintiff.     The  Lord  Chief  Justice  thought  that  the  plaintiff  *- 
*wa8  entitled  to  rescind  the  contract,  the  defendant  not  having  a  right  to  grant 
Hhe  lease  at  the  time  when  the  tide  was  demanded ;  and  under  his  dhrection » 
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verdict  for  the  amoant  of  the  deposit  was  found  for  the  plaintiff.    In  Hilary 
term  a  role  nut  for  a  new  trial  was  mnted ;  and  now 

The  Attomty^General  and  Dodd  showed  cause.  The  whole  question 
depends  upon  the  construction  of  the  agreement  If  it  bound  the  defendant  lo 
grant  a  lease  on  request,  or  .in  a  reasonable  tinie«  the  plaintiff  was  clearly  enti« 
tied  to  rescind  the  contract,  the  defendant  having  failed  to  complete  his  part  of 
it,  and  not  being  in  a  condition  to  do  so«  BartUit  v.  7\icAui«  6  Taunt  259. 
Now  the  agreement  is  altogether  silent  as  to  the  time  when  the  lease  was  to  be 
granted ;  it  merely  provides  that  the  term  shall  begin  to  run  from  the  29th  of 
September  then  next  It  is  quite  consistent  that  the  lease  should  be  granted 
before  that  time,  for  a  part  of  the  premium,  amounting  to  90/.,  was  to  be  paid 
in  April,  and  it  was  but  reasonable  that  the  plaintiff  before  he  paid  so  large  a 
sum  should  have  the  means  of  knowing  whether  the  defendant  could  make  a 
title  to  the  premises. 

Gunuy  and  /I  Kelly^  contra.  The  case  of  Barileit  v.  7\iehin  was  between 
vendor  and  vendee.  QLord  Tentbrpsn,  C.  J.  '  Is  not  the  contract  in  this 
case  for  the  tale  of  a  lease  f]  The  plaintiff  in  this  case  had  no  right  to  call 
upon  the  defendant  to  grant  the  lease  until  the  29th  of  September,  and,  there* 
*5361  ^^^^  ^^  could  not  before  that  time  *have  a  right  to  rescind  the  contraci 
-*  on  the  ground  of  any  supposed  want  of  tide  in  the  defendant  If  he 
was  in  a  condition  to  grant  the  lease  on  that  day,  it  was  sufficient  Thonq>ton 
V.  Afi/es,  1  Esp.  184.  At  all  events,  therefore,  the  action  was  commenced 
too  soon. 

Lord  TiNTERDEN,  C.  J.  The  sole  question  is,  whether  the  plaintiff,  at  the 
time  when  the  action  was  commenced,  had  a  right  to  rescind  the  contract? 
If  he  had  not,  it  follows  that  the  defendant  is  entided  to  maintain  an  action  for 
the  sum  of  90/.,  whicli  was  agreed  to  be  paid  on  the  13th  of  April.  The  con- 
tract, on  the  part  of  the  defendant,  was  to  grant  a  lease  on  a  future  day  not 
specified.  The  plaintiff  having  agreed  to  pay  90/.  on  the  13th  of  April,  did 
not  do  so ;  but  on  that  sum  being  demanded,  inquired  what  right  the  defendant 
had  to  grant  the  lease.  It  was  but  reasonable  that  the  party  should  not  pay  so 
large  a  sum  as  00/.  without  knowing  that  the  defendant  had  power  to  complete  his 
part  of  the  contract  No  evidence  of  his  right  was  then  given ;  and  at  the  trial 
it  was  proved,  on  the  contrary,  that  he  had  no  such  right  at  that  time.  Under 
such  circumstances,  I  think  that  the  plaintiff  was  entitled  to  rescind  the  con« 
tract,  and  to  sue  for  the  10/.  which  he  had  paid. 

UouuiYDy  J.  I  think  that  the  defendant  had  no  right  to  demand  payment 
of  the  90/.,  and  that  the  plaintiff  may  recover  back  the  10/.  which  he  has  paid* 
tt  has  been  held,  that  where  a  party  has  disabled  himself  from  fulfilling  a  con* 
tract,  although  before  the  expiration  of  the  time  allowed  for  that  purpose  he 
*&97l  ^^y  ^^^  ^recovered  the  means  of  doing  so,  still,  in  the  mean  timet 
^  the  other  party  has  a  right  to  rescind  the  contract 

LmLBDALX,  J.,  concurred. 

Rule  dischaiged* 


TRIMLEY  V.  UNWIN. 

Where  tfae  defendant,  in  an  action  brongbt  by  the  assignee  of  a  bankrapt,  intends  to  dis* 
pute  tbo  trading,  petitioning  creditor*B  debt,  or  act  of  bankni|)tcy,  the  6  O.  4,  o.  16,  s. 
90,  reqairee  bim  to  give  specific  notice  of  his  intention  ;  and  it  will  not  suffice  togive 
notice  thai  be  intenoiB  to  oispats  (As  bamkrmpiejf. 

This  was  an  action  brought  by  the  plaintiff  as  assignee  of  a  bankrupt    Thd 
defendant  gave  notice  that  he  intended  to  dispute  the  bankf%tpiejf.    At  the  tiial 
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in  Scotland,  or  in  the  hands  of  any  banker  or  bankers,  to  be  accounted  for  on 
demand/'  But  for  that  exemption,  such  receipts  would  be  liable  to  duty« 
The  present  defendant  not  being  a  banker,  is  not  within  the  exemption,  the 
memorandum  was  therefore  improperiy  received  in  evidence. 

Lord  Tknteudkn,  C.  J.  1  am  of  opinion  that  a  stamp  was  not  necessary 
in  this  case.  Acts  of  parliament  imposing  duties  are  so  to  be  construed  as  not 
to  make  any  instruments  liable  to  them  unless  manifestly  within  &e  intentioa 
of  the  l^slature.  Looking  at  the  schedule  of  the  55  6.  3,  c.  184,  we  finds 
duty  imposed  upon  every  *'  receipt  or  discharge  given  for  or  upon  the  parment 
of  money.*'  Then  there  is  a  declaration,  that  *'  any  note  or  memonndam 
given  to  any  person  upon  payment  of  money,  whereby  any  sttm  of  mooey, 
debt  or  demand,  or  any  part  of  any  debt  or  demand  therein  specified  and 
amounting  to  2/.  and  upwards,  shall  be  acknowledged  to  have  been  pmd,  tcl* 
iled^  baiancedf  or  otherwise  diithargtd^  shall  be  deemed  a  receipt."  All  these 
words  import  that  something  formerly  due  has  been  dischaiged.  I  think,  thete« 
fore,  that  the  memorandum  in  question  is  not  within  the  act,  and  does  not  staad 
in  need  of  any  exception.  The  exception,  however,  is  relied  on  to  show  thst 
such  instruments  were  within  the  contemplation  of  the  legislature,  but  it  is  not 
surprising  that  the  Bank  of  England,  and  bankers  in  general,  in  order  to  remove 
all  doubt,  should  be  anxious  to  procure  the  insertion  of  that  exemption,  loas* 
much  then  as  all  the  words  in  the  act  describing  what  shall  be  deemed  a  receipt 
apply  to  the  discharge  of  money  antecedendy  due,  *and  not  to  an  r^M 
acknowledgment  that  money  has  been  deposited  to  be  accounted  for,  I  ^ 
think  that  no  stamp  was,  in  this  case,  necessary,  and  that  the  rule  for  a  non- 
suit must  be  dischaiged. 

Rule  dischaiged. 


GLANVILL  V.  STAGEY. 

Where  a  farmer  pursued  such  a  mode  of  hBrreBtinff  barle^jr,  that  a  considerable  quamity 
of  rakinga  were  left  acattered  after  the  barley  waa  Doond  into  theavea:  Held,  that  titba 
waa  payable  in  reaped  of  these  rakings,  although  fio  actual  fraud  wsa  imputed  to  tke 
farmer,  and  he  and  bis  serYants  were  careful  to  leave  as  little  rakings  aa  posaible  in  that 
mode  of  harvesting  the  crop. 

This  was  an  action  of  debt  upon  the  statute  of  2  dlt  3  Ed.  6,  c.  13,  for  not 
duly  setting  out  the  tithes  of  barley  and  oats.  Plea,  nil  debet.  At  the  trial 
before  Gaselxe,  J.,  at  the  Summer  Assizes  for  Cornwall,  1825,  a  verdiet  was 
found  for  the  plaintiff  for  three  shillings,  subject  to  the  opinion  of  this  Court  oo 
the  following  case:  In  the  year  1823,  the  plaintiff  was  farmer  of  the  tithes  of 
corn  and  grain  in  the  parish  of  Saint  Germains,  in  the  county  of  Cornwall,  and 
the  defendant  was  then  the  occupier  there  of  twenty othree  acres  of  land  tilled  to 
barley,  and  of  one  acre  of  land  tilled  to  oats.  No  composition  for  tithes  existed 
between  the  parties. 

The  usual  mode  of  harvesting  and  tithing  of  barley  and  oats  in  the  parish 
was  as  follows.  The  crop  is  first  cut  by  the  scythe  into  swaths,  which  woneD 
and  children  then  collect  into  sheaves  by  means  of  rakes ;  the  sheaves  are  next 
bound  and  put  into  shocks  consisting  of  eight,  ten,  or  twelve  each,  and  then  the 
tithing  immediately  takes  place.  The  portion  of  the  crop  which  remains  on 
the  ground  afier  this  process,  is  then  collected  into  rows  with  large  rakea,  and 
with  small  ones  into  bundles,  which  are  called  wads,  and  these  are  bound  and 
placed  together  in  heaps,  and  afterwards  carried  by  the  farmer  to  the  r«e^4 
*mow»     After  the  carrying,  there  is  generally  some  scattered  com  left  ^ 


544] 


6   BaRNBWALL   &   CRESBWELLf  249 


in  the  places  of  the  heaps,  and  the  whole  field  is  then  raked  a  aecond  time  ae 
befofe.  Both  the  first  and  second  raking  are  carried  by  the  farmer  to  the 
mow,  and  treated  as  the  rest  of  the  crop.  After  the  two  rakings  have  taken 
place,  and  not  before,  the  gleaners  are  admitted,  and  cattle,  sheep,  geese,  iLc* 
turned  into  the  field.  The  average  crop  per  acre  through  the  parish,  including 
both  the  tithe  and  what  was  collected  by  raking,  was  thirty  bushels;  and  the 
average  qnantity  of  that  which  was  left  after  the  tithing  took  place  was  about 
three  bushels,  but  the  state  of  the  weather,  the  length  of  the  stalk,  and  the 
degree  of  skill  and  eare  exercised' by  the  laborers,  both  in  carrying  the  corn  on 
the  eeythe,  in  mowing  clean  to  the  swath,  and  in  raking  dean  for  the  binding 
of  the  sheaves,  will  make  a  considerable  difierence  in  the  quantity  left  on  the 
ground. 

In  the  year  1823,  the  defendant  followed  the  mode  of  harvesting  above 
described ;  the  tithe  was  set  out  before  the  rakings  had  been  made  into  wads, 
but  the  tithe  collector,  who  came  with  the  plaintiff's  wagons  to  take  away  the 
tithe,  saw  the  quantity  of  the  corn  lying  on  the  ground,  aqd  stated  in  evidence 
that,  in  his  opinion,  the  quantity  left  would  produce  about  three  bushels  per 
acre.  The  defendant  was  guilty  of  no  fraud,  and  great  care  was  taken  by  his 
directions  in  the  mowing  clean  as  aforesaid,  and  in  raking  clean  for  the  binding 
of  the  sheaves,  and  as  litde  rakings  were  left  as  possible  in  that  mode  of  har* 
vesting.     The  case  was  aigued  on  a  former  day  in  this  term  by 

Cohridgt,  for  the  plaintiff.     The  only  reasonable  ground  on  which  rakings 
can  be  exempted  from  the  payment  of  tithes  is,  tliat  the  maxim  dt  nunimii  non 
*54S1  *^^^^  '^^  ^^  applicable  to  them;  and,  therefore,  wherever  the  quantity 
-^  of  rakings  is  considerable,  and  has  been,  or  can  be,  reduced  into  a  tithe* 
able  shape,  they  must  be  titheable.     There  is  certainly  some  contradiction  in 
the  cases  upon  this  subject:  most  of  them  are  in  favor  of  the  plaintiff;  others  are. 
against  him ;  but  many  of  the  latter  are  capable  of  explanation.     In  the  earlier 
cases  it  appears  to  have  been  taken  for  granted  that  at  common  law  rakings 
were  subject  to  the  payment  of  tithes ;  for  wherever  an  exemption  was  claimed 
that  was  always  by  prescription  or  custom ;  Anon.  29  Eliz.,  2  Leon.  70 ;  Bird  v. 
Jidam$,  And.  199 ;  Moore,  278 ;  Sav.  100,  S.  C. ;  Jeiop  v.  Payne^  Cro.  Eliz.  263jl 
Sir  C,  Aforruon*8  case,  cited  in  Grytman  v.  Lewe9f  Cro.  Eliz.  446;  Ledgar 
v.  Langley^  1  Sid.  283 ;  and  in  many  cases  it  was  held  that  the  prescription- 
laid  was  void,  and  the  tithe  of  rakings  payable.  Afterwards,  in  Fosse  v.  Farker^ 
3  Bnlstr.  242,  which  was  a  suit  for  tithes  of  neck  wool,  Houohton,  J.,  observedf 
^ There  may  be  much  deceit  in  this,  as  in  the  case  of  rakings:  if  purposely 
they  will  scatter  com,  the  parson  shall  have  tithe  of  this,  unless  it  be  minus, 
oo/im/ane.**     Again,  in  Andrews  v.  Lane^  2  Gwill.  473,  Richardson,  C.  J., 
says,  **  As  to  rakings,  I  hold  that  where  rakings  are  of  great  value,  or  if  they 
are  left  on  the  land  covinously,  tithes  shall  be  paid  of  them ;  but  if  they  are  left 
there  in  a  small  quantity,  arid  involuntarily,  it  is  otherwise,  and,  therefore,  thoi 
words  of  the  suggestion  in  snch  case  are  minus  voluntaries*  and  Caon,  J.f 
as  to  re  wine  and  rakings,  and  locks  of  wool,  took  the  distinction  made  by  the 
Chief  Justice,  for  de  minimis  non  atruU  lexf  aliisr^  if  in  great  quantities,  or 
by  covin.     In  the  present  case  it  must  be  considered  that  the  rakings  were  left 
*54fi1  voluntarie  *if  the  course  of  husbandry  adopted  were  such  that  this  con* 
J  sequence  could  not  be  avoided,  although  the  farmer  were  not  guilty  of 
any  fraud.     In  Howard  v.  Bovingdon^  4  Wood,  546,  where  the  lessee  of  the 
rector  sued  for  (amongst  other  things)  tithe  of  the  rakings  of  barley,  it  appeared 
that  the  course  of  husbandry  was  to  mow  the  barley,  and  then  put  the  swathe 
into  cocks  or  wads  with  a  fork,  and  to  set  out  the  tithe  in  the  cocks  without 
the  rakings;  and  it  was  held  that  the  plaintiff  was  entitled  to  have  the  com 
scattered  round  the  cocks  raked  up  to  the  same  before  the  tithe  was  set  out| 
and  yet  in  that  case  no  fraud  was  imputed.     So  in  FUewood  v*,Kemp%  1  Hagg. 
487,  Jx)rd  Stowell  said,  '*  As  to  barley  rakings,  I  have  no  hesitation  in  sayiiig 
that  I  conceive  the  law  to  be,  that  the  clergyman,  being  entitled  to  one  tenib,  is 
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entitled  also  to  the  rakinge  of  every  tenth  cock,  as  compoeing  part  of  the  pro- 
portion belonging  to  him."  These  cases  are  authorities  in  favor  of  the  plain* 
tiff,  but  there  are  others  which  at  first  sight  bear  a  different  aspect.  In  Perry 
V.  Somt^  as  reported  by  Leonard,  Pt.  2,  p.  27,  it  is  said,  *•  There  was  a  case 
lately  in  this  court  betwixt  the  Jx>rd  Howard  and  Nichols,  where  the  suit  in 
the  spiritual  court  was  for  the  tithes  of  rakings,  and  the  surmise  for  a  prohibiticKi 
waSt  that  the  inhabitants  had  nsed  to  till  and  sow  their  lands,  ^.9  and  they  had 
used  to  be  discharged  of  their  tithes  of  rakings  after  that  the  shocks  had  been 
carried  away;  and  Coke^  who  was  of  counsel  with  the  parson,  durst  notdemnr 
upon  it,  but  traversed  the  prescription."  According  to  this  account,  it  appea  s 
that  the  parties  were  considered  liable  but  for  the  prescription.  Bat  in/oAiuon 
V.  Aiobrey^  Cro.  Eliz.  600,  it  is  said,  **Coke  cited  one  Nichols*  *case  to  r^c^t* 
be  adjudged  in  this  court  that  tithes  shall  not  be  paid  for  rakings  of  com,  *- 
unless  it  can  be  averred  that  they  were  foul  rakings,  and  covinous  to  defraud 
the  parson."  That  is  probably  the  same  case,  and  differs  from  the  former 
report,  by  which  it  would  seem  that  the  prescription  only  was  in  queation,  and 
not  the  fraud  of  the  farmer.  Oreen  v.  Hunf  Cro.  Eliz.  702,  is  a  stronger  case 
against  the  plaintiff,  where  it  was  held  that  a  prescription  generally  to  pay  the 
tenth  cock  of  barley  in  satisfaction  of  the  tithes  of  the  barley  and  rakings*  wa» 
good;  and  that  if  they  were  left  voluniarit^  that  must  be  shown  by  the  other 
side.  But  in  this  case,  also,  the  exemption  was  claimed  by  prescription.  In 
Put  V.  Harrii^  I  Roll.  Rep.  879,  it  is  said  that  a  prohibition  was  granted  in  a 
suit  for  tithes  of  rakings,  and  no  special  ground  for  it  appears ;  but  afterwards 
Serjeant  Finch  told  the  Court  that  the  fanner  made  great  gain  of  the  rakings* 
and  carried  them  to  his  bam;  and  Coke  said,  **The  prohibition  has  been 
granted,  but  you  may  plead  tiiis  if  you  will,  to  have  a  consultation.*'  in 
several  other  cases  it  is  said  that  rakings  shall  be  exempt  from  tithe  if  there  be 
no  fraud;  Anon^  1  Freem.  334;  12  Mod.  235;  in  others  that  they  are  exempt 
unless  left  voluntaritf  Parry  v.  Chauncey^  Noy,  16 ;  case  of  modue  deeinumbi^ 
13  Co.  12;  Ceeili  v.  Seott^  Litt.  Rep.  3i;  but  none  of  these  cases  are  incon- 
sistent with  a  right  to  the  tithe  where  the  farmer  chooses  to  adopt  a  course  of 
husbandry  by  which  a  considerable  quantity  is  necessarily  left  on  the  ground. 
Carter,  contra.  It  is  expressly  stated  in  this  case  that  the  defendant  was 
guilty  of  no  fraud,  and  that  great  care  *was  taken,  by  his  directions,  in  rce^o 
mowing  and  raking  clean,  and  that  as  little  rakings  were  left  as  possible  ^ 
bi  the  mode  of  husbandry  adopted,  which  was  the  usual  mode  in  that  part  of 
the  country;  it  is,  therefore,  impossible  to  say  that  these  rakings  were  covin- 
onsly  or  voluntarily  left.  In  Com.  Dig.  Dismes,  (H,)  1,  it  is  laid  down  that  no 
lidie  ought  to  be  paid  for  the  rakings  of  com  where  it  is  not  dispersed  bj 
fraud ;  and,  amongst  other  authorities,  he  cites  Pitt  v.  Harri».  1  Roll.  Rep.  379, 
1  Roll.  Abr.  /K«me«,(Z,)  pi.  11,  and  2  Inst.  052.  The  latter  authority  is 
Lord  Coke's  Commentary  on  the  2  Ed.  0,  c.  13,  and  when  he  is  enume- 
rating articles  which  by  the  common  law  are  not  titheable,  he  includes  **  rakings 
left  without  covin."  And  this  agrees  with  and  corroborates  the  rase  of  modus 
decimandi,  [Baylet,  J.  In  the  case  in  1  Roll.  Abr.  Dlamet,  (Z,)  pi.  11»  the 
reason  of  the  exemption  is  said  to  be,  that  for  rakings  no  tithes  were  due  by 
the  Levitical  law.  Now  that  was  because  they  were  left  for  the  gleaner, 
whence  we  may  conclude  that  the  term  rakings  is  properly  applicable  to  that 
which  is  usually  left  for  the  gleaner,  and  not  to  that  of  which  the  fanner  makes 
a  profit.3  No  such  limitation  is  put  upon  that  word  in  any  of  the  cases.  TI)en, 
as  to  the  class  of  cases  where  a  prescription  to  be  discharged  of  tithes  of 
rakings  was  stated,  it  is  quite  clear  that  the  prescription  was  not  the  ground  of 
the  discharge,  it  roust  have  been  at  common  law;  for  a  prescription  to  pay 
tithe  of  part  of  the  com  in  satisfaction  of  tithe  of  the  whole  could  not  possibly 
be  good;  and  this  was  so  held  in  Gryeman  v.Leuns^  Cro.  Eiiz.  440,  and  the 
result  of  all  the  cases  is  stated  to  the  same  effect  in  Watson,  Comp.  IncumlK 
MO.    la  Enkine  y.  Ruffle,  3  6 will.  901,  Parker,  C.  B.  after  uoimog  the 
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*csise  of  Green  v.  /Inn,  as  reported  in  Cro.  Eliz.,  says,  '<But  the  trae  reason 
qF  the  judgment  was*  that  no  tithes  were  payable  for  involuntary  rakings.*'  So 
also  in  Anon.^  I  Freeman,  334,  it  was  held  that  for  rakings  of  com  no  tithe 
was  payable  if  they  were  involuntary,  but  if  there  were  any/roucf  in  leaving 
more  than  was  necessary,  »ecu9.  Parry  v.  Chauncey  is  also  a  direct  authority 
that  where  rakings  of  com  are  minui  voluniarie  spanXt  no  tithe  is  payable  in 
respect  of  them ;  and  Cedll  v.  Scoit  is  equolly  strong  in  favor  of  the  defendant 
All  these  cases  appear  to  proceed  upon  a  very  reasonable  ground,  viz.,  that 
tithe  shall  be  paid  upon  the  crop  cut  and  gathered  according  to  the  usual  course 
of  husbandry,  fairly  and  without  fraud,  and  that  for  any  trifling  additional  advan- 
tage which  the  farmer  may  gain  by  using  extraordinary  pains,  he  shall  not  pay 
tithe  unless  thero  were  neglect,  which  in  law  may  be  deemed  fraud,  in  harvest* 
ing  the  bulk  of  the  crop.  Howard  v.  Bovingdon  was  a  very  different  case : 
there  the  com  was  put  up  into  cocks  with  a  fork,  and  the  scattered  com  was 
raked  up  before  the  cocks  were  carried,  but  the  farmer  insisted  upon  a  right  to 
set  out  the  tithe  beforo  the  raking  took  place.  In  FUewood  v.  Kemp  nothing 
is  said  as  to  the  mode  of  harvesting  ;  but  the  judgment  raises  an  inference  that 
it  was  similar  to  that  stated  in  Hot0ard  v.  Bovingdon. 

Cur.  adv.  vtdi. 

Lord  Trntbrdsn  on  this  day  deliverod  the  judgment  of  the  Court. 

This  case  was  lately  argued  before  us,  and  the  several  authorities  bearing 
upon  the  question  were  quoted  and  commented  upon  at  the  bar.     It  is  not 
*5501  B^^^^^^y  ^  S^  ^through  them  again.    They  are  very  numerous,  and 
^  not  very  consistent.     The  principle  that  may  be  extracted  from  them 
appears  to  be,  that  for  small  quantities,  involuntarily  left  in  the  process  of 
raking,  tithe  shall  not  be  payable ;  otherwise,  if  there  be  any  particular  fraud 
or  intention  to  deprive  the  parson  of  his  full  right     His  right  is  to  a  tenth  of 
the  com,  to  be  taken  generally,  when  it  comes  to  such  a  state  or  stase  as  that 
the  parson  may  see  he  has  his  fair  tenth.     In  the  case  now  before  the  Court, 
particular  fraud  or  deceit  is  negatived.     Thei  defendant  is  found  to  have  fol- 
lowed the  practice  usual  in  the  parish.  But  it  is  further  found,  that  about  thirty 
bushels  of  barley  were  collected  by  the  first  raking,  and  three  bushels  lef^  on 
the  ground,  so  that  the  tithe  of  the  thirty  being  set  out,  the  parson  would  have 
an  eleventh  part  only,  and  not  a  tenth,  and  this,  although  great  care  was  taken 
in  mowing  and  raking  clean  for  the  binding  of  the  sheaves.     And  we  are  of 
opinion  that  a  course  of  harvesting,  by  which  so  large  a  portion  is  not  sub- 
jected  to  the  tithing,  even  when  great  care  is  taken,  and  by  which,  conse- 
quently, a  much  larger  portion  may  be  withdrawn,  if  the  process  be  less 
carefully  conducted,  operates  in  itself  as  a  deceit,  and  cannot  be  sustained  at 
law,  and,  eonsequendy,  that  the  plaintiff  was  certainly  entitled  to  the  tithe  of 
what  was  left  afier  the  first  raking.    The  quantity  lefl  at  the  second  raking  was 
probably  too  small  to  be  worth  attention. 

The  verdict,  therefore,  is  to  stand,  and  the  postea  to  be  delivered  to  the 
plaintiC 
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»8'rONE  et  al.  v.  W.  MARSH,  J.  H.  STRAGEY,  and  6.  E.  GRAHAM. 

A.,  B.,  and  C*  were  proprictore  of  stock  m  trustees,  and  C  D.,  and  E^  were  hnnkcrs* 
C.  executed  a  letter  of  attorney,  empowering  D.  and  E.  to  sell  the  stock,  and  forged  iIm 
signature  of  A.  and  B.  The  stock  was  sold  and  transferred  in  the  books  of  the  Bank  of 
England,  to  the  credit  of  the  buyers,  and  the  produce  of  the  atock  waa  paid  inio  the 
banking-house  of  C,  D.,  snd  E.  C.  was  afterwards  tried  aad  oooTicted  of  forging  a 
similar  instrument,  and  executed:  Held,  upon  an  issue  directed  by  the  Lord  Chanoelloi'* 
(it  being  part  of  the  order  that  no  objection  should  be  taken  that  he  was  interested  as  a 
trustee,  snd  a  partner  in  the  banking-house,)  that  the  money  receiTcd  by  the  banktog- 
hoiise  oonstitaied  a  debt  due  from  them  to  the  trustees. 

This  was  an  issue  directed  by  the  Lord  Chancellor  to  try  whether  the 
defendants  and  one  Henry  Faunderoy  were,  at  tlie  date  and  issuing  forth  of 
certain  commissions  of  bankrupt  against  the  defendants  and  H«  Faunderoy« 
mdebted  to  the  plainliffs  and  H.  Fauntleroy  in  any  and  what  sum  of  moiiey« 
his  Lordship  having  ordered  that  on  the  trial  of  that  issue  no  objection  should 
be  taken  to  the  proceeding  to  the  final  determination  of  the  said  issue*  on  the 
ground  that  Fauntleroy  was  interested  as  a  trustee  joindy  with  the  pUintiSs, 
and  also  a  partner  with  the  defendants.  At  the  trial  before  Lord  Tentkrdkh, 
C.  J.,  at  the  London  sittings  afler  Hilary  term,  1826,  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

On  the  26th  of  May,  1819,  there  was  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in  the  name  of  the  plaintiffs  jointly  with 
H.  Faunderoy  deceased,  the  sum  of  17,061/.  12s.  4d.  in  the  capiul  stock  of 
Navy  five  per  cent.  Annuities,  which  were  held  by  the  plaintiffs  and  Faunde- 
roy as  trustees  under  the  will  of  Sir  Thomas  Bemers  Plaistow,  deceased.  The 
defendants  and  Faunderoy,  and  Sir  J.  Sibbald,  bart.,  until  the  death  of  Sir  J« 
Sibbaldy  and  the  defendants  and  Faunderoy,  since  the  death  of  Sir  J.  Sibbaki« 
carried  on  the  business  of  bankers  in  Bemers*Street,  under  the  firm  of  Marsh 
II  Co.  On  the  25th  of  May,  1819,  instructions  were  given  by  the  house  of 
Marsh  iL  Co.  *to  their  broker  J.  H.  Spurling,  to  sell  as  much  of  the  r^^Ko 
said  stock  as  would  produce  16,000/.  sterling;  previously  to  which  ^ 
time  there  had  been  lodged  at  the  Bank  of  England  a  letter  of  attorney  purport* 
ing  to  be  executed  by  the  plaintiffs  and  Faunderoy,  to  sell,  assign,  and  transfer 
all  or  any  part  of  16,000/.  part  of  the  said  annuities,  which  leuer  of  attorney 
was  executed  by  Faunderoy ;  but  the  execution  thereof  by  the  plaintifib  was 
foiged  by  Faunderoy.  Pursuant  to  such  instructions,  Spurling  entered  into 
contracts  with  various  stock-jobbers  for  the  sale  to  them  of  15,81 1/.  13«.  of  the 
said  Navy  five  per  cent.  Annuities,  at  prices  which  upon  the  whole  yielded 
16,010/.  15«.  4(/.,  the  10/.  15s.  4d,  being  the  amount  of  the  brokerage.  On 
the  26th  of  May,  1819,  J.  H.  Spurling  caused  transfers  to  be  prepar^  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  of  part  of  the 
said  annuities  to  the  amount  of  70001.,  to  the  purchasers  thereof  or  their  nomi- 
nees ;  and  on  that  day  the  defendant,  J.  H.  Stracey,  attended  at  the  Bank  and 
signed  the  demand  to  act,  indorsed  on  the  said  power  of  attorney,  and  then 
executed  two  several  instruments  of  transfer  so  prepared  in  the  books  kept  at 
the  Bank  of  England,  of  two  sums,  part  of  the  annuiues,  viz.  6895/.  10s.  6cf., 
to  the  Rev.  W.  Yates  and  T.  Norris,  Esq.,  and  104/.  9s.  6J.  to  one  Henry 
Neil;  and  the  annuities  were  thereupon  carried  by  the  Governor  and  Com- 
pany to  the  credit  of  the  said  transferees  in  the  books  kept  at  the  Bank  of  Eng« 
land  for  transfer  thereof,  and  the  plaintiffs  and  Faunderoy  ceased  to  have  credit 
for  the  same  in  the  said  books  kept  at  the  Bank.  On  the  28th  of  May,  1619, 
the  residue  of  the  annuities  was  in  like  manner  transferred  to  the  purchasers, 
the  instruments  of  transfer  having  been  executed  by  Graham ;  *and  the  r*|*K« 
annuities  were  thereupon  carried  by  the  said  Governor  and  Company  ^ 
to  the  credit  of  the  transferees  in  the  books  kept  at  the  Bank  of  England  for 
transfer  thereof,  and  the  plaintiffs  and  Faunderoy  ceased  to  have  credit  for  the 
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same  in  the  said  books  kept  at  the  Bank.  The  defendants*  house  had  an 
account  with  Messrs.  Martin,  Stone,  and  Co.,  bankers  in  the  city,  in  the  usual 
way  of  a  banker*8  account;  and  a  pass-book  went  from  one  house  to  the  other 
from  time  to  time,  according  to  the  usual  practice  between  bankers  and  their 
customers ;  and  to  this  account  Spurting,  the  broker,  usually  paid  the  money 
received  by  him  for  stock  sold  by  order  of  the  defendants*  house.  The  con- 
sideration money  of  the  annuities  was  received  by  Spurling,  and  was  paid  by 
him  to  Martin,  Stone,  and  Co.,  to  the  credit  of  the  house  of  Marsh  and  Co., 
according  to  the  usual  practice,  together  with  the  sum  of  9/.  17a.  8(/.,  one 
moiety  of  the  broker's  commission,  which  was  alJowed  by  him  to  the  house  of 
Marsh  and  Co.,  according  to  the  usual  practice  on  sales  effected  by  him  on 
their  account ;  since  which  payment  the  account  of  Marsh  and  Co.  with  Mar^ 
tin  and  Co.  had  been  frequently  balanced  before  the  bankruptcy.  Fanntleroy 
was  permitted  by  the  partners  to  conduct  the  greater  part  of  the  business  of  the 
house  without  their  interference,  and  drew  upon  the  account  at  Martin,  Stone, 
and  Co.'s  in  the  partnership  firm,  (as  he  thought  fit,)  without  the  knowledge 
and  in  fraud  of  his  partners,  more  than  the  amount  of  the  said  sums  so  paid  in. 
Upon  the  apprehension  of  Fauntleroy,  shortly  before  the  bankruptcy,  a 
paper  was  found  in  his  private  desk,  whereof  he  kept  the  key,  in  the  hand* 
writing  of  the  defendant  Graham,  in  pencil,  of  which  the  following  is  a  copy  t 


•5541  "26th  May,  1819.     iS  16,000  odd.  Navy  fives. 

^^^J       <•  7105  paid  into  Martin's  on  the  26th,  and  on  the  28th,  8900,  odd,  to 
make  up  the  account  to  raise  16,000,  money  of  H.  F.  Gahagan  and  Stone." 

There  was  no  account  with  the  defendant's  house  in  the  names  of  the  plain* 
tiffs  and  Fauntleroy,  but  there  was  an  account  in  the  names  of  the  executors 
of  Sir  Thomas  Plaistow.  The  executors  were,  in  fact,  the  plaintiff,  Gahagan, 
Messrs.  Plaistow  and  Fauntleroy.  The  defendant,  Stracey,  knew  that  the 
plaintiff.  Stone,  was  in  India  in  the  year  1819.  The  money  raised  by  the 
transfers  was  not  carried  to  the  executors'  account.  A  broker's  note  of  the 
sale  was  transmitted  by  the  said  J.  H.  Spurling  to  the  house  of  Marsh  &  Co. 
in  the  usual  course. 

Bosanquei^  Seijt.,  for  the  plaintiffs.  The  money  produced  by  the  sale  of 
(he  stock  and  received  by  the  banking-house  constituted  a  debt  due  from  them 
to  plaintiffs.     The  case  may  be  considered,  first,  independently  of  the  forgery ; 
secondly,  as  connected  with  it.    First,  taking  the  question  independently  of  the 
forgery,  this  was  money  had  and  received  by  the  banking-house  of  the  defend- 
ants to  the  use  of  the  trustees.     The  contract  for  the  sale  of  stock  belonging  to 
the  plaintiffs  was  made  by  the  defendants  through  their  broker.     It  was  sold 
10  an  innocent  party,  and  the  price  was  received  by  the  broker,  and  paid  into 
the  house  of  Stone  &  Co.,  together  with  half  the  brokerage  to  the  credit  of  the 
defendants'  house,  and  afterwards  drawn  out  upon  checks  drawn  in  the  name 
of  their  firm.     The  money  so  received  by  the  banking-house  not  having  been 
^SSSl  f*^'^  *over  to  the  trustees,  clearly  constitutes  a  debt  due  to  them.     It 
-^  may  be  said  that  the  stock  was  transferred,  and  the  money  paid  to  tlie 
defendants  without  the  authority  of  the  trustees.     The  purchaser,  however, 
does  not  object  to  the  conveyance  or  claim  to  have  his  money  back,  the  defend- 
ants, therefore,  can  have  no  plea  for  retaining  it  from  the  plaintiffs.     Marsh  Sl 
Co.  assumed  to  have  authority  to  sell  the  stock ;  they  sold  it,  and  received 
the  money :  the  former  owners  of  the  stock  may  adopt  their  act  and  claim  the 
money,  for  the  defendants  cannot  be  permitted  to  say  they  had  not  authority; 
and  the  principal  has  a  right  to  adopt  and  to  have  the  benefit  of  the  acts  of  a 
peison  assuming  to  have  the  authority  of  an  agent,  at  all  events  as  against  such 
agent  Eouih  v.  Thompson^  13  East,  285 ;  Lucena  v.  Crawfurdi  2  N.  R.  323; 
Hagidom  v.  Oliverson^  2  M.  ^  8.  485.     The  fraud  of  Fauntleroy,  in  giving 
authority  to  act  without  the  consent  of  his  co-trustees,  is  no  part  of  their  title. 
They  do  not  claim  through  the  forgery,  for  their  title  is  equally  valid  whether 
the  authority  to  transfer  was  good  or  not.     Suppose  there  had  been  no  appa* 
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rent  authority,  bat  that  it  had  been  assumed  by  the  banking-house,  eould  they 
retain  the  money  f    A  fraud  has  been  committed,  but  it  was  for  the  benefit,  not 
of  the  trustees,  but  of  the  banking-house.     The  object  of  it  was,  to  obtain 
money  on  the  stock  of  the  trustees,  and  thereby  to  increase  the  funds  of  the 
banking-house,  upon  which  Fauntleroy  was  authorized  to  draw  in  the  name 
of  the  firm.     If  the  partners  are  defrauded,  it  has  been  through  their  own  fault, 
and  the  confidence  which  they  placed  in  Fauntleroy  with  a  view  to  their  own 
benefit.     Such  fraud  cannot  aflect  the  right  of  the  ^trustees  to  insist  on  rMM 
their  debt.    Besides,  no  man  can  take  advantage  of  the  fraud  of  another  ^ 
to  his  own  profit.     Independently  of  the  felony,  therefore,  there  is  nothing  to 
prevent  the  plaintiffs  from  recovering.     Then,  to  consider  the  ease  ss  con- 
nected with  the  felony,  does  the  fact  of  the  power  of  attorney  (which  author- 
ized the  transfer)  having  been  forged  by  one  of  the  partners  in  the  banldng- 
house,  aflect  the  plaintiffs*  right  to  recover  7     That  power  of  attorney  is  not 
tfie  foundation  of  the  plaintiflfs*  claim,  but  the  receipt  of  the  money  by  the 
banking-house.     The  transfer  was  not  a  felony  nor  an  indictable  offence,  nor 
the  payment  of  the  money  by  the  buyer,  nor  the  receipt  of  it  by  the  defend- 
ants.   Besides,  a  person  is  not  deprived  of  a  civil  remedy  because  his  property 
has  been  taken  from  him  by  means  of  a  felonious  act.     If  goods  in  the  posses- 
sion of  a  carrier  or  innkeeper  are  feloniously  stolen,  the  owner  may  recover 
the  value.     So  goods  stolen  may  be  recovered  against  a  purchaser,  unless  they 
be  bought  in  market  overt    So  if  a  bank  note  be  stolen,  the  owner  may  bring 
an  action  against  the  holder  of  it,  and  recover,  if  the  latter  has  not  used  due 
diligence.     In  fftlld  v.  Chambera^  Gowper,  814,  Dadley,  in  1771,  obtained 
from  one  Bindley,  350/.  by  foiging  a  mortgage  to  him  from  one  Hughes. 
In   1776,  Dadley  and  Chambers  became  partners.     Then  Bindley  wishing 
to  call  in  his  money,  Dadley  agreed  with  Willet  to  procure  him  a  mortgage 
for  500/.,  being  150/.  in  addition  to  the  850/.     An  assignment  of  the  pre- 
tended mortgage  was  made  to  Willet,  who  paid   180/.  to  Chambers  and 
300/.  to  Dadley.     Dadley  died.  Chambers  was  not  privy  to  the  forgeries,  and 
no  procuration^  money  was  paid.     Yet,  although  Willet*s  money  was  obtained 
*by  forgery,  he  recovered  against  Chambers  the  whole  480/.     Suppose  rm^M 
one  of  the  partners  in  a  banking  house  to  forge  the  indorsement  of  a  ^ 
payee  of  a  bill  of  exchange,  and  then  to  indorse  the  bill  in  the  name  of  the  firm, 
could  it  be  contended  that  the  forgery  of  the  name  of  the  payee  would  afford 
any  defence  to  the  house  in  an  action  on  the  bill,  especially  if  the  partner  were 
dead !     It  is  an  incorrect  expression  to  say,  that  a  debt  or  trespass  is  merged  in 
a  felony.    The  felon  cannot  be  sued  for  the  debt  or  trespass  for  a  time,  but  the 
right  01  action  is  not  gone  for  ever.     The  rule,  that  a  party  injured  by  a  felo- 
niouF  act  cannot  sue  the  felon,  is  founded  on  principles  of  public  policy.    The 
object  of  it  is,  to  secure  the  punishment  of  offenders.     But  if  the  offender  is 
dead,  or  has  been  brought  to  trial,  the  case  does  not  fall  within  the  reasons  on 
which  the  rule  is  founded ;  and  then  the  maxim  applies,  ceaaanie  ratiane  ce$$ai 
et  ipaa  lex.     The  civil  remedy  against  the  felon  is  only  suspended  until  the 
party  has  been  tried  for  the  felony.     When  that  has  taken  place,  and  he  has 
been  either  acquiUed  or  convicted,  an  action  for  the  civil  injury  resulting  fiom 
his  wrongful  act  is  maintainable.     In  Bro.  Abr.  Treapaaa,  pi.  415,  it  is  said  to 
have  been  agreed  that  if  a  man  be  indicted,  arraigned,  and  acquiiied  of  the 
robbery  of  J.  S.,  he  shall  not  have  an  action  of  trespass,  for  the  trespass  i> 
extinct  in  the  felony,  et  otmie  vtajua  trahit  ad  ae  minua;  but  a  qtiaere  is  added« 
and  this  cannot  be  law  to  the  extent  of  the  terms  in  which  it  is  stated,  for  the 
acquittal  may  have  proceeded  on  the  ground  that  the  offence  charged  did  not 
amount  to  felony.     But  the  question  arose,  as  it  appears  from  the  Year-book* 
31  H.  6,  15,  upon  a  writ  of  conspiracy  for  indicting  the  plaintiff"  of  an  assault 
and  battery,  and  stealing  from  his  person  feloniously  4#.    The  ^objection  r^M 
to  the  writ  was,  that  it  comprehended  assault  and  battery  as  well  as  ■- 
robbery,  for  which  former  the  writ  of  conspiracy  did  not  lie ;  and  the  Court 
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appear  to  have  thought  that  they  made  part  of  the  felony;  and  that  being 
acquitted  of  the  felony,  ho  was  acquitted  of  the  trespass.  4n  Higgin^s  caset 
cited  by  Roll,  C.  J.,  in  Dawket  y.  Coveneigh^  Styles,  347;  Yelv.  89,  trespass 
was  brought  by  the  husband  for  beating  his  wife,  whereof  she  died:  it  was  held 
that  the  action  did  not  lie,  because  it  was  felony.  But  in  that  case  the  offender 
(the  defendant  in  the  action)  was  alive,  and  did  not  appear  to  have  been 
indicted.  In  Markham  v.  Cobb^  Noy,  82,  Doddripob  and  WHnxocK,  Justices, 
(against  Jones,  J.,)  held  that  trespass  for  breaking  the  plaintiff*s  house  and 
stealing  his  money,  lay  after  a  conviction  o^  the  defendant  for  burglary  and 
felony.  ([Lord  Tkktbroen,  C.  J.  That  is  not  a  very  intelligible  case.])  The 
judgment  of  the  Court  in  Dawkes  y.  Coveneigh^  Styles,  347,  Lord  Hale's 
Treatise  on  the  Pleas  of  the  Crown,  p.  646,  and  a  dictum  of  Bijller,  J.,  in 
Matter  v.  Afiiler^  4  T.  R.  332, 'all  show  that  the  rule  against  maintaining  a 
civil  action  for  an  act  which  amounts  to  a  felony  is  founded  upon  principles  of 
public  policy,  and  does  not  extend  lo  cases  where  those  principles  would  not  be 
violated  by  suffering  the  action  to  be  maintained ;  and  all  these  authorities  were 
considered  and  confirmed  in  Crosby  v.  Leng^  12  East,  409.  There  is  no  pre- 
tence for  imputing  collusion  to  the  present  plaintiffs ;  for  it  is  not  yet  known 
in  what  county  Faunderoy  forged  the  power,  so  that  it  was  impossible  to  con- 
vict him  of  the  forgery.  He  could  not  have  been  tried  for  uttering  the  forged 
iostniment.  No  one  now  knows  how  the  power  was  left  at  the  Bank  of  Eng- 
^SSdl  ^^^  *  *^^  might  have  been  by  himself,  by  an  innocent  or  a  guilty  agent. 

-'  If  by  an  innocent  agent,  it  was  an  uttering  by  Faunderoy  at  the  Bank 
or  England ;  if  by  a  guilty  agent,  the  delivery  to  him  was  an  uttering.  The 
plaintiffs  not  being  able  to  discover  any  evidence  as  to  that  point,  could  not 
prosecute  with  effect ;  they  cannot,  therefore,  be  charged  with  fraud  or  col- 
lusion. 

I',  Pollock^  contra.  There  is  no  debt  at  law  due  from  the  banking  house  lo 
the  trustees.  The  case  may  be  considered  in  three  ways.  First,  considering 
Faunderoy  as  a  trustee,  but  not  a  parmer  in  the  banking  house  ;  secondly,  as  a 
partner,  but  not  a  trustee ;  thirdly,  as  both  a  partner  and  a  trustee.  First,  con- 
sidering Faunderoy  not  as  a  partner  in  the  banking  house,  but  as  a  trustee,  he 
must  then  be  taken  to  have  employed  the  bank,  and  to  have  sold  the  stock 
through  their  agency,  and  to  have  paid  the  money  to  them  on  his  own  account, 
and  to  have  received  it  back  again.  That  is  the  substance  of  the  transaction. 
He  has,  in  some  form  or  other,  paid  the  money  in,  and  he  has  drawn  the  money 
out.  In  this  case  the  defendants  may  have  known  that  it  was  not  his  own ; 
still,  if  it  was  paid  to  his  private  account  and  drawn  out  by  him,  they  cannot  be 
answerable  to  his  co-trustees.  On  the  first  supposidon,  therefore,  the  bankers 
are  not  liable.  The  half  commission  was  relied  upon  as  showing  that  the  bankers 
interfered  in  the  sale,  and  are,  therefore,  liable ;  but  bankers  take  half  of  the 
brokerage  in  every  case  where  for  a  customer  they  employ  a  broker ;  and, 
therefore,  no  conclusion  adverse  to  the  defendants  can  be  drawn  from  this  fact. 
Secondly,  suppose  Faunderoy  to  have  been  a  partner  in  the  banking  house,  but 
^5001  °^^  ^  trustee,  and  that  he  brings  the  power  *of  attorney  and  puts  the 

-J  money  to  his  own  account,  and  then  draws  it  out,  his  co-partners  would 
not  be  answerable.  In  Smith  v.  Robert  fy  Thomat  Jameson^  5  T.  R.  601, 
one  of  the  two  partners  applied  trust-money  in  the  trade  with  the  privity  of  the 
other  partner  ;  afterwards  they  separated,  and  die  partner's  effects  were  assigned 
over  lo  the  first,  who  took  on  him  the  debts.  This  was  held  to  be  no  payment 
in  discharge  of  the  other  partner,  but  both  were  liable  to  make  good  the  trust- 
money.  That  case  is  distinguishable  from  the  present,  because  Smith,  by  being 
made  sole  assignee,  was  invested  with  the  tide  ab  initiOf  and  Thomas  knew 
that  Robert  broke  his  trust  when  he  applied  the  money  to  the  partnership  use 
Then  to  consider  Faunderoy  both  as  a  trustee  and  a  partner ;  how  can  the 
blending  of  the  two  characters  make  the  partners  liable,  if  they  would  not  be  so, 
taking  Faunderoy  as  acting  in  either  eharacter  separately  ?    The  money  cer- 
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tainly  has  got  among  the  funds  of  the  house,  bat  the  same  penon,  the  same  bind 
that  paid  it  in,  hn^  withdrawn  it ;  then  what  claim  can  there  be  againil  the  other 
partners,  who  were  unconscious  of  either  the  paying  in  of  the  monej,  or  the 
taking  out  of  the  money ! 

Then  as  to  the  felony,  it  must  be  conceded,  according  to  the  authorities  cited, 
that  after  conviction  of  the  felon  an  action  may  be  maintained  against  him.  Bat 
the  transaction  in  this  case  is  wholly  void.     The  plaintiffs  cannot  adopt  t 
felony.     Their  remedy  is  against  the  persons  who  have  the  stock,  or  against 
the  Bank  of  England.     The  statute  24  6.  3,  c.  39,  s.  14,  requires  tranifenlo 
be  entered  and  registered,  signed  by  the  party  or  attorney  lawfully  authorized. 
The  transfer  in  *this  case  was  not  so  made.     In  Davit  ▼.  7%e  Bank  uf  r,o.i 
England^  2  Bing.  393,  it  was  decided  by  tlie  Court  of  Common  Pleas,  ^ 
that  property  in  stock  is  not  transferred  from  the  owner  by  being  placed,\uider 
a  forged  power  of  attorney,  to  the  name  of  another  person  in  the  books  of  the 
Bank  of  England.     The  plaintiffs,  therefore,  need  not  resort  to  the  banlung 
house.     Suppose  the  money  of  A.  to  be  drawn  out  of  the  hands  of  his  baoker 
B.,  by  a  forged  check,  and  paid  to  C,  another  banker,  and  then  B.  to  becoine 
bankrupt ;  the  assignees  of  B.,  and  not  A.,  will  be  entitled  to  the  money  from 
•Q.     If  any  person  can  sue  here,  it  roust  be  the  Bank  of  England.    A  nan 
cannot  adopt  a  felony.    An  assent  to  a  battery  formerly  done,  or  to  a  tctt  pan* 
ishable  by  statute,  as  an  assent  to  a  riot  or  forcible  entry  after  it  be  done,  shal 
not  make  a  man  punishable.  Yin.  Abr.  tit.  Ratihabitio;  Biihop  v.  Lady  Ms^ 
iague,  Cro.  Eliz.  824.     In  Co.  Litt.  295  6,  it  is  laid  down,  that  confirmatioii 
cannot  work  on  a  void  act.    In  point  of  law,  therefore,  no  stock  has  been  traos* 
ferred,  and  the  trustees  are  still  possessed  of  the  stock,  though  it  may  not  stand 
in  their  names ;  for  the  transfer  is  void,  and  with  respect  to  any  adoption,  it 
seems  clear  that  the  other  trustees  cannot  adopt  or  confirm  a  felonious  act;  for 
that  only  can  be  adopted   afterwards  which  might  have  been  commaoded 
before. 

Cur.  adv.  vriU, 

Lord  Tbntbrdkn,  C.  J.,  now  delivered  the  judgment  of  the  Court,  and, after 
stating  the  facts  of  the  case,  proceeded  as  follows : 

The  defendants  in  this  case  are  by  the  order  of  the  Lord  Chancellor  pI^ 
vented  from  taking  any  objection  *on  account  of  the  particular  situation  p,«M 
of  H.  Faunderoy,  as  being  both  a  proprietor  of  the  stock  sold,  and  a  ^ 
partner  in  the  banking  house ;  and  the  case  is,  therefore,  to  be  considered  a.i  a 
case  between  the  plaintiffs,  proprietors  of  navy  5  per  cent,  annuities,  on  the 
one  part,  and  the  defendants,  as  a  banking  house,  on  the  other  part.  And  it 
appears,  by  the  case,  that  the  defendants'  house,  by  means  of  sales  of  the 
annuities  made  under  the  orders  of  the  house,  and  transfers  signed  part  by  one 
of  the  defendants,  and  part  by  another,  received  the  price  and  proceeds  of  the 
annuities ;  that  the  money  was  paid  by  the  broker,  who  effected  the  sales,  into 
the  deQ^ndants'  house  by  a  payment  to  their  agents  in  the  city ;  that  it  was  so 
paid  generally,  and  was  never  appropriated  by  the  house  to  any  particular 
account;  not  to  the  account  of  H.  Fauntleroy,  as  was  assumed  in  one  part  of 
the  argument  for  the  defendants,  nor  to  the  account  of  the  trustees,  who  had 
not,  in  fact,  any  account  with  the  house,  nor  to  the  account  of  the  executors  of 
the  person,  of  whose  estate  these  annuities  had  formed  a  part,  and  who  had  as 
account  with  the  house ;  and,  therefore,  being  so  paid  in,  and  not  placed  to 
any  particular  account,  cannot  have  been  drawn  out,  but  must  be  taken  to  han 
remained  in  the  hands  of  the  house  at  the  time  of  the  bankruptcy.  Upon  this 
state  of  facts  it  cannot  be  doubted  that  it  was  the  duty  of  the  house  to  place  the 
money  to  the  credit  of  the  trustees,  and  retain  it  for  their  use,  and  subject  to 
their  order ;  and  that  no  i^orance  on  the  part  of  any  of  them,  even  supposing 
all  but  one  to  have  been  ignorant  of  the  facts,  (which,  however,  cannot  have 
been,)  nor  any  neglect  on  £e  part  of  the  house,  arising  from  a  misplaced  ooo 
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*5fl^1  ^^^^^^  reposed  by  them  in  one  of  themselves,  or  otherwise,  to  *which 
-'  the  plaintifTs  were  no  parties,  can  deprive  the  plaintiffs  of  their  right  to 
their  money.  And  these  facts  were  all  that  it  was  incumbent  on  the  plaintiffs 
to  prove  in  order  to  show  their  right  to  the  money.  It  was  not  necessary  for 
them  to  show  (hiit  the  sale  of  the  annuities  was  made  with  their  authority  ;  for 
even  if  made  without  their  authority,  and  by  an  act  wrongful  toward  them, 
they  might  by  law  waive  the  wrong,  and  demand  the  money,  as  is  done  m 
many  other  cases. 

The  other  facts  stated  in  the  case,  of  which  one  alone  is  of  any  importance, 
are  brought  forward  on  the  part  of  the  defendants ;  and  it  remains  to  be  con- 
sidered whether  that  fact  defeats  the  plaintiffs*  claim.     That  fact  is,  that  the 
transfers  were  made  under  a  forged  power  of  attorney,  forged  by  H.  Fanntle- 
roy,  a  member  of  the  defendants'  house.    The  authority  was  forged  by  and  not 
to  him;  the  instrument  does  not  profess  to  give  him  any  authority  to  sell  the 
annuities;  the  authority  is  expressed  to  be  given  to  the  other  members  of  the 
house  jointly  and  severally,  and  could  only  be  executed  by  some  of  them,  as, 
in  fact,  it  was.     They  ought  to  have  satisfied  themselves  of  the  validity  of  the 
authority  before  they  acted  upon  it.     This  forgery  was  a  capital  felony ;  and 
it  is,  therefore*  urged  on  behalf  of  the  defendants  that  there  has  been  no  valid 
transfer  of  the  annuities ;  that  the  Bank  of  England  is  answerable  to  the  plain- 
tifis  for  having  permitted  the  transfers  to  have  been  made  without  their  author- 
ity; and  that  the  buyers  are  also  answerable  as   having  taken  by  purchase 
from  persons  who  had  no  authority  to  sell.     It  is  not  necessary  to  say  whether 
the  plaintiffs  had  or  had  not  these  remedies,  or  either  of  them,  because,  gene- 
rally speaking,  where  an  injured  party  has  different  remedies  against  different 
*3A41  P^^^^^^*  ^^  '^^y  ®^^^^  which  he  will  ^pursue.     So  that  the  question  is, 
-^  Whether  the  plaintiffs  have  the  remedy  they  now  seek?     The  trans- 
fers were  made,  and  the  money  received,  in  pursuance  of  a  felony  committed 
by  a  member  of  the  defendants'  house.     Can  the  house  set  up  this  felony  as 
an  answer  to  the  plaintiffs'  claim  f    In  general  a  man  cannot  defend  himself 
against  a  demand,  by  showing  on  his  part  that  it  arose  out  of  his  own  miscon- 
duct, according  to  the  maxim,  **  Nemo  ailegana  suam  turpitudinem  est  audi' 
emlus,"     There  is,  indeed,  anotHer  rule  of  the  law  of  England,  viz.,  that  a 
man  shall  not  be  allowed  to  make  a  felony  the  foundation  of  a  civil  action:  not 
that  he  shall  not  maintain  a  civil  action  to  recover  from  a  third  and  innocent 
person  that  which  has  been  feloniously  taken  from  him  ;  for  this  he  may  do 
if  there  has  not  been  a  sale  in  market  overt ;  but  that  he  shall  not  sue  the 
felon ;  and  it  may  be  admitted  that  he  shall  not  sue  others,  together  with  the 
felon,  in  a  proceeding  to  which  the  felon  is  a  necessary  party,  and  wherein 
his  claim  appears,  by  his  own  showing,  to  be  founded  on  the  felony  of  the 
defendant  Gibson  v.  Afinet,  I  H.  Bla.  612.     This  is  the  whole  extent  of  the 
rule.    The  rule  is  founded  on  a  principle  of  public  policy;  and  where  the 
public  policy  ceases  to  operate,  the  rule  shall  cease  also.     This  point  was 
very  ably  shown  in  the  argument  on  the  behalf  of  the  plaintiffs.     The  authori- 
ties wereqaoted,  and  need  not  be  repeated  ;  and  it  was  shown  that  the  familiar 
phrase,  ^  the  action  is  mei^d  in  the  felony,"  is  not  at  all  times  and  literally 
true.     Now  public  policy  requires  that  offenders  against  the  law  shall  be 
brought  to  jnstiee,  and  for  that  reason  a  man  is  not  permitted  to  abstain  from 
prosecuting  an  offender,  by  receiving  back  stolen  property,  or  any  equivalent 
*565l  ^^  composition  for  a  felony,  ^without  suit,  and,  of  course,  cannot  be 
-^  allowed  to  maintain  a  suit  for  such  a  purpose.     But  it  is  not  con- 
tended thiat  any  such  policy  or  rule  is  applicable  to  the  present  case :  the 
offender  has  suffered  the  extreme  sentence  of  the  law  for  another  offence 
of  the  same  kind.      It  does  not  appear  that  the  plaintiffs  had  any  know- 
ledge of  the  particular  forgery  mentioned  in  this  case,  at  such  a  time  as 
might  have  enabled  them  to  bring  the  offender  to  justice  sooner;  or  even  if 
they  had  been  acquainted  with  the  fact  of  the  forgery,  that  they  could,  in  igno- 
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ranee  of  the  place  of  the  forgery,  and  of  the  means  by  which  the  forged  instro- 
ment  was  placed  in  the  Bank  of  England,  ha^e  instituted  a  prosecution  with 
success.  And  it  was  very  properly  admitted,  by  the  learned  counsel  for  the 
defendants,  that  he  could  not  contend  that  an  action  might  not  be  maintained 
after  conviction  of  the  felon.  But  it  was  contended  that  tlie  maxim  of  ratifyiof 
a  precedent  unauthorized  act,  and  taking  the  benefit  of  it,  cannot  apply  to  a  void 
or  to  a  felonious  act ;  and  thai  here  the  plaintiffs  were  seeking  to  ratify  the 
felonious  act  of  H.  F.,  and  were  making  that  act  the  ground  of  their  demand. 
In  this  latter  assertion  lies  the  fallacy  of  the  defendant's  argument.  The  asser- 
tion is  incorrect  in  fact;  the  plaintiffs  do  not  seek  to  ratify  the  felonious  act; 
they  do  not  make  that  act  the  ground  of  their  demand.  The  ground  of  their 
demand  is  the  actual  receipt  of  the  money  produced  by  the  sale  and  transfer 
of  their  annuities.  The  sale  was  not  a  felonious  act,  neither  was  the  transfer, 
nor  the  receipt  of  the  money.  The  felonious  act  was  antecedent  to  all  these, 
and  was  complete  without  them,  and  was  only  the  inducement  to  the  Bank  of 
England  to  allow  the  transfer  to  be  made.  If  public  policy  had  required  that 
the  felonious  inducement  should  ^prevent  a  claim  to  the  money  after-  p^.^. 
wards  received,  as  it  would  do  if  an  action  were  brought  against  the  ^ 
felon  for  the  money  received  by  a  transfer  obtained  by  his  felony,  in  lieu  of  a 
prosecution  for  the  felony,  a  defence  of  another  kind  would  be  given.  But  that 
is  not  the  present  case,  and  not  being  so,  we  think  the  plaintiffs  may  entirely 
pass  by  the  felony,  and  rely  on  the  transfer  and  receipt  of  the  money,  and  that 
the  defendants  cannot  protect  themselves  against  the  demand  for  the  money 
which  they  have  received,  by  showing  this  felony  on  the  part  of  one  of  the 
members  of  their  house.  The  postea,  therefore,  is  to  be  delivered  to  the 
plaintifis. 

Postea  to  the  plaintiffs. 


The  KING  v.  RUSSELL  et  al. 

Upon  the  trial  of  an  indictment  for  a  naisance  in  a  navigable  river,  by  erecting  itaitbt 
there  for  loading  shipa  with  coals,  the  jury  were  directed  by  the  learned  Judge  to  acquit 
the  defendants  nthey  thought  that  the  abridgment  of  the  rieht  of  passage  occasioned  by 
these  ereetiona  was  lor  a  public  purpose,  and  produced  a  public  benefit,  and  if  the  erec- 
tiona  were  in  a  reasonable  aituation,  and  a  reasonable  space  waa  left  for  the  passsge  of 
vessels  on  the  river ;  and  he  pointed  out  to  the  jury  that  by  means  of  the  staiths  cosls 
were  supplied  at  a  chesper  rate,  and  in  better  condition,  than  they  otherwise  could  be, 
which  was  a  public  benefit:  Held,  by  Batlet  and  Holrotd,  Js.,  that  thia  direction  to 
the  jury  waa  proper.    Lord  Tenterdsa,  C.  J.,  diss. 

iNDicrmNT  for  a  nuisance  in  the  river  Tyne.  The  first  count  alleged  that 
the  river  Tyne  was,  and  from  time  immemorial  had  been,  an  ancient  river,  and 
the  king's  ancient,  common,  and  public  highway,  for  all  the  liege  subjects  of 
the  king  and  his  predecessors,  with  their  ships,  keels,  lighters,  cobles,  boats, 
wherries,  and  other  vessels,  to  navigate,  sail,  row,  put,  set,  pass,  and  repass, 
without  obstruction ;  and  that  the  defendants  on,  dltc,  and  from  thence  until  the 
taking  of  that  inquisition,  did  unlawfully  keep  and  continue  certain  geers,  spoutf, 
piles,  posts,  wagon-ways,  rail- ways,  pUtforms  and  erections,  that  is  to  say,  tea 
geers,  dltc,  which  before  then  had  been  unlawfully,  dltc,  erected,  ^placed,  f-^^ 
fixed,  put,  and  set  in,  upon,  and  over  the  said  river  and  king's  ancient,  ^ 
common,  and  public  highway,  near  to  a  certain  place  called  Wallsend,  and 
which  had  been  and  were  erected,  dltc,  upon  and  over  the  said  river  to  a  gm^ 
extent,  to  wit,  to  the  extent  of  three  hundred  feet  towards  the  middle  of  the 
atneam,  by  means  whereof  the  navigation,  course,  streamt  and  passage  o(i  in 
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through,  along,  and  upon  the  said  river,  and  the  king's  ancient,  common,  and 

public  highway  thereon,  Sic.^  and  from  thence  continually  up  to  that  dme  had 

been  and  still  were  greatly  straitened,  narrowed,  lessened,  obstructed,  and 

blocked  up,  and  whereby  divers  large  quantities  of  coals,  stones,  gravel,  sand, 

soil,  silt,  mud,  and  otlier  substances  became  and  were  collected  near  to  the  said 

pbce  where  the  said  gcers,  itc,  were  placed,  and  in  other  parts  of  the  river, 

and  king*8  ancient,  common,  and  public  highway  there,  and  divers  dangerous 

sand-banks,  quick-sands,  banks,  and  shoals,  were  formed  therein,  to  wit,  at, 

&c,t  ao  that  tlie  liege  subjects  of  the  king,  navigating,  d(c.,  with  their  ships,  dtc, 

in,  through,  and  along  the  said  river,  and  king's  ancient,  common,  ana  public 

highway  there,  could  not  navigate,  d(c.,  in  so  free,  safe,  and  uninterrupted  a 

manner  as  of  right  they  ought,  and  before  had  been  used  and  accustomed  'to  do, 

to  the  great  damage  and  common  nuisance,  &c.     The  second  count  charged 

the  defendants  with  making  certain  additions  to  geers  before  erected.     The 

third  count  charged  them  with  erecting  geers,  4kc.     The  fourth  charged  the 

keeping  and  continuing  of  certain  chains  and  anchors  fixed  to  certain  buoys  in 

the  navigable  part  of  the  river.     Fifth  count  charged  placing  buoys,  with  chains 

and  anchors  fixed  to  them,  in  the  river.     Sixth  count  charged  the  unlawfully 

and  without  lawful  excuse,  causing  and  permitting  divers  vessels  to  stay  and 
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a  long  time,  to  wit,  &c.,  to  the  obstruction  of  the  navigation.  Seventh 
coont  was  for  straitening,  narrowing,  and  obstructing  the  navigation  generally. 
Eighth  count  for  casting  a  great  quantity  of  coals,  stones,  and  other  substances 
into  the  river,  and  thereby  obstructing  the  navigation.  Plea,  not  guUty.  At 
the  trial  before  Bayley,  J.,  at  the  York  Summer  Assizes,  1824,  the  facts  of 
the  case  were  proved  to  be  as  follows :  The  defendants  were  the  owners  and 
occupiers  of  a  coal-mine  at  Wallsend,  on  the  north  side  of  the  river  Tyne. 
For  the  purpose  of  shipping  their  coals,  they  had  caused  to  be  erected  two 
fltaiths.  These  erections  consist  of  piles  (technically  called  geers)  driven  into 
the  bed  of  the  river,  on  the  top  of  which  a  platform  and  railway  are  laid,  the 
coal  wagons  pass  along  this  railway,  and  at  the  end  are  lowered,  by  means  of 
a  machine  called  a  drop,  into  the  hold  of  the  vessel.  The  coals  are  there 
deposited,  and  the  wagon  raised  up  again  by  the  machine,  and  placed  on  the 
railway.  One  of  these  staiths  extended  nearly  one  hundred  and  fifly  feet,  and 
the  other  one  hundred  and  thirty  feet  from  high  water  mark  into  the  river,  and 
each  of  them  extended  a  few  feet  beyond  low  water  mark.  The  drops,  when 
let  down,  extended  forty  feet  further,  and  ships,  when  taking  in  their  cargo, 
were  obliged  to  lie  at  that  distance  from  the  staiths,  but  the  drops,  when  drawn 
up,  did  not  occasion  any  obstruction  to  the  navigation.  When  ships  are  not 
laden  at  staiths,  the  coals  are  first  taken  on  board  of  small  craft,  called  keels, 
and  cast  by  hand  from  the  keels  into  the  ships.  When  ships  are  laden  in  this 
manner,  they  generally  have  a  keel  lying  on  each  side,  and  thus  occupy  a 
greater  space* in  the  river  than  when  laden  by  means  of  the  staiths  and  drops, 
*569l  ^^^  ^^^^  cargoes  cannot  be  put  on  board  in  less  *than  douUe  the  time. 
•^  The  expense  of  shipping  coals  in  this  manner  is  greater,  and  the  coals 
are  in  worse  condition,  than  when  shipped  by  means  of  the  staiths.  It  was 
proved  that  the  staiths  indicted,  occasion,  at  particular  times  of  tide,  a  considera- 
ble obstruction  to  small  craft  navigating  against  the  stream,  and  for  some  time 
before,  and  after  high  water,  occupy  a  considerable  space  which  would  other- 
wise be  navigable  by  large  vessels ;  but  if  there  were  no  staiths,  the  number  of 
keels  used  on  the  Tyne  would  be  gready  increased,  and  the  river  would  be 
very  much  crowded  with  them.  There  was  a  sand-bank  at  the  south  side  of 
the  river,  opposite  one  of  the  staiths  in  question,  and  it  was  proved  to  have 
increased  after  that  erection  was  made,  in  consequence  of  the  change  thereby 
produced  in  the  current  of  the  water.  The  corporation  of  NewcasUe  are  con- 
servators of  the  river  Tyne  and  port  of  Newcastle,  (which  extends  further  up 
the  river  than  the  place  where  the  staiths  were  erected,)  and  gave  the  defend 
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ants  leave  to  erect  the  staiths ;  but  no  writ  of  ad  quod  damnum  was  erer  eie- 
eutcil.     When  the  learned  Judge  began  his  summing  up,  it  was  agreed  that  if 
the  defendants  were  acquitted,  the  prosecutors  might,  on  the  ground  of  any 
supposed  misdirection,  move  to  enter  a  verdict  for  the  crown,  or  fop  a  neir 
trial.     He  then  proceeded  to  state  his  opinion  that  the  use  of  a  navigable  river 
was  not  for  passage  only,  but  for  other  important  rights  which  might  supersede 
the  right  of  passage.     That  when  a  great  public  benefit  accrued  from  that 
which  occasioned  the  abridgment  of  the  right  of  passage,  that  abridgment  iras 
not  a  nuisance,  but  proper  and  beneficial;  and  he  directed  the  jury  to  aequit 
the  defendants  if  they  thought  that  the  abridgment  of  the  right  of  passage  in 
this  case  was  for  *a  public  purpose,  and  produced  a  public  benefit,  and  r^..^ 
if  it  was  in  a  reasonable  situation,  and  a  reasonable  space  was  left  for  ^ 
the  passage  of  vessels  navigating  the  river  Tyne ;  but,  otherwise,  to  find  a 
verdict  for  the  crown.     He  then  pointed  out  to  them  that  the  staiths  were  not 
merely  a  private  benefit,  for  that,  by  means  of  them,  the  coals  were  brought  to 
market  at  a  smaller  expense,  and  in  a  better  condition,  in  both  which  respects 
the  public  were  benefited ;  and  he  then  left  to  their  decision  the  following 
questions :   Were  the  staiths  erected  in  a  reasonable  place  ?     Was  there  a 
resonable  space  left  for  the  public  navigating  in  the  Tyne  t     Were  the  staiths 
a  public  benefit  ?    Did  the  public  benefit  countervail  the  prejudice  done  to 
individuals  ?     The  jury  said  that,  in  consequence  of  this  direction,  they  fouod 
the  defendants  not  guilty.     In  Michaelmas  term,  1824,  a  rule  nisi  for  entering 
a  verdict  of  guilty,  or  for  a  new  trial,  was  granted,  against  which 

Scariett,  Pniliams,  Colt  man,  and  Ingnam,  in  Hilary  term,  1826,  showed 
cause.  A  verdict  for  the  defendant  in  a  criminal  case  cannot  be  impeached  on 
the  ground  of  its  being  against  evidence;  Rex  v.  Beynil,  5  East,  315;  and  the 
sole  question  now  to  be  discussed  is,  whether  the  learned  Judge  was  warranted 
in  so  stating  the  law  as  to  authorize  tlie  jury  in  returning  a  verdict  of  not  guilty, 
in  case  their  opinion  on  the  points  proposed  to  them  should  be  in  the  defend- 
ants* favor?  If  the  principle  of  law,  as  stated  by  the  learned  Judge,  was  cor- 
rect, it  is  clear,  according  to  the  expressions  of  Uie  Court  in  former  cases,  that 
it  will  not  be  enough  for  the  prosecutor,  in  support  of  his  rule,  to  show,  even 
if  he  be  able  to  do  so,  that  *some  portion  of  the  reasoning  or  instances  r^... 
adduced  in  illustration  of  that  principle  may  have  been  faulty.  Bur-  ^ 
rough  v.  White,  4  B.  A;  C.  328 ;  Latimer  v.  Batson,  4  B.  ^  C.  652.  The 
principle  is  not  only  reasonable  in  itself,  but  seems  consistent  with  all  that  has 
hitherto  been  received  as  the  law  on  this  subject.  It  is  clear,  upon  the  authority 
of  both  text-books  and  decisions,  that  an  erection  in  a  port  or  navigable  river 
is  not  to  be  deemed  a  nuisance  simply  because  it  infringes  on  the  water-way. 
liOrd  Hale  (De  Portibus  Maris,  85)  says,  ''It  is  not  every  building  below  the 
high  water  mark^  nor  every  building  below  the  low  water  mark,  that  is  ipio 
facto  in  law  a  nuisance,  for  that  would  destroy  all  the  quays  that  are  in  all  the 
ports  of  England,  for  they  are  all  built  below  the  high  water  mark,  for  othe^ 
wise  vessels  could  not  come  at  them  to  unload ;  and  some  are  built  below  the 
low  water;  and  it  would  be  impossible  for  the  king  to  license  the  building  of  a 
new  wharf  or  quay,  whereof  there  are  a  thousand  instances,  if  ipso  facto  it 
were  a  common  nuisance ;  for  the  king  cannot  license  a  common  nuisance. 
Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep  in  the  sea  water  from 
difl'using  at  large ;  and  the  waters  may  fiow  in  shallows,  where  it  is  impossible 
for  vessels  to  ride.  Indeed,  where  the  soil  is  the  king's,  the  building  below  the 
high  water  mark  is  a  purpresture,  an  encroachment,  an  intrusion  on  the  king's 
soil,  which  he  may  either  demolish,  or  seize,  or  arent  at  his  pleasure;  but  it  is 
not  ipso  facto  a  common  nuisance,  unless,  indeed,  it  be  a  damage  to  the  port 
and  navigation.  In  the  case,  therefore,  of  a  building  within  the  extent  of  a 
port,  in  or  near  the  water,  whether  it  be  a  nuisance  or  not  is  qu«atio  facti,  and 
to  be  determined  by  *a  jury,  on  evidence,  and  not  qumatio  juris. ^^  This  r^^ 
principle  is  also  to  be  collected  from  the  proceedings  of  the  Court  of  '- 
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Exchequer  in  the  Suiion  Pool  case,  which  occurred  when  Lord  Halb  was 
Chief  Baron.  It  appears  from  the  decree  in  that  case,  which  is  dated  21st 
November,  16  Car.  2,  and  recites  at  length  the  proceedings,  that  the  Attorney 
General  had  filed  an  information  against  the  mayor  and  commonalty  of  Ply- 
mouth, and  persons  claiming  under  them,  stating  that  the  king  was  seised  in 
fee,  in  right  of  his  crown  of  England,  of  the  ground  and  soil  of  the  port,  haven, 
and  arm  of  the  sea,  called  Sutton  Pool ;  that  the  said  pool,  for  freedom  of  trade 
and  safety  of  ships  there  at  anchor,  ought  not  to  be  encroached  upon ;  that  the 
defendants  had  intruded  and  had  built  upon  the  soil  theretofore  at  full  sea 
cohered  with  water,  and  within  high,  water  mark  of  the  said  pool  where  ships 
had  anchored,  to  the  prejudice  of  the  port  and  damage  of  the  king,  and  praying 
that  the  ancient  bounds  of  tlie  pool  might  be  ascertained,  that  the  king  might 
have  possession  of  all  buildings  erected  witliin  them,  and  might  provide  for  the 
preservation  of  the  port,  and  cause  such  buildings  as  were  nuisances  to  be 
removed.  The  decree  then  recites,  that  the  defendants  by  their  answer  admit- 
ted, that  all  the  buildings  except  one  were  within  the  high  water  mark,  but 
denied  that  they  were  nuisances,  and  made  title  to  the  soil  of  the  pool  under  a 
statute  of  the  18  Hen.  6,  and  proceeds  to  state,  that  when  the  cause  came  on 
for  hearing,  the  two  points  insisted  on  being,  first,  whether  the  buildings  men- 
tioned in  the  information  were  nuisances  to  the  straitening  and  damage  of  the 
port;  and,  secondly,  whether  the  soil  between  the  high  and  low  water  marks 
*5731  ^^^  ^^®  inheritance  of  the  king  or  no ;  tlie  Court  ^ordered,  that  as  to 

-^  the  right  in  the  soil,  a  trial  should  be  had  at  bar,  and  as  concerning  the 
nuisance,  a  commission  should  be  awarded  to  inquire  of  certain  articles  to  be 
approved  by  the  Court  By  the  first  of  these  articles  the  commissioners  were 
to  ascertain  the  ancient  full  sea  mark ;  by  the  second  to  find  what  buildings 
have  been  made  upon  any  part  of  the  shore  within  the  ancient  full  sea  mark ; 
by  the  third,  '*  to  find  out  and  certify  whether  the  houses,  wharfs,  keys,  yards, 
gardens,  or  buildings,  or  any  of  them,  made,  enclosed,  or  enlarged  in  or  upon 
any  part  of  the  shore  within  high-water  mark,  were  a  nuisance  to  the  port  of 
Plymouth  or  not,  and  which  of  them,  and  how  much  of  them,  or  any  of  them, 
and  wherein  and  in  what  manner.*'  It  is  clear  that  if  the  Court  had  been  of 
opinion  that  evidence  of  encroachments  upon  the  water-way  would  suffice 
to  prove  a  nuisance,  they  never  could  have  directed  the  commission  ;  particu- 
larly the  inquiry  directed  by  the  third  article  would  have  been  superfluous,  the 
fact  of  encroachment  being  admitted  by  the  defendant's  answer.  In  like  man- 
ner in  a  recent  case,  where  an  information  of  nuisance  and  intrusion  had  been 
filed  by  the  Attorney  General  against  certain  owners  of  wharves  in  Portsmouth 
harbor,  and  the  issue  came  on  to  be  tried  at  the  bar  of  the  Court  of  Exchequer 
when  Sir  V.  Gibbs  was  Chief  Baron,  although  it  was  distincdy  proved  by  the 
witnesses  for  the  crown  that  the  wharves  projected  into  the  water-way,  and 
were,  according  to  the  theories  of  some  engineers,  nuisances  to  the  port  and 
navigation,  yet  the  defendants  admitting  the  encroachment,  but  contending, 
against  the  opinion  of  the  engineers,  that  no  injury  was  thereby  done  to  either 
the  port  or  the  navigation  ;  and  that,  according  to  the  authority  of  Lord  Hale, 
4...-.  the  jury  were  *to  determine  the  fact  oi*  nuisance  upon  all  the  cir- 

-I  cumstances  of  the  case,  the  Court  adopted  that  authority,  and  led  all 
the  evidence  to  the  jury,  who  acquitted  the  defendants.t  These  cases  decided 
that  the  quality  of  nuisance  does  not  attach  to  a  building,  as  a  consequence  in 
law  of  its  being  within  the  limits  of  the  water-way,  but  it  is  to  be  ascertained 
by  the  jury  upon  inquiry  into  the  facts  of  the  case :  and  hence  it  follows, 
that  they  sanction  the  inquiry,  whether  there  be  any  benefit  resulting  to  the 
public  from  such  erections,  to  compensate  to  the  public  the  unavoidable  abridg- 
ment of  their  right  of  passage ;  that  abridgment  necessarily  arising  in  some 

t  Sarlett  stated  this  case  from  his  recollection  of  the  facts,  he  having  been  coaosel  for 
the  defendaDts. 
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degree  wherever  the  shore  is  buih  upon,  and  being  pro  tanto  an  evil,  the  only 
fact  that  can  be  presented  to  the  jury  so  as  to  redeem  the  character  of  the 
encroachment,  and  entide  it  to  protection,  must  be  the  fact  of  compensation. 
So  in  the  case  of  Rex  v.  Lord  Grosvenor  and  Oihera^  2  Stark.  511,  which 
will  be  cited  on  the  other  side,  the  Lord  Chief  Justice  observed  in  his  charge 
to  the  jury,  *'  the  public  have  a  right  to  all  the  convenience  which  the  fonner 
state  of  the  river  afforded,  unless  by  the  change  some  greater  degree  of  conve* 
tiience  is  rendered ;"  and  again,  ^'  although  the  public  were  not  able  to  enjoy 
this  benefit,  namely,  that  of  a  recess  in  the  river,  closed  up  by  Lord  6n»re- 
nor's  embankment,  at  alt  times ;  yet  if  they  could  derive  benefit  from  it  for  the 
space  of  two  hours  each  tide,  they  are  entided  to  that  advantage,  unless  the 
want  of  it  be  compensated  by  some  superior  advantage  resulting  from  the 
alteration.'*  Now,  although  in  that  case  the  verdict  was  against  the  defend- 
ants, they  ^having  failed  in  showing  any  compensadon  to  the  public;  p^... 
yet  it  is  clear  from  the  passages  citi^,  that  If  there  had  been  evidence  to  ^ 
warrant  a  finding  in  the  dmndants'  fiivor  upon  the  several  points,  which  the 
jury  have  in  this  ease  determhied  fn  fiivor  of  the  present  defendants,  the  liord 
Uhief  Justice  would  have  directed  an  acquittal,  llie  principle  of  the  learned 
Judge's  charge  in  this  case  was  conformable  to  all  these  authorities ;  but  it  has 
been  objected,  that  there  did  not  appear  to  have  been  any  writ  of  ad  quod 
damnum.  Had  this  been  an  information  for  a  purpresture,  it  might  have  been 
necessary  to  the  defence  to  have  shown  either  a  writ  of  ad  ^od  damnum 
executed  in  the  defendants'  favor,  and  a  license  thereon  from  the  crown,  or  a 
patent  containing  a  clause  as  recommended  in  Fitzherbert's  Nat.  Brev.  226  (H,) 
declaring  the  king's  grant  to  be  valid  without  the  issuing  of  such  writ  But  on 
the  trial  of  an  indictment  like  the  present,  the  writ  of  ad  quod  damnum  is 
immaterial.  The  inquisition  under  that  writ  was  always  traversable,  and  no 
license  granted  on  it  could  bar  the  subject  of  his  right ;  so  that,  as  it  would 
have  been  no  protection  to  the  defendants  if  their  works  had  been  proved  to  be 
an  injury  to  the  exercise  of  any  public  right,  the  want  of  such  writ  ought  not 
to  lead  to  their  conviction,  if  it  appear  on  the  evidence  that  the  public  have 
sufl'ered  no  injury.  If  this  objection  be  removed,  the  merits  of  the  case,  as 
disclosed  by  the  prosecutors'  own  witnesses,  were  strongly  in  the  defendants* 
favor,  and  the  learned  Judge  was  warranted  in  explaining  to  the  jury  how 
much  the  fiicility  of  loading  by  means  of  the  staiths  was  in  furtherance  of 
commerce,  to  which  the  rights  of  navigation  are  instrumental.  By  this 
improvement  in  the  despatch  of  loading  and  economy  of  space,  *more  ru^g 
of  the  channel  was  left  free,  and  for  a  longer  time,  for  the  transit  of  ^ 
other  vessels ;  it  gave  accommodation  to  many  more  ships  in  the  course  of  the 
year  tfian  had  ever  resorted  to  the  port  before  the  use  of  this  method ;  it  ins, 
m  fact,  equivalent  to  an  enlargement  of  the  dimensions  of  the  port,  and  so  a 
benefit,  not  a  nuisance,  to  the  navigation.  But  it  was  further  remarked  by  the 
learned  Judge,  that  the  public  were  benefited  as  consumers  by  getting  coal  of  a 
better  quality,  less  broken,  and  at  a  cheaper  rate.  Even  if  this  remark  were 
erroneous,  it  would  not  vitiate  the  charge,  according  to  the  distinction  already 
stated  between  what  comes  from  the  Court  in  the  way  of  reasoning  and  illus- 
tration, and  what  is  given  as  direction  in  law.  But,  in  truth,  these  observations 
of  the  learned  Judge  were  very  proper  for  the  consideration  of  the  jury;  the 
cheapness  of  the  coal  not  being  a  mere  collateral  benefit  resulting  from  the 
staiths,  but  the  direct  consequence  of  their  efifect  upon  the  navigation ;  and  the 
observation  was  made  in  answer  to  an  argument  urged  for  the  prosecution,  that 
they  were  built  for  private  benefit  only.  A  further  answer  to  this  objection  is 
furnished  by  the  several  acts  of  Parliament  for  the  regulation  of  the  coal  trade. 
The  earlier  acts,  6  6.  3,  c.  22,  and  22  6.  3,  c.  32,  recite,  that  ''by  the  regu- 
lations provided  for  that  trade,  the  public  in  general,  and  the  London  market 
in  particular,  are  constandy  and  regularly  supplied  with  fiiel  on  reasonable 
terms,"  thereby  showing  that  the  prosperity  of  the  coal  trade  was  a  matter  of 
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public  concernment,  and  not  of  interest  merely  to  the  individual  traders.  The 
series  of  statutes  which  have  passed  since  the  introduction  of  these  machines 
are  also  very  raatertal  for  the  defendants.  That  which  was  in  operation  at  the 
*'771  ^^^  of  this  indictment,  is  *the  57  O.  3,jc.  30,  (local  and  personal,)  and 

•^  which  is  judicially  to  be  taken  notice  of  as  a  public  act.  It  directs  that 
the  coal  owners  shall,  in  their  fitting  offices,  keep  two  distinct  lists,  one  of 
^vessels  intending  to  load  by  keels,  the  other  of  vessels  intending  to  load  at  the 
epouts  or  statths ;  that  they  shall  enter  the  vessels  in  the  respective  lists  in  the 
order  of  their  application,  provided  a  certain  deposit  or  tender  of  price  has  been 
made,  and  shall  load  them  according  to  the  priority  of  their  entry  on  the  lists, 
with  this  important  exception,  that  if  a  ship  entered  on  the  spout  list  shall  have 
taken  in  two  thirds  of  its  cargo  at  the  spout,  it  is  to  have  its  loading  completed 
by  keels,  in  pieference  to  all  ships  on  the  keel  list.  The  legislature,  when 
these  provisions  were  made,  must  have  been  aware  that  the  staiths  projected 
into  such  depth  of  wafer  as  to  admit  ships  loading  at  them  to  ioat  with  two 
thirds  of  a  cargo  on  board,  and  yet  they  have  in  some  degree  encouraged  the 
use  of  them  by  this  preference ;  moreover,  these  provisions,  by  denying  to  the 
fitter  the  selection  of  the  persons  he  shall  deal  with,  appear  to  treat  the  staiths 
as  coal  wharves,  to  which  all  persons  wishing  to  load  with  that  commodity 
have  a  right  to  resort,  and  as  such  wharves,  they  are  entitled  to  protection 
within  the  express  words  of  Lord  Hale.  It  is  no  objection  to  this  considera- 
tion of  them,  that  they  are  not  open  to  the  delivery  of  goods  of  all  kinds,  for 
that  is  only  the  case  with  public  wharves  licensed  by  the  custom-house,  inas- 
much as  none  other  may  receive  customable  goods ;  and  if  the  restraint  from 
dealing  with  customable  goods  do  not  disqualify  the  private  unlicensed  wharf 
from  protection,  neither  are  the  staiths  to  be  disqualified  on  account  of  it  being 
only  a  partial  use  that  is  made  of  them. 

*5781  ^Brougham,  TindaU  Aldenon^  and  Parke^  contra.  The  real  ques- 
-^  tion  in  this  case  is,  whether  the  direction  given  by  the  learned  Judge  to 
the  jury  as  to  matters  of  law,  can  be  supported  or  not.  There  are  two  propo- 
sitions fully  established  by  authority  and  by  principle,  which  show  that  the 
direction  given  cannot  be  supported.  First,  that  where  a  public  right  is 
infringed,  that  cannot  legally  be  done  without  the  sanction  of  a  writ  oi  ad  quod 
damnum,  and  the  King's  license,  although  an  equivalent  be  given;  and, 
secondly,  that  even  if  the  principle  of  compensation  be  admissible,  a  public 
right,  and  not  merely  a  public  benefit,  must  be  given  as  an  equivalent ;  whereas 
in  this  case  a  benefit  only  was  given,  and  that  not  to  the  parties  injured,  but  to 
strangers  who  were  not  damnified  by  the  alleged  nuisance.  As  to  the  first  pro- 
position, Hind  V.  Mansfield,  Noy,  103,  is  directly  m  point.  **  M.  was  fined 
300/.  for  diverting  part  of  the  river  Thames,  by  which  he  weakened  the  current 
of  the  river,  to  cariy  barges,  &c,y  towards  London,  and  other  houses  of  the  king 
upon  that  river,  and  such  a  thing  cannot  be  done  without  an  ad  quod  damntttn, 
because  that  river  is  as  an  highway.'*  And  it  appears  also  by  Fitz.  N.  B.  825, 
and  the  case  of  the  /»/e  of  Ely,  10  Co.  141,  that  no  alteration  in  a  navigable 
river  or  channel  can  be  made  without  first  executing  such  a  writ.  So  in  Payne 
v.  Partridge,  1  Salk.  12,  which  was  an  action  against  the  owner  of  a  ferry  for 
letting  it  go  to  decay,  and  not  suffering  the  plaintiff  to  pass  over  the  ferry ;  defend- 
ant pleaded  that  he  had  built  a  bridge  in  the  place  of  it.  On  demurrer  the  Court 
held  that  the  owner  could  not  let  down  the  ferry  and  put  up  a  bridge  without 
'STOl  ^^^^"^^  ^^^  ^^  ^^  quod  damnum,  but  that  no  action  would  lie,  the 

-^  right  •infringed  being  a  public  right.  This  case  is  the  more  to  be  ob- 
served,  because  the  defendant  had  given  to  the  public  an  equivalent,  and,  indeed, 
a  better  right,  than  that  which  they  lost;  and  liex  v.  fVard  ^*  Lyme,  Cro.  Car. 
286,  is  to  the  same  effect.  In  Tke  Jiltorney  Genet  il  v.  Brittatn,  MSS.,  which 
was  an  application  for  an  injunction  to  stop  the  building  of  a  quay  on  the  river 
Mersey,  the  Ijord  Chancellor  directed  an  issue  to  try  wheihcT  it  was  an  injury 
to  the  port  and  harbor  of  Liverpool ;  and  said  it  was  not  his  intention  to  direcl 
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any  trial  as  to  the  question*  whether  it  was  an  injury  to  the  navigaiion  on  the 
river  Mersey^  because  it  was  his  opinion  that  the  tide-way  of  a  river  in  the 
shallowest  part  of  it  could  not  be  interrupted  by  buildings  of  tiiat  sort,  unleu 
there  had  been  an  antecedent  execution  of  a  writof  nif  quod  damnum  by  a  jury. 
The  notion  of  justifying  the  obstruction  of  a  public  right,  by  showing  that  a 
collateral  benefit  results  from  it,  is  perfectly  novel.     There  is  no  trace  of  uj 
such  doctrine  in  any  decided  case  or  text  writer  of  authority.    In  Hale, />eyi<re 
Maris^  pt.  1,  c.  3,  p.  9,  it  is  laid  down  that  all  navigable  rivers,  as  well  abore 
the  flowing  of  the  sea  as  below,  are  public  nverSf  juris  pubiicif  and,  therefore, 
all  nuisance  and  impediments  of  passages  of  boats  and  vessels,  though  in  the 
private  soil  of  any  person,  may  be  punished  by  indictments,  and  removed;  and 
this  was  the  reason  of  the  statute  of  Mag.  Car.  c.  23,  *'  Omnes  Kidelli  depooan- 
tur  per  Thamisiam  el  Medwayam  et  per  totam  Anglie,  nisi  per  costeram 
maris ;"  and  in  Coke*s  commentary  on  that  chapter,  2  Inst.  38,  it  is  said,** And 
it  appeareth  by  Glanville  that  this  pourpretture  was  forbidden  by  the  commoa 
law;  for  he  saith,  'Dicitur  antem  purprestura  quando-  aliquid  super  dommum 
regem  injuste  occupatur,  ut  in  *dominicis  regis,  vel  in  viis  publicis-  ob-  pcQA 
structio  vel  in  aquis  publicis  transversis  a  recto  cursu,  &c.,  et  generaliter  ^ 
quoties  aliquid  fit  ad  nocumentum  regii  tenementi,  vel  regiae  vie  vel  civitatis,' 
and  every  public  river  or  stream  is  alta  regia  vioj  .the  king's  highway."    lo 
all  indictments  and  informations  for  obstructing  navigable  rivers,  the  allegation  ii 
that  the  passage  is  injured,  to  the  common  nuisance  of  all  the  king's  liegt 
subjects  navigating,  passing,  and  repassing  on  that  river.    The  plea  of  not  guilty 
puts  the  fact  of  the  obstruction  by  the  defendant,  and  that  only,  in  issue ;  and 
the  simple  question  for  the  consideration  of  the  jury  is,  whetlier  the  party 
accused  has  or  has  not  occasioned  the  obstruction,  as  alleged  in  the  indictment. 
No  inquiry  as  to  collateral  advantages  given  to  other  persons  can  properly  be 
entered  into,  and  considerations  of  public  policy  are  not  legitimate  grounds  for 
the  decision  of  a  question  of  nuisance  or  no  nuisance.     The  prosecutors  in  this 
case  were  bound   to  show  an  injury  arising  from  the  staiths  indicted,  bnt 
if  the  defendants  were  properly  allowed  to  enter  into  evidence  of  the  advan- 
tages attending  the   use   of  staiths  generally,  the   prosecutors   also   had  a 
right  to  give  evidence  of  injury  done  by  other  staiths,  besides  those  which 
were  the  subject  of  the  indictment.     If  such  a  course  were  allowed,  it  is 
obvious  that  no  question  of  this  nature  could  ever  be  tried  before  any  jury. 
The  only  semblance  of  authority  to  support  the  summing  up  in  this  case  is  a 
passage  in  Lord  Hale,  J)e  Poriibus  Maris,  and  the  case  of  Bex  v.  Lord  Grot' 
venor,  2  Starkie,  511.     The  passage  in  Lord  Hale's  treatise  is  in  chap.  7,  Ik 
Portihus  Maris,  part  2.   In  that  chapter  he  gives  several  instances  of  nuisances 
to  ports,  and  amongst  others  mentions,  ^  the  straitening  of  the  port  by  building  too 
*far  into  the  water,  where  ships  or  vessels  might  have  formerly  ridden;  rtcgi 
for  it  is  to  be  observed  that  nuisance  or  not  nuisance  in  such  case  is  a  l- 
question  of  fact;"  and  then  follows  the  passage  cited  for  the  defendants.    In 
concluding  his  observations  upon  that  point  he  adds,  **  In  many  cases  it  is  an 
advantage  to  a  port  to  keep  in  the  sea  water  from  diffusing  at  large,  mui  the 
water  may  flow  in  shallows  where  it  is  impoesible  for  vessels  to  ride.**  Keep- 
ing in  view  the  position  to  which  Lord  Hale's  observations  apply,  they  can 
hardly  be  considered  as  making  in  favor  of  the  defendants.     It  is  impossible  to 
dispute  the  assertion  that  nuisance  or  no  nuisance  is  a  question  of  fact;  but  if 
that  question  is  left  to  a  jury,  with  a  direction  wrong  in  point  of  law,  the  ver- 
dict ought  not  to  stand.     In  an  action  for  malicious  prosecution,  the  question 
of  malice  or  no  malice  is  for  the  jury;  but  in  like  manner  the  misdirection  of 
the  Judge  in  such  a  case  would  be  a  ground  for  setting  aside  a  verdict.    The 
fact  which  Lord  Hale  means  should  be  led  to  the  jury  is,  whether  any  percep- 
tible injury  has  been  done  to  the  port,  and  any  sensible  inconvenience  felt  by 
the  ships  resorting  to  it,  that  is  to  say,  whether  the  encroachment  extends  to 
parts  **  where  ships  or  vessels  might  formerly  have  ridden;"  not  whether  a 
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benefit  has  been  conferred  upon  other  persons  i^ater  in  dc^e  than  the  injury 
done  to  those  making  use  of  the  port.  In  Ex  parte  Armiiagt  and  Otherst 
Amb.  294,  which  was  a  petition  to  quash  a  writ  of  ad  quod  damnum  and  the 
inqalsitioQ  and  return,  it  appeared  that  the  writ  was  obtained  for  the  purpose 
of  procaring  authority  to  alter  a  highway,  by  laying  a  rail-road  upon  it ;  and 
Lonl  Harowicke,  in  giving  judgment,  said,  «<  In  all  cases  of  writ  of  ad  quod 
*5821  ^^""^^"^  whether  to  change  an  old  way  for  a  *new  one,  or  to  alter  the 
-^  coodition  of  a  way,  the  new  way  or  way  so  altered  must  be  to  all 
intents  and  purposes  as  beneficial  to  the  king  and  subjects  as  the  old  way  was 
before/'  This  shows  that  the  principle  of  compensadon,  supposing  it  to  have 
been  admissible,  was  entirely  misapplied  in  this  case.  Compensation  has 
always  been  considered  to  mean  something  given  to  the  party  deprived  of  a 
right  or  advantage  to  which  he  was  entitled.  Here  the  parties  injured  were  the 
persons  navigating  their  vessels  on  the  river  Tyne,  but  the  supposed  compen- 
sation was  given  to  the  consumers  of  coal  in  London  and  other  places  supplied 
from  the  staiths.  Bex  v.  Lord  Groavenor,  which  was  relied  on  in  support  of 
this  principle,  and  the  application  made  of  it,  was  very  different  from  the  pre- 
sent case;  and  the  opinion  of  the  Lord  Chief  Justice,  before  whom  it  was  tried, 
appeal  to  have  been  diametrically  opposed  to  the  direcdon  given  to  the  jury  to 
York«  That  was  an  indictment  for  erecting  a  wharf  on  the  river  Thames,  to 
the  injury  of  the  navigation  of  the  river.  The  defendant  claimed  a  right  of  soil 
under  the  corporation  of  London,  who  were  conservators  of  the  river,  and  con« 
tended,  that  they  had  a  right  to  erect  the  wharf,  provided  it  did  not  interfere 
witli  the  navigation  of  the  river.  Upon  that  the  Lord  Chief  Justice  asked, 
'*  Will  you  contend  that  you  have  a  right  to  narrow  the  river  Thames,  so  long 
as  you  leave  a  space  sufficient  for  the  purpose  of  navigation?"  And  then  the 
point  was  abandoned.  Surely  this  does  not  justify  the  direction  given  in  the 
present  case,  that  the  jury  should  acquit  the  defendants,  if  they  thought  that  a 
reasonable  space  was  letl  in  the  river  Tyne  for  the  passage  of  ships.  An 
attempt  was  then  made  to  show  that  the  erection  of  the  wharf  was  of  great  ser- 
*5831  ^^^^  ^"  affording  facilities  for  loading  and  unloading  vessels;  *but  the 
•>  Lord  Chief  Justice,  in  summing  up,  said,  '*  the  question  here  is,  whether 
a  public  right  has  not  been  infringed  ?  An  embankment  of  considerable  extent 
has  been  constructed  for  the  purpose  of  building  a  wharf.  Much  evidence  has 
been  adduced  on  the  part  of  the  defendants  for  the  purpose  of  showing  that  the 
alteration  affords  greater  facility  and  convenience  for  loading  and  unloading; 
but  the  question  is  not  whether  any  private  advantage  has  resulted  from  the 
alteration  to  any  particular  individuals,  but  whether  the  convenience  of  the 
public  at  large,  or  of  that  portion  of  it  which  is  interested  in  the  navigation  of 
the  river  Thames,  has  been  affected  or  diminished  by  this  alteration?"  It  is 
difficult  to  understand  what  advantage  the  defendants  can  derive  from  the  judg- 
ment in  this  case ;  and  that  of  the  Sutton  Pool  appears  to  be  as  litde  in  their 
favor.  Certain  instructions  to  inquire  into  the  extent  of  the  injury  done  were 
given  to  commissioners  in  that  case;  but  if  the  doctrine  of  compensation  had 
then  been  known,  a  fourth  instruction  would  have  been  given,  viz.,  to  inquire 
into  the  collateral  benefit  conferred  upon  the  public  by  the  erecdons  then  com* 
plained  of.  There  are  many  records  in  the  Exchequer  of  informations  by  the 
crown  against  persons  who  have  been  charged  with  encroachments  in  naviga- 
ble rivers  or  ports:  The  ^iiorney- General  v.  PhilpoU  8  Car.  1 ;  The  AtiOT" 
ney 'General  v.  Errington^  16  Car.  1 ;  The  Mayor  of  Bristol  v.  Morgan^ 
11  Car.  1;  The  Attorney-General  v.  The  Mayor  of  Plymouth,  16  Car.  2; 
The  Attorney- General  v.  Parmether,  1  Dow.  316;  and  in  no  one  of  these  did 
the  defendant  set  up  the  benefit  conferred  upon  the  public  as  an  answer  to  the 
information.  But  supposing  it  was  right  to  take  into  account  a  compensation 
*5Si^  ^^^"*  *^^^  ^^  ^^^  party  who  sustained  the  injury,  but  to  other  persons,' 
-'  still  that  compensation  was  wholly  insufficient  in  the  present  case,  inas- 
much as  it  was  merely  a  public  benefit,  and  not  a  public  right  The  staiths 
VoL-XUL— 34  X 


866  The  King  v.  Russell,     E.  T.  1827.         [584 

are  private  property,  and  the  owners  are  not  compellable  to  ship  coals  at  them. 
That  may  depend  upon  the  caprice,  skill,  industry,  or  capital  of  the  owner 
Sappose  the  collieries  from  which  coals  were  shipped  at  these  staiths  to  have 
been  worked  out,  or  to  have  been  rendered  unproductive  by  some  accident, 
would  the  staiths  have  been  thereby  rendered  a  nuisance  if  they  were  not  so 
before  ?  But  it  is  said,  that  these  staiths  are  public,  and  the  acts  of  pailiament 
lequiring  all  vessels  to  be  laden  in  turn  have  been  relied  on  to  support  the 
assertion;  these  acts,  however,  are  nothing  more  than  a  qualification  of  a  pri- 
vate right.  The  owners  of  the  staiths  need  not  ship  coals  at  all  unless  they 
please ;  but  if  they  do,  it  must  be  done  subject  to  the  regulations  imposed  by 
those  statutes,  'fhe  case  of  Rex  v.  Warde  and  Lyrne^  completely  supports 
this  aigument;  thai  was  an  information  against  the  defendants  for  stopping  up 
a  common  highway.  The  defendants  confessed  that  there  was  such  a  high* 
way,  and  that  they  stopped  it  up,  but  alleged  that  before  it  was  stopped,  one 
C.  S.  laid  out  on  the  adjoining  land  another  way  more  commodious  to  the 
public,  and  a  writ  ad  quod  damnum  issued,  and  an  inquisition  taken  upon  it 
found  that  it  would  not  be  to  the  damage  of  the  king  and  the  public  if  a  license 
were  granted  to  stop  up  the  old  highway,  for  that  another  way  was  laid  out  as 
beneficial  for  the  people,  absque  hoc  that  they  inclosed  it  ad  commime  tiocv' 
mentum.  Upon  demurrer,  it  was  urged  and  held  by  the  Court  that  die  plea 
was  bad,  because  the  allegation  that  C.  S.  laid  out  another  way  more  beneficial 
for  the  king's  people,  not  showing  by  *what  authority  he  did  it,  was  not  r^KM 
good,  for  it  was  but  at  his  pleasure,  and  he  might  stop  it  when  he  ^ 
would. 

Cur.  adv.  ttdt. 

The  case  stood  over  for  consideration  until  this  term,  when  the  learned 
Judges,  not  being  agreed  in  their  opinions,  delivered  judgment  aeriatim. 

HoLROYD,  J.t  This  was  an  indictment  for  wrongfully  continuing  two  gecrs 
or  staiths  with  spouts  in  the  Tyne,  a  public  navigable  river,  to  the  public  nui- 
sance of  the  navigation.  There  was  a  verdict  for  the  defendants.  A  motion 
was  made  to  set  it  aside,  and  instead  thereof  to  enter  a  verdict  for  the  crown. 
It  was  agreed  at  the  trial,  that  if  the  Judge's  direction  was  wrong,  a  verdict 
should  be  entered  for  the  crown,  if  the  Court  should  be  of  opinion  the  jarj 
ought  so  to  have  found ;  or  that  a  special  verdict  should  be  entered,  if  the  Court 
should  think  it  right. 

I  am  of  opinion  that  there  is  not  sufficient  ground  to  set  aside  the  verdict,  on 
account  of  any  misdirection  of  the  Judge,  or  on  any  other  account  that  I  am 
aware  of. 

The  feds  proved  were  as  follows :— Two  geers  had  been  erected  by  the 
defendants  for  loading  ships  therefrom  with  coal,  each  extending  below  the  low- 
water  mark  a  foot  or  two,  with  spouts  therefrom,  one  of  which  extended  thirty- 
six  feet;  the  other  parts  of  the  geers  were  between  high  and  low-water  mark. 
One  of  these  geers  was  in  existence  in  1800;  the  other  was  not  erected  till 
afterwards.  It  appeared  that  they  were  substituted  for  loading  the  ships 
instead  of  loading  them  by  keels. 

*Subsequendy  statutes  passed  giving  to  the  public  rights  of  loading  in  r*u^ 
turn  at  these  spouts,  so  long  as  they  continue,  which  thereby  have  '- 
become  clothed,  as  long  as  they  continue,  with  public  rights,  in  addition  to 
the  private  rights  of  tlie  proprietors.  These  statutes,  therefore,  consider  that 
the  spouts  are  not  to  be  taken  to  be  per  se,  and  at  all  events^  nuisances  or 
illegal. 

But,  independently  of  these  statutes,  there  are  public  and  private  rights,  with 
regard  to  the  port  for  traffic  and  commerce  in  coals,  and  also  other  merchandise. 
There  is  a  public  right  of  navigation  on  the  river  for  that  and  other  purposes. 

t  LiTTLSDALs,  J.,  bsviog  been  consalted  in  the  ease  when  at  the  bar,  declined  ginoi 
any  opinion. 
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There  are,  alio,  public  or  prirate  rights  of  fiBhingr;  publio  or  private  rights  on 
the  shore.     For  traffic  there  are  rights,  not  only  of  navigation  sc.  eundo  et 
redeundOf  but  morando^  (so  far  as  necessary  or  reasonable,)  for  loading  and 
unloading,  or  for  a  wind,  &c.     The  enjoyment  of  each  of  those  rights  by  some 
is  freqaenliy  and  necessarily  an  obstruction  to  the  free  and  complete  enjoyment 
either  of  the  same  right,  or  of  some  other  of  the  above  rights  in  others ;  er. 
gr.^  ships  at  anchor  in  the  channel  of  the  river,  are  an  obstruction  to  ships 
sailing,  d(c.;  boats  and  wherries  plying,  keels  lying  in  the  river,  are  also  an 
obstruction.     But  such  obstruction  is  not,  necessarily,  or  as  a  matter  of  law,  a 
public  or  a  private  nuisance.     Each  of  the  rights  above  mentioned,  must,  at 
times,  occasionally  yiekl  and  become  subordinate,  as  may  be  necessary  or 
reasonable,  at  least  in  part,  to  some  of  the  others.     The  public  (that  is,  each 
individual)  haa  not  an  abtoiute  right  to  navigate  (i.  e*,  sail  over)  ev*ry  part  of 
the  river,  but  only  where  there  is  not  otherwise  a  legal  pre-occu^ ^tion  (as  in 
some  eases  there  may  be)  by  others.     Ships,  in  order  to  load,  must  lie,  if  not 
*5871  *^  ^^  staiths,  in  the  channel  of  tlie  river  with  their  loading  *keels.    So 
•^  in  other  trades,  the  ships  lie  at  tlie  wharfs,  or  elsewhere,  in  the  river  or 
port,  to  load  or  unload,  and  their  obstroction  to  others  is  or  is  not,  as  well  as 
the  erection  of  the  wharf  itself,  a  nuisance  to  the  navigation,  in  like  manner  as 
the  staiths  or  geers  themselves,  in  the  coal  trade,  are  or  are  not  a  nuisance, 
according  to  circumstances.     Whether  they  are  so  or  not  is  dependent  upon 
circumstances;  and  is,  therefore,  according  to  Lord  Hale,  a  question  of  fact  for 
the  jury.    De  PortibuB  Marii^  86.     After  specifying  as  a  nuisance  ^the  strait- 
ening of  the  port  by  building  too  far  into  the  water,  where  ships  or  vessels 
might  have  formerly  ridden,'*  he  adds,  '*  it  is  to  be  observed,  that  nuisance  or 
not  nuisance,  in  such  a  case,  is  a  question  of  fact.     It  is  not,  therefore,  every 
building  below  the  high-water  mark,  nor  every  building  below  the  low-water 
mark,  that  is  ipso  facto  in  law  a  nuisance." 

The  only  objection  to  the  geers  on  the  indictment  is,  that  they  are  unlawful, 
as  being  a  public  nuisance  to  the  navigation.  The  defendants*  right  to  have 
them  there,  and  to  continue  and  use  them,  is  not  impugned  on  any  other 
ground. 

The  defendants  getting  their  coals  by  a  proper  access  to  and  upon  the  river, 
would  have  a  right  to  load  ships  lying  and  continuing  in  the  river  for  that  pur^ 
pose,  by  the  means  of  keels,  although  the  doing  so  might  be  a  temporary,  and 
by  doing  it  successively  to  different  ships,  might  be  a  continued,  though  not 
total,  obstruction  or  inconvenience  to  the  navigation.  And  there  would  be  a 
right  to  keep  the  ships  and  keels  in  the  river  for  that  purpose,  in  convenient 
and  proper  places,  at  times  not  confined  to  the  times  of  their  being  in  actual 
*5Afi1  ^'^*  ^^^  ^^  evidence  on  the  part  of  the  *defendants  was  to  show  that 
^  the  mode  of  loading  the  ships  by  the  geers  in  question,  was  less  an 
obstruction  to  the  navigation,  and  was  more  beneficial  to  the  public ;  in  fact, 
thai  it  was  a  benefit  instead  of  a  nuisance,  and,  therefore,  not  subject  to  the 
present  indictment.  And  the  jury,  upon  the  evidence,  were  of  that  opinion ; 
and  upon  the  learned  Judge*s  directions,  with  regard  to  the  law  of  the  case, 
they  found  a  verdict  for  the  defendants.  And  are  the  staiths  to  be  deemed  a 
nuisance  if  they  be  such  as  th^  conservators  of  the  river  and  port,  or  as  a  jury 
would,  pro  bono  ptiblico  only,  be  desirous  should  be  made,  or  as  a  jury  would 
deem,  upon  the  evidence,  a  beneficial,  instead  of  an  injurious  change,  for  a 
general  use  of  the  port  and  river? 

Loading  by  the  spouts  is  not  necessarily  a  nuisance,  because  it  is  recognised 
by  statutes ;  (the  public  local  acts  of  57  6.  3,  c.  30,  s.  17,  and  6  6.  4,  c.  72, 
as.  9,  10,  17 ;)  and  so  long  as  the  geers  and  spouts  continue,  the  public  have  a 
right  to  have  their  ships  loaded,  in  turn,  at  them  with  coals,  supposing  them 
not  to  be  illegal. 

But  it  is  objected  that  they  are,  at  all  events,  illegal,  for  want  of  a  writ  of  ad 
quod  damnunh  and  a  favorable  return  of  the  inquisition  thereof;  and  also  that 
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the  jury  have  been,  or  may  have  been,  misled  by  the  direction  of  the  learned 
Judge;  that  his  direction  is  incorrect  at  law,  and  further,  thai  the  jury  ought  to 
have  found  a  verdict  for  the  crown. 

IsL  As  to  the  want  of  the  writ  of  ad  quod  damnum.  This  is  not  like  the 
case  of  shutting  up  a  public  highway,  and  setting  out  another  in  lieu ;  that 
cannot  be  done  so  as  to  do  away  the  former  public  right,  and  to  create  a  new 
public  right,  without  a  writ  of  ad  quod  damnum.  The  former  can  only  be 
abrogated  by  the  writ  of  ad  quod  *damnum^  and  the  proceedings,  and  ^.gg 
the  king's  license  thereon ;  but  that  is  not  requisite  here,  as  I  conceive,  ^ 
when  the  question  is.  Whether  the  mode  of  enjoyment  in  question  of  some  of 
the  public  rights  of  the  port,  river,  and  navigation,  is,  or  constitutes  in  fact,  a 
public  nuisance  ?  If  that  mode  of  enjoyment  be  not,  in  fact,  such  a  noisiuice, 
it  does  not,  as  I  conceive,  become  so  for  want  of  the  writ  of  ad  quod  itointon, 
though,  without  such  a  writ,  and  a  favorable  inquisition  thereon,  they  who 
erect  or  do  those  works,  act  at  their  peril ;  and  though  the  want  of  such  a  writ 
may  be  a  good  ground  for  the  Lord  Chancellor's  interfering  for  the  security  of 
the  public,  and  by  injunction  restraining  any  person  from  erecting  works  or 
buildings  that  interfere  with  the  exercise  of  a  public  right,  till  it  be  ascertained 
by  the  writ  of  ad  quod  damnum^  that  their  so  doing  is  not  a  public  nuisasoo 
or  injurious  to  the  king  or  his  subjects. 

I  now  come  to  the  consideration  of  the  learned  Judge's  direction  to  the  jury. 
It  appears  that  the  following  observations  were  made  by  him  as  to  the  question 
of  law  arising  upon  the  evidence  which  had  been  given : 

'*  If  wherever  there  is  a  power  of  passage  over  the  water  of  a  navigable  river 
there  is  a  public  right  of  way  for  all  the  king's  subjects,  not  only  in  the  chan* 
nel,  but  on  all  the  places  where  vessels  can  go  at  the  height  of  the  tide ;  if  that 
is  a  right  of  way  which  is  to  yield  to  nothing,  but  which  the  public  is  at  all 
times  entitled  to  insist  on  for  the  purpose  of  passage,  then  the  prosecutor's 
counsel  shall  be  at  liberty  to  apply  to  the  Court  to  enter  a  verdict  for  the  crown, 
because  these  staiths  interfere  where,  at  high  water,  the  river  was  navigable 
before  they  were  erected.  But  my  opinion  is,  that  the  use  of  a  public  water  is 
not  for  passage  only,  but  for  many  other  ^purposes,  and  that  many  of  rffKOQ 
those  purposes  are  entided  to  supersede  the  right  of  passage,  and  to  nar-  ^ 
row  the  rights  of  passage  to  those  parts  which  may  not  be  requisite  for  greater 
and  more  beneficial  purposes. 

**  Where  there  is  a  space  of  water  of  very  considerable  extent,  some  part 
may  be  most  usefully  applied  for  the  purposes  of  commerce,  and  that  which  is 
80  applied  may  be  over  and  above  that  which  is  sufficient  for  navigation ;  and 
where  a  great  public  benefit  results  from  the  abridgment  of  the  exercise  of  the 
rights  of  passage,  the  great  public  benefit  makes  that  abridgment  no  nuisance, 
but  a  useful,  beneficial,  and  proper  purppse.  Therefore,  if  in  this  case  you 
shall  say  that  that  which  has  been  taken  from  the  opportunity  of  passage  has 
been  taken  for  public  purposes,  and  for  the  public  benefit,  and  that  it  is  placed 
in  a  reasonable  situation,  and  that  enough  is  lef\  for  the  ordinary  and  reasonable 
purposes  of  passage,  I  shall  recommend  it  to  you  certainly  to  find  this  not  a 
nuisance." 

That  which  was  taken  from  the  opportunity  of  passage,  was  taken  for  public 
purposes  and  for  .the  public  benefit ;  that  is  to  say,  for  the  exercise  of  rights 
deemed  by  the  statutes,  which  I  before  referred  to,  to  be  beneficial,  and  to  be 
vested  in  and  exercised  by  the  public.  Then  the  learned  Judge  proceeded  to 
make  certain  qualifications  of  that  which  had  fallen  from  him. 

**  If  you  shall  be  opinion  that  this  is  a  place  which  for  public  benefit  it  ought 
not  to  be  in,  that  reasonable  space  is  not  left  for  the  purposes  of  passage ;  if  you 
shall  think  that  no  public  benefit  (and  this  was  properly  a  question  for  the  jury) 
results  from  this  erection,  I  should  recommend  it  to  you  to  find  a  verdict  for  tbe 
crown.  And  if  you  shall  find  that  this  in  any  *part  of  it  goes  further  r%^A\ 
th^Utfor  public  purposeSf  it  ought  to  go,  then  as  to  that  part,  you  point-  ^ 
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ing  out  in  your  verdict  what  part  it  is,  I  should  recommend  it  to  you  certainly 
to  give  a  verdict  for  the  crown." 

Then  the  learned  Judge  proceeded :  **  It  was  suggested  while  the  ease  was 

going  on,  that  this  was  a  staith  for  the  private  purposes  of  the  individuals,  and 

not  for  the  puhlic  benefit.     I  beg*  to  suggest  for  your  consideration,  because  my 

opinion  is  different  in  that  respect,  it  seems  to  me  that  notwithstanding  the  indi« 

vidua!  is  the  proprietor  of  it,  notwithstanding  it  gives  him  the  opportunity  of 

bringing  his  commodity  to  the  market,  yet  if  it  is  beneficial  to  the  public  that 

that  thing  should  be  brought  to  the  market,  and  brought  to  the  market  in  that 

way,  then  the  thing  is,  as  it  seems  to  me,  useful  to  the  public,  who  come  to  that 

staith  for  the  purpose  of  having  their  vessels  loaded,  and  to  the  people  who 

want  to  carry  coals  to  the  London  market.     Both  the  man  who  receives  the 

coals  at  the  staith,  and  the  man  who  buys  his  coals  at  London  coming  frofti  that 

staith,  are  benefited,  if  they  are  either  got  by  those  means  cheaper,  or  if  they 

are  got  by  those  means  better  than  they  otherwise  would  be ;  thus  it  is  of 

public  benefit  that  the  thing  should  be  there." 

These  are  observations,  merely  in  answer  to  the  assertion,  that  the  staiths 

were  for  private  benefit  only,  to  show  that  public  benefit  also  may  result  from 

them,  and  are  observations  well  founded  in  fact,  and  true,  as  it  appears  to  me. 

But  then  it  is  said  they  are  inapplicable  to  the  question  the  jury  were  to  try, 

and  ought  not  to  be  taken  into  consideration  by  them.   But  it  seems  to  me  that, 

•5921  *^  ^^'  ^''  ^^^  ^^^  ^^®  purpose  for  which  they  were  urged,  •namely,  as 
-^  an  answer  to  the  allegation,  that  those  staiths  were  for  private  purposes 
and  not  for  public  benefit,  and  to  do  away  with  the  effect  of  such  an  assertion 
they  might  be  taken  into  consideration  by  the  jury,  and  were  warrantably  used. 
They  were  a  mere  answer  to  an  unfounded  suggestion  of  the  prosecutors,  and  not 
part  of  the  direction  to  the  jury ;  but  if  they  had  been  so,  yet,  qualified  as  they 
were  by  what  followed,  which  were  the  points  which  were  left  to  the  attention 
and  consideration  of  the  jury,  I  think  no  ^ult  is  to  be  found.  The  learned 
Judge  proceeds :  ^  Therefore,  the  points  to  which  I  wish  your  attention  to  be 
directed  will  be.  Was  this  staith  in  a  reasonable  place,  and  is  it  applied  to  pur- 
poses of  public  benefit?  Was  reasonable  space  left  for  the  purpose  of  naviga- 
tion ?  And  do  the  purposes  of  public  benefit  resulting  from  the  staith,  countervail 
the  prejudice  which  individuals  may  sustain  by  having  the  exercise  of  their 
rights  of  passage  narrowed  ?'* 

At  the  conclusion  he  says,  **Thus,  gentlemen,  I  apprehend  I  have  pointed 
out  to  you  the  true  ground  on  which  your  verdict  is  to  be  founded.  If  you 
think  this  is  placed  not  in  a  reasonable  part  of  the  river,  that  it  does  an  unne* 
cessary  damage  to  the  navigation,  or  that  this  is  not  of  any  public  benefit,  or 
thai  the  public  bentJU  resulting  from  it  is  not  equal  to  the  pMic  inconvenience 
which  arises  from  it,  then  you  will  find  your  verdict  for  the  crown.  If  on 
these  points  you  are  of  a  difl^erent  opinion,  then  for  the  defendants."  Upon 
this,  the  jury  found  a  verdict  for  the  defendants. 

The  whole  of  this  direction,  taken  together,  is  in  substance  correct,  qualified 
in  the  difl^erent  parts  as  it  is ;  and  I  see  no  suflicient  reason  to  enable  me  to  say, 
*59^1  ^^  *jury  have  drawn  such  a  conclusion  from  the  evidence,  as  to  warrant 
-^  the  Court  in  setting  aside  their  verdict. 

Baylet,  J.  I  agree  with  ray  Brother  Holroyd  in  this  case,  that  there  ought 
not  to  be  a  new  trial ;  and  though  I  regret  extremely  that  there  should  be  a 
difference  of  opinion  on  the  part  of  my  Lord,  I  am  happy  to  think  the  differ- 
ence between  us  is  limited  to  a  single  point,  and  that  too,  one  which  would 
hardly  be  likely  to  lead  to  a  diflTerent  result  upon  a  new  trial.  I  have,  indeed, 
considered  the  subject  with  every  degree  of  attention  on  my  part,  and  should  * 
willingly  act  on  his  judgment  in  preference  to  my  own,  but  I  feel  so  strong  a 
conviction  in  my  own  mind,  that  I  think  I  cannot,  in  justice  to  the  defendants, 
give  up  my  own  opinion.  I  believe  we  are  all  agreed,  that  a  writ  of  ad  quod 
damnum  was  not  requisite  in  this  case,  and  that  if  these  staiths  are  not  upon 

x2 


870  The  King  v.  Russeli..   £.  T.  18£7.  [593 

the  facts  and  merits  a  nuisance,  the  neglect  to  make  them  the  snbjects  of  an 
ad  quod  damnum  will  not  make  them  so.  The  points  presented  to  the  jury 
were,  Whether  these  staiths  were  erected  in  a  part  of  the  river  where  it  was 
reasonable  ships  should  load  ?  Whether  a  reasonable  space  was  left  for  nari* 
gation?  Whether  the  loading  of  vessels,  by  means  of  them,  was  a  public 
benefit?  Whether  they  extended  into  the  river  further  than  the  public  benefit 
required?  and,  Whether  the  public  benefit  they  produced  was  greater  than  the 
public  injury  they  occasioned?  Upon  each  of  these  points,  the  verdict  shows 
that  the  jury  were  in  favor  of  the  defendants.  The  only  point  upon  whicfa  oor 
difference  rests  is,  I  believe,  the  point  of  public  benefit,  not  the  point  tipon  iht 
nreponderanct  of  public  htjufit^  but  the  question,  what  might  be  taken  into 
'consideration  as  matter  of  public  benefit?  I  certainly  suffered  the  jury  rMA 
to  take  into  their  consideration,  as  part  of  the  public  benefit,  the  possible  ^ 
reduction  of  price  at  the  staith,  the  possible  reducUon  of  price  in  the  London 
market,  and  the  improved  quality  in  which  the  coals  would  arrive  there;  and 
if  I  was  wrong  in  suffering  them  to  take  any  of  these  points  into  their  con- 
sideration, the  verdict  may  have  proceeded  upon  a  wrong  principle,  and  there 
ought  to  be  a  new  trial.  Mr.  Brougham  had  strongly  pressed  upon  the  con- 
sideration of  the  jury  that  these  staiths  were  beneficial  only  to  the  individuals 
to  whom  they  belonged,  and  that  they  conferred  no  benefit  upon  the  public; 
and  in  answer  to  this  point,  I  submitted  to  the  consideration  of  the  jury,  that 
if,  by  means  of  these  staiths,  an  article  of  great  public  use  found  its  way  to  the 
public  at  a  lower  price,  and  in  a  better  state  than  it  otherwise  would,  I  thought 
these  were  circumstances  of  public  benefit,  and  points  they  might  take  into 
their  consideration  upon  that  head ;  and  upon  the  best  attention  I  have  been 
able  to  give  the  subject,  I  am  bound  to  say,  I  continue  of  that  opinion.  The 
right  of  the  public  upon  the  waters  of  a  port  or  navigable  river  is  not  confined 
lo  the  purposes  of  passage ;  trade  and  commerce  are  the  chief  objects,  and  the 
right  of  passage  is  chiefly  subservient  to  those  ends.  Unless  there  are  fiicilitiss 
of  loading  and  unloading,  of  shipping  and  landing,  much  of  the  public  benefit 
of  a  port  is  lost.  In  the  infancy  of  a  port,  when  it  is  first  applied  to  the  pu^ 
poses  of  trade  and  commerce,  unless  uie  water  by  the  shore  be  deep,  the  arti- 
cles must  be  shipped  in  shallow  water  from  the  shore,  and  landed  in  shallow 
water  on  the  shore.  Boats  or  vessels  of  small  draft  must  be  employed  to  fetch 
and  carry  from  and  to  the  shore,  and  *the  commodity  must  pass  from  ^4(595 
boat  to  ship,  or  from  ship  to  boat.  Breakage  and  pilferage  and  waste,  ^ 
besides  the  expense  of  boating,  are  some  of  the  probable  concomitants  of  such 
a  mode.  As  trade  advances,  the  inconvenience  and  mischief  of  this  mode  are 
superseded  by  the  erection  of  wharves  and  quays,  and  what  is,  perhaps,  an 
improved  species  of  loading-wharf,  a  staith.  The  loading  or  unloading  is 
then  immediate  from  the  wharf  or  staith  into  the  ship,  or  from  the  ship  upon 
the  wharf.  But  upon  what  principle  can  the  erection  of  a  wharf  or  staith  be 
supported  ?  It  narrows  the  right  of  passage.  It  occupies  a  space  where  boats 
before  had  navigated.  It  turns  part  of  the  water-way  into  solid  ground ;  but  it 
advances  some  of  the  other  purposes,  the  main  purposes  of  a  port,  its  trade  and 
commerce.  Is  there  any  other  legal  principle  upon  which  they  can  be  allowed? 
Make  an  erection  for  pleasure,  for  whim,  for  caprice ;  and  if  it  interfere  in  the 
least  degree  with  the  public  right  of  passage,  it  is  a  nuisance.  Erect  it  for  the 
purposes  of  trade  and  commerce,  and  keep  it  applied  to  the  purposes  of  trade 
and  commerce,  and  subject  to  the  guards  with  which  this  case  was  presented 
to  the  jury,  the  interests  of  trade  and  commerce  give  it  a  protection,  and  it  is  a 
justifiable  erection,  not  a  nuisance.  What  says  Lord  Hale,  Ih  Portibus^  c  7, 
p.  85?  *«In  the  case  of  buihiing  into  the  water  where  ships  or  vessels  might 
formerly  have  ridden,  whether  it  be  nuisance  or  not  nuisance  is  a  question  of 
fact.  It  is  not  every  building  below  high  or  low-water  mark  that  is,  ipio/ado^ 
in  law  a  nuisance,  for  this  would  destroy  all  quays,  which  are  all  built  below 
high'waier  markf  otherwise  vessels  could  not  come  at  them  to  unload,  and 


595] 


6  Barnewall  &  Cresswell.  371 


some  are  built  bdow  law  waier^mark.*^  In  what  does  the  trade  and  com- 
*50fi1  "^^^^^  *^^  ^^y  P^^^  consist  T  in  its  exports  and  its  imports ;  and  to 
^  whom  do  the  public  benefits  of  a  port  result  7  to  the  port  and  its  neigh- 
borhood, and  to  the  places  with  which  it  trades.  The  exports  may,  and  in 
many  instances  do,  consist  of  the  produce  of  the  neighborhood  and  of  the  port, 
and  the  individuals  to  whom  they  belong  are  induced  to  s^nd  them,  not  from 
patriotic  views  of  encouraging  the  shipping  interest,  of  promoting  a  nursery 
for  seamen,  or  of  benefiting  the  place  to  which  such  produce  is  sent,  but  from 
the  mere  selfish  principle  of  individual  advantage  ;  but  {[public  benefit  results, 
is  ft  a  right  view  of  the  question  to  look  at  the  motive  instead  of  considering 
the  efiectf  If  the  conduct  of  many  individuals,  though  proceeding  wholly  and 
exclusively  from  private  motives  of  private  profit,  produce  results  of  great 
public  benefit,  and  the  question  is  proposed,  whether  public  benefit  be  or  be 
not  produced,  am  I  to  answer  the  question  in  the  negative,  because  public 
bemJU  was  never  in  the  contemplation  of  the  individuals  by  whom  it  is  pro- 
duced? If,  then,  the  exportation  of  the  produce  of  a  neighborhood  will 
increase  the  trade  and  commerce  of  a  port,  and  that  trade  and  commerce  will 
benefit  every  place  to  which  that  produce  is  sent,  how  is  that  exportation  to 
be  advanced?  By  giving  facilities  to  exportation,  by  reducing  the  expense  to 
the  owner  of  that  produce,  by  enabling  him  to  export  upon  terms  which  will 
insure  him  a  profit  and  a  market.  What  is  the  great  export  trade  of  New 
castle  ?  The  produce  of  its  neighborhood,-— coals.  Who  are  the  first  movers 
in  that  trade  T  The  owners  of  the  neighboring  mines.  Why  do  they  send  the 
coals  to  market?  for  the  sake  of  profit  only, — ^their  motive  is  selfish  only. 
But  are  the  owners  of  these  mines  the  only  persons  interested  in  the  export 
*5971  *^^  eoeln  ?  Exclusively  of  the  shipping  interest  and  the  persons  who  are 
-I  concerned  in  the  carrying  trade,  when  the  owners  are  tempted  by  the 
hope  of  private  profit  to  join  in  the  exportation,  what  is  to  be  said  of  the  great 
body  of  purchasers  at  the  market  to  which  the  coals  are  carried  ?  Have  they 
no  interest  in  having  coals,  and  having  them  cheap  and  good  ?  Stop  the  New- 
castle coal  trade,  and  where  is  the  inconvenience  felt?  In  Newcastle  and  its 
neighborhood,  to  a  certain  extent  undoubtedly.  But  in  Newcastle  and  its 
neighborhood  only  ?  Certainly  not  To  a  much  greater  extent  in  London  and 
in  ^e  other  markets  to  which  Newcastle  coals  are  sent.  Throw  any  impedi- 
ment upon  the  trade,  deteriorate  the  coals,  or  increase  the  price,  and  where 
does  the  pressure  fall  ?  Undoubtedly  upon  the  market  to  which  this  coal  is 
sent.  Encourage  the  trade,  make  the  article  cheap,  and  improve  its  quality, 
and  who  reaps  the  benefit?  The  market  to  which  the  article  is  sent.  Facility 
in  loading  is  one  of  the  chief  means  to  give  the  trade  encouragement.  It  brings 
to  market  produce,  which  otherwise  would  not  pay  for  bringing.  It  increases 
the  number  of  sellers,  and  has  a  tendency  to  produce  such  a  competition  as  will 
keep  the  price  low.  The  staiths  in  question  save  the  ship  one*fourth  of  her 
loading  time,  prevent  pilfering,  breakage,  and  waste,  and  send  to  market  a  better 
commodity  by  6<f.  a  chaldron  than  would  otherwise  arrive  there.  And  is  this 
nothing  to  the  London  purchaser?  He  has  from  these  two  staiths  six  hundred 
cargoes,  above  one  hundred  thousand  chaldrons  of  prime  coals,  coals  in  an 
unbroken  state,  instead  of  the  same  quantity  of  coal  in  an  inferior  condition— 
keel  coals.  And  if  from  the  benefit  which  the  owner  of  the  mine  has  from  the 
^5981  *^^^*  ^^'^  ^^  purchaser  *at  the  staith  has  from  expedition  and  other- 
^  wise,  the  coals  are  sold  in  the  London  market  at  a  lower  price,  I  cannot 
help  thinking  that  a  public  benefit  results  to  the  London  buyers,  and  that  the 
jury  were  entitled  to  take  it  into  their  consideration.  I  did  not  assume  that  the 
article  would  be  eheaper,  that  was  for  the  consideration  of  the  jury ;  but  if  it 
were,  I  thought  it  an  ingredient  to  be  considered  upon  the  question  of  public 
benefit  Is  the  plaee  in  whieh  the  public  benefit  accrues  material  ?  Does  it 
9^nify  whether  it  accrues  in  the  port  of  Newcastle  or  in  any  other  part  of  the 
kingdom  ?   The  kin^  is  equally  the  guardian  of  the  public  rights  of  all  his  sul^ 
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jects ;  all  his  subjects  are  equally  tinder  his  care ;  and  if  public  benefit  results, 
it  is  immaterial  whether  it  is  to  his  subjects  in  London  or  to  his  subjects  in 
Newcasde.     Nor  can  it  be  a  question,  whether  the  benefit  results  from  a  pri- 
vate or  a  public  staith ;  from  the  staiih  confined  to  the  goods  of  a  single  indi- 
vidual, or  from  a  public  one,  which  any  one  may  use.     In  estimating  the 
amount  of  public  benefit  which  a  staith  produces,  the  extent  to  which  it  is  used 
may  be  material;  but  if  a  private  individual,  with  his  own  coals,  keeps  it  in  full 
employ,  I  think  it  equally  entitled  to  protection,  on  account  of  the  benefit  it 
confers  upon  the  distant  market,  the  market  to  which  the  coals  are  carried, 
whether  it  be  public  or  private.     I  have  hitherto  /considered  the  case  with 
reference  to  these  two  staiihs  only,  and  to  the  public  benefit  which  they  confer 
upon  the  ditiant  market;  but  when  the  question  is  considered  with  reference 
to  the  state  of  the  port  of  Newcastle,  the  necessity  of  taking  into  consideration 
the  effect  upon  the  distant  market  appears  to  me  more  prominent.     There  are 
twenty-eight  similar  staiths,  many,   if  not  all,  for  the  private  purposes  of 
*particular  coal  owners.     Exclude  the  question  of  public  benefit  to  the  p^.gg 
London  market  from  the  staiths  in  question,  and  must  it  not  be  excluded  ^ 
from  each  and  every  one  of  those  staiths  ?  and  what  will  be  the  state  of  the 
London  market  when  the  purchaser  can  meet  with  nothing  but  keel  coal?   Bat 
will  he  be  able,  even,  to  get  keel  coals.     There  must  be  staiths,  as  was  in 
evidence  upon  the  trial,  for  loading  keels.     And  if  a  ship  staith  is  to  be  pro- 
scribed because  it  is  erected  and  used  for  the  private  benefit  of  the  proprietor 
of  a  particular  coal-mine,  and  because  the  public  benefit  to  the  market  cannot 
be  taken  into  consideration,  must  not  keel  staiths,  when  erected  and  used  for 
the  private  benefit  of  a  like  proprietor,  be  excluded  also  ?    It  will  interfere, 
though  in  a  less  degree,  with  the  freedom  of  passage,  and  though  a  nuisance  of 
lest  magnitude,  will  still  be  a  nuisance.     For  these  reasons  ]  am  of  opinion, 
that  upon  the  question  of  public  benefit,  the  probable  effect  upon  the  price  and 
meliorated  condition  of  the  coal  were  proper  for  the  consideration  of  the  former 
jury;  that  if  the  case' were  to  go  to  another  jury,  they  would  still  be  proper 
ingredients  for  their  consideration,  and  that  the  direction  given  in  that  respect 
is  free  from  objection. 

Lord  Tenterden,  C.  J.  I  am  sorry  that  I  cannot  concur  in  the  opinion  of 
my  two  learned  brothers  on  the  present  occasion. 

1  am  not  prepared  to  say  that  I  think  the  verdict  ought  to  be  entered  for  the 
crown,  but,  with  all  deference  to  them,  I  am  compelled  to  own  that  my  mind 
would  be  better  satisfied  if  the  cause  were  again  sent  to  trial  by  another  jury. 

I  do  not  think  the  want  of  a  previous  writ  of  ad  quod  *  damnum  con-  r«gnA 
elusive  against  the  defendants.  Such  a  writ  is  highly  proper  where  ^ 
the  crown  is  applied  to  for  a  grant  of  any  liberty  or  franchise ;  and  so  far,  at 
least,  necessary,  that  probably  no  person  would  think  himself  justified  in 
advising  the  king  to  make  any  such  grant,  where  possible  injury  to  an  existing 
right  could  be  surmised,  without  the  sanction  of  a  previous  inquiry  under  the 
writ.  It  may  also  be,  and  I  think  it  is  a  prudent  and  proper  measure  before  a 
subject  takes  upon  him  to  act  for  himself,  and  on  his  own  judgment.  The 
want  of  it  furnishes  an  argument  against  the  propriety  of  his  act,  because  it 
shows  that  he  is  apprehensive  of  the  consequence  of  a  previous  inquiry,  and 
fears  that  its  result  may  be  unfavorable  to  his  views.  And  where  the  object 
of  any  proceeding  is  to  prevent  the  accomplishment  of  an  act  intended  or  begun, 
as  an  application  for  an  injunction,  the  want  of  this  previous  proceeding  may 
properly  form  a  very  material  ingredient  in  the  consideration  of  the  question. 
It  is  also  deserving  of  consideration  and  attention  on  the  trial  of  an  indictment. 
But  the  finding  under  this  writ,  when  favorable  to  those  at  whose  instance  it 
has  issued,  is  traversable;  it  is  not  conclusive  in  their  favor;  it  is  not  a  bar  to 
an  indictment  for  a  nuisance.  The  jury,  by  whom  such  an  indictment  is  to  be 
tried,  have  a  right  to  exercise  their  own  judgment  upon  the  matter,  and  may 
find  that  to  be  a  public  nuisance  which,  under  this  writ,  has  been  found  not  to 
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be  to  the  prejodiee  of  \ub  Majesty's  subjects*  And  as  the  finding  is  not  con 
elusive  on  one  side,  I  cannot  think  the  absence  of  any  finding  conclusive  on 
the  oiher.  In  my  opinion,  speaking  with  great  deference  to  the  high  authority 
that  is  reported  to  have  spoken  of  the  want  of  such  a  proceeding  as  conclusive, 
*60l1  ^^  Ju^'X  ^^^o  try  an  indictment  for  a  nuisance  have  a  right  to  exercise 
^  their  own  judgment  on  the  question,  as  well  in  the  absence  of  such  a 
proceeding,  as  where  such  a  previous  inquiry  has  taken  place. 

I  come  now  to  mention  my  reasons  for  saying  that  my  mind  would  be  uetter 
satisfied  if  the  cause  were  sent  to  another  trial. 

The  erections  in  question  are  said  to  be  in  the  port  of  Newcastle,  by  which 
I  understand  to  be  meant  that  they  are  within  the  limits  of  the  jurisdiction  of 
that  port.  They  art  certainly  at  a  eontiderable  distance  below  the  public 
quays  and  places  of  general  resort  of  vessels  trading  to  that  port^  and  must 
be  passed  by  vessels  resorting  to  and  from  such  places.  And  I  take  it  to  be 
clear  that  the  passage  of  such  vessels  is«  in  certain  seasons,  at  least,  of  wind 
and  tide,  rendered  less  free  and  commodious ;  that  the  water-way  is  in  some 
degree  narrowed  at  present,  and  may,  possibly,  and  not  improbably,  be  further 
narrowed  in  process  of  time  by  the  gradual  accumulation  of  sand  and  silt 
carried  to  the  opposite  side  of  the  river.  The  erections  were  made  and  main- 
tained for  the  private  convenience  of  the  owners  of  particular  collieries :  all 
who  think  proper  to  purchase  their  coals  from  these  collieries,  have  a  right, 
under  a  particular  act  of  parliament,  to  be  supplied  in  turn  by  application  at 
some  office  at  Newcasde.  The  owners  of  the  collieries  cannot  choose  to  whom 
they  will  vend,  but  they  may  choose  at  what  season^  they  will  vend,  and 
whether  they  will  vend  at  all;  and  seasons  may  occur  when  they  have  no 
eommodity  to  vend.  It  was  proved  that  coals  put  into  vessels  from  these 
etaiths  are  less  broken,  and  come  to  market  in  distant  places  in  a  somewhat 
^002 1  ^^^  ^^^  ^^^^  those  which  are  brought  to  the  vessers  side  in  keels  *or 
^  barges,  and  so  undergo  a  double  shipment  or  removal.  But  I  think  it 
may  well  be  doubted  whether  they  come  to  market  at  any  cheaper  rate,  or  at 
a  rate  so  much  cheaper  as  to^  be  worth  consideration.  When  all  arrive  at  a 
market,  I  should  apprehend  those  which  are  found  in  the  best  state  will  fetch 
the  best  price,  and  so  the  advantage,  as  far  as  price  is  concerned,  will  be  to  the 
owners  of  the  staiths  and  collieries,  and  not  to  the  public. 

Admitting,  however,  that  there  is  some  public  benefit,  both  from  the  price 
and  condition  of  the  coals,  still  I  must  own  that  I  do  not  think  those  points 
could  properly  be  taken  into  consideration  in  the  question  raised  by  this  indict* 
ment.  That  question  I  take  properly  to  have  been,  whether  the  navigation 
and  passage  of  vessels  on  this  public  navigable  river  was  injured  by  these 
erections.  Upon  this  question  there  was  evidence  on  both  sides,  regard  being 
had  to  that  obstruction,  which  must  necessarily  take  place  by  the  transfer  of 
coals  from  keels  or  other  vessels  confined  to  the  navigation  of  the  river,  into 
ships  of  a  different  kind  passing  to  sea.  And  if  the  question  had  been  left 
entirely  in  this  form,  and  a  verdict  found  for  the  defendants,  I  do  not,  as  at 
present  advised,  see  that  any  objection  could  have  been  properly  made  to  it. 
In  some  parts  of  my  learned  Brother's  direction  to  the  jury,  and  especially' 
toward  the  close,  the  case  appears  to  have  been  left  mainly  on  this  ground. 
But  in  other  parts,  remarks  were  made  on  the  public  benefit  of  the  nature  that 
I  have  alluded  to,  which  might,  probably,  in  my  judgment,  have  an  effect  upon 
the  minds  of  the  jury,  coming  as  they  did  from  so  high  and  from  so  respectable 
an  audiority,  that,  I  think,  ought  not  to  have  been  produced.  I  am  far  fromr 
*0031  ^^'^^i°?9  ^^^^  where  the  direction  of  a  Judge  is  in  the  main,  and  *tnken 
^  altogether,  right  and  consonant  to  law,  a  verdict  is  to  be  set  aside  on 
iccouat  of  occasional  or  casual  expressions,  that  upon  more  mature  considera- 
tion may  be  thought  incorrect*  And  I  desire  that  no  such  inference  may  be 
drawn  from  my  present  judgment.  It  would  be  a  very  ill  compliment  to  juries 
to  suppose  that  they  are  likely  to  be  misled  by  such  accidental  expressioustf 
Vol.  XIIL— 35 


274  Tanneb  v.  Smart.    E.  T.  1837.  [603 

Bat  in  the  present  case  I  am  bound  to  say,  that  I  think  the  matter  went  further, 
and  that  my  mind  is  by  no  means  satisfied  that  the  verdict  was  not  materially 
influenced  by  considerations  that  I  think  ou([rht  not  to  hare  affected  it 

For  these  reasons  I  should  be  better  satisfied  with  a  new  trial;  but  as  thoie 
of  my  learned  Brothers,  who  have  felt  themselves  at  liberty  to  take  any  part  in 
the  consideration  of  this  question,  think  the  verdict  ought  to  stand,  the  role  for 
setting  it  aside  and  entering  a  verdict  for  the  crown  must  be  discharged. 

Sole  dischaiged. 


TANNER  V.  SMART. 

In  usnnipBil  bronght  to  reeover  a  snin  of  money,  the  defendant  pleaded  the  etatate  ef 
limitations,  and  upon  that  issue  was  joined.  At  the  trial  the  plaintiff  proved  the  foUov* 
ing  acknowledgment  by  the  defendant,  within  six  years:  "I  cannot  pay  the  debt  it 
present,  but  I  will  pay  it  as  soon  as  I  csn  :*'  Held,  that  this  was  not  sufficient  lo  eDtitli 
the  plaintifi*  to  a  verdict,  no  proof  being  given  of  the  defendant's  ability  to  pay. 

AssuMFSiv  on  a  promissory  note  for  160/.«  bearing  date  the  19th  of  Janaaiy, 
ISlOf  payable  on  the  30th  of  November  then  next.  Plea,  actio  non  aeentH 
infra  Bex  annos^  upon  which  issue  was  joined.  At  the  trial  before  liOrd  Tih* 
TSRDBN9  C.  J.,  at  the  London  sittings  ailer  last  Michaelmas  term,  the  plaintiff 
proved  that  in  1819  the  note  was  produced  to  the  defendant,  and  payment  of 
it  *demanded;  and  that  the  defendant  said,  "I  cannot  pay  the  debt  at  r^^^ 
present,  but  I  will  pay  it  as  soon  as  I  can."  There  was  no  proof  of  ^ 
any  ability  on  the  part  of  the  defendant  to  pay  the  debt.  A  verdict  having 
been  given  for  the  plaintiff,  a  rule  mat  for  a  new  trial  was  obtained  in  Hilaiy 
term  last,  on  the  ground  that  such  an  acknowledgment  was  not  sufficient  to 
take  the  case  out  of  the  statute,  without  proof  of  ability.  Cause  was  shown 
against  the  rule  by  the  Attorney  General  and  D.  /I  Jonee^  and  F.  Foliotk 
was  heard  ia  support  of  it,  and  the  Court  took  time  to  consider  of  their  jodg- 
ment.  The  material  facts  of  the  case,  the  aiguments  urged  by  counsel,  and  the 
authorities  cited,  are  so  fully  commented  upon  in  the  judgment  of  the  Couiti 
that  it  is  unnecessary  to  state  tliem  here. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tknterdbn,  C.  J.  The  question  in  this  case  was.  Whether  an 
acknowledgment^  which  implied  that  the  debt  for  which  the  action  was  broofiit 
had  not  been  paid,  was  an  answer  to  the  statute  of  limitations  ?  The  action 
was  in  assumpsit.  Issue  was  joined  upon  the  statute,  and  the  acknowledg* 
ment  proved  was,  **  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
^a  I  can.*'  The  point,  therefore,  is.  Whether  this  is  such  an  acknowledgment 
^,  without  proof  of  any  ability  on  the  part  of  the  defendant,  takes  the  case  oot 
of  the  statute? 

There  are,  undoubtedly,  authorities  that  the  statute  is  founded  on  the  pie- 
sumption  of  payment,  that  whatever  repels  that  presumption  is  an  answer  to 
the  statute,  and  that  any  acknowledgment  which  repels  that  presumption  is,  in 
legal  effect,  a  promise  to  pay  the  debt;  and  that  though  such  an  ackuowledg* 
ment  is  accompanied  with  only  a  conditional  promise,  or  even  a  refusal  to  paVt 
the  *law  considers  the  condition  or  refusal  void,  and  considers  the  r^^ 
acknowledgment  of  itself  an  unconditional  answer  to  the  statute ;  and  if  '- 
these  authorities  be  unquestionable,  the  verdict  which  has  been  given  for  the 
plaintiff  ought  to  stand,  and  the  rule  for  a  new  trial  ought  to  be  dischaived. 
,  I  refer  to  the  cases  of  Fea  v.  Fouraker^  2  Burr.  1099;  Uoydy.  iimtd^ 
9  T.  R.  700 ;  Bryan  v.  Horseman,  4  East,  599 ;  Leeper  v.  Tatlon,  10  Es«t 
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420 ;  Dawihwaiie  y.  TVfbyii,  5  M.  &  S.  75  ;  Dro$t  v.  Bengough,  1  Biiur.  266; 
Rouxroft  V.  Lomat,  4M,icS,  457 ;  Swan  v.  Sowell^  2  B.  &  A.  769 ;  Afotml- 
atqthen  v.  Brooke^  3  B.  dt  A.  141.  But  if  there  are  conflicting  authorities 
upon  the  poiot»  if  the  principles  upon  which  the  authorities  I  have  mentioned 
are  fouaded  appear  to  be  doubtful,  and  the  opposite  authorities  more  consonant 
to  legal  rules,  we  ought  at  least  to  grant  a  new  trial,  that  the  opportunity  may 
be  offered  of  having  the  decision  of  a  court  of  error  upon  the  point,  and  that  for 
the  future  we  may  have  a  correct  standard  by  which  to  act. 

The  act  directs,  that  all  actions  of  trespass,  fuare  clausum /regit ;  all  actions 
of  trespass,  detinue,  trover,  or  replevin  for  goods ;  all  actions  of  account  and  on 
the  case,  other  than  actions  concerning  trade  between  merchantB;  and  all 
actions  of  debts  grounded  on  any  lending  or  contract  without  specialty,  shall  be 
commenced  and  sued  (with  an  exception  of  actions  for  slander)  within  six  years 
next  after  the  cause  of  action  or  suit,  and  not  afterwards. 

Though  this  statute  puts  all  these  actions  upon  the  same  footing,  it  is  only  in 
*60fll  ^^^^^^  ^^  assumpsit  that  an  *acknowledgment  has  been  held  an  answer ; 
-^  and  when,  in  the  case  of  Hurai  v.  Parker^  1  B.  die  A.  92,  it  was  decided 
to  be  inapplicable  to  actions  of  trespass,  honf.  Ellenborouoh  gave  what  appears 
to  be  die  true  reason,  that  in  assumpsit  **  an  acknowledgment  of  the  debt  is  evi» 
dence  of  a  fresh  promise  ;**  and  that  promise  is  considered  as  one  of  the  pro* 
mises  laid  in  the  declaration,  and  one  of  the  causes  of  action  which  the 
declaration  states.  If  an  acknowledgment  had  the  effect,  which  the  cases  in 
the  plaintiff^s  favor  attribute  to  it,  one  should  have  expected  that  the  replication 
to  a  plea  of  the  statute  would  have  pleaded  the  acknowledgment  in  terms,  and 
relied  upon  it  as  a  bar  to  the  statute ;  whereas  the  constant  replication,  ever 
since  the  statute,  to  let  in  evidence  of  an  acknowledgment,  is,  that  the  causes 
of  action  accrued  (or  the  defendant  made  the  promise  in  the  declaration)  within 
six  years ;  and  the  only  principle  upon  which  it  can  be  held  to  be  an  answer  to 
the  statute  is  this,  that  an  acknowledgment  is  evidence  of  a  new  promise,  and, 
as  such,  constitutes  a  new  cause  of  action,  and  supports  and  establishes  the  pro- 
mises which  the  declaration  states.  Upon  tliis  principle,  whenever  the  acknow- 
ledgment supports  any  of  the  promises  in  the  declaration,  the  plaintiff  succeeds; 
when  it  does  not  support  them,  (though  it  may  show  clearly  that  the  debt  never 
has  been  paidf  but  is  still  a  subsisting  debt,)  the  plaintiff  fails.  In  one  of  the 
earliest  and  leading  cases  upon  the  statute,  Heylin  v.  Haeting^  Com.  54f 
(reported  also  in  Ld.  Raym.  389—421 ;  Salk.  29,  and  6  Mod.  425  ;  and  men- 
tioned 6  Mod.  309,)  in  assumpsit  by  an  executor  for  goods  sold  by  his  testator* 
*6(y7l  ^^  defendant  pleaded  the  statute,  and  the  plamtiff  'proved,  that  within 
^  six  years,  defendant  had  said,  *«  If  you  can  prove  your  debt,  I  will  pay 
it.*'  The  debt  had  been  contracted  above  six  years  when  this  occurred ;  and 
whether  this  evidence  would  prove  the  issue  for  the  plaintiff,  Holt,  C.  J., 
doubted.  On  motion  in  court,  it  was  agreed  by  the  whole  Bench,  that  if  six 
years  elapse  after  a  debt  is  contracted,  and  then  the  debtor  acknowledges  the 
debt,  and  promises  lo  pay,  evidence  of  such  a  promise  and  acknowledgment  is 
good  to  maintain  an  action ;  but  they  doubted  whether  such  evidence  would 
support  an  action  upon  the  first  contract,  and  whether  the  plaintiff  should  not 
have  declared  specially  upon  the  conditional  promise ;  and  Rokbbt,  J.,  thought 
that  an  acknowledgment  in  such  case,  without  aprotniee^  would  not  bind;  but 
Holt,  C.  J.,  thought  it  would,  and  said,  it  had  oHen  been  so  held,  though  the 
contrary  had  also  been  held.  Holt,  C.  J.,  afterwards  talked  the  point  over 
with  ten  Judges  at  Serjeant's  Inn,  including  the  King's  Bench  Judges,  and  the^ 
agreed,  npon  consideration,  that  this  promise,  afler  six  years  elapsed,  was  suffi- 
cient evidence  to  maintain  the  declaration;  for  the  defendant  expressly  promises 
payment  on  proof  of  the  debtf  which  proof  may  be  made  in  the  same  action. 
They  all  agreed,  also,  that  if  a  man  acknowledged  a  debt  after  six  years,  it  was 
good  etndenee  of  an  aeeurnpnitf  upon  non  aeeumpeit  irifra  sex  annos  pleaded* 
for  the  jury  to  find  a  verdict  for  th^  plabfU\ff;  but  it  is  not  a  matter  npoa 
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which,  if  ftnmd  specially,  Ihe  Court  could  give  judg;ment  for  the  pluatiflr;  and 
the  reason  for  this  is,  because  the  jury  must  draw  the  conclusion  from  evidence, 
not  the  Court  Lord  Raymond  and  Salkeld  both  state,  that  the  Judges  thought 
that  a  general  indelniatu$  ai$umpiii  might  well  be  maintained,  because  Me 
defendant  had  waived  the  ^benefit  of  the  statute;  but  as  the  pleadings  p_^ 
do  not  appear  to  have  been  calculated  to  raise  the  question  of  tmriver,  ^ 
and  as  neither  of  the  reports  in  5th  or  6th  Mod.  Rep.  notice  this  point,  we  hsre 
cited  the  case  from  Com.  Rep.,  because  that  report  appeared  to  aceord  best 
with  legal  principles. 

In  Green  v.  cVone,  Ld.  Raym.  1101;  6  Mod.  309;  Salk.28;  and  11  Mod. 
87,  in  assumpsit  by  an  executor  upon  promises  to  his  testator,  and  non  asmm^ 
iit  infra  sex  annos^  the  plaiitiflT  proved,  that  within  six  years  the  defendant 
owned  the  debt,  and  promised  payment;  but  the  acknowledgment  and  prooise 
were  made,  not  in  the  testator's  lifetime,  but  afler  his  death ;  and  whether  that 
evidence  would  maintain  the  issue  was  the  question  ;  and  aAer  the  case  hid 
been  stirred  twice,  and  the  Court  had  taken  further  time  to  advise.  Holt,  C.  J^ 
delivered  the  resolution  of  the  Court,  that  they  were  all  of  opinion  that  the  action 
could  not  be  maintained,  the  promise  being  made  to  the  executor,  and  so  md 
of  the  i$9ue.     In  Saret  v.  ^ne,  8  East,  409,  the  facts  were  exactly  similar  to 
those  in  Oreen  v.  Crane^  and  the  Court  acted  upon  that  decision.    In  ffard  r. 
Hunter^  6  Taunt  210,  there  was  a  similar  determination.    In  Manton  v.  Sad- 
thorp^  Trin.  1818,  the  same  point  occurred  again  in  the  King's  Bench,  and  they 
decided  accordingly,  that  the  acknowledgment  to  the  executor  was  not  evidence 
upon  promises  to  itie  testator,  and  a  nonsuit  was  entered.   In  Pittam  v.  Fosln^ 
1  B.  £  C.  248,  in  an  action  against  Foster  and  Norris  and  Wife,  upon  promise 
made  by  Foster  and  the  wife  dum  sola^  the  defendants  pleaded  the  suitote,  thit 
the  cause  of  action  did  not  accrue  within  six  years.   Issue  was  taken  thereupon, 
and  the  plaintiff  *proved  an  acknowledgment  by  Foster  after  the  marriage  p,^ 
of  Norris  and  wife ;  and  whether  that  supported  the  issue,  and  en  tided  the  ^ 
plaintiff  to  a  verdict,  was  the  question;  and  upon  argument,  the  Court  was  dear 
it  did  not ;  for  the  issue  was.  Whether  there  was  any  such  promise  within  six 
years  as  the  declaration  stated  T  viz.,  a  promise  whilst  the  wife  was  sole ;  and 
a  promise  a(\er  the  wife  was  married  was  not  within  that  issue. 

All  these  cases  proceed  upon  the  principle  that  under  the  ordinary  issoe  on 
the  statute  of  limitations  an  acknowledgment  is  only  evidence  of  a  promise  to 
pay ;  and  unless  it  is  conformable  to,  and  maintains  the  promises  in  the  declara- 
tion, though  it  may  show  to  demonstration  that  the  debt  has  never  been  paid, 
and  is  still  subsisting,  it  has  no  effect.  The  question  then  comes  to  this,  b 
there  any  promise  in  this  case  which  will  support  the  promises  in  the  declara* 
tion  ?  The  promises  in  the  declaration  are  absolute  and  unconditional,  to  psj 
when  thereunto  afterwards  requested.  The  promise  proved  here  was,  **Y11  par 
as  soon  as  I  can,*'  and  there  was  no  evidence  of  ability  to  pay,  so  as  to  raise 
that  which  in  its  terms  was  a  qualified  promise,  into  one  that  was  absolute  and 
unqualified.  Had  it  been  in  terms^  what  it  is  in  substance,  ^  Prove  that  I  am 
able  to  pay,  ^nd  then  I  will  pay,"  it  would  have  been,  what  the  promise  was 
taken  to  be  in  Haylin  v.  Hastings,  a  conditional  promise,  and  when  the  proof 
of  ability  should  nave  been  given,  but  not  before,  an  absolute  one.  Upon  a 
general  acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general  promi^ 
to  pay  may,  and  ought  to  be,  implied ;  but  where  the  party  guards  his  ackoow* 
ledgment,  and  accompanies  it  with  an  express  declaration  to  prevent  any  snch 
implication,  why  shall  not  the  rule  "  expressum  *facit  cessare  taciturn**  rcgi0 
apply  T  In  Bicknelt  v.  Keppdl,  1  New.  Rep.  20,  where  the  question  '• 
was,  whether  the  case  was  taken  out  of  the  statute  by  a  letter,  in  which  the 
defendant  referred  the  plaintiff  to  his  solicitors,  and  said,  *«  they  are  in  possei- 
sion  of  mv  determination  and  ability  ;*'  Mansfibld,  C.  J.,  seemed  to  think  the 
defendant  s  ability  would  come  in  issue  upon  the  trial,  and  that  the  solicitora 
might  be  examined  as  to  the  d^endtmfs  abiiity^  as  well  as  to  the  deteraiin' 
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tion  he  had  communicated  to  them;  and  in  the  late  case  of  A' Court  v.  OrosB^ 
3  B'mg.  329,  where  the  defendant  said,  **I  know  I  do  owe  the  money,  but  the 
bill  I  gave  is  upon  a  three-penny  stamp,  and  I  will  never  pay  it;"  Gasxleb,  J., 
thought  tliis  acknowledgment  did  not  amount  to  a  promise  to  pay,  or  take  the 
case  out  of  the  statute ;  and  the  Court,  upon  argument  on  both  sides,  were  of 
opinion  that  he  was  right,  and  that  where  the  defendant  distinctly  and  expressly 
declared  that  he  would  not  pay,  a  promise  could  not  be  raised  by  implication 
that  he  would.  Upon  legal  principles,  it  appears  to  us,  that  this  decision  was 
right,  and  ihat  in  this  case  the  rule  for  a  new  trial  ought  to  be  made  absolute. . 

Rule  absolute  for  a  new  trial. 


*611]  •GARNETT  v.  FERRAND  et  al. 

No  action  will  lt«  against  the  judge  of  a  court  of  record  for  an  act  done  by  him  in  his  jiidi* 
cial  capacity,  ana  therefore  treapata  cannot  be  maintained  againat  a  coroner  for  turning 
a  peraon  out  of  a  room  where  he  ia  about  to  take  an  inquisition. 

Tbbspass  for  assaulting  the  plaintiff,  and  turning  him  out  of  a  room.  Plea, 
I.  General  issue.  2.  That  before  and  at  the  time  when,  dtc,  defendant  Fer« 
rand  was  one  of  the  coroners  for  the  county  palatine  of  Jjancaster,  and  being 
such  coroner,  was,  just  before  the  said  time  when,  &c.,  in  the  said  room  in  the 
declaration  mentioned,  within  the  said  county,  and  within  his  jurisdiction  as 
such  coroner,  for  the  purpose  of  taking  an  inquisition  upon  view  of  the  body 
of  B.  C,  then  and  tliere  lying  dead,  within  the  jurisdiction  of  the  defendant 
Ferrand,  as  such  coroner,  touching  Uie  death  of  the  said  B.  C,  and  that  afler- 
vards,  and  just  before  the  said  time  when,  &c.,  and  while  the  said  Ferrand 
was  in  the  said  room  as  such  coroner,  and  for  the  purpose  aforesaid,  the  plain- 
tiff not  having  been  summoned  as  a  wiUiess  or  juror  touching  the  said  inquisi- 
tion, nor  coming  before  the  said  Ferrand  as  such  coroner,  to  testify  any 
knowledge  concerning  the  same,  with  force  and  arms,  &c.,  wrongfully  broke 
and  entered  into  the  said  room,  and  intruded  himself  upon  the  said  defendant 
Kerrand,  so  being  therein  as  such  coroner,  and  for  the  purpose  aforesaid ;  and 
thereupon  defendant  Ferrand  requested  plaintiff  to  go  and  depart  from  and  out 
ol  the  said  room,  which  he  wholly  refused  to  do,  and  continued  in  the  same 
room,  in  contempt  of  the  defendant  Ferrand  as  such  coroner,  and  to  the  dis- 
turbanoe  and  violation  of  due  order  and  decency  in  the  administration  of  jus* 
^6121  ^^^^'  ^"^  ^  ^^  great  hinderance  thereof;  and  *thereupon  defendant 
^  Ferrand  and  the  other  defendant,  as  his  servant,  and  by  his  command, 
gendy  laid  their  hands  on  the  plaintiff  and  turned  him  out.  The  third  plea 
alleged,  in  like  manner,  that  defendant  Ferrand  was  about  to  hold  an  inquest, 
and  that  plaintiff  wrongfully  broke  and  entered  into  the  said  room,  for  the  pur* 
pose  of  wrongfully  and  illegally  taking  notes  of  and  publishing  the  proceedings 
of  the  said  inquisition;  and  plaintiff  was  then  and  there  wrongfully  and  ille- 
gally about  to  take  notes  of  and  publish  the  said  proceedings,  and  would  then 
and  there  wrongfully  and  illegally  have  taken  notes  of  and  published  the  same 
if  he  had  been  permitted  to  remain  in  the  said  room  during  the  said  proceed- 
ings, to  the  great  hinderance  of  public  justice ;  and  thereupon  defendant  Fer- 
rand, in  order  to  prevent  the  plaintiff  from  so  wrongfully  and  illegally  taking 
notes  of,  and  publishing  the  proceedings  before  the  termination  of  the  same, 
then  and  there  requested  the  plaintiff  to  depart,  &c.,  as  in  the  second  plea. 
Fourth  plea,  that  defendant  Ferrand  was  in  the  said  room,  the  same  beinff  a 
private  room  hired  by  him  for  certain  business  therein,  and  plaintiff  wrongfully 
broke  and  entered  the  said  room;  whereupon  defendant  Ferrand  requested 
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him  to  depart^  and  because  he  refused,  turned  him  out.  Replication  to  second 
plea,  that  true  it  is  defendant  Ferrand  was  a  coroner,  and  was  in  the  room  for 
the  purpose  in  the  plea  roenlioned,  and  that  plaintiff  entered,  not  being  sum- 
moned, &c.,  and  refused  to  go  out ;  and  plaintiff  further  saith,  that  afterwards, 
and  whilst  defendant  F.  was  in  the  room  for  the  purpose  of  holding  the  inqui- 
sition in  the  second  plea  mentioned,  and  aAer  all  the  jurors  had  been  duly  sworn 
to  inquire  touching  the  death  of  the  said  B.  C,  plaintiff  then  and  still  being  a 
Allege  subject  of  the  realm,  peaceably  and  quietly  entered  into  the  said  r-,^.^ 
room,  the  door  thereof  being  then  and  there  open,  to  witness  and  be  ^ 
present  at  the  said  inquisition  so  then  about  to  be  taken,  the  said  room  being  then 
and  thdre  sufficiently  capacious  to  admit  the  presence  of  the  plaintiff  at  the  said 
inquisition,  without  any  manner  of  obstruction  or  hinderance  to  the  taking  thereof 
and  then  and  there  continued,  &c.:  without  this,  that  defendants  committed  the 
trespasses  in  the  second  plea  mentioned,  with  the  residue  of  the  cause  in  that 
plea  alleged.  The  replicatiou  to  the  third  plea  contained  the  same  admissions, 
and  alleged  the  same  facts  as  the  last,  and  traversed  the  residue  of  the  cause  stated 
in  the  third  plea.  Replication  to  the  fourth  plea,  that  defendant  F.  was  coroner, 
and  about  to  hold  an  inquest  on  B.  C.  in  the  said  room,  and  tliat  plaintiff,  being  i 
liege  subject,  peaceably  entered  the  said  room,  the  door  being  open,  and  the 
room  having  been  hired  for  the  purpose  of  taking  the  inquisition,  to  witness 
and  be  present  at  the  said  inquest  so  about  to  be  taken,  the  said  room  beine 
sufficiently  capacious  to  admit  the  presence  of  plaintiff  at  the  inquisition  with- 
out obstruction  to  the  taking  thereof,  and  continued  in  said  room,  conducting 
himself  peaceably  and  quietly,  and  in  an  orderly  and  proper  manner,  for  the 
purpose  of  witnessing  and  being  present  at  the  said  inquisition,  until  defendants 
turned  him  out,  &c.  Special  demurrer  to  the  replication  to  the  second  and 
third  pleas,  for  that  they  did  not  tender  any  single  or  material  issue,  and  were 
argumentative ;  and  also  for  that  the  plaintiff  had  not  in  the  inducement  to  the 
special  traverse  expressly  alleged  any  new  matter,  nor  admitted  nor  expressl}' 
denied  the  allegation  in  the  pleas;  and  also  for  that  the  special  traverse  in 
each  'concluded  with  a  verification,  without  any  sufficient  allegation  of  r,g.  i 
new  matter.  General  demurrer  to  the  replication  to  fourth  plea.  Joinder.  ^ 
This  case  was  ai^ed  on  a  former  day  in  this  term  by 

Ibilett,  in  support  of  the  demurrer.  The  principal  question  in  this  case 
arises  upon  the  replication  to  the  last  plea.  That  plea  states  matter  which  is 
clearly  a  sufficient  defence  to  the  action ;  the  question  therefore  is.  Whether 
the  replication  is  a  sufficient  answer  to  the  plea  ?  It  must  be  taken,  that  the 
plaintiff  was  not  in  any  way  connected  with  the  proceedings ;  that  he  was  not 
summoned,  nor  accused,  nor  suspected,  nor  a  relation  of  the  deceased,  nor  eren 
an  inhabitant  of  the  vill  where  the  body  was  found ;  and  the  question  will  be. 
whether  every  person,  under  such  circumstances,  has  a  right  to  be  present  at  a 
coroner's  inquest,  or  whether  the  coroner,  the  presiding  officer,  may  not,  in  his 
discretion,  direct  the  removal  of  any  individual  whose  presence  he  may  think 
prejudicial  to  the  ends  of  justice,  without  subjecting  himself  to  an  action  at  the 
suit  of  that  individual?  Now,  first,  persons  in  the  situation  of  the  plaintiff  have 
no  right  to  be  present,  for  a  coroner's  inquest  is  a  preliminary  investigation 
only,  and,  therefore,  not  open  to  the  public.  And,  secondly,  if  the  court  of  the 
coroner  be  open  to  the  public,  the  judge  of  that,  as  of  every  court,  has  power 
to  exclude  those  whom  he  thinks  fit,  without  rendering  himself  liable  to  an 
action  of  trespass.  There  is  no  doubt,  that  the  inquiry  before  a  coroner  is 
only  preliminary  when  it  relates  to  the  death  of  a  person  said  to  have  been 
feloniously  killed.  This  appears  from  the  stat.  4  Ed.  1,  rfc  officio  coronatorii' 
There  is  not  any  occasion  to  inquire  into  the  power  of  *the  coroner  r^-jg 
before  Magna  Gharta,  for  by  c.  17,  his  power  to  hold  pleas  of  the  '- 
crown  was  taken  away.  *•  No  sheriff,  constable,  escheator,  coroner,  nor  any 
other  our  bailiffs,  shall  hold  pleas  of  our  crown."  Upon  this.  Lord  Coke, 
3  Inst.  32,  says,  *«  And  what  authority  had  the  coroner!    The  same  authority 
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he  now  hath,  in  case  when  any  man  come  to  violent  or  untimely  death;  super 
vinun  corporis,  dltc,  abjurations  and  outlawries,  dtc,  appeals  of  death  by  bill, 
&c.  This  authority  of  the  coroner,  viz.,  the  coroner  solely  to  take  an  indict- 
ment super  visum  corporis^  and  to  take  an  appeal,  and  to  enter  the  appeal ; 
and  the  count  remaineth  to  this  day.  But  he  can  proceed  no  further,  either 
upon  the  indictment  or  appeal,  but  to  deliver  them  over  to  the  justices:  and 
this  IS  saved  to  them  by  stat.  Westm.  1,  c.  10.*'  It  may,  however,  be  said, 
that  as  to  some  matters  arising  out  of  this  inquiry,  the  inquest  of  the  coroner 
is  final,  ear.  gr.,  that  the  deceased  was  felo  de  se;  that  a  certain  thing  was 
deodand;  that  a  certain  person  was  ffuilty,  and  fled  for  it.  There  are  one  or 
two  dicta  in  the  books  that  these  findings  are  not  traversable.  But  it  appears 
by  the  best  authorities,  that  the  inquests  of  the  coroner  are  in  no  case  conclu- 
sive, and  that  any  one  affected  by  them,  either  collaterally  or  otherwise,  may 
deny  their  authority,  and  put  them  in  issue.  Rex  v.  Alderman,  3  Keb.  564, 
604;  2  Lev.  152;  Ripley's  case,  Sir  T.  Jones,  198;  Rex  v.  Parker,  3  Keb. 
489;  Holland  v.  EUis^  I  Ventris,  278;  Anon.,  1  Ventris,  239;  Vin.  Abr. 
Coroner,  (F.;)  2  Hawk.  c.  0,  s.  55;  Com.  Dig.  Officer,  {Qi.  12;)  I  Hale, 
P.  C.  416,  where  it  is  said,  **  But  although  an  inquisition  taken  before  the 
coroner,  tuper  visum  corporis  in  the  point  of  fdo  de  se,  is  of  great  authority, 
*6161  ^^^  ^  suflicient  record,  whereupon  process  *may  be  made  against  those 
-^  tliat  detain  the  goods  found  in  the  inquisition,  yet  it  seems  to  me  that 
it  is  traversable  in  the  very  point  so  found,  for  it  is  but  an  inquest  of  office, 
and  whereupon  the  party  grieved  thereby  can  have  no  aittaint;  but  otherwise  it 
is  of  a  presentment  of  a  fugam  fecit  before  the  coroner.**  That  the  finding 
of  a  deodand  is  traversable,  is  clear  from  1  Hale,  P.  C.  421;  and  in  the  late 
case  of  Rex  v.  Evett,  6  B.  &  G.  247,  a  venire  having  issued  to  bring  in  the 
defendant  to  answer  for  a  deodand,  he  demurred  to  the  inquisition,  and  after 
argument,  it  was  quashed.  With  respect  to  the  fugam  fecit,  the  opinion  that 
it  id  uot  traversable  rests  upon  a  dictum,  not  a  decision,  in  8  E.  4,  4 1  this  is 
quoted  by  Lord  Hale  and  Staunford,  but  there  does  not  appear  to  be  any 
instance  in  which  the  Court  have  acted  upon  it;  and  in  principle,  that  finding 
is  as  much  traversable  as  any  other  finding  before  a  coroner.  1  Wms.  Saund. 
363.  Lord  Hale  does  not  express  any  assent  to  the  dictum  in  8  E.  4.  After 
arguing  that  a  finding  of  one  to  be  felo  de  se  is  traversable,  he  cites  8  E.  4,  as 
an  authority,  and  then  adds,  *'  But,  indeed,  it  holds  that  a  fugam  fecit  pre- 
sented before  the  coroner  is  not  traversable  quia  auntient  ley  de  corone," 
p.  417;  and  in  the  same  page  he  says,  <*  The  doubt  of  Mr.  Staunford  is  only 
upon  a  fugam  fecU.*^ 

But  supposing  these  proceedings  were  not  traversable,  and  that,  therefore, 
some  persons,  being  interested,  might  claim  a  right  to  be  present,  that  cannot 
aid  the  plaintiff,  who  admits,  upon  the  record,  that  he  was  not  interest^d.  In 
Rex  V.  Fisher,  2  Gamp.  568,  and  Rex  v.  Fleet,  1  B.  &  A.  379,  the  publication 
*6171  ^^  ^^  proceedings  before  a  coroner  was  held  to  be  *a  misdemeanor, 
-^  because  it  was  a  preliminary  inquiry :  but  if  a  person  has  a  right  to  be 
present  and  hear  them,  he  has  also  a  right  to  publish  what  he  hears.  In  all 
cases  of  preliminary  inquiry  care  is  taken  that  the  evidence  given  shall  not  be 
published.  Grand  jurymen  are  sworn  to  secrecy;  and  there  is  not  any  sub- 
itantial  distinction  between  the  nature  of  proceedings  before  a  grand  jury  and 
of  those  before  a  coroner.  Upon  the  finding  of  either,  the  party  accused  may 
be  tried  and  convicted,  and  attainted,  or  he  may  be  outlawed  and  his  goods 
forfeited.  Rex  v.  Killinghall,  1  Burr.  17,  and  Rex  v.  Eriswell,  3  T.  R.  707, 
will  be  cited  for  dicta  that  a  coroner^s  court  is  open.  In  the  former,  a  grand  jury 
had  found  that  a  certain  thing  was  a  deodand;  and  upon  a  motion  to  quash 
this  inquisition,  it  was  argued,  that  it  being  an  office  of  entitling,  ought  to  be 
publicly  and  openly  found ;  and  Lord  Mansfield  said,  that  was  so  by  express 
statutes.  In  the  same  case  Lord  Mansfield  said,  that  inquisitions  before 
the  coroner  are  traversable ;  and  Lord  Kenyon,  in  Rex  v.  EriswelU  said,  *'  The 
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examination  before  the  coroner  is  an  inquest  of  office:  it  is  a  tnnsaction  of 
notoriety,  to  which  every  person  has  a  right  of  access ;  atd  writs  of  ad  quod 
damnum  have  been  frequently  set  aside  for  want  of  this  notoriety  in  the  execn* 
tion  of  them  by  the  sheriff."  When  Lord  Mansfield  spoke  of  express  sta- 
tutes, he  probably  alluded  to  the  statutes  of  escheators,  34  £d.  3,c.  13;  36  Ed. 
3,  c.  13 ;  36  H.  6,  c  16;  I  H.  8,  c.  8,  which  were  made  in  consequence  of 
the  misconduct  of  those  officers,  and  required  that  their  inquests  should  in  future 
be  taken  openly ;  but  the  office  or  court  of  the  coroner  is  not  in  any  6tgree 
affected  by  them.  Lord  *Kenton'8  dictum  may  also  be  referred  to  the  r^.g 
same  source,  viz.,  a  confounding  of  the  statutory  provisions  relating  to  *- 
these  inquest  of  office  with  coroner^s  inquests.t  The  statute  of  Maribiidfe, 
52  U.  3,  c.  25,  may  be  cited  as  a  legislative  declaration,  that  all  persons  tbove 
twelve  years  of  age  ought  to  be  present  at  inquests  for  the  death  of  man ;  but 
that  only  relates  to  persons  summoned  by  the  coroner,  as  appears  by  the  oobi* 
mentary,  2  Inst.  147. 

But,  secondly,  if  it  be  held  that  the  court  of  the  coroner  is  an  opeD  court,  fftHI 
he  is  the  judge  of  it,  and  possesses,  in  common  with  the  judge  of  every  eouit, 
power  to  exclude  all  persons  not  connected  with  the  proceedings,  whose  presence 
he  thinks  likely  to  obstruct  the  administration  of  justice.  The  law  does  not, 
indeed,  authorize  the  Judges  of  the  superior  courts  to  act  arbitrarily,  and  make 
the  courts,  in  effect,  close ;  but  the  right  to  have  them  open  is  the  right  of  ibe 
public,  not  of  any  individual,  and  consequently  no  individual  can  maintain  ao 
action  against  the  Judge  for  excluding  him,  (although  a  Judge  acting  corruptly  is 
liable  to  punishment  by  proceedings  of  a  difierent  nature.)  This  power- of 
exclusion  is  constantly  exercised  by  the  Judges  of  other  courts.  The  Lord 
Chancellor  hears  causes  in  his  private  room ;  and  it  will  hardly  be  contended 
that  an  action  of  trespass  would  lie  against  the  Lord  Chancellor  for  directii^ 
the  exclusion  of  any  individual  who  intruded  upon  him  there.  The  Judges  of 
assize,  when  decency  requires  it,  order  many  persons  to  be  excluded  from  the 
courts.  If  every  person,  *for  whom  there  is  sufficient  space,  has  a  right  r«|i|9 
to  be  in  court,  he  would  have  a  right  to  be  in  any  part  of  it,  even  on  the  ^ 
bench,  if  there  were  sufficient  space  there :  the  inconvenience  resulting  from 
&e  exercise  of  such  a  right  is  a  strong  argument  against  its  existence.  K, 
indeed,  a  Judge  should  act  corruptly^  either  in  the  exclusion  of  any  individoal 
or  of  the  public  from  his  court,  or  in  giving  an  improper  judgment,  or  in 
doing  any  other  wrongful  act  in  his  judicial  situation,  he  is  liable  to  punishmest 
by  proceedings  of  a  different  nature:  if  a  Judge  of  the  superior  courts,  he  may 
be  proceeded  against  by  impeachment ;  if  of  the  inferior  courts,  by  indictment  or 
criminal  information.  No  action  at  the  suit  of  a  private  individual  will  lie 
against  the  Judge  of  a  court  of  record  for  any  act  done  by  him  in  the  exercise 
of  his  office.  The  plaintiff  in  this  case,  therefore,  has  mistaken  his  remedy, 
even  if  he  was  improperly  excluded  from  the  room. 

FarkCf  contra.  The  most  important  question  arising  upon  these  pleadings 
depends  upon  the  nature  of  the  proceedings  before  the  coroner,  whether  the 
inquiry  is  of  a  public  nature  for  the  purpose  of  ascertaining  the  fact,  and  snch 
as  takes  place  in  the  ordinary  courts  of  justice,  or  on  an  inquest  of  office ;  or 
whether  it  is  an  ex  parte  and  secret  inquiry,  such  as  takes  place  before  graud 
juries  and  magistrates,  for  the  purpose  of  accusing  a  particular  individual,  which 
is  admitted  to  be  private,  according  to  the  decision  in  Cox  v.  Coleridge^  1  D.  & 
C.  37.  That  the  inquiry  before  the  coroner  is  public  will  appear,  both  by 
statutes  and  old  authorities  defining  the  nature  of  his  duties,  and  the  obligations 
of  the  public  towards  •him.  2dly.  By  authorities  which  establish  that  in-  p^gao 
dividuals  have  certain  rights  in  respect  of  inquests,  which  cannot  be  L 
exercised  unless  they  are  present,  and,  therefore,  they  must  have  a  right  to  be 

t  He  evidently  speaks  of  inquisitions  before  coroners,  as  upon  the  same  footing  with  in- 
ouisitions  upon  wnis  of  ad  quod  damnum;  but  the  latter  being  directed  to  the  escheatoiif 
(F.  N.  B.  509,)  were  by  express  statute  to  be  executed  publicly. 
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present.    Sdly.  By  the  express  dieia  of  modern  judges.     The  office  of  coroner 
is  very  ancient;  and  in  3  Bulslr.  176,  Doddridok,  J., says,  the  commencement 
of  it  is  not  well  known ;  his  court  is  a  court  of  record,  (^Briton,  c.  3,  fo.  3,)  and 
his  functions  Tarious;  he  is  to  inquire  of  treasure  trove,  wreck  of  the  sea,  the 
death  of  man,  and  the  escape  of  murderers.  4  Inst.  27 1  •  [Baylby,  J.  At  common 
law  the  coroner  had  power  to  hear  and  determine  felonies ;  at  that  time,  ther&> 
fore,  his  court  was  analogous  to  the  ordinciry  courts  of  law,  but  his  powers 
were  abrid|ged  by  Mag.  Car.  c.  17.3   ^^  ^^^^^  ^^  ppwer  to  inquire  of  the  death 
of  man,  and  that  inquiry  does  not  necessarily  lead  to  the  accusation  of  any 
individual;  that  it  may  terminate  in  such  an  accusation  is  not  a  sufficient  ground 
for  saying  the  inquiry  should  be  secret.     Thus  in  slander,  where  words  imput* 
iog  felony  are  justified,  the  tiial  of  the  issue  may  lead  to  the  accusation  of  the 
plaintiflT,  for  he  may  be  tried  upon  the  finding  of  the  jury ;  yet  that  does  not 
make  the  trial  of  the  issue  a  secret  proceeding.     The  statute  of  Marlbridge,  c.  25, 
is  an  express  authority  that  all  persons  of  the  age  of  twelve  years  ought  to  be  pre- 
sent at  ao  inquest  for  the  death  of  man.   The  former  part  of  that  chapter  remedied  * 
the  grievance  which  was  before  felt  from  amercements  imposed  upon  townships* 
because  all  persons  of  the  age  of  twelve  years  did  not  attend  the  coroner's  inquest 
Qn  all  occasions,  and  provided  that  there  should  be  no  amercement  if  a  sufficient 
*62n  ^^"™^®^  **came  to  take  the  inquest,  but  excepts  out  of  that  provision  inquests 
-^  for  the  death  of  man ;  and  thdre  is  nothing  either  in  the  statute,  or  the  com- 
mentary, to  show  that  it  was  applicable  to  those  persons  only  who  had  been 
summoned.     This  statute  has  never  been  repealed.     In  the  History  of  the 
Commonwealth,  by  Sir  T.  Smith,  who  was  one  of  the  principal  secretaries  of 
Ed.  6  and  Eliz.,  he  says,** The  impanelling  of  this  inquest,  (the  coroner's,)  and 
the  view  of  the  body,  is  commonly  in  the  street,  in  an  open  place,  and  in  corona 
popidU*  p.  96.    In  Freeman's  Rep.  419,  there  is  an  anonymous  case,  in  which 
the  court  held  that  a  finding  of  fdo  de  se  by  a  coroner's  inquest  is  traversable; 
and  Lord  Hale  distinguished  it  from  ^.fugamftdty  because  **all  the  parties  that 
were  present  at  the  death  of  the  party  art  bound  to  attend  the  coroner's 
inquest,  and  their  not  appearing  there  is  a  flying  in  law,  and  cannot  be  contra- 
dicted."    The  coroner  now  claims  a  right  to  exclude  all  or  any  persons  at  his 
pleasure.     Secondly,  individuals   have  many  rights   in  respect  of  coroner's 
inquests,  which  cannot  be  exercised  unless  they  are  allowed  to  be  present. 
Lord  Hale,  in  his  Pleas  of  the  Crown,  vol.  ii.  p.  62,  afler  stating  the  argument 
on  both  sides,  says,  **  The  coroner's  inquest  ought  in  all  cases  to  hear  the  evi- 
dence upon  oath,  as  well  that  which  maketh  for,  as  that  which  maketh  against 
the  prisoner,  and  the  whole  evidence  ought  to  be  returned  with  the  inquisition;" 
and  this  was  so  held  in  Barciees'  case,  2  Sid.  90 ;  2  H.  P.  C.  60  ;  and  Rex  y. 
Seorey,  1  Lsach,  Cr.  Ca.  43.  4th  edit     Now  if  a  person  has  not  a  right  to  be 
present,  he  cannot  tell  when  evidence  tending  to  criminate  him  is  given,  so  as 
to  be  able  to  adduce  evidence  in  answer.     Again,  in  Cox  v.  Coleridge^  it  was 
*6221  ^^>ni^^<^'  *'h^^  ^^^^  on  ^n  inquiry  before  a  magistrate,  the  party  accused 
^  has  a  right  to  have  the  assistance  of  counsel.     Again,  a  subject  has  a 
right  to  move  to  set  aside  an  inquisition  for  irregularity,  but  of  that  he  cannot 
have  any  knowledge  unless  present.     Rex  v.  Hethersal,  3  Mod.  80.     It  is 
argued  on  the  other  side  that  this  inquiry  was  preliminary  only,  and  therefore  not 
public.    It  may  be  admitted  that  it  was  preliminary,  and  to  a  certain  extent  the 
finding  traversable,  but  that  does  not  conclude  the  question.     It  partakes  of  the 
nature  of  an  inquest  of  office,  at  which  all  the  public  have  a  right  to  be  present^ 
This  right  was  secured  by  the  statutes  of  escheators,  which  were  declaratory 
of  the  common  law.     In  Rex  y.  Bickley,  3  Price,  454,  it  was  held  that  a  party 
interested  had  a  right  to  cross-examine  the  witnesses  at  an  inquisition  to  find 
debts,  although   the   finding   was  traversable ;    and   in   Rex  v.  KiUinghdUf 
1  Burr.  17,  Lord  Mansfield  likened  the  coroner's  inquest  to  other  inquests 
of  iniitUng.     An  attempt  has  been  made  to  liken  the  coroner's  inquest  to  the 
proceeding  before  a  grand  jury.     But  there  a  particular  individual  is  in  the  first 
Vol.  XIII.— 36  y  2 
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instance  charged  with  a  crime,  before  the  coroner  no  indkidual  is  at  first  pointed 
out:  the  first  inquiry  is,  whether  a  crime  has  been  committed  ;  this  is  a  pro* 
ceeding  for  information,  the  other  for  accusation.  The  oath  taken  by  the  jaron 
is  different.  Those  of  the  grand  jury  are  sworn  to  keep  their  counsel  s«»cr€t; 
at  the  coroner*8  inquest  the  court  is  opened  by  proclamation,  and  secrecy  is  not 
required  by  the  oath.  Before  the  grand  jury  the  party  accused  has  no  right  to 
bring  witnesses,  but  the  coroner  is  to  hear  evidence  on  both  sides.  The  depo- 
sitions made  before  the  grand  jury  *are  not  evidence  against  the  prisoner,  p«ga« 
in  case  of  the  death  of  the  witnesses ;  those  taken  before  the  coroner  are  ^ 
evidence  on  the  very  ground  that  the  party  affected  has  a  right  to  be  present  and 
eros8*examine  the  deponents.  Thirdly,  there  are  several  dicta  of  modem 
Judges  that  the  coroner*8  inquest  is  a  proceeding  to  which  all  persons  have  a 
right  of  access.  In  Seoti  v.  Shearman,  2  Sir  W.  Bl.  981,  Bi..*.ckstoks,  J., 
speaking  of  the  finding/w^am/fci/  by  the  coroner's  inquest,  says,  •*  The  reason 
jgiven  in  some  of  the  books  why  this  inquest  is  not  traversable,  like  other 
inquests  of  olBce,  is  because  of  the  notoriety  of  the  coroner's  inquest,  tvptr 
tniwn  eorporii,  at  which  the  inhabitants  of  all  the  neighboring  villages  are 
bound  to  attend,  and  so  the  finding  of  the  flight  is  but  in  effect  recording  the 
absence  of  the  party  ;'*  and  he  adopts  this,  and  applies  it  to  a  proceeding  in  rm 
in  the  Exchequer.  Lord  Mansfield,  in  Rex  v.  Ailtinghali,  1  Burr.  17,  iikeot 
^e  coroner's  inquest  to  other  inquests  of  office,  which  are  open  by  express  sta- 
tutes ;  and  in  Rex  v.  EriswelU  3  T.  R.  707,  Lord  Kenyon  expressly  says  that 
the  examination  before  the  coroner  is  a  transaction  of  notoriety  to  which  ererv 
one  has  a  right  of  access.  It  is  said  that  the  plaintiff  had  no  right  to  be  present, 
because  if  he  had  such  right  he  would  also  have  a  right  to  publish  the  proceed- 
ings, and  Rex  v.  Fisher,  2  Gamp.  663,  and  Rex  v.  Fleet,  1  B.  &  A.  379,  were 
cited;  but  those  cases  only  show  that  a  person  cannot  justify  a  publication  on 
the  ground  of  its  being  a  statement  of  the  proceedings  before  a  coroner,  provided 
it  would  otherwise  be  punishable  ;  and  Rex  v.  Carlisle,  3  B.  &  A.  167,  shows 
that  a  party  has  not  a  right  *to  publish  all  that  he  has  a  right  to  hear  in  r^^a^ 
courts  of  justice.  But  in  arguing  the  general  question,  it  cannot  be  ^ 
assumed  that  the  plaintiff  was  present  at  the  inquest  for  the  purpose  of  publish- 
ing the  proceedings.  Lastly,  it  was  argued  that  the  coroner,  as  judge  of  his 
court,  had  a  right  to  exclude  all  persons  whose  presence  he  deemed  likely  to  pre- 
judice the  administration  of  justice.  Into  that  authority  it  is  not  necessary  to 
inquire,  for  the  defendant  has  not  averred  that  any  such  occasion  for  the  exclusion 
of  the  plaintiff  existed ;  he  must,  therefore,  contend  that  he  has  an  absolute,  un- 
controllable right  to  exclude  arbitrarily  any  person  at  his  mere  will  and  pleasure. 

Cur.  adv.  vuU, 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court,  and,  af^er 
stating  the  pleadings,  proceeded  as  follows  : — Upon  this  state  of  the  record  it 
does  not  appear  that  the  plaintiff  had  any  interest  in  the  matter  of  the  inquest 
which  the  coroner  was  about  to  take,  or  any  information  to  offer  which  might 
further  the  objects  of  the  inquiry.  If  any  thing  of  this  kind  existed,  it  ought  to 
have  been  shown  on  the  part  of  the  plaintiff,  and  not  being  shown,  it  mast  be 
taken  not  to  have  existed.  I  would  not,  however,  be  understood  to  inumate, 
that  if  any  such  matter  had  appeared,  our  judgment  would  have  been  different. 
But  the  general  question  arising  upon  this  record  is,  only,  whether  a  person, in 
the  absence  of  such  matters,  can  maintain  an  action  of  trespass  against  the 
coroner,  for  causing  him  to  be  put  out  of  the  room  after  his  refusal  to  depart! 
We  are  all  of  opinion  that  he  cannot;  and  this  being  our  opinion  on  the  general 
question,  it  is  not  necessary  to  notice  the  particular  points  that  were  suggested  in 
•the  argument  at  the  bar.  The  court  of  the  coroner  is  a  court  of  record  r-^^ 
of  which  the  coroner  is  the  judge ;  and  it  is  a  general  rule  of  very  great  ^ 
antiquity,  that  no  action  will  lie  against  a  judge  of  record  for  any  matter  done 
by  him  in  the  exercise  of  his  judicial  functions;  Floyd  v.  Barker^  12  Co.  24; 
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Poole  y.  Gwynn^  Lutw.  935,  1516;   Dr.  Qromvtldt  v.  Dr.  BurwM  and 
Others^  1  Ld.  Raym.  454;  Hamond  v.  Howell^  1  Mod.  184,  2  Mod.  218. 
I  shall  mention  the  particulars  of  the  case  last  cited  only.      Hamond  and 
other  jurymen  had  been  fined  and  imprisoned  by  the  Court  at  the  Old  Bailey, 
for  acquitting;  certain  persons  of  a  riot,  whom  the  evidence  showed  to  be  guilty. 
This  was  certainly  a  very  strong  exercise  of  authority,  calculated  to  excite, 
and  in  fact  exciting  great  public  interest.     It  was  determined  by  the  Court  of 
Common  Pleas,  on  a  writ  of  habeas  corpus^  that  the  fine  and  imprisonment 
were  contrary  to  law,  and  the  parties  were  discharged  out  of  custody.     Afier 
this,  Hamond  brought  an  action  of  trespass  against  the  Recorder  of  Londoo, 
one  of  the  judges  in  the  commission,  for  this  imprisonment.     The  defendant, 
by  his  plea,  showed  the  proceedings  before  the  commissioners,  and  averred 
that  the  jury  had  pronounced  an  acquittal  against  plain  evidence,  and  the 
direction  of  the  Court  in  matter  of  law.     The  plaintiff  traversed  the  finding 
against  evidence,  and  upon  these  pleadings  it  was  held  that  the  action  did  not 
lie,  because  the  defendant  was  a  judge  of  record.     This  freedom  from  action 
and  question  at  the  suit  of  an  individual  is  given  by  the  law  to  the  Judges,  not 
ao  much  for  their  own  sake  as  for  the  sake  of  the  public,  and  for  the  advance- 
ment of  justice,  that  being  free  from  actions  they  may  be  free  in  thought  and 
*62fi'1  ^i^^^P®^^^'^^  ^^  judgment,  as  all  *who  are  to  administer  justice  ought  to 

•^  be.  And  it  is  not  to  be  supposed  before-hand,  that  those  who  are 
selected  for  the  administration  of  justice  will  make  an  ill  use  of  the  authority 
vested  in  them.  Even  inferior  justices,  and  those  not  of  record,  cannot  be 
called  in  question  for  an  error  in  judgment,  so  long  as  they  act  within  the 
bounds  of  their  jurisdiction.  In  the  imperfection  of  human  nature  it  is  better, 
even,  that  an  individual  should  occasionally  su  flier  a  wrong,  than  that  the  gene- 
ral course  of  justice  should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  who  are  to  administer  it. 
Corruption  is  quite  another  matter ;  so,  also,  are  neglect  of  duty  and  miscon- 
duct in  it  For  these,  I  trust,  there  is  and  always  wiU  be  some  due  course  of 
punishment  by  public  prosecution. 

To  come,  however,  to  the  particular  case  now  before  the  Court  It  is 
argued,  on  the  part  of  the  plaintiff,  that  the  court  of  the  coroner  is  a  public 
court;  that  it  is  and  ought  to  be  open  to  the  entrance  of  all  his  majesty's  sub- 
jects, or  at  least  of  so  many  as  the  place  will  contain ;  and  it  is  averred,  and 
not  denied  on  the  record,  that  on  the  occasion  in  question  there  was  room  for 
the  presence  of  the  plaintiff.  The  court  was  assembled  for  an  inquest  on  the 
view  of  the  body  of  a  person  then  lying  dead.  Now  it  is  obvious  that  such 
an  inquiry  ought,  for  the  purposes  of  justice,  in  some  cases  to  be  conducted  in 
secrecy:  it  is  a  preliminary  inquiry,  which  may  or  may  not  end  in  the  accu- 
sation of  a  particular  individual ;  it  may  be  requisite  that  a  suspected  person 
should  not  in  so  early  a  stage  be  informed  of  the  suspicion  that  may  be  enter- 
tained against  him,  and  of  the  evidence  on  which  it  is  founded,  lest  he  should 
'6271  *®^"^®  justice  by  fiight  tampering  with  witnesses,  or  otherwise.   Another 

•^  matter,  as  that  of  dtodandy  may  be  consequential  to  the  inquiry ;  but 
nothing  that  is  done  will  be  conclusive  upon  the  person  to  be  affected  by  it. 
All  is  traversable.  It  was  admitted  in  the  aigument,  that  secrecy  and  exclu- 
sion may  be  proper  and  necessary  when  charge  and  accusation  begin.  It  is 
obvious,  that  this  may  begin  as  soon  as  the  evidence  begins.  Cases  also  may 
occur,  in  which  privacy  may  be  requisite  for  the  sake  of  decency ;  otliers,  in 
which  it  may  be  due  to  the  family  of  the  deceased.  Many  things  must  be 
disclosed  to  those  who  are  to  decide,  the  publication  whereof,  to  the  world  at 
large,  may  be  productive  of  mischief  without  any  possibility  of  good.  Who 
then  is  to  decide  whether  privacy  be  necessary  or  proper?  We  answer,  the 
coroner,  and  the  coroner  alone,  and  that  the  propriety  of  his  decision  cannot  be 
questioned  in  an  action.  In  the  case  of  Hamond  v.  HowtU,  before  mentioned, 
the  plaintiff,  by  his  traverse,  attempted  to  put  in  issue  for  trial  before  a  jury. 
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the  qtiesUon  whether  the  verdict  was  or  was  not  against  evidence,  but  he  wu 
not  allowed  to  do  so.  And  if  the  reason,  which  may  lead  the  coroner  or  judge 
to  think  privacy  necessary,  cannot  be  tried,  it  need  not  be  alleged  or  shown  in 
pleading,  for  nothing  need  be  alleged  that  is  not  traversable.  Further,  it  was 
properly  asked  in  the  argument  for  the  defendant,  if  every  man  has  a  right  to 
be  present  at  such  an  inquest,  for  whose  presence  there  is  room  in  the  place 
where  it  is  holden,  why  has  he  not  a  right  to  be  present  at  every  part  of  that 

glace  ?     And  if  every  man  has  a  right  to  choose  his  station,  and  to  decide  for 
imself  whether  there  be  space  to  contain  his  person,  it  is  easy  to  see  that 
much  disorder  and  confusion  may  often  arise. 

*Even  in  cased  where  absolute  privacy  may  not  be  required,  the  p^ao 
exclusion  of  particular  persons  may  be  necessary  or  proper.  Who  then  ^ 
is  to  decide  upon  this  ?  We  again  answer,  tlie  coroner,  and  the  coroner  alooe, 
and  that  the  reason  of  his  decision  cannot  be  tried  in  an  action.  It  will  be,  ia 
many  cases,  impossible  that  a  proceeding  should  be  conducted  with  due  order 
and  solemnity,  and  with  the  eftect  that  justice  demands,  if  the  presiding  officer, 
whether  he  be  judge,  coroner,  justice,  or  sheriff,  has  not  tlie  control  of  the  pro- 
ceeding, and  the  power  of  admission  or  exclusion  according  to  his  own  discre- 
tion. It  is  not  to  be  expected  that  any  person  will  act  at  the  peril  of  being 
harassed  by  a  multiplicity  of  actions,  and  of  having  his  reasons  and  motives 
weighed  and  tried  by  juries  at  the  suit  of  individuals  who  may  be  dissatisfied 
with  his  conduct.  There  are  very  few  who  will  not  prefer  rather  to  admit 
disorder  and  confusion,  and  all  the  evil  consequences  that  may  follow  from  die 
indiscriminate  admission  of  those  who  may  choose  to  intrude,  than  to  place 
themselves  in  a  situation  of  so  great  jeopardy.  The  power  of  exclusion  is 
necessary  to  the  due  administration  of  justice.  There  is  nothing  to  show  that 
it  has  been  abused  in  tlie  present  instance,  nor  are  we  aware  that  it  has  been 
abused  in  any  other. 

For  these  reasons  we  are  of  opinion  that  the  judgment  should  be  entered  for 
the  defendant. 

Judgment  for  the  defendant. 
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Where  a  ctute  and  all  matters  in  diflference  were  referred  to  arbitration,  and  a  morion  wu 
made  to  aet  aside  the  award  on  the  ground  that  the  arbitrator  had  not  decided  upon  cer* 
tain  matters  in  difference:  He  Id « that  it  waa  not  necessary  to  state  those  matters  in 
the  rule ;  inasmuch  as  they  were  specified  in  the  affidavit  upon  which  the  rale  vai 
obtained. 

Where  a  cause  ia  referred  bv  order  of  Nisi  Prius,  a  motion  to  set  aaide  the  award,  mait  be 
made  within  the  time  allowed  for  moving  for  a  new  trial,  unless  a  sufficient  reason  for 
delay  be  shown. 

This  cause,  and  all  matters  in  difference  between  the  parties,  were  referred 
to  an  arbitrator  by  an  order  of  Nisi  Prius,  which  was  aAerwards  made  a  rule 
of  court  On  the  28th  of  December  last,  the  arbitrator  made  an  award,  and 
directed  that  a  verdict  should  be  entered  for  the  defendant  In  this  term,  the 
Attorney  General  obtained  a  rule  nisi  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  not  decided  all  matters  in  difference ;  and  this  rule  was 
founded  upon  an  affidavit,  specifying  certain  matters  which  were  alleged  to  have 
been  in  difference,  and  which  were  not  mentioned  in  the  award. 

CrosB^  Serjt,  showed  cause,  and  contended,  that  the  rule  should  have  speci- 
fied those  matters,  according  to  the  rule  of  court  made  in  Easter  term,  2  G.  4, 
2  B.  d(  A.  539.    £Lord  Tenterden,  C.  J.    I  think  that  the  rule,  coupled  with 
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the  affidavit,  sufficiently  explains  the  nature  of  the  objection  made  to  the  award.] 
Then  the  application  is  too  late;  the  award  was  made  in  December;  judgment 
was  entered  up  early  in  January ;  the  motion  should,  therefore,  have  been  made 
in  Hilary  term. 

The  Attorney  General,  contra.     This  was  not  a  reference  under  the  statute 

of  the  9  &  10  W.  3,  c.  15,  and  therefore  the  party  was  not  bound  to  apply  to 

*fi?nl  ^^  Court  before  the  end  of  the  term  next  after  the  making  of  the  *award. 

-^  Besides,  it  is  not  sworn  that  the  plaintiff*  had  notice  of  the  award  in  time 

to  make  his  application  in  Hilary  term. 

Lord  Teitterden,  C.  J.  I  think  it  was  not  necessary  for  the  defendant  to 
show  when  the  plaintiff*  had  notice  of  the  award.  When  a  party  makes  an 
application  to  the  Court  after  the  time  generally  allowed  for  that  purpose,  it  is 
incumbent  upon  him  to  show  a  sufficient  excuse  for  the  delay ;  the  plaintiff 
should,  therefore,  have  sworn  that  he  had  not  notice  of  the  award,  if  that  were 
the  fact.  It  is  true,  that  the  reference  in  this  case  being  by  a  rule  of  court  made 
in  a  cause,  is  not  within  the  statute ;  but,  then,  the  party  seeking  to  disturb  the 
decision  of  the  arbitrator  should  regularly  have  made  his  application  within  the 
period  allowed  for  moving  for  a  new  triad,  although  the  Court  might  not  insist 
rigidly  upon  a  compliance  with  that  rule^  if  any  sufficient  ground  were  stated 
for  asking  indulgence. 

Rule  discharged. 


BENNETT  v.  APPERLEY,  Clerk. 

It  is  not  necessary  that  a  writ  of  seqaestration  should  be  published  before  the  refurn><!ay 
of  the  levari  facias,  upon  which  it  is  founded ;  or  that  a  copy  of  it  should  be  affixed  on 
the  church  door,  where  that  is  not  the  usual  mode  of  publication  in  the  diocese  where 
the  benefice  aequestered  is  situate. 

A  RVLV  had  been  obtained,  calling  upon  the  bishop  of  Hereford  to  show  cause 

why  he  should  not  make  a  return,  stating  what  he  had  levied  under  the  writ  of 

levari  facias  in  this  cause,  and  why  he  should  not  give  precedence  to  the 

•A^n  sequestration  issued  upon  that  writ  before  *the  sequestration  issued  by 

J  him  in  a  cause  of  fV.  Devereux  v.  Apperley, 

It  appeared  by  the  affidavits,  that  on  the  15lh  ot  August,  1826,  the  defendant 
^ve  the  plaintiff  a  warrant  of  attorney  to  confess  judgment  for  1400/.  and 
upwards.  On  the  17tli  of  August,  judgment  was  entered  up,  and  on  the  same 
day  a  writ  ofji.fa.  was  issued,  directed  to  the  sheriff  of  Hereford,  and  returna- 
ble on  Monday  next,  after  the  morrow  of  All  Souls.  The  sheriff  returned  nulla 
bona,  but  certified  that  the  defendant  was  a  beneficed  clerk,  viz.,  rector  of  the 
rectory  of  Stoke  Lnicy,  and  vicar  of  the  vicarage  of  Ocle  Pritchard,  both  in  his 
baitiwick,  and  within  the  diocese  of  the  bishop  of  Hereford.  On  the  7th  of 
November,  1826,  the  plaintiff  caused  to  be  issued  a  writ  of  levari  facias  de 
bonis  ecclesiasticis,  directed  to  the  bishop  of  Hereford,  and  returnable  on  Mon- 
day next  after  eight  days  of  the  Purification.  This  writ  was  delivered  at  the 
registry  office  of  the  bishop,  on  the  8th  of  November,  for  the  purpose  of  having 
sequestrations  issued  immediately,  but  none  were  in  fact  issued  until  the  26th 
of  December,  when  they  were  issued,  directed  to  the  plaintiff's  attorney,  who, 
on  the  7th  of  January,  1827,  caused  them  to  be  read  in  the  parish-churches  of 
the  rectory  and  vicdrage  before  mentioned,  and  at  the  church  doors ;  and  on 
the  same  day  caused  copies  to  be  fixed  on  the  church  doors.  On  the  3d  of 
October,  1826,  the  defendant  gave  a  warrant  of  attorney  to  fF,  Devereux^  for 
14001.,  upon  which  judgment  was  entered  up  on  the  26th  of  the  same  month. 
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and  a  writ  of  ft,  fa.  was  issued,  directed  to  the  sheriff  of  Hereford,  returnable 
on  the  6th  of  November.  This  writ  was  delivered  to  the  sherifT  on  the  5th  of 
November,  *who  on  that  day  returned  nulla  bona^  and  certified  that  r^a^^ 
defendant  was  a  beneficed  clerk,  &c.  On  the  6th  of  November,  a  writ  ^ 
of  levari  facias  was  issued  at  the  suit  of  Devereux,  returnable  on  Wednesday 
next,  after  the  morrow  of  Saint  Martin,  and  delivered  at  the  registry  office  of 
the  bishop  of  Hereford,  on  the  7th  of  November.  At  the  latter  end  of  Novem- 
ber, writs  of  sequestration  issued,  at  the  instance  of  Devereux,  directed  to  one 
Evans,  who,  on  the  3d  of  December,  caused  the  same  to  be. read  in  the  paiisii* 
churches  of  Stoke  Lacy  and  Ocie  Pritchard,  and  at  the  church  doors ;  bat  no 
copies  were  fixed  on  the  doors.  Evans,  under  these  sequestrations,  obtained 
possession  of  tlie  profits  of  the  living.  It  was  not  usual  in  the  diocese  of  Here- 
ford, to  publish  sequestrations  in  any  other  way  than  by  reading  them  in  the 
church  and  at  the  door.  The  warrant  of  attorney  given  to  Devereux,  was  not 
stamped  when  this  rule  was  obtained,  but  before  cause  was  shown  a  proper 
stamp  had  been  put  upon  iL 

Campbell  and  Holroyd  showed  cause.  The  Court  will  not  take  notice  of 
the  time  when  the  warrant  of  attorney  was  stamped ;  that  ground  for  the 
motion,  therefore,  fails.  Then,  as  to  the  other  points,  it  appears  that  the  writs 
of  sequestration  issued  at  the  instance  of  Devereux,  and  were  actuaUy  pub- 
lished long  before  the  issuing  of  those  granted  to  the  plaintiflf,  and  in  the  manner 
always  followed  in  the  diocese  of  Hereford.  It  may  be  objected  that  this  was 
after  the  return  day  of  the  levari  facias,  and  therefore  void ;  but  the  case  of 
Marsh  v.  Fawcelt,  2  H.  Bl.  582,  ^shows  that  the  sequestration  con-  p^^^ 
tinues  in  force  after  the  levari  facias  is  returnable.  ^ 


FoUeltj  contra.  In  the  execution  of  the  writ  of  levari  facias,  the 
is  precisely  in  the  same  situation  as  a  sheriff  in  executing  a  writ  offi,fa,  AH 
his  authority  is  derived  from  the  writ.  The  sequestration  issued  by  the  bishop 
is  in  the  nature  of  a  warrant,  giving  authority  to  the  person  named  as  seques- 
trator to  seize  and  take  the  profits  of  the  benefice.  It  is  nothing  more  than  a 
mode  of  executing  the  writ  of  levari  facias,  for  the  bishop  cannot  return  se^i' 
trari  fed  :  his  return  must  be  levari  fed,  and  the  sequestration  is  of  no  avail 
until  executed  by  publication,  in  like  manner  as  the  warrant  is  unavailing  until 
execution  by  seizure ;  and  in  the  one  case  the  seizure,  in  the  other  the  publi- 
cation, must  be  before  the  return-day  of  the  writ.  In  Doe  v.  Bluck,  3  Campb. 
447;  1  Cromp.  Prac.  359,  it  was  held,  that  a  sequestration  was  of  no  avail  until 
publication ;  and  in  Legassicke  v.  The  Bishop  of  Exeter,  cited  in  Marsh  v. 
Fawcett,  2  H.  Bl.  583,  it  was  held,  that  if  the  sequestration  is  published  before 
the  levari  fadas  is  returnable,  it  suffices,  and  will  continue  in  force  until  that 
writ  is  actuallv  returned  ;  and  the  case  of  Marsh  v.  Faweetl,  relied  on  by  the 
other  side,  did  not  go  beyond  the  former  decision.  Then,  as  to  Uie  mode  of 
publication,  it  is  laid  down  by  Burn  in  his  Ecclesiastical  Law,  tit.  Sequestra^ 
tion^  and  in  Tidd*s  Pr.  1060,  6th  edition,  that  a  copy  must  be  fixed  on  the 
church  door ;  and  the  usage  of  any  particular  diocese  cannot  control  the  rule 
of  law  upon  this  point. 

♦Lord  Tentbrden,  C.J.  I  am  of  opinion  that  this  rule  must  be  dis-  j-^g^^ 
charged.  None  of  the  authorities  which  have  been  cited  satisfy  me  that  1- 
publication  must  be  made  before  the  return  of  the  levari  fadas.  It  may  be 
admitted,  that  until  publication,  no  person's  rights  can  be  interfered  with ;  and 
that  is  the  whole  extent  of  the  decision  in  Doe  v.  Bluck.  It  was  there  held, 
that  the  sequestration  would  not  prevent  the  bringing  an  ejectment  by  the  incam- 
bent  upon  a  demise  laid  before  the  publication ;  but  the  learned  Judge  before 
whom  the  cause  was  tried,  said,  that  the  lessor  of  the  plaintifi*  could  not,  after 
publication,  have  a  writ  of  possession.  I  also  think,  that  the  mode  of  publica- 
tion adopted  in  this  case  was  sufficient.  It  may  be  convenient  to  fix  a  copy  on 
the  church  door,  but  I  find  no  authority  for  saying  that  it  is  absolutely 
necessary. 


634] 


6  Barnewall  &  Cressweix.  287 


Batlst,  J.  I  think  that  the  property  is  bound  from  the  time  when  the 
sequestrator  is  appointed,  and  that  the  publication  of  notice  is  only  necessary  in 
order  to  give  priority  against  conflicting  rights. 

HouuiTD  and  Littlbdale,  Js.  concurred. 

Rule  discharged. 


•635]  •BECKWITH  v.  J.  PHILBY,  J.  WILKS,  and  W.  SPICER. 

A  constable  htving  reasonable  cause  to  suspect  that  a  felony  has  been  committed,  is  jus* 
tified  in  arresting  the  party  suspected,  although  it  afterwards  appears  that  no  felony  has 
been  committed. 

This  was  an  action  for  assaulting,  beating,  handcuffing,  and  imprisoning  the 
plaintiff;  and  keeping  and  detaining  him  handcuffed  and  imprisoned,  without 
any  reasonable  or  probable  cause,  for  forty«eight  hours,  on  a  false  and  pretended 
charge  of  felony.  At  the  trial  before  LmxEDALE,  J.,  at  the  Spring  Assizes 
for  the  county  of  Essex,  1827,  the  following  appeared  to  be  the  facts  of  the 
case:  The  plaintiff  was  a  blacksmith  residing  at  Waltham  Gross,  in  the  county 
of  Hertford.  The  defendant,  Philby,  was  high  constable  of  Ongar,  in  Essex, 
and  resided  at  Loughton,  in  that  county.  The  defendants,  Wilks  and  Spicer, 
were  constables  of  that  parish.  The  plaintifi*,  on  the  31st  of  January,  I82O9 
with  a  bridle  and  saddle  on  his  back,  was  returning  from  Romford  market, 
where  he  had  sold  a  pony  for  7/.  10s.,  and  about  half  past  six  in  the  evening 
sat  down  to  rest  himself  near  Loughton  Bridge.  While  he  was  silting  there, 
one  Gould,  a  farmer  resident  in  the  neighborhood,  passed  him.  Gould  told 
Philby  the  circumstance,  and  said  he  thought  he  ought  to  look  after  the  man. 
Philby  went  out  and  asked  the  plaintiff  several  questions,  to  which  he  gave 
such  answers  as  induced  Philby  to  think  he  had  been  stealing  a  horse,  or  was 
about  to  do  so.  The  plaintiff  was  searched,  and  was  again  asked  by  Philby 
where  he  came  from ;  the  plaintifT  then  said  that  he  had  come  from  Cheshunt, 
and  had  been  to  Romford  to  sell  a  horse,  that  his  name  was  Beckwilh,  and  he 
had  got  the  horse  of  one  Bartlett.  He  then  referred  Philby  to  one  Noble,  who 
*6161  *lived  in  the  neighborhood.  No  inquiry  was  made  by  Philby  of  Noble 
•J  that  night.  Philby  then  sent  for  the  defendant  Wilks,  to  take  the  plain- 
tiff to  the  watch-house,  and  on  Wilks*  arrival,  desired  him  to  handcuff  the  plain- 
tiff, which  was  done.  Wilks  took  him,  at  his  own  request,  to  a  public  house 
at  Loughton,  and  he  remained  there  handcuffed  during  the  night  On  the  fol- 
lowing morning,  Wilks  delivered  the  plaintifl*  to  the  custody  of  Spicer,  who 
took  him  to  a  magistrate,  who  examined  him,  and  said  he  thought  it  his  duty  to 
detain  him,  but  that  if  there  was  anvbody  near  who  would  be  bound  for  his 
appearance,  he  might  go  home  to  his  family.  Noble  became  bound  for  the 
plaintiff's  appearance,  and  he  was  then  discharged.  Philby  was  present  at  this 
examination.  On  inquiry  at  Gheshunt,  it  appeared  that  the  plaintiff  had  bought 
a  horse  of  Bartlett,  as  he  had  stated,  and  nothing  subsequently  appeared  against 
his  character.  No  horse  had  been  stolen  in  or  near  Loughton  on  the  day,  or 
for  some  days  before  the  plaintiff  was  apprehended,  but  within  the  preceding 
month  many  had  been  stolen.  Upon  the  evidence  it  was  contended  on  the  part 
of  the  defendants,  that  there  was  reasonable  cause  to  suspect  the  plaintiff  of 
having  committed  a  felony ;  and  that  such  reasonable  cause  of  suspicion  justi- 
fied a  constable  or  other  peace  officer  in  arresting  and  detaining  the  party  sus* 
pected,  even  if  it  appeared  that  no  felony  had  in  fact  been  committed,  although 
it  would  not  in  that  case  justify  a  private  individual.  It  had  been  held  accord* 
ingly,  that  a  constable  might  justify  an  arrest  in  tlie  day-time  on  a  reasonable 


288  Beckwith  v.  Philby,    E.  T.  1827.         [636 

charge  of  felony,  without  a  warrant,  although  a  felony  had  not  in  hci  been 
committed,  Samuel  v.  Fayne,  Doug«  358.  *If  the  mere  assertioa  of  r^vj 
a  third  person,  that  an  individual  has  committed  a  felony,  is  sufficient  lo  ^ 
warrant  a  o,onstable  in  apprehending  the  party  charged,  a  foriiori^  a  sospicion 
formed  by  the  constable  on  reasonable  grounds,  and  arising  from  the  conduct 
of  the  suspected  person,  will  justify  the  constable  in  arresting  and  detaining  him. 
It  has  been  held  also,  that  watchmen  and  beadles  have  authority,  at  commou 
law,  to  arrest  and  detain  in  prison  for  examination,  persons  walking  in  the 
streets  at  night,  whom  there  is  reasonable  ground  to  suspect  of  felony,  although 
there  is  no  proof  of  a  felony  having  been  committed.  Lawrence  v.  Bedger, 
3  Taunt.  14.  For  the  plaintiff  it  was  contended,  that  as  there  was  no  charge 
of  felony  made,  nor  any  felony  committed,  the  defendant  Philby  was  not  justi- 
fied in  making  the  arrest  in  the  first  instance,  and  still  less  were  he  and  the 
other  defendants  justified  in  detaining  the  plaintiff  during  the  night.  The 
learned  Judge  was  of  opinion  that  the  arrest  and  detention  were  lawful,  pni- 
vided  the  defendants  had  reasonable  cause  to  suspect  that  the  plaintiff  had  com- 
mitted a  felony,  and  he  directed  the  jury  to  find  a  verdict  for  the  defendants,  if 
they  tliought  upon  the  whole  evidence  that  the  defendants  had  reasonable  cause 
for  suspecting  the  plaintiff  of  felony.  A  verdict  was  found  for  the  defendanis, 
but  liberty  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  nominal 
damages,  if  the  Court  should  be  of  opinion  that  the  arrest  and  detention  were 
unlawful. 

Gurney  now  moved  to  enter  a  verdict  for  the  plaintiff  for  nominal  damages, 
on  the  ground  that  a  constable  had  no  authority  without  a  warrant  to  apprehend 
a  person,  unless  there  was  a  charge  of  felony  made  by  a  third  ^person,  r-^^ 
or  unless  a  felony  had  been  committed,  A  constable  acting  on  his  own  ^ 
suspicion,  places  himself  in  the  situation  of  a  private  person.  The  latter 
cannot  lawfully  arrest  another  unless  a  felony  has  actually  been  eommitted, 
and  then  it  must  be  on  his  own  suspicion,  and  not  on  report  or  suspicion  of 
another.  When  a  felony  has  been  committed  by  some  one,  a  constable  maj, 
upon  the  informadou  of  others,  lawfully  apprehend  a  supposed  ofiender,  with* 
out  any  knowledge  of  the  circumstances  on  which  the  suspicion  is  founded.  But 
if  he  act  without  haviii^  information  from  others,  and  on  his  own  suspicion, 
then  he,  in  the  same  minner  as  a  private  individual,  must  be  liable  to  an  action, 
if  it  afterwards  appear  t  at  no  felony  has  been  committed. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  there  is  no  ground  for  disturb- 
ing the  verdict.  Whether  there  was  any  reasonable  cause  for  suspecting  that 
the  plaintiff  had  committed  a  felony,  or  was  about  to  commit  one,  or  whether  he 
had  been  detained  iu  custody  an  unreasonable  time,  were  questions  of  fact  for 
the  jury,  which  they  have  decided  against  the  plaintiff,  and  in  my  judgment 
most  correctly.  The  only  question  of  law  in  the  case  is,  whether  a  constable 
having  reasonable  cause  to  suspect  that  a  person  has  committed  a  felony,  mar 
detain  such  person  until  he  can  be  brought  before  a  justice  of  the  peace  to  have 
his  conduct  investigated.  There  is  this  distinction  between  a  private  individual 
and  a  constable  :  in  order  to  justify  the  former  in  causing  the  imprisonment  of 
a  person,  he  must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  he 
must  prove  that  a  felony  has  actually  been  committed ;  whereas  a  constable 
having  reasonable  ground  to  suspect  that  a  felony  ^has  been  committed,  r-g^^ 
is  authorized  to  detain  the  party  suspected  until  inquir}'  can  be  made  by  ^ 
the  proper  authorities.  Now  in  this  case  it  is  quite  clear  upon  the  evidence, 
and  the  jury  have  so  found,  that  the  conduct  of  the  plaintiff  had  given  the  defend- 
ants just  cause  for  suspecting  that  he  either  had  committed,  or  was  about  to 
commit  a  felony ;  and  the  jury  having  so  found,  I  am  of  opinion  that  the  aclioo 
was  not  maintainable.  Rule  refused.! 


t  See  Hawk,  P.  C,  b.  2,  c.  12»  13 ;  Segina  v.  Tooley,  2  Lord  Ravm.  1301 ;  11  Mod. 
3  Inst.  118  ;  and  see  also  a  Treatise  on  the  Office  of  Constable,  chap.  2,  pi.  98,  by  J-  ^' 
WiUcock. 
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RUI^  OP  COURT. 
Easter  Term,  8  G.  4,  1827. 

Whiibas  some  doubts  have  arisen  in  practice  as  to  the  number  of  defend- 
ants' names  to  be  inserted  in  meane  process  in  actions  by  bill, 

It  It  UKUBV  ORDERED,  that  from  and  after  the  last  day  of  this  present  term, 
in  all  actions  by  bill,  the  mesne  process  shall  contain  the  name  of  the  defendant, 
or  (if  more  than  one)  of  all  the  defendants  in  that  action;  and  shall  not  contain 
the  name  or  names  of  the  defendant  or  defendants  in  any  other  action. 

By  the  Court. 


•640]  •The  KING  v.  KENTON.t 

Whtre  juttiees  to  whom  ■  eertiomri  was  directed,  signed  the  retorn  withont  putting  tbeir 
aealt  lo  it,  or  adding  their  description  ••  jastices,  the  Court  sent  back  the  return  to  be 
mended. 

Where  jusiices  of  pemce,  by  Tirtae  of  the  55  G.  3,  c.  68,  s.  2,  make  en  order  for  stopping 
op  a  footway  as  nnneceasary,  they  roust  distinctly  state,  on  the  face  of  the  order,  in 
wkst  parish,  dDCt'the  footway  is  sitaaie,  and  roust  also  describe  its  length  and  breadth. 

Semhle,  That  the  order  must  be  for  the  $ale,  ss  well  as  the  stopping  up  of  such  footway. 

Two  justices  of  Lancashire,  by  an  order  made  in  petty  sessions,  certified  as 
follows: — ^We  have  viewed  a  certain  public  footway  over  and  across  the' 
lands  of  R.  W.,  in  the  parish  of  Flixton,  be|pnnin|^  at,  £c.,  and  ending  at,  iic.; 
and  two  public  footways,  being  branches  of  the  said  first  mentioned  footway, 
one  of  which  runs  from  the  east  side  of  the  said  first  mentioned  footway,  across 
the  $aid  lands  of  the  said  R.  W.,  from,  &c.,  to,  &c.,  and  the  other  runs  from 
the  west  side  of  the  said  first  mentioned  footway,  across  the  lands  of  the  said 
R.  W.,  from,  d^c,  to,  &c. ;  and  also  one  other  public  footway,  beginning  at, 
dtc.,  and  running  over  and  across  the  lands  of  the  said  R«  W.,  to,  iLc. ;  and  we 
further  certify,  that  the  said  severalpublic  footways  did,  and  each  of  them  did 
appear  to  us  to  be  unnecessary.  We,  therefore,  pursuant  to  the  statute  in  that 
case  made  and  provided,  do  hereby,  at  the  said  special  sessions,  order  the  said 
footways  to  be  severally  stopped  up.** 

This  order,  having  been  confirmed  on  appeal  at  the  April  sessions  for  Lan- 
cashire, was  afterwards,  in  due  time,  removed  into  this  court  by  certiorari 
directed  to  the  justices  of  Lancashire,  and  a  rule  obtained  for  quashing  it«  la 
Michaelmas  term,  7  G.  4, 

*5411      *Courtenajff  in  support  of  the  order,  took  a  preliminary  objection, 
^  that  the  return  to  the  certiorari  was  bad,  inasmuch  as  it  was  signed  by 
four  persons,  who  did  not  describe  themselves  as  justices  of  Lancashire,  and 
had  not  put  their  seals  to  the  return. 

The  Court  then  suggested,. that  he  should  take  a  rule  to  show  cause  why 
the  return  to  the  cerltoron  should  not  be  quashed,  and  that  the  other  side  should 
take  a  cross  rule  to  amend. 

In  Hilary  term,  Courttnay^  Armstrongs  and  JlgHonhy  showed  cause  against 
this  rule.  There  is  no  doubt  that  the  return  is  bad,  and  must  be  quashed, 
unless  the  Court  think  fit  to  allow  an  amendment.  Ashley^s  case,  %  Salk.  470. 

"^  Two  or  more  of  the  Judges  of  thie  eourt  sat,  as  on  former  occasions,  on  the  29th  and 
lOth  of  May,  and  from  the  7th  to  the  Uth  of  June,  both  incltisive.  .  During  the  sittings 
this  and  the  following  cases  were  argued  and  determined. 

VoL.XIlL-87  Z 
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Wherever  each  amendments  are  allowed*  the  practice  appears  to  be  founded 
upon  some  express  act  of  Parliament.     Thus*  the  21  Jac.  1,  c.  13,  expressly 
states,  that  afWr  verdict  judgment  shall  not  be  stayed  for  want  of  the  sigiO' 
tiire  of  the  sheriff  or  other  proper  officer  to  the  retnm  of  the  ocmre  faaat. 
By  the  16  it  17  Car.  S,  c.  8,  9  Ann.  c.  20,  and  5  G.  1,  c.  19,  certain  powen 
of  making  amendments  are  given,  and  the  inference  from  these  slatuftM  is,  Aat 
vithout  such  legislative  provisions  the  Court  had  not  that  avthority.    Bat  if 
wie  Court  have  the  power,  still  it  is  to  be  observed  that  the  amendmeDt  now 
sought  to  be  made  is  for  the  purpose  of  reversing  the  judgment  of  the  tenioos; 
aqd  in  Walktr  v.  Slaekoe^  5  Mod.  69,  Iiord  Holt,  C.  J.,  said,  that  the  ibtoies 
only  authorized  amendments  in  support  of  judgments;  and  in  Bex  v.  Mmj^r^ 
^e,  of  Granipoundt  7  T.  R.  698,  the  Court  refused  to  allow  an  amendment, 
unless  it  was  shown  to  be  in  'furtherance  of  justice;  here  there  is  no  r^io 
such  evidence.     In  Rex  v.  Newton^  Burr.  8.  C.  157,  a  eeriiorari  was  ^ 
returned  in  the  same  manner  as  the  presont.     The  Court  were  anxioQi  to 
assist  the  party  issuing  it,  but  never  thought  of  allowing  an  amendment,  and  i 
new  writ  was  moved  for.     Rex  v.  Athmeon^  1  Wms.  Saund.  250,  n.  (1,)  win 
be  relied  on  in  support  of  the  rule.     In  that  case,  an  indictment  haviog  been 
removed  into  K.  B.  by  eerii^rarif  an  amendment  of  the  caption  was  afterwirdi 
allowed.     But  Lord  Manstibld,  who  gave  judgment,  proceeded  on  the  giousd 
that  a  copy  only  of  the  caption  was  returned,  and  that  the  amendneat  wsnk) 
make  it  correspond  with  the  original.     The  return  in  qnestion  is  not  a  copy, 
and  there  is  nothing  to  amend  by.     At  all  events,  the  return  cannot  be  tikes 
off  the  file  and  sent  back  to  the  justices,  they  must  be  brought  into  coart  to 
make  the  amendment.    Rex  ▼•  IVtmkHnt  II  Mod.  418;  Rex  ▼•  SerjeenU 
i  Wms.  Saond.  300  e. 

Scarlett  and  Coliman^  contra,  were  stopped  by  the  Court 
AanoTT,  C.  J.     I  think  we  ought  not  only  to  aDow  the  jusliees  to  complete 
the  return,  by  patting  their  description  and  seals  to  it,  but  that  Ire  oaght  to 
compel  them  to  do  so ;  otherwise,  we  should  put  it  in  their  power,  either  wil- 
fully  or  by  negligenee,  to  defeat  the  process  of  this  court. 

Rule  absolute. 

The  return  having  been  sent  back  and  amended,  the  validity  of  the  oidit 
for  stopping  up  the  motways  was  now  discussed. 

*Courtenajff  Armetrong^  and  Aglim/Uiyn  in  support  of  the  order.  ^^^ 
Two  objections  are  made  to  the  vsJidity  of  this  order;  first,  that  the  ^ 
lands  over  which  the  footpaths  pass  are  not  stated  to  be  in  the  parish  of  Flix- 
ton ;  secondly,  that  the  width  of  the  road  stopped  up  is  not  stated  on  the  face 
of  the  order.  The  first  mentioned  footway  is  expressly  stated  to  run  adoM 
the  lands  of  R.  W.,  in  the  parish  of  Flixton,  and  the  second  is  stated  to  run 
across  the  said  ianda.  To  so  much-  of  the  order  no  objection  can  be  made. 
In  describing  the  course  of  the  other  footways  the  word  $aid  is  omitted,  and 
they  are  stated  to  run  across  the  lande  of  R.  W. ;  but  as  tto  other  lands  of 
R.  W .  are  mentioned  besides  those  at  first  alleged  to  be  in  the  parish  of  FiixtoD« 
tKe  Court  will  intend,  that  all  the  footways  were  in  that  parish.  Rex  v.  Nat* 
manionf  Burr.  S.  C.  213.  At  all  events,  the  order  is  good,  for  the  two  foot- 
ways are  expressly  alleged  to  be  in  the  parish.  TBatlxt,  J.  In  some  eases  as 
order  may  be  good  in  part  and  bad  in  part;  but  here,  the  validity  or  invaliditf 
of  the  order  as  to  one  part  may  be  most  essential  as  to  the  residue.3  As  to 
the  second  objection,  it  must  be  perfectly  unnecessary  to  slate  the  width  of  tke 
road  stopped  up*.  It  is  equally  stopped,  whatever  be  the  width, and  the  paUie 
have  nothing  more  to  do  with  it.  The  setting  out  of  a  new  rond  is  a  difieren 
thing :  it  may  then  be  essential  that  the  width  of  it  should  be  mentioDed,  0 
order  that  the  public  may  know  what  they  have  a  right  to  use.  Davieon  ▼. 
out,  l.East,.64.  [^atlkt,  J.  The  eighteenth  form  in  the  schedvle  to  19  0. 
3^  ^  78,  stales  both  the  length  and  breadth  of  tiie  road  stopped  np.]    That  ii 
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*6441  ^^  requisite  where  the  foil  of  the  dd  road  ii  to  be  fold,  and  *(fae  flo3 
•*  of  an  old  footway  cannot  be  sold  either  ander  the  provisions  of  that  act 
or  the  65  O.  3,  c  68.    The  13  G.  3,  o.  78,  s.  16,  authorises  the  diverting  of 
a  highway,  and  eection  17  enables  the  surveyor  to  sell  the  soil  of  the  old  high- 
way.   Bridleways  and  footways  are  first  mentioned  in  section  10*     By  thai 
section  two  jostiees  may  under  certain  cireumstanees  order  highways,  bridle- 
ways, and  footways  to  be  diverted  and  stopped  op,  and  the  highways  and 
bridleways  to  diverted  and  slopped  up  may  be  sold,  but  no  power  is  given  to 
sell  the  old  footways;  but  by  section  21,  if  the  new  footway  runs  across  the 
same  peison's  land  as  the  old  one,  he  is  to  have  the  old  in  exchange  for  the 
new ;  if  die  new  footway  is  over  the  lands  of  another,  the  damage  done  by  the 
old  footway  is  to  be  valued,  and  the  amount  to  be  paid  by  the  owner  of  the 
land  o?er  which  it  passed,  to  the  owner  of  that  over  which  the  new  footway  is 
made.    The  argument  against  the  order  on  this  ground,  must  rest  entirely  upon 
the  55  6.  3,  c.  68,  s.  2.     Now  that  gives  the  justices  at  petty  sessions  power 
to  di?ert,  turn,  and  stop  op  footways ;  and  to  divert,  turn,  stop  up  and  inclose, 
sell,  and  dispose  of  highways  and  bridleways,  omitting  footways.     Then  fol- 
lows a  provision,  that  if  the  justices  shall  upon  a  view  think  that  any  public 
highway,  bridleway,  or  footway  is  unnecessary,  they  may  make  an  oraer  to 
stop  up,  and  to  sell  and  dispose  of  such  unnecessary  highway,  bridleway,  and 
footway.    This  latter  word  appears  to  have  been  inserted  by  mistake,  for  thenr 
can  be  no  reason  for  selling  an  old  footway,  when  it  is  stopped  up,  rather  than 
when  it  is  diverted  and  stopped  up.    At  all  events,  in  order  to  raise  the  objee- 
tloQ,  it  should  have  appearea  upon  the  order,  that  the  public  had  a  right  to  thd 
soil  of  the  old    footway,  so  that  diere  would  be  a  subject  matter  of  sale* 
*6451  ^-^i^o^^'  objection  has  been  made  to  the  order,  viz.,  that  there  sfaonld 
•J  have  been  a  separate  order  for  stopping  up  each  footway,  but  there  is 
DO  such  legislative  provision  either  in  the  55  O.  8,  c  68,  or  13  O*  3,  e.  78» 
In  the  margin  of  form  18,  in  the  schedule,  there  is  a  note  to  that  effect,  bui 
that  is  not  the  laqgoage  of  the  legislature.! 
Coliman,  contra,  was  stopped  by  the  Court. 

Batlet,  J.  There  are  two  grounds  upon  which  I  think  that  this  order  i» 
bad.  First,  it  does  not  sufficiendy  describe  the  parish  in  which  some  of  ttia 
footways  stopped  up  lie ;  and  2dly,  it  does  not  describe  the  length  or  breadth 
of  those  footways,  or  order  them  to  be  sold.  The  first  of  these  footwajrs  is 
described  as  running  across  lands  of  R.  W.,  in  the  parish  of  Flixton,  the  second 
as  running  across  the  said  lands :  and  although  the  parish  is  omitted,  I  tkiink 
the  word  Maid  sufficiendy  fixes  the  situation  of  the  lands.  But  the  third  and 
fourth  ways  are  described  as  running  across  the  lands  of  R.  W.,  not  mentioimiff 
where  they  lie,  and  we  are  not  at  liberty  to  assume  that  ihe  lands  are  $ke  sakt 
lands;  and  then,  there  is  nothing  to  show  that  these  last  two  ways  are  in  the 
parish  of  Flixton.  As  to  the  o£er  objection,  I  agree  that  under  the  13  G.  2$ 
c.  78,  no  power  is  given  to  stop  up  any  highway,  bridleway,  or  footwayi  unlesi 
another  is  snbstituted  for  it.  But  the  55  O.  3,  c.  68,  s.  2,  provides,  first  for  the 
case  of  substituting  a  new  way  for  an  old  one;  and  then  follows  the  previsioil 
upon  which  this  question  turns,  "  and  also  wh«|i  it  shall  appear  upon  the  view 
of  any  two  or  more  of  the  said  justices  of  the  peace,  that  any  public  h^ghwayi 
bridleway,  or  footway  is  unnecessary,  it  shall  and  may  be  lawful  by  order  of 
*6461  **^^^  justices,  or  any  two  of  them,  to  stop  up  and  to  sell  and  dispoe0  of 
-■  such  unnecessary  highway,  bridleway,  or  footway.**  It  is  argued,  that 
the  legislature  never  intended  to  extend  this  power  of  side  to  an  old  footway  | 
but  referring  to  the  former  statute,  13  O.  3,  c.  78,  it  seems  clear  that  such  wae 
their  btentioiu  By  diat  statute  no  power  was  given  to  stop  up  an  old  Ibotwajr* 
without  making  a  new  one;  but  wherever  that  was  done,  the  old  footway  wao) 
in  some  mode  or  other,  to  be  disposed  of,  although  not  by  sale.    The  eabM^ 

■ete  is  in  Iks  flMiiia  ef  ths  PariiamtBt  RolL 
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quent  statute  having  given  power  to  stop  up  unn^^cessary  foctways,  it  was  rea- 
sonable that  the  legislature  should  make  a  prorision  for  converting  them  into 
money  for  the  use  of  the  public.  If  the  justices  are  to  make  an  onler  to  slop 
up  and  sell,  it  cannot  be  good  unless  it  applies  to  both.  The  provisioo  for 
each  of  these  acts  must  be  made  at  the  same  time,  or  if  that  be  otnerwise,  still 
it  is  necessary  that  the  order  should  state  the  length  and  breadth  of  the  road 
stopped  up,  in  order  that  it  may  be  known  what  is  to  be  afterwards  sold.  For 
these  reasons,  1  am  of  opinion  that  the  order  is  bad,  and  must  be  quashed. 
HoLBOTD  and  Littledalk,  Js.,  concurred. 

Order  of  sessions  quuhed. 


The  KING  v.  The  Inhabitants  of  GREAT  YARMOUTH. 

An  ordtr  of  removal,  ligncd  hj  two  juiticet,  one  of  whom,  at  the  tiino.  wai  dnicb* 

warden  of  the  removing  parish,  ii  bad. 

This  was  an  appeal  against  the  removal  of  R.  Lenny,  his  wife  and  childrea, 
from  Woodbridge,  in  the  county  of  Suflblk,  to  Great  Yarmouth,  in  the  county 
of  Norfolk,  by  an  order  made  by  George  Thomas  and  R.  N.  Shawe,  upon  the 
eonoj^int  of  the  churchwardens  *and  overseers  of  the  poor  of  the  parish  r^^. 
6f  Woodbridffe,  in  the  county  of  Suflblk,  that  the  paupers  had  become  '- 
ehargeable.  Upon  the  hearing  of  the  appeal  it  was  proved  that  George  ThomaSt 
one  of  the  magistrates  who  signed  the  order  of  removal,  was,  at  the  time  the 
order  was  made,  one  of  the  churchwardens  of  the  parish  of  Woodbridge.  The 
sessions  confirmed  the  order  of  removal,  subject  to  the  opinion  of  this  Coortt 
Ivhether  the  order  of  removal  was  or  was  not  bad,  on  account  of  George  ThoiDas 
being,  at  the  time  when  the  order  was  made,  one  of  the  churchwardens  of  the 
parish  of  Woodbridge. 

:  Bigg^  JlndrtwBy  and  Prendergastf  in  support  of  the  order  of  sessions.  One 
of  the  justices  who  made  the  order,  being  not  only  a  rated  inhabitant,  hot  t 
churchwarden  of  the  removing  parish,  the  question  is,  whether  it  was  coIDp^ 
tent  to  him  to  make  the  order.  It  will  be  said  that  he  is  an  interested  person, 
lind  therefore  incompetent  to  adjudicate.  In  Great  Chart  v.  Kenningtt^ 
&urr.'8.  G.  194,  it  was  held,  that  a  justice  who  was  charged,  and  chargeable 
With  the  poor  rates,  was  not  competent  to  make  an  order  for  removing  a  paoper 
from  his  own  parish,  on  the  ground  that  it  was  a  judicial  act,  and  that  a  party 
interested  could  not  be  a  judge.  The  statute  16  G.  2,  c.  18,  was  passed  to 
remedy  the  inconvenience  resulting  from  that  decision,  and  it  enables  << justices 
for  any  county,  city,  borough,  or  town  corporate  within  their  jurisdiction,  to  do 
idl  acts  appertaining  to  their  office  as  justices,  so  far  as  the  same  relates  to  the 
laws  for  the  relief,  maintenance,  and  settlement  of  poor  persons ;  and,  notwith- 
standing, such  justices  are  rated  to  or  chamable  with  the  taxes,  levies,  or  ntes, 
within  the  ^parish,  township,  or  place  anected  by  such  acts.'*  The  t^^ 
third  section  provides,  *'  that  no  justice  shall  act  in  the  determination  of  ^ 
an^  appeal  to  the  quarter  sessions  from  any  order  relating  to  such  parish,  town- 
ship, or  place  where  such  justice  is  charged,  taxed,  or  chaigeable.'*  That  is 
Ifae  only  exception.  It  is  true,  that  in  this  case  the  removing  magistrate  ms 
HOt^idy  rateable  to  the  poor,  but  also  churchwarden  of  the  parish.  Bat  that 
makes  no  difference,  for  a  churchwarden  can  have  no  interest  in  the  remonl 
of  a  pauper,  except  as  a  rated  inhabitant;  and  the  statute  expressly  says,  that  a 
[justice  may  act,  notwithstanding  his  interest  in  that  respect.      In  a  svaU 
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ooTough  vaeie  there  is  bat  one  parish  and  two  justices,  it  may  happen  that 
one  of  them  may  be  churchwarden  or  overseer;  and  then*  if  the  argument  on 
the  other  side  'w  to  prevail,  an  order  of  removal  cannot  be  made.  Besides,  Mr. 
Thomas  may  have  acted  as  a  justice  on  the  complaint  of  the  other  churchwar- 
den and  overseers  alone,  who  formed  the  majority,  and  could  act  for  the  whole 
body.  Or  taking  it  that  he  made  the  complaint,  it  may  be  thai  the  complaint 
was  made  to  Mr.  Shawe  alone,  for  it  is  not  necessary  that  the  coniplaint  should 
be  made  to  both  the  justices  who  subsequendy  made  the  order.  Aex  v.  West" 
mod,  1  Str.  73  ;  Rex  v.  Sianstead,  2  Salk.  488. 

•Andrews  and  Bluni^  contra.  The  same  person  cannot  be  a  party  to,  and  a 
judge  in  a  suit.  The  two  characters  are  wholly  incompatible.  Poxham  v. 
TU/ting,  2  Salk.  606;  Rex  v.  Great  Charte,  Burr.  S.  C.  104,  2  Str.  1173; 
*&49'1  ^^  ^'  ^n^^^«  4  T.  R.  71.  Besides,  his  being  *churchwarden  would 
-*  subject  him  to  costs  upon  an  appeal  in  some  cases.  Here,  Thomas  was 
both  complainant  and  the  party  who  adjudicated.  But  it  is  further  to  be  con- 
sidered that  the  removal  of  a  pauper  interferes  with  his  personal  liberty.  The 
law  has  said,  he  is  only  to  be  removed  by  justices  upon  complaint  of  parish 
officers.  He  is  therefore  doubly  protected.  There  must  be  the  concurrence 
of  two  distinct  classes  of  persons,  in  order  to  bring  about  his  removal.  In 
favor  of  the  liberty  of  the  subject,  this  protection  ought  not  to  be  narrowed,  and 
it  would  be  very  much  narrowed  if  the  same  person  might  act  as  churchwa^en 
and  magistrate.  If  the  order  is  not  bad  because  one  of  the  justices  was  a 
churchwarden,  it  would  not  be  bad  if  they  were  both  church waraens,  and  then 
a  pauper  might  be  removed  at  the  pleasure  of  two  individuals. 

Batlby,  J.  I  think  there  was  no  objection  to  this  order  of  removal,  on  the 
ground  of  interest  in  the  magistrate.  The  statute  16  G.  2,  c.  18,  authorizes 
justices  to  act,  (in  the  cases  dierein  mentioned,)  notwithstanding  they  may  be 
interested  by  reason  of  their  being  rateable.  It  is  impossible  to  say. that  a 
churchwarden  or  overseer  has  any  other  interest  in  the  removal  of  a  pauper, 
except  in  his  character  of  a  rated  inhabitant.  He  may,  indeed,  in  the  character 
of  churchwarden,  become  liable  to  costs;  but  that  responsibility  can  only 
attach  to  him  in  consequence  of  his  improperly  removing  the  pauper;  it  is, 
therefore,  against  his  interest  to  make  any  order  of  removal  as  far  as  costs  are 
concerned ;  for,  by  so  doing,  he  subjects  himself  to  a  responsibility  which  would 
not  otherwise  attach  to  him.  But  I  think  that  it  is  a  fatal  objection  to  this 
*6501  ^^^^«  ^^^  ^^  person  *who  was  the  complainant  heard  and  adjudicated 
•^  upon  the  complaint.  I  cannot  consider  him  as  divested  of  the  character 
of  churchwarden  at  the  time  when  the  order  was  made.  It  purports  to  be  made 
on  the  complaint  of  the  churchwardens  and  overseers;  and  the  statute  43  Eliz. 
c.  2,  commits  the  management  of  the  poor  to  the  churchwardens  and  overseers. 
From  the  nature  of  the  thing,  the  complaint  must  have  been  made  by  the 
churchwardens  and  overseers.  Then,  if  the  churchwardens  made  the  com- 
plaint, the  person  who  was  one  of  the  complainants  heard  and  adjudicated  upon 
it.  Upon  that  ground,  I  think  the  order  of  removal  was  bad,  and  that  the 
order  of  sessions  confirming  it  ought  to  be  quashed. 

HoLROTD,  J.  1  also  am  of  opinion  that  the  order  of  removal  is  invalid,  on 
the  ground  ^at  the  same  person  cannot,  in  point  of  law,  be  the  complainant  and 
the  person  hearing  the  complaint.  The  statute  16  6.  2,  c,  18,  enacts,  that 
magistrates,  who,  by  reason  of  being  rateable  to  the  relief  of  the  poor  in  any 
parish,  are  virtual  parties  to  the  complaint  of  chargeability  upon  which  an  order 
of  removal  is  founded,  shall  be  competent  to  act  in  the  making  of  such  order. 
In  this  case  the  parish  officers  are  not  only  virtual,  but  acting  parties  to  the 
complaint.  Now,  it  is  quite  inconsistent  that  the  same  person  should  be  a  party 
to,  and  a  judge  in  a  suit.  The  two  characters  are  incompatible  with  each  other. 
In  this  case,  therefore,  as  one  of  the  parties  who  made  the  order  was  church- 
warden of  the  removing  parish,  and  appears  to  have  adjudicated  upon  a  com* 
plaint  to  which  he  was  a  party,  I  think  the  order  of  removal  was  bad. 

z2 
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*LiTTi.BDAiiS«  J.  1  am  of  the  nma  opinion.  The  statate  16  G.  S,  e.  18, 
which  enabled  juetieea  having  an  interest  in  the  removal  of  a  paaper,  by 
reason  of  their  being  rateable  in  the  parish,  coBtemplated  those  eases  only 
where  there  was  one  set  of  pereons  to  complain  and  another  to  adjudicate, 
viz.*  churchwardens  and  overseers*  as  persons  distinct  from  the  jostioe  to  whom 
the  eomplaiat  is  made. 

Order  of  sessions  qnashed. 


DAVIS»  l^Kontriz  of  WILUAM  GRIFFITHS,  v.  BRTAN,  Gent,  one,  &c. 


Where  A.  pnndiaMd  an  anmiitj  for  kit  life,  whieb  was  rvgvlarly  paid  ap  to  the  tine  of 
hie  death,  bat  no  memorial  of  the  |[ranl  of  eDDuitjr  waa  enrolled :  Held,  that  A.'i  ezeci- 
trix  coald  not,*  on  that  ground,  ioaist  that  the  contract  waa  void,  and  recover  beck  ik 
conatderation  money  paid  for  the  annnity. 

iNSBBfTATOs  sssampsit.  The  declaratioB  contained  coants  for  money  bid 
and  received  by  the  defendant  to  the  use  of  the  testator,  for  interest  due  firoai 
the  defendant  to  the  testator,  upon  an  account  stated  with  the  testator,  fermoner 
had  and  received  by  the  defendant  to  plaintiff's  use  as  executrix ;  ant),  bstlT, 
a  count  upon  an  account  stated  between  defendant  and  plaintiff  as  executrix,  of 
moneys  due  to  her  in  that  character.  Plea,  tfie  general  issue,  the  statute  of 
limitations,  and  a  set-off  for  money  lent  and  advanced,  and  paid,  laid  out,  snd 
expended  by  the  defendant  for  the  testator*s  use.  On  these  pleas  issues  were 
joined,  and  at  the  trial  before  Lord  TBNTEXDEif,  0.  J.,  at  the  Westmimter 
sittings,  after  Easter  term,  1826,  a  verdict  was  found  for  the  plaintiff  on  the 
second  issue,  and  for  the  plaintiff,  also,  on  the  first  and  third  issues,  with  the 
damages  laid  in  the  declaration,  subject  to  the  opinion  of  the  Court  upoa  the 
following  case : — ^The  testator,  *Wiiliam  Griffith,  in  the  year  1814,  and  r^^ 
Irom  that  period  nntil  the  time  of  his  death,  resided  in  and  near  Ross,  in  ^ 
the  county  of  Hereford.  The  defendant  is  an  attorney,  and  during  the  rame 
period  resided  at  Monmouth,  and  acted  as  the  attorney  and  agent  of  the  teetaior. 
On  the  36th  of  November,  1814,  William  Griffiths  contracted  and  agreed  to 
purchase  of  tiie  defendant  an  annuity  of  24/.,  for  the  life  of  him,  ( WiUiam  Grif- 
fiths,) for  the  price  or  sum  of  300/.,  which  was  then  paid  by  him  to  the  defend- 
ant {  and  thereupon  the  following  instrument  was  signed  by  the  defendiDt  to 
secure  the  annuity;  this  instrument  was  found  amongst  William  Giiffiths 
papers,  aAer  his  decease,  and  was  produced  by  the  plaintiff  on  the  trial:— 

Miieeeived  this  26th  day  of  November,  1814,  of  Mr.  WiUiam  Griffithi|Of 
Buck  Castle,  near  Ross,  in  the  county  of  Hereford,  the  sum  of  800/.,  beinf  the 
purchase-money  for  an  annuity  of  24/.  per  annum,  to  be  paid  by  me,  niy  heii8« 
executors,  or  administrators,  unto  the  said  William  Griffiths,  during  the  term 
of  bw  natural  life,  by  two  equal  half-yearly  payments,  on  Midsummer-day  and 
Christmas-day  in  every  year ;  the  said  annuity  to  commence  from  the  26t]i  dsT 
of  December  next,  and  the  first  half-yearly  payment  to  be  made  on  the  24th  day 
of  June  next ;  and  the  payment  of  the  said  annuity  to  be  secured  at  any  ^^ 
after  the  expiration  of  two  years,  from  the  25th  day  of  December  next,  on  free- 
hold messuages,  lands,  or  tenements,  of  equal  or  greater  annual  value,  if  so 
required  by  the  said  William  Griffiths,  on  his  giving  three  months'  previous 
notice,  in  writing,  for  that  purpose :   as  witness  my  hand,  B.  Bryan." 

No  memorial  of  this  instrument  was  enrolled,  nor  was  any  other  security  for 
ihe  annuity  given  by  the  ^defendant,  or  applied  for  by  Griffiths.     The  r,^ 
Hefendant  was  able  to  have  given  the  freehold  security,  if  it  had  been  ^ 
required.    W.  Griffiths  died  in  the  month  of  December,  1828,  and  from  thfl 
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time  of  the  eontrael  for  the  anDuit^  to  the  tine  of  hie  death*  tfie  annuity  was 
vegubrij  paid  to  him  half-yearly  by  the  defendant,  and  freqaendy  paid  in 
advanee.  The  defendant  and  W.  Oriffithf  were  on  terms  of  great  intimacy,  and 
the  defendant  oAen  lent  him  money*  the  balance  of  which  has  been  paid  to  the 
defendant  sinee  Oriffiths*  death*  by  the  plaintiff. 

The  qaeetion  for  the  consideration  of  the  Court  was,  Whether  the  plaintiff 
was  entided  to  ncowr  ftom  the  defendant  any  and  what  sum  in  respect  of  the 
sum  oitOQi^  eo  paid  by  the  testator  to  the  defendant,  and  whether  the  same 
was  sntjeei  to  any  and  what  deduction  in  lespeet  of  the  annuity  so  paid  as 
aforesaid  f 

Richarii^  R.  F.,  for  the  plaintiff.  If  the  action  had  been  brought  by  the 
testator,  he  might  have  recovered  the  eonsideration  money*  no  memorial  of  the 
grant  of  the  annaily  having  been  enrolled.  The  provision  of  the  59  6.  S,  c. 
41, 8.  1,  as  to  this  matter,  is  the  same  as  that  in  the  17  O.  8*e.  M;  and  it  has 
been  held  in  several  cases,  that  where  the  statute  avoids  tlie  grant  of  an  annuity, 
Ihe  consideratioa  given  for  it  may  be  recovered  back.  Show  ▼.  WM^  I  T.  R. 
732  ;  Scurfield  ▼.  Gowiand,  6  East*  241,  In  those  eases,  the  memorial  being 
defeedve,  had  been  set  aside ;  here  no  memorial  has  ever  been  enrolled :  the 
parties  are,  therefore,  in  the  same  situation.  It  will  be  contended,  that  the 
executrix  cannot  maintain  the  action,  although  the  testator  might  have  done  so. 
*654l  C^^v^*^»  ^*  *^^^  ^^®  testator  enjoyed  the  whole  consideration  for 
^  which  he  paid  his  money,  the  annuity  was  regularly  paid  during  his  life* 
and  yon  must  contend,  that  if  had  he  received  it  for  tiiirty  years*  still  the  oonsidera« 
tion  money  might  be  recovered  by  the  executrix.]  It  is  not  neoessary  to  con- 
tend for  so  nauch*  for  according  to  HiekM  v.  IRekt^  S  East*  16,  the  defendant 
would  have  a  right  to  set  off  the  payments  made  on  account  of  the  annuity  i 
aod  the  plaintiff  in  this  case  only  seeks  to  recover  the  balaaoe,  aAer  allowing 
Bueh  payments  in  account.  In  HickM  y.  Hicki^  Lord  Ellemborouoh  said* 
that  if  the  consideration  money  was  money  had  and  received*  it  must  be  money 
had  and  received  with  all  its  conseqnenees ;  bow  one  of  those  is*  that  the  exe- 
cutrix may  recover  it.- 

Croa$,  contra.  This  case  differs  from  all  those  in  which  the  consideration 
money  given  for  an  annuity  was  recovered  back  after  the  grant  of  the  annuity  had 
been  set  seade.  In  each  of  those  cases  the  grant  was  avoided  on  the  applica- 
tion of  the  grantor ;  by  his  act,  therefore,  the  parties  were  remitted  to  their 
original  situation,  and  the  action  to  recover  the  consideration  money  was  brought 
during  the  continuance  of  the  time  for  which  the  annuity  was  to  have  been 
paid.  Here  the  testator  had  the  full  benefit  of  his^contract,  which*  at  the  ti|»e 
of  his  death*  no  longer  remained  executory,  and 'there  is  a  great  difierence 
between  executory  and  executed  contracts,  tlte  former  may  be  rescinded,  the 
latter  cannot.  TappMuUn  y.  Randalls  9  B.  &  P.  497;  Lowry  v.  Bourdieit^ 
t  Dong.  466 ;  Ji^ett  y.  ^a/»A,  8  Taunt.  277.  The  contract  in  the  present 
*655l  instance  cleariy  ^cannot  be  rescinded,  for  it  is  no  longer  in  existence* 
-^  and  the  testator  in  his  lifetime  had  the  full  benefit  of  it*  which  furnishes 
another  argument  against  this  action ;  for  money  had  and  received  is  an  equita- 
ble action*  and  therefore  ought  not  to  be  maintainable  in  a  case  where  the  party 
has  fully  enjoyed  that  for  which  he  paid  his  money. 

Richarda,  in  reply.  The  principal  argument  for  the  defendant  is  founded 
upon  the  distinction  between  executory  and  executed  contracts,  but  that  does 
not  property  apply  to  this  case,  for  the  act  of  Parliament*  coupled  with  and 
explained  by  the  case  of  Hicks  y,  Hieksj  shows  that  there  never  was  a  good 
eentraet  for  the  annuity,  and  that  the  money  having  been  originally  paid  with- 
out a  good  consideration,  was  money  had  and  received  to  the  use  of  the  testa- 
tor, and  therefore  recoyerable  by  his  executrix. 

Batlbt,  J.  This  appean  to  be  a  clear  case  on  principles  both  of  law  and 
Itonesty.  This  is  an  action  for  money  had  and  received,  and  I  learned  many 
yean  ago  that  snch  an  action  could  not  be  maintained*  if  it  were  against  equity 
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and  good  conscience  that  the  money  ahould  be  recovered.  Here  a  lMi]^in 
was  made,  and  the  testator  paid  a  consideration  of  dOO/.,  and  the  defendant 
agreed  for  that  to  pay  a  certain  annuity.  The  testator  received  the  whole  of  that 
which  he  bargained  for*  and  now  his  representative  says  that  Ihe  contract  wu 
void  from  the  beginning.  Is  there  any  thing  like  good  conscience  in  the  claim! 
Then  is  the  contract  vmd?  The  act  of  Parliament  says,  that  unless  a  memo- 
rial be  duly  enrolled,  the  deed  of  which  no  memorial  is  enrcrfied  shall  be  void; 
but  in  many  cases  such  words  have  been  held  to  make  *the  instrument  ^^^^ 
voidable  only  at  the  will  of  the  party*  and  I  think  we  are  at  liberty  to  ^ 
put  that  construction  upon  them  in  the  present  case.  It  is  said  that  the  KatHte^ 
as  explained  by  IRckM  v.  IHeks^  shows  the  contract  to  have  been  vmd.  But 
IRckt  V.  Hkki  was  very  different  from  the  present  case.  There  the  gnauxr 
of  the  annuity  insisted  that  the  contract  was  void,  the  grantee  was  therdmc  «t 
liberty  to  contend  for  the  same  thing,  and  the  only  point  ruled  was,  that  the 
grantor  had  a  right  to  set  off*  the  payments  which  he  had  made  on  account  of 
3ie  annuity,  in  an  action  brought  by  the  grantee  to  recover  back  the  msaey. 
On  these  grounds  I  think  that  the  action  cannot  be  maintained. 

HoLROYD,  J.  I  think  that  the  aiguments  already  stated  are  sufficiest  t» 
prove  that  the  present  action  cannot  be  maintained*  Where  the  grantor  of  u 
annuity  avoids  it  on  the  ground  of  non-compliance  with  the  statute,  the  gnstM 
also  has  a  right  to  treat  it  as  void  and  to  recover  back  his  money,  and  Uiere  b 
a  great  difference  also  where  the  grantee  still  has  power  to  avoid  the  aonuitj. 
But  here  the  contract  has  been  fully  executed,  as  in  Andrte  v.  Ftettlur,  2  T. 
R.  161,  3  T.  R.  266;  and  there  are  many  strong  cases  respecting  ill^ 
wagers,  where  it  has  been  held  that  money  actually  paid  over  cannot  be 
recovered  back. 

LrrTLBDALX,  J.,  concurred. 

Judgment  of  nonsuit. 


«M«INTOSH  V.  R.  8LADE,  J.  SLADE,  and  G.  VOY.      [*657 

The  maiter  of  a  veaael  bound  on  a  voyaga  from  Liabon  to  London  wiib  a  cargo  of  freU 
and  wine,  the  former,  which  waa  itowed  above  the  wine,  beins  deliverable  at  Coze'i 

2 nay,  which  is  higher  up  the  river  Thames  than  the  London  docks,  where  the  wine  vti 
elivarible,  pat  into  the  London  docks,  mnd  while  there,  applied  to  the  constgneea  oftbi 
fruit  to  silow  the  same  to  be  landed  there,  but  they  refusing,  the  vessel  proceeded  from 
the  Ltondon  docks  towards  Coze*s  quav,  under  the  charge  of  a  pilot  duly  licensed  for 
that  purpose ;  and,  while  under  his  chsrge,  ran  foul  ot  a  barge  and  sunk  it.  In  u 
action  brought  by  the  owners  of  the  barge :  Held,  that  the  vessel,  not  having  reaebea 
the  place  at  which  she  was  to  commence  tne  delivery  of  her  earao,  her  removal  fron  tlw 
London  docks  to  that  place  was  not  a  change  of  mooring  within  the  statute  6  G.  4.^ 
125,  8.  63,  and  that  the  master,  therefore,  wss  bound  by  law  to  have  a  pilot  on  boira 
her  at  the  time  when  she  rsn  foul  of  and  sunk  the  barge,  and,  consequently,  the  owoen 
were  discharged  from  reaponsibiiity. 

This  was  an  action  on  the  case  brought  to  recover  damages  for  the  injury 
sustained  by  the  plaintiff,  in  consequence  of  his  barge,  called  the  Smelt,  beis^ 
run  foul  of  and  sunk  in  the  river  Thames,  by  the  brig  Stanley,  of  which  the 
defendants  R.  Slade  and  J.  Slade  were  the  owners,  and  the  defendant  Voy  was 
the  pilot  at  the  time  of  the  accident.  At  the  trial  before  Lord  TEKTESDKKt 
C.  J.,  at  the  London  sittings,  afler  last  Michaelmas  term,  a  verdict  was  found 
against  all  the  defendants,  subject,  as  to  the  liability  of  the  defendants  R.  Slade 
and  J.  Slade,  to  the  opinion  of  this  Court  on  the  following  case : — 

The  brig  Stanley,  belonging  to  the  port  of  Poole,  of  which  the  two  defend- 
ants, R.  Slade  and  J.  Slade,  were  the  owners,  sailed  from  Lisbon  in  Febiuaryr 
1826,  with  a  cargo  of  fruit  and  wine  for  the  port  of  London*  and  by  the  billi 
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of  hdivihe  frait  wu  to  be  delivered  at  Freeh  wharf  or  Goxe  •  quay,  both  in 

TbamfsStreeti and  the  wine  was  to  be  delivered  in  the  London  docks.    The 

brig  was  navigated  from  Gravesend  to  the  London  doeks  by  and  under  the 

chai||e  of  J.  Pashley,  a  duly  licensed  pilot,  and  arrived  in  the  London  docks  on 

*6581  ^  '^'^  ^  February*  1826,  where  Pashley  was  ^discharged,  and  the 

^  brif  remained  in  the  liondon  docks  until  the  26th  of  the  same  toanth  of 

Febmary.    During  the  time  the  brig  was  so  lying  in  the  docks,  application 

was  made  to  the  consignees  of  the  fruit,  to  allow  the  same  to  be  dischaiged  in 

the  docks,  which  was  refused,  and  no  part  of  the  brig's  eai|ro  was  discharged 

in  the  docks,  nor  did  she  break  bulk  there.    On  the  25th  of  February,  the  brig 

proceeded  from  the  Iiondon  docks  towards  Coze*s  quay,  in  Thames  Street,  for 

the  purpose  of  discharging  the  fruit,  which  constituted  the  upper  part  of  her 

caigo,  and  there  delivered  the  same  according  to  the  bill  of  lading.     The 

defendant  Voy,  a  pilot,  duly  appointed  and  licensed  to  conduct  ships  and  vessels 

from  London  Bridge  to  Gravesend,  and  from  Gravesend  to  London  Bridge,  was 

employed  by  the  defendants,  R.  Slade  and  J.  Slade,  as  such  pilot,  to  conduct 

and  nsFigate  the  brig  from  the  liOndon  docks  to  Coxe*s  quay ;  and  whilst  she 

was  praceedingr  from  the  London  docks  to  Goxe*s  quay,  with  Voy  on  board, 

and  under  his  charge  and  management,  the  accident  in  question  happened. 

Coxe's  quay  is  sitoate  between  London  Bridge  and  the  London  docks,  and  is 

about  a  mile  from  the  London  docks.    The  port  of  London  extends  from  Lon- 

don  Bridge  to  below  Gravesend.     The  question  for  the  opinion  of  the  Oourt 

was,  whether,  under  the  above  circumstances,  the  defendants,  R.  Slade  and  J. 

^ade,  were  or  were  not  entitled  to  be  acquitted  under  the  provisions  of  the 

pilot  act  0  G.  4,  c.  125,  the  vessel  being  under  the  care  of  a  duly  licensed  pilot 

at  the  time  of  the  accident 

Wighiman^  for  the  plaintiff.  The  statute  6  G.  4,  c.  125,  s.  55,  enacts,  that 
*05O1  "^  owner  or  master  of  any  ship  shall  *be  answerable  for  any  loss  or 
^  damage  which  shall  happen  to  any  person  from  or  by  reason  or  means 
of  any  neglect,  default,  or  incapacity  of  any  licensed  pilot,  acting  in  the  charge 
of  any  ship  under  or  tn  pursuance  of  any  of  ihe  provinont  of  that  act.  The 
question  in  this  case  is,  whether  the  pilot,  at  the  time  when  the  accident  hap* 
pened,  was  acting  in  this  vessel  in  pursuance  of  any  of  the  provisions  of  the 
act.  If  the  roaster  was  bound  by  the  act  of  Pariiaroent  to  take  a  pilot  to  remove 
the  vessel  from  tlie  London  docks  to  Coxe*s  quay,  then  the  owners  are  not 
liable.  But  if  he  was  not  bound  lo  take  a  pilot,  and  took  one  voluntarily,  then 
the  pilot  is  considered  as  a  servant  of  the  owners,  and  they  are  responsible  for 
his  negligence*  Carruthen  v.  Sydebothamf  4  M.  &  S.  77 ;  Attomty  Oenerai 
V.  Caie^  3  Price,  802;  Abbott  on  Shipping,  160,  5th  edit.  The  master  was 
not  bound  lo  take  a  pilot  lo  remove  the  ship  from  the  London  docks  to  Coxe's 
quay ;  the  voyage  was  at  an  end  when  the  vessel  reached  the  London  docks. 
Section  2d  of  this  statute  enacts,  ^  that  all  vessels  sailing,  navigating,  and  pass- 
ing up  or  down  or  upon  the  rivers  Thames  or  Med  way,  and  the  several  chan- 
nels, creeks,  and  docks  thereof  or  therein,  between  Orfordness,  the  Downs,  or 
Isle  of  Wight,  and  London  Bridge,  shall  be  conducted  and  piloted  (except  as 
thereinafter  provided)  within  those  limits  by  licensed  pilots,  and  by  no  other 
pilots  or  persons  whomsoever."  But  this  enactment  only  applies  to  ships  in 
the  course  of  their  navigation,  and  not  to  ships  arrived  at  their  final  port  of 
destination,  and  which  are  removed  from  one  part  of  such  port  to  another,  after 
the  voyage  is  ended.  Bex  v.  Lambe,  5  T.  R.  76 ;  Rex  v.  Neale,  8  T.  R.  241. 
*6601  *'^^®  sixty-third  section  of  the  6  G.  4,  c.  125,  contains  an  express  ex- 
-^  ception  as  to  ships  brought  into  any  port  in  England,  by  any  pilot  duly 
licensed,  afterwards  removing  in  such  port  or  ports,  for  the  purpose  of  entering 
into  or  going  out  of  any  dock,  or  for  changing  the  moorings  of  such  ship  or 
vessel.  Here  the  ship  had  arrived  at  the  London  docks,  where  part  of  the 
cargo  was  to  be  dischani^ed,  and  where  the  master  expected  that  the  whole 
would  be  dischaiged.     The  docks  are  of  considerable  extent,  and  parts  of  the 
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caigo  may  be  ditehaii^  at  different  wharfs :  surely  it  couid  not  have  beer, 
intended  by  the  legislature  that  a  licensed  pilot  should  be  required  to  more  the 
vessel  from  one  part  of  the  dock  to  another.  The  schedule  to  the  act  contaiiii 
(he  rates  of  chai^ge  to  be  made  by  pilots  upon  ships  to  the  London  docks  or  to 
moorings,  as  well  as  from  moorings  into  the  London  docks.  But  there  is  do 
rate  from  the  London  docks  to  a  place  nearer  tlie  bridge,  nor  from  mooringB  to 
noorings.  The  removing  of  the  vessel  from  the  docks  to  a  mooring  in  another 
part  of  the  port  is  a  change  of  mooring.  In  TJiomton  v.  Boiand^  2  Bingk.  M, 
which  will  be  cited  on  the  other  side,  the  vessel,  while  on  a  voyage  froo  the 
Mediterranean  to  London,  sailed  from  Sundgate  Creek  for  the  space  oft  mile, 
•a  her  voyage  towards  London* 

Campbellf  contra.  The  owners  were  conpelled  by  law  to  take  a  pilol  to 
navigate  the  vessel  from  the  London  docks  to  Coxe's  quay.  Seeondi)r,if  Aiey 
were  not  bound  to  do  so,  they  are  exempted  from  responsibility,  because  r,^, 
*diey  had  a  pilot  on  board  the  veasd  at  the  time  when  the  accident  ^ 
happened.  The  voyage  was  not  at  an  end ;  the  ship  at  the  time  when  tlie 
aeeident  happened  was  sailing  to  her  place  of  destination ;  for  by  the  bills  of 
lading  the  fruit  was  to  be  delivered  at  Coxe's  quay,  and  from  the  manner  in 
which  the  cargo  was  stowed,  it  was  absolutely  necessary  that  the  fruit  shoDld 
be  first  discharged.  The  port  of  London  extends  from  London  Bridge  to 
Gravesend.  Suppose  the  vessel  had  stopped  at  Gravesend  without  breaking 
bulk,  could  it  have  been  contended  that  she  might  aflerwards  proceed  up  tbe 
river  without  a  pilot!  and  there  is  no  difference  in  principle  between  sQcha 
case  and  the  present  Suppose  the  accident  had  happened  while  she  was 
flailing  between  the  f^ondon  docks  and  Coxe's  quay,  without  having  stopped  st 
the  docks,  it  is  quite  clear  that  she  must  have  had  a  pilot  The  accident 
having  happened,  therefore,  while  she  was  sailing  and  navigating  upon  the 
Thames  in  the  course  of  her  voyage  to  her  place  of  destination,  the  owners 
were  bound  by  the  words  of  the  second  section  to  have  a  pilot  on  board.  Btx 
V.  Lambi^  5  1*.  R.  76,  and  Rex  v.  Neale,  8  T.  R.  241,  were  decided  on  the 
statute  6  G.  2,  c.  20.  The  words  of  that  statute  are  very  different  from  those 
used  in  the  statute  0  G.  4,  c.  125,  s.  2.  Then,  assuming  this  to  be  a  case 
within  section  2,  does  it  fall  within  the  excepting  clause  in  section  68 1  That 
exempts  from  the  obligation  to  take  pilots  the  master  of  any  vessel  brought 
into  port  afterwards  removing  such  vessel  for  the  purpose  of  entering  into  or 
going  out  of  any  dock,  or  for  changing  the  moorings  of  such  vessel.  At  the 
time  *when  the  cause  (^  action  arose,  the  vessel  was  not  removing  for  r^iM 
the  purpose  of  entering  or  going  out  of  any  dock,  or  for  changing  her  ^ 
moorings.  But  she  was  proceeding  on  her  voyage  to  herplace  of  destination, 
for  the  purpose  of  discharging  her  cargo.  The  case  of  Thomion  v.  Boland, 
2  Bingh.  219,  is  in  point  The  question  in  that  case  arose  on  the  twenty' 
second  section  of  the  62  G.  8,  c.  89,  the  words  of  which  are  the  same  as  thoie 
in  the  sixty-third  section  of  the  6  G.  4,  c.  125 ;  snd  it  was  held  that  the  vessel, 
having  proceeded  a  mile  from  Standgate  Creek  towards  London,  ought  to  hare 
had  a  pilot.  Here  the  vessel  was  proceeding  from  one  part  of  the  port  of 
London  to  another,  which  was  her  place  of  destination.  But,  assuming  thtt 
the  owners  of  the  vessel  were  not  bound  by  law  to  take  a  pilot,  still,  having 
had  a  pUot  on  board,  they  are  exempted  from  responsibility.  Section  55  is 
general,  and  exempts  owners  from  responsibility  for  any  damage  accruing  by 
default  of  any  licensed  pilot  acting  in  the  charge  of  any  vessel  in  pursuance  of 
ttie  provisions  of  that  act,  so  long  as  such  pilot  shall  be  duly  qualified  to  ha?e 
the  charge  of  the  vessel.  Here  the  pilot  was  duly  qualified  to  have  charge  of 
the  vessel  in  her  passage  from  the  London  docks  to  Coxe*s  quay.  He  was« 
therefore,  acting  in  the  charge  of  the  vessel  in  pursuance  of  the  provisions  cS 
the  act;  CarnUhert  v.  Sydeboiham,  4  M.  d^  8.  77,  and  The  Mtomey  Genend 
T*  Caee^  8  Price,  802;  and  the  inference  drawn  from  those  eases  in  Abbott  on 
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Shipping*  p«  160,  do  not  apply*  because  thoee  cases  turned  on  the  LiTerpool 
aet,  which  is  differently  woided  from  the  statute  6  G.  4,  c.  135. 

Cur.  adv.  tuU. 

*6ft3l  ^Batlbt.  J.t  This  was  an  action  against  the  owners  and  pilot  of  a 
^  brig,  for  an  injury  done  by  the  brig  whilst  moving  from  the  London 
docks  to  Coze's  quay,  and  the  question  was,  whelher,  under  Ihe  late  pilot  act, 
6  G.  4,  c.  125,  the  owners  were  entitled  to  an  acquittal?  There  was  no  ques* 
tfon  but  that  the  injury  was  occasioned  by  the  neglect  or  default  of  the  pilot; 
so  that  die  owners  were  clearly  entitled  to  an  acquittal*  under  the  fifty-fifth 
section  of  that  act,  if,  under  the  circumstances,  it  was  necessary  that  the  br^ 
should  have  a  pilot  on  board  at  the  time;  but  it  was  insisted  that  the  protection 
under  section  fi Ay-five  extended  to  no  case  where  the  ship  was  under  no  obliga- 
tion to  have  a  pilot  oo  board;  and  it  was  contended,  that  at  the  time  this  injury 
was  done  thi«  brig  was  under  no  such  obligation.  It  is  upon  this  latter  point 
our  opioion  is  foimded,  and  we  have  had  the  benefit  of  conferring  with  Lord 
TsNTEaPEN  upon  the  subject.  By  this  act,  all  ships  and  vessels  navigating 
aad  passing  up  pr  down  or  upmi  the  rivers  Thames  or  Medway,  and  the  sevend 
channels,  creeks,  and  docks  thereof  or  therein,  between  Orfordness,  the  Downs, 
or  Isle  of  Wight,  and  London  bridge,  are  to  be  conducted  and  piloted  within 
those  limits  (except  as  thereinafter  is  provided)  by  licensed  pilots,  and  no  other 
pilots  or  persons ;  and  the  only  exception  applicable  to  this  case  was  section 
8ixty«three,  which  gave  an  exemption  from  penalties  for  removing  a  ship  in 
port,  for  the  purpose  of  entering  into  or  going  out  of  any  dock,  or  for  changing 
iti  moorings ;  and  it  was  urged  in  this  case,  that  at  the  time  in  question  this 
brig  was  merely  changing  her  moorings.  The  brig  was  loaded  with  fruit  and 
«A^-i  wine,  the  former  deliverable  at  Fresh  whan  or  *Coxe*s  quay,  both  in 
-J  Thaoies  street,  and  considerably  above  the  London  docks,  the  latter 
deliverable  in  the  London  docks.  The  fruit  constituted  the  upper  part  of  the 
caigo,  and  the  wine  could  not  be  delivered  until  the  firuit  was  out;  so  that 
unless  the  owners  could  come  to  some  new  arrangement  with  the  persons  who 
were  to  have  the  fruit,  Fresh  wharf  or  Coxe's  quay  was  the  place  to  which  the 
ship  should,  in  the  first  instance,  have  proceeded,  and  they  had  no  right  to  stop 
her  short  of  one  or  the  other  of  these  places.  It  waiB  thought  fit,  however,  to 
put  into  the  London  docks,  and  to  stop  short  there,  under  the  chance  that  they 
might  be  able  to  come  to  some  arrangement  with  the  consignees  of  the  fruit, 
to  procure  their  consent  for  discharging  the  fruit  there ;  and  upon  being  disap- 
pointed in  that  respect,  they  got  a  fresh  pilot,  left  the  docks,  and  were  pro- 
ceeding to  Goxe*s  quay,  when  the  injury  for  which  the  action  was  brought 
was  committed ;  and,  imder  these  circumstances,  we  ace  of  opinion  that  this 
brig  was  not  to  be  considered  as  merely  changing  her  moorings.  It  is  not 
necessary  for  us  to  decide,  whether,  where  a  ship's  cargo  is  deliverable  at 
different  parts  of  the  port  of  London,  and  a  removal  becomes  necessary  after 
she  has  reached  the  place  where  she  is  first  to  begin  her  delivery,  such  remo- 
val shall  be  deemed  a  change  of  mooring;  but  our  opinion  is  this,  that  if  a  ship 
stops  short  before  she  reaches  the  place  at  which  she  ought  to  stop,  a  removal 
thence  to  the  place  to  which  she  ought  to  have  gone  in  the  first  instance,  is  not 
a  mere  change  of  mooring,  and  is  not  within  the  exemption  in  question.  This 
brig  had  no  right  to  stop  at  the  London  docks ;  she  ought  to  have  proceeded,  in 
the  first  instance,  to  Fresh  wharf  or  Coxe's  quay ;  and  when  she  was  pro- 
ceeding thither  from  the  docks  she  was  going  to  what  was,  properly,  her 
*0051  ^'%^"^^  Mestination-— she  was  sailing  to  reach  what  was  her  journey's 
^  end,  and  not  merely  changing  her  moorings.  For  these  reasons,  we 
are  of  opinion  that  the  master  was  bound,  at  that  time,  to  have  a  pilot  on  board, 
and,  consequently,  that  the  owners  are  exempt  from  liability.  The  verdict* 
therefore,  must  m  entered  for  Robert  and  John  Slade,  and  against  Voy. 

t  The  Judgment  of  the  Court  was  not  delivered  till  Triniif  form. 
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The  KING  v.  The  Inhmbilanto  of  RIDOWELL,  ia  the  Connty  of  ESSEX. 

Where  mn  instrument,  which,  in  terms,  purported  to  be  a  conveymnce  of  land,  bat  which, 
not  being  by  deed,  eoald  not  operate  as  such,  contained  a  stipulation  not  to  disturb  tbs 
party  intended  to  talie  the  premises,  in  the  enjoyment  of  them,  it  was  held  to  operate  u 
an  agreement,  and  to  require  a  stamp  appropriate  to  such  inotromenL 

Upon  appeal  against  an  order  of  two  justices,  whereby  G.  Ayleo  and  Im 
wife  were  removed  from  the  parish  of  Ridgwel],  in  the  coanty  of  Essex,  to  th« 
parish  of  Ashen,  in  the  same  county,  the  sessions  quashed  the  order,  subject  lo 
the  opinion  of  this  Court  on  the  following  case : 

At  the  trial  of  the  appeal,  the  respondents  proposed  to  establish  a  derintiTe 
settlement  for  the  pauper,  G.  Aylen,  from  his  father,  J.  Aylen  the  younger,  by 
proving  that  the  father  was  setded  by  estate  in  the  appellant  parish  of  AflbeB, 
and  for  that  purpose  offered  in  evidence  an  instrument  which  had  been  origi- 
nally written  on  unstamped  paper,  but  which,  for  the  purposes  of  the  appeal, 
had  been  stamped  with  a  SOs.  agreement  stamp,  and  a  6ne  of  5/.,  paid  at  the 
stamp  office  on  procuring  such  80#.  stamp  to  be  impressed  thereon,  llie 
instrument  was  in  the  following  words :  **An  agreement  made  the  20th  day  of 
February,  1805,  between  Joseph  Aylen,  of  Ridgwell,  in  the  county  of  Essex, 
blacksmith,  of  the  one  part,  and  Joseph  Aylen  the  younger,  of  the  same,  black- 
smith, of  the  other  part,  as  follows :  the  said  Joseph  *Aylen  the  elder,  rtt^M 
in  consideration  of  the  natural  love  and  affection  which  he  has  and  bears  ■- 
to  his  son,  Joseph  Aylen,  and  for  the  further  consideration  of  the  sum  of  l&L 
19«.  of  lawful  money  of  Great  Britain,  does  fully,  clearly,  and  absolutdy 
remise,  release,  and  for  ever  quit  claim  unto  his  son,  Joseph  Aylen,  the  full  aad 
peaceable  possession  of,  in,  or  to  all  that  moiety  or  two  thirds  of  a  tenement  or 
cottage  situate  in  Ashen,  otherwise  Esse,  together  with  the  yards  and  premisei 
and  appurtenances  thereunto  belonging,  to  hold  all  the  said  moiety  or  two  thirds 
of  the  aforesaid  messuage  or  tenement,  with  the  hereditaments  and  appurtenanti 
to  the  same  belongiuf ,  to  my  said  son,  Joseph  Aylen,  and  to  his  heirs  sod 
assigns  absolutely  and  for  ever ;  and  I  the  said  J.  Aylen  the  elder,  nor  my 
heirs,  nor  any  other  person  or  persons  for  me  or  them,  or  in  my  or  their  names, 
or  in  the  right  or  stead  of  any  of  them,  shall  or  will,  by  any  ways  or  meini 
hereafter,  have,  claim,  challenge,  or  demand  any  estate,  right,  title,  or  interest, 
be  it  by  last  will  or  testament,  or  otherwise,  of,  in,  or  to  the  said  premises,  or 
any  part  or  parcel  thereof,  but  from  all  and  every  action,  right,  estate,  tide, 
interest,  or  demand  of,  in,  or  to  the  said  premises,  or  any  part  thereof,  they  and 
every  of  them  shall  be  utterly  excluded  and  barred  for  ever."  The  execution 
of  the  instrument  was  duly  proved,  but  the  appellant*s  counsel  objected  to  its 
admissibility  in  evidence  on  the  ground  that  it  had  not  a  proper  stamp,  where* 
upon  the  Court  of  Quarter  Sessions  decided  that  it  could  not  be  received  in  evi- 
dence, and  on  that  ground  quashed  the  order  of  removal,  subject  lo  the  opinion 
of  this  Court,  whether  it  was  admissible  in  evidence  for  the  purpose  of  proving 
a  derivative  setdement  for  the  pauper  in  the  parish  of  Ashen. 

*Khox  and  MlrehouH^  in  support  of  the  onler  of  sessions.  Tlie  p,«g. 
question  in  this  case  arises  on  the  statute  44  G.  8,  c.  98,  which  requires  ^ 
that  every  '*  deed,  instrument  of  conveyance,'*  &c.,  shall  have  a  stamp  of  1/.  lOi. 
Whatever  may  be  the  specific  denomination  of  this  instrument,  it  cannot  he 
denied  that  it  was  intended  by  the  party  who  executed  it,  and  understood  by 
the  party  who  took  possession  under  it,  as  an  **  instrument  of  conveyance/' 
That  it  was  so  intended,  and  not  meant  as  an  agreement  to  convey,  or  to  do 
any  future  act,  is  evident  upon  the  face  of  it.  There  are  many  cases  bearing 
upon  this  point,  where  the  question  has  been,  whether  certain  instruroenis 
operated  as  agreements  for  leases,  or  as  leases.  However  nice  the  distinctions 
may  be  in  the  earlier  cases  upon  this  subject,  the  rule  now  adopted,  as  laid 
down  in  Poole  v.  BerUky,  19  East,  168,  is,  ••  that  the  intention  of  the  parties> 
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u  declared  by  the  words  of  the  instniment,  shows  whether  it  was  meant  as  an 
agreement  fcir  a  lease,  or  as  a  lease.'*     Here^  then,  there  is  nothing  executory. 
A  present  interest  passed  by  it.     The  words,  *•  I  do  fully,  clearly,  and  abso- 
lutely remise,  release,'*  ^.,  are  words  employed  in  a  release,  and  the  con- 
cluding part  would  receive  effect  as  a  covenant  to  stand  seised  to  uses,  had  the 
inttniment  been  under  seal.    The  parties  acted  upon  it  as  an  **  instrument 
of  conveyance,"  and  as  such,  the  case  finds  that  it  was  offered  as  evidence  of 
tide  by  the  respondents  to  show  a  settlement  by  estate.    Inartificially  as  this 
instrument  is  expressed,  it  cannot  be  said  that  it  does  not  declare  distinctly  what 
the  parties  intended  by  it.     It  cannot  be  contended,  that  because  •'  instrument 
*668l  ^  ^conveyance"  is  enumerated  in  the  act  among  specialties,  it  is  only 
-^  to  bear  a  stamp  of  1/.  10««,  when  it  has  all  the  requisites  of  a  specialty. 
That  point  has  been  decided  in  QoodiUU  v.  Way,  1  T.  R.  785.     There,  a 
paper  writing  not  under  seal  purporting  to  be  a  lease,  was  offered  as  such  in 
evidence,  and  rejected  because  it  was  not  stamped  as  a  lease.    It  was  aigued, 
that  the  word  **lease"  was  inserted  in  the  stamp  act  then  in  operation  among 
other  instruments  that  were  all  specialties,  and  therefore  a  lease  was  not  intended 
to  be  included  unless  by  deed ;  but  the  Court  ruled  that  the  stamp  was  an 
hnproper  one,  the  object  of  the  legislature  being  merely  to  raise  a  revenue  from 
certain  things  enumerated,  and  there  being  no  reason  why  one  of  the  things 
should  be  charged  rather  than  another.    'Ilie  document  in  question  was  one  of 
those  diings,  and  under  the  present  stamp  aet  should,  as  an  **•  instrument  of 
conveyance,'*  have  been  impressed  with  a  stamp  of  1/.  10#.,  and  the  Court  below 
therefore  did  right  in  refecting  it.   It  need  not  be  inquired  what  effect  a  court  of 
law  would  give  to  this  instrument,  though  it  may  be  observed,  that  the  statute 
of  frauds  requires  only  that  instruments  to  convey  lands  should  be  aigntd.  It  is 
sufficient  that  the  party  executed  this  instrument  as  an  instrument  of  convey- 
ance, and  that  it  was  tendered  as  such  at  the  hearing  of  the  appeal. 

JcMopp  and  Bowling,  contra.  This  paper-writing  was  not  an  ^  instrument 
of  conveyance ;"  for,  whatever  might  be  the  intention  of  the  parties,  it  wanted 
the  legal  requisites  of  an  instrument  of  conveyance,  in  not  being  under  seal. 
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It  might  be  taken  as  a  nullity,  and  ^totally  inoperative,  when  it  would 


have  required  no  stamp  of  any  denomination;  or  as  an  agreement,  when 
the  stamp  affixed  to  it  would  be  the  proper  one.  It  was  offered  in  evidence  to 
prove  under  what  circumstances  the  pauper's  father  had  been  in  possession 
6f  the  premises  in  Ashen,  and  was  not  offered  as  a  conveyance.  Whatever 
might  be  the  effect  of  tliis  instrument  is  immaterial  on  this  occasion,  the 
respondents  contending  only  that  it  ought  to  have  been  received  in  evidence. 

Batlbt,  J.  Whether  trie  stamp  of  I/,  was  the  appropriate  stamp  for  this 
instrument  depends  on  the  legal  effect  of  the  instrument  itself.  The  stamp  act 
now  in  force  imposes  a  duty  of  thirty  shillings  on  every  deed  or  other  instru- 
ment of  conveyance,  surrender,  lease,  release,  grant,  appointment,  con6rmation, 
assignment,  transfer,  covenant,  or  any  other  obligatory  instrument  (not  other- 
vise  charged  in  the  schedule)  which  may  be  enrolled.  This  is  not  a  deed, 
because  it  is  not  under  seal.  It  purports  to  operate  as  a  conveyance  of  land, 
but  it  cannot  so  operate,  because  it  is  not  a  deed.  It  is  not,  therefore,  a  release, 
grant,  k^.  Then  the  only  quesdon  is,  does  it  fall  within  the  other  words, 
**any  obligatory  instrument  (not  otherwise  charged  ?")  In  what  respect  is  this 
an  obligatory  instrument  T  It  does  not  divest  the  father  of  his  interest  in  any 
portion  of  the  land  which  it  purports  to  convey.  There  is  one  clause  by  which 
the  &ther  stipulates  not  to  claim  any  estate  or  interest  in  the  premises  which 
the  instrument  purports  to  convey,  and  I  think  that  that  operates  as  an  agree- 
ment by  the  father  not  to  disturb  the  son  in  the  enjoyment  of  the  premises. 
*ff70l  '^^  instrument  does  not  operate  as  a  *oonveyance  of  the  land,  but 
^  merely  by  way  of  agreement  The  stamp  affixed  to  it,  therefore,  was 
ffie  proper  one ;  and  that  being  so,  it  ought- to  have  been  received  in  evidence, 
thoi^,  as  it  does  not  operate  as  a  conteyanoe .  of  any  interest  in  the  land,  it 
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will  not  adiranee  the  case  of  the  lespondentB.    The  ease  mostt  faowerer,  go 
down  to  the  seaeione  to  be  reheerd* 

HoLROTn*  J«  This  kietniaieot  pntporli  to  openie  at  a  idaaseL  8afpi» 
wg  it  eodld  00  operatOt  independent  of  other  ciicumatancee,  as  it  would  if  it 
were  by  deed,  it  ought  to  have  had  a  release  stampy  bot  when  it  depends  on 
other  circumstances  whether  it  could  operate  as  a  release  or  not,  it  does  not 
require  a  release  stamp.  Assuming  that  this  could  be  considered  as  a  lease  ia 
writing,  not  under  seal*  yet  if  it  operated  as  a  lease,  it  ought  to  have  been 
impressed  with  a  stamp  proper  for  a  lease.  Here  the  instrument,  not  beny 
under  seal,  could  not  per  $e  operate  as  a  release  of  any  interest  in  land.  It 
could  operate  as  an  agreement  only  not  to  molest  the  son  in  the  enjoyoiait  of 
the  premises;  and  having  an  agreement-stamp,  I  think  it  was  adniiwUe  in 
evidence,  not  as  an  instrument  conveying  any  estate  or  interest  in  laud,  but  at 
an  agreement  by  the  father  not  to  disturb  the  son  in  the  poesession  of  the 
premises. 

LrrrLBDAUB,  J.  This  instrument  operates  as  an  agreement*  or  not  at  aD. 
It  clearly  does  not  convey  any  legal  or  equitable  interest  in  the  land.  If  it 
were  not  for  the  clause  by  which  the  father  binds  himself  not  to  disturb  die 
son  in  the  enjoyment  of  the  premises,  perhaps  it  would  not  require  any  stamp 
whatever.  *rhat  ^clause  makes  it  operate  as  an  agreementt  and  aa  such  ^^^ 
I  think  it  was  admissible  in  evidence.  '* 

Case  aent  back  to  the  aessions  to  be  reheard.! 

t  Tbs  order  of  removal  was  eoafinned  it  the  foUowiiur  osorions,  whan  the  roaeondentt 
•bowed  a  derivttive  MttlemeDt  from  the  panper*e  grandiacher  in  Ashen,  and  did  sot  fioa 
it  necessary,  therefore,  to  ofier  this  piper  m  evidence  to  eatablieh  hie  falber'e. 


MILNES  V.  DUNCAN,  Gent,  one,  Ac. 

A  bill  of  edcchange  was  drawn  in  Ireland  upon  tbe  stamp  reqnired  by  law,  which  wu  len 
in  amount  than  the  stamp  reqnired  for  such  a  bill  drawn  in  England ;  bat  there  wu 
nothinff  on  the  face  of  the  bilf  to  ihow  that  it  had  been  drawn  in  Ireland.  The  holder 
in  England  neelected  to  present  it  for  payment,  and  held  it  a  month  after  it  wu  die. 
The  acceptor  having  become  bankrupt,  the  holder  applied  for  payment  to  the  iodoner 
who  had  paid  it  to  him.  The  latter  refused  to  pay  it,  alleging  that  the  holder  had  mide 
it  his  own  by  his  laches.  The  holder  then  threatened  to  soe  him,  alleging  that  the  bill 
was  void,  on  the  ground  that  it  wee  drawn  on  an  improper  stamp.  The  iodofser 
inspected  the  bill,  and  finding  that  the  stamp  was  not  that  required  for  a  bill  of  the  sum 
amount  drawn  in  England,  but  ignorant  of  the  fact  that  it  had  been  drawn  in  Irelsod, 
paid  the  amount  to  the  holder:  Held,  that  this  was  money  paid  in  ignorance  of  tbe  fact, 
and  there  being  no  laches  imputable  to  tbe  psrtv  who  paid  the  money,  he  might  reosver 
ii  back  in  an  action  for  money  had  and  reeeived. 

AssuMFSTT  for  money  had  and  received.  Pleat  general  issue.  At  the  trial 
before  Lord  TsNTEnnsN,  C.  J.«  at  the  Middlesex  sittings,  afier  Trinity  tenn, 
1826*  a  verdict  was  found  for  the  plaintiff  for  16tf.,  subject  to  the  opinion  of 
this  Court  on  the  following  ease; 

The  plaintiff,  who  was  an  attorney,  resident  at  Matlock  in  Derbyshire,  waf 
employed  by  die  defendant,  an  attorney,  resident  in  London,  to  receive  the 
rents  of  an  estate  belonging  to  the  defendant,  situated  near  Madock.  In  the 
course  of  this  employment  die  plaintiff*  on  the  11th  of  February,  1820,  having 

groviously  reeeived  from  the  tenants  of  the  estate  more  than  the  sum  of  iML 
e  inclosed  in  a  letter  of  that  date,  to  the  defendant,  die  f^rilowing  Irish  bill  of 
exehaitge  for  16tf«,  in  part  liquidation  thereof: 
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*Jll50.  Glen  Aone  Milbt  Not.  34th,  1826. 

Three  months  afler  dale,  pay  to  our  order  IftO/.  ateriing,  in  London,  value 
received. 
Mr.  Genid  Atkinson,  liverpool.  Atkineoa,  Chenmey,  4c  Atkinson* 

The  hill  had  several  indorsements,  but  there  was  nothing  in  those  indorsements 
to  show  that  the^bill  had  been  drawn  or  indorsed  in  Ireland.     On  the  13th  of 
Febra-dry,  the  defendant  acknowledged  the  receipt  of  the  bill.    The  bill  became 
doe  on  the  27th  of  February,  but  was  not  then  presented  for  payment;  and 
upon  the  20th  of  March,  the  defendant  wrote  the  following  letter  to  the  plain- 
tf^:  "lam  sorry  to  acquaint  you  that  the  bill  for  150/.  yon  sent  me  for  the 
rent  has  not  been  honored.     This  bill  is  drawn  by  or  in  the  name  of  Atkinson 
and  two  other  names  from  some  mills,  but  the  writing  is  so  bad,  that  I  cannot 
make  the  name  or  the  place  out:  what  am  I  to  do  in  thisT'     The  plaintiff 
received  this  letter  on  the  following  day,  and  on  the  same  day  appliea  to  his 
immediate  indorsers,  Messrs.  Arkwright  Si  Co.,  bankers  at  Wirksworth,  to 
take  up  the  bill,  which  they  refused  to  do,  because  it  had  been  so  long  over- 
held.    On  the  same  day  the  plaintiff  wrote  to  the  defendant,  and  informed  him 
he  had  received  the  bill  for  150/.  from  his  bankers,  Arkwright  &  Co.,  of 
Wirksworth,  and  since  the  receipt  of  the  defendant's  letter  had  applied  to  them 
on  the  subject  of  it,  and  they  refused  to  pay  it  on  the  ground  that  it  had  been 
so  long  overheld.     On  the  25th  of  March  the  defendant  wrote  to  the  plaintiff, 
and  said,  it  was  unnecessary  for  him  (defendant)  to  enter  on  the  subject  of  sup- 
*673l  P^^  delay,  as  the  bill  was  an  absolute  nullity,  by  being  drawn  on  a 
-^  stamp  of  inferior  value ;  *and  he  requested  the  plaintiff,  with  as  litd^ 
delay  as  possible,  to  remit  him  the  amount  of  the  rent,  in  which  case  he  would 
return  the  void  bill.     To  this  the  plaintiff,  on  the  27Ui  of  March,  replied,  that 
he  had  again  applied  to  Arkwright  &  Co.,  and  they  had  refused  to  have  any 
thing  to  do  with  the  bill,  because  it  had  been  overheld  for  so  long  a  time,  and 
that  he,  the  plaintiff,  had  directed  his  agent,  Mr.  Forbes,  to  caU  upon  him, 
defendant,  ana  confer  with  him  on  the  subject,  and  requested  him  to  show 
Forbes  the  bill.     A  clerk,  by  the  direction  of  Forbes,  called  on  the  defendant 
on  the  29ih  of  March,  and  after  inspecting  the  bill,  said  it  was  drawn  on  a  4«. 
stamp.    On  the  30th  the  defendant  wrote  to  the  plaintiff  and  informed  him 
that  he  declined  presenting  the  illegal  bill  of  exchange  to  any  person  for  pay. 
ment,  because  he  might  thereby  subject  himself  to  a  penalty  as  the  other  parties 
on  the  bill  had ;  and  that  if  his  (plaintiff*s)  bankers  still  obstinately  refused  to 
have  any  thing  to  do  with  the  illegal  bill,  he  should  resort  to  other  means ;  and 
as  his  determination  was  formed,  it  would  be  better  to  act  on  it  immediately, 
and  therefore  desired  the  plaintiff  to  inform  him  in  the  course  of  a  post  or  two 
if  he  (plaintiff)  would  instruct  Forbes  to  appear  for  him.     Upon  the  3d  of 
April,  Forbes'  clerk,  by  the  plaintiff's  direction,  again  called  upon  the  defend- 
ant, and  informed  him  that  he  had  written  to  the  plaintiff,  and  expected  to 
receive  the  amount  of  the  bill  in  a  post  or  two,  until  which  time  he  requested 
no  proceedings  should  be  taken ;  and  on  the  7th  of  April,  the  same  clerk,  by 
the  direction  of  Forbes,  paid  the  amount  of  the  bill,  and  at  the  time  of  so  paying 
it,  a  second  time  saw  and  inspected  the  bill,  which  the  defendant  delivered  up 
to  him,  and  gave  the  following  receipt:  *«7th  April,  1826,  received  of  James 
*6741  ^^^^^*  *£sq.,  by  the  payment  of  Mr.  Forbes,  his  agent,  two  bank  post 
-"  bills,  value  150/.,  for  a  void  bill  of  exchange  sent  to  me  by  Mr.  Milnes 
for  rent.'*     Up  to  this  period  the  bill  in  question  had  been  considered  and 
treated  by  both  parties  as  an  English  bill,  but  it  afterwards  turned  out  to  be  an 
Irish  bin,  and  impressed  with  a  proper  stamp  suitable  to  such  bill.     Upon  the 
discovery  of  which,  on  the  12th  of  April,  the  plaintiff  presented  the  bill  at  Messrs. 
Williams,  for  payment,  which  was  refused  by  them.     But  if  it  had  been  pre- 
sented when  it  became  due,  there  were  at  that  time  assets  in  their  harids,  and 
it  would  have  been  paid.    The  acceptor  became  bankriipt  on  the  20th  of  JunOi 
lB26t  which  was  after  the  present  action  had  be6n  eommeneed.  •   • 
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Coleridge  for  the  plaintiff.   The  money  songht  to  be  recovered  in  this  acdon 
was  not  paid  under  any  iniatake  of  the  law,  but  under  a  mistake  of  the  real 
facts.     That  mistake  of  the  plaintiff  was  occasioned  in  the  first  instance  by  the 
defendant  himself,  at  a  time  when  by  his  own  laches  he  had  made  the  biU  bii 
own.     There  has  been  no  consideration  for  the  money,  and  no  inteetioo  to  gife 
it  without  consideration.     Nor  has  there  been  any  delay  on  the  plaintiflTs  pan 
in  making  his  claim,  so  as  to  alter  the  defendant's  situation  in  relation  to  the 
other  parties.   Upon  general  principles,  therefore,  the  money  may  be  recovered. 
It  is  an  established  principle  that  money  paid  under  a  mistake  of  the  law  cinoot 
be  recovered  back ;  but  there  is  another  principle  also  established  by  decided 
cases,  that  where  it  is  against  conscience  in  the  party  receiving  money  to  retain 
it,  or  where  the  payment  is  made  in  ignorance  of  the  facts,  and  *there  r^m 
is  no  illegality  in  the  transaction,  an  action  will  lie  to  recover  it.   AIoie$  ^ 
T.  Macfariane^  2  Burr.  100ft.     The  same  principle  is  recognised  in  Bizt  t. 
Dickaeon,  1  T.  R.  28ft,  and  by  Mansfield,  C.  J.,  and  Chaxbbb,  J.,  in  Brih 
bane  v.  Dacrea^  5  Taunt.  143.    Then  is  it  against  conscience  for  the  defendant 
to  retain  the  money  T     On  the  17th  of  February  he  received  a  good  bill  four- 
teen days  before  it  was  due,  and  without  having  any  idea  of  its  being  void,  he 
neglected  to  present  it  for  payment  when  due.    By  his  negligence  it  became  u 
against  all  prior  indorsers  waste  paper.    He  was  told  so,  and  that  the  iodorsen 
would  not  nold  themselves  liable.     On  the  25ih  of  March,  he,  having  the  bill 
in  his  possession,  made  a  statement  false  in  fact,  that  the   bill  was  on  an 
improper  stamp,  and  on  the  29th  relied  upon  that  circumstance  as  a  ground  for 
refusing  to  present  it  for  payment,  and  threatened  to  sue  the  plaintifi^  and  thereby 
induced  him  to  pay  the  money,  which  he  (defendant)  had  no  right  in  con- 
science to  receive.  The  defendant  at  that  time  either  knew  the  bill  to  have  been 
drawn  in  Ireland,  or  he  believed  it  to  have  been  drawn  in  England.    If  he 
knew  the  bill  to  have  been  drawn  in  Ireland,  the  money  was  obtained  by  iiraod. 
If  he  believed  it  to  have  been  drawn  in  England,  how  can  he  profit  honestly 
by  the  same  mistake  in  another  into  which  he  had  first  fallen  himself,  and  then 
led  that  other  T 

Comyrif  contra.  The  money  was  paid  by  the  plaintiff  at  a  time  when  he 
had  full  means  of  knowledge  of  the  facts,  and  that  beiitf  so,  it  cannot  be  reco- 
covered  back.  Biline  v.  Lumley^  2  East,  469.  Lord  Ellenborough  in  that 
case  'treats  Chatfield  v.  PaxtoUf  cited  by  Gibbs,  J.,  in  BriMbane  v.  p^g** 
Daeree,  5  Taunt.  15ft,  as  a  decision  not  to  be  relied  upon.  When  the  *- 
plaintiff  was  informed  that  the  stamp  was  improper,  it  became  his  duty,  before 
he  paid  the  money  claimed,  to  use  due  diligence  to  ascertain  whether  it  was  so 
or  not,  and  for  that  purpose  he  ought  to  have  inquired  where  the  bill  was 
drawn.  He  had  received  the  bill,  and  had  opportunities  not  only  of  inquiring 
of  the  person  from  whom  he  received  it,  but  of  tracing  it  through  the  different 
indorsers  up  to  the  drawer;  and  if  he  had  done  so,  he  would  have  discovered 
that  it  was  drawn  in  Ireland,  and  had  a  proper  stamp. 

Coleridge  in  reply.  The  decision  in  the  case  of  Bilbie  y.  Lumley^  2  East, 
469,  does  not  go  to  the  extent  that  money  paid  by  a  person  with  full  means  of 
knowledge  of  the  facts,  may  be  recovered  back,  although  it  is  so  stated  in  the 
marginal  abstract  of  the  case.  At  Plisi  Prius  the  case  was  argued  by  the 
plaintiff's  counsel  as  if  the  payment  had  been  made  under  a  mistake  of /otTt 
and  Lord  Ellbnbobouoh,  in  banc,  assumed  as  the  ground  of  his  decision,  that 
the  party  had  a  full  knowledge  of  all  the  facts  of  the  case ;  and  Lawrbkce,  Jm 
citea  it  as  an  authority  to  that  extent  only  in  Lothian  v.  Henderiorif  3  B.  &  P> 
620,  and  it  was  so  treated  by  the  counsel  and  the  Judges  in  Briebane  v.  Dacrt^ 
It  has  never  been  decided  that  money  paid  under  ignorance  of  the  facts,  but 
with  means  of  knowledge,  may  not  be  recovered  back.  The  principle  of  the 
nile  is  comprised  in  the  maxim  volenti  non  Jit  injuria.  Every  man  is  pre- 
sumed to  know  the  law,  and  if,  knowing  the  faqt  also,  he  chooses  to  make  a 
payment,  that  becomes  a  gift  which  it  is  not  contrary  to  good  eonscieooe 
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Hot  the  donee  to  retain,  but  is  so  for  the  donor  to  seek  to  recover.  But 
this  maxim  does  not  apply  to  a  case  where  money  is  paid  under  igno- 
rance of  tlie  fact.  It  wiU  be  said  that  as  knowledge  of  the  law  is  to  be  pre- 
sumed, so  ought  knowledge  of  the  facts  where  there  are  means  of  knowledge. 
The  former,  however,  is  a  presumption  of  law  founded  on  reasons  of  public 
policy,  against  which  no  proof  is  available.  The  latter  is  a  presumption  of 
fact  always  to  be  rebutted  by  evidence,  and  here  rebutted. 

Batlet,  J.     I  am  of  opinion  that  the  plaintiflfis  entitled  to  recover.     There 
is  no  doubt  as  to  the  rule  of  law  applicable  to  this  case.    If  a  party  pay  money 
uoder  a  mistake  of  the  law,  he  cannot  recover  it  back.     But  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no  laches  are  imputable  to  him,  (in  respect 
of  his  omiicing  to  avail  himself  of  the  means  of  knowledge  within  his  power,) 
he  may  recover  back  such  money.     In  this  case  the  question  is,  whether  there 
was,  on  the  part  of  the  plaintiff,  at  the  time  when  he  made  the  payment,  igno- 
rance of  the  true  state  of  the  facts,  or  any  negligence  imputable  to  him,  in  not 
availing  himself  of  the  means  of  knowledge  within  his  power  ?     The  bill  was 
remitted  to  the  defendant  before  it  was  due.    He  neglected  to  present  it  for  pay- 
ment when  due,  and  held  it  a  month.     In  consequence  of  that  neglect  the  bill 
was  not  paid.    Assuming  that  there  was  no  defect  in  the  bill  which  rendered  it 
void,  but  that  it  was  a  valid  bill,  the  negligence  of  the  defendant  destroyed  all 
right  of  the  plaintiff  to  recover  against  the  prior  indorsers.     The  situation  of 
the  parties  was  varied  by  this  negligence  of  the  defendant.     On  the  20th  of 
*678l  ^^^h«l<>^  ^^^  ^^  ^ill  became  due,  he  communicated  to  the  ^plaintiff 
■^  that  the  bill  had  not  been  paid.     At  that  time  the  defendant  does  not 
appear  to  have  been  aware  of  any  infirmity  in  the  bill.    The  plaintiff  apprised 
Arkwright  and  Co.  of  this,  and  they  refused  to  pay,  on  the  ground  that  the  bill 
had  been  held  over.     The  defendant  then,  for  the  first  time,  insisted  that  the 
bill  was  void,  on  the  ground  that  it  had  an  improper  stamp,  and  he  refused  to 
present  for  payment  what  he  called  the  illegal  bill.     It  is  quite  clear  that  the 
defendant  at  that  time  tliought  the  bill  was  improperly  stamped.     The  circum- 
stance of  his  being  misled  is  very  strong  evidence  to  show  that  the  bill  itself 
did  not  supply  to  the  holder  adequate  means  of  knowing  whether  it  was  pro- 
perly stamped  or  not.     Payment  of  the  amount  of  the  bill  was  made  by  the 
plaintiff,  under  the  impression  that  the  bill  was  void.     That  may  be  collected 
from  the  receipt,  which  states  the  payment  to  have  been  made  in  respect  of  a 
void  bill  of  exchange.     The  defendant  accepted  the  money,  on  the  supposition 
that  the  bill  was  void.     It  afterwards  turned  out  that  the  bill  was  drawn  in 
Ireland,  that  it  had  an  appropriate  stamp,  and,  consequently,  was  a  valid  bill. 
The  money  was,  therefore,  paid  to  and  received  by  the  defendant,  under  a  mis- 
take as  to  a  particular  fact,  viz.,  the  place  where  the  bill  was  drawn.     Then 
are  any  laches  imputable  to  the  plaintiff?    If  it  had  appeared  on  the  face  of  the 
bill,  to  have  been  drawn  in  Ireland,  there  would,  perhaps,  have  been  laches  on 
his  part  in  making  the  payment,  under  an  idea  that  the  bill  was  drawn  in  Eng- 
bnd  and  had  an  improper  stamp,  when  he  might,  by  due  inquiry  of  the  prior 
indorser,  have  learned  that  the  bill  was  drawn  in  Ireland,  and  was  a  valid  bill. 
But  neither  the  date  nor  the  indorsements  were  calculated  to  raise  in  the  mind 
of  any  person  who  saw  the  bill,  any  suspicion  that  it  was  drawn  in  Ireland. 
*679n  ^^  ^^^  circumstances  were  *as  much  calculated  to  give  knowledge  to 
-^  the  defendant  as  to  the  plaintiff:  they  did  not  convey  to  the  defendant, 
or  the  clerk  of  Mr.  Forbes,  any  knowledge  that  the  bill  was  drawn  in  Ireland. 
We  may  fairly  conclude,  therefore,  that  they  did  not  afford  adequate  means  of 
knowledge.     It  seems  to  me,  that  the  plaintiff,  at  the  time  when  he  made  the 
payment,  had  no  adequate  means  of  knowing  that  the  bill  was  not  a  void  bill; 
and  that  being  so,  it  is  quite  clear,  that  this  money  was  paid  under  a  mistake 
of  fact,  and  without  any  laches  on  the  part  of  the  plamiifi^;  and,  for  these 
reasons,  I  think  he  is  entitled  to  recover  it  back. 
HoLROTo,  J.    I  am  of  the  same  opinion.    In  the  course  of  the  argnmeni  I 
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have  entertained  some  donbta,  on  the  ground  that  the  payment  was  made  and 
submitted  to  as  matter  of  right  after  inspection  of  the  biU.  If  the  money  htd 
been  paid  after  proceedings  had  actually  commenced,  I  should  lia?e  been  of 
opinion  that,  inasmuch  as  there  was  no  fraud  in  the  defendant,  it  eonld  not  be 
recovered  back.  The  defendant  puts  his  right  to  have  the  amount  psid,0Dthe 
ground  that  the  bill  was  void  on  account  of  its  being  on  a  wrong  stamp.  Thtt 
was  a  mistake  of  the  fact,  not  of  the  law,  as  it  would  have  been  if  the  IhU  had 
been  drawn  in  England  upon  a  proper  stamp.  It  afterwards  turned  out  thtt 
the  bill  was  drawn  in  Ireland,  and  that  the  stamp  affixed  to  it  was  the  ri^tone. 
Then,  as  the  plaintiff  paid  the  money  under  the  impression  that  the  bill  wai 
drawn  in  England,  and  therefore,  on  an  improper  stamp,  it  was  paid  Bnder  t 
mistake  of  a  fact,  and  I  incline  to  think,  that,  according  to  the  autfaontiei,  he 
may  recover  it  back. 

*LiTTLBnALB,  J.  Tho  original  fault  was  with  the  defendant,  for  he  r,^ 
neglected  to  present  the  bill  for  payment  when  it  became  due.  Accord-  ^ 
ing  to  general  principles,  therefore,  the  loss  ought  to  fall  upon  him.  IV 
defendant,  finding  that  the  indorser  refused  to  pay  it,  represented  to  the  plaintiff 
that  it  was  a  vo^  bill  in  consequence  of  its  not  having  a  proper  stamp,  ud 
threatened  to  sue  him.  The  plaintiff  believing  that  representation  to  be  tnc 
consented  to  pay  the  money,  but  it  was  stated  in  the  receipt,  that  he  paid  it  it 
respect  of  a  void  bill.  Whether  it  was  vaUd  or  not,  depended  on  a  fact  ot 
which  the  plaintiff  was  at  that  time  ignorant,  viz.,  whether  it  was  drawn  in 
England  or  Ireland.  It  is  said  that  he  had  means  of  knowing  that,  for  bs 
might  have  inquired  of  the  prior  indorser;  but  there  being  nothing  on  the  face 
of  the  bill  to  lead  him  to  suppose  that  it  was  drawn  in  Ireland,  he  was  sot 
bomnd  to  make  any  inquiry,  and  I  am  of  opinion,  that  he  is  entitled  to  recorer 
this  money,  on  the  ground  that  it  was  paid  in  ignorance  of  the  fact. 

Postea  to  the  pbintifT. 
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Covenant  by  the  father  of  an  apprentice,  against  the  master,  for  not  teaching  and  pr^ 
vidinff  for  tho  apprentice.  Plea,  that  up  to  a  certain  time,  defendant  did  teach,  ac.« 
and  that  then  the  apprentice,  without  leave,  quitted  defendant's  service,  and  wwt 
returned.  Replication,  that  on,  6lc.,  defendant  refused  then,  or  ever,  to  receite  bick 
the  apprentice,  and  thereby  discharged  him  from  his  service.  Rejoinder,  that  ibe 
apprentice  enlisted  as  a  soldier,  and  tbat  plaintiff  nerer  requested  defendant  to  receire 
back  the  apprentice  when  be  was  able  to  return  to  the  service.  Sarrejoinder,  that  aoo>j 
after  the  apprentice  enlisted,  defendant  refused  then,  or  ever,  to  take  htm  hack,  tad 
wholly  discharged  him  from  his  service:  Held,  on  demurrer,  thst  the  surrejoinder  was 
bad,  not  being  a  sufficient  answer  to  the  rejoinder,  and  that  the  plea  was  good,  as  >( 
diselooed  a  sufficient  excuse  for  non>performance  of  the  defendant's  covenant. 

CovBNANT.  The  declaration  stated  that  by  a  certain  indenture  of  appren* 
ticeship  made  between  the  plaintiff,  of  the  first  part,  Owen  Hughes,  of  ^ 
aecond  *part,  and  defendants,  of  the  third  part,  defendants  did  covenant,  r^^gi 
promise,  and  agree,  to  and  with  the  plaintiff,  his  executors,  -Ac,  that  ^ 
they  the  said  defendants  would  use  their  best  endeavors  to  teach  and  instn»l 
Owen  Hughes  in  the  business  and  profession  of  surgery  and  pharmacy,  and  aD 
other  the  branches  of  the  same;  and  also  find  and  provide  for  Owen  Hogb^ 
good,  sufficient,  and  suitable  meat,  drink,  and  lodging,  during  the  term  of  iiv< 
years  next  ensuing  from  the  day  of  the  date  of  the  indenture.  Breach,  ^ 
defendants  did  not,  nor  would  al\er  the  making  of  the  indenture,  nse  their  hf^ 
endeavors  to  teaeh  and  instruct  Owen  Hughes  in  the  business  or  profesnoa  of 
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tmgery  and  pharmacy  during  the  said  term ;  hut,  on  the  contrary  thereof,  they 
the  said  defendants  afterwards,  and  after  the  making  of  the  indenture,  and 
before  the  expiration  of  the  term,  to  wit,  on  the  5th  of  October,  in  the  year  of 
our  Lord  1825,  at,  ^c,  wholly  refused  then,  or  at  any  other  time,  to  teach  or 
instnict  Owen  Hughes  in  the  said  business  and  profession,  contrary  to  the  tenor 
and  efieet,  Crae  intent  and  meaning  of  the  indenture,  and  of  the  covenant  of  the 
defendants.    Secondly,  that  the  said  defendants  did  not,  nor  would  after  the 
making  of  the  said  indenture,  find  and  provide  for  Owen  Hughes  good,  suffi- 
cient, and  suitable  meat,  drink,  and  lodging  during  the  said  term ;  but,  on  the 
contrary  thereof,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  discharged  him  the  said  Owen 
Hughes  from  their  employ,  and  neglected,  and  then  and  there  wholly  refused  then 
or  at  any  other  dme  to  receive  him  in  their  employ,  or  to  find  and  provide  for  him 
good,  sufficient,  and  suitable  meat,  drink,  ana  lodging,  contrary  to  the  covenant 
*6821  ^  ^^  ^^^  defendants.    Plea,  that  Owen  *Hughes,  after  the  making  of 
-^  &e  indenture,  and  before  the  expiration  of  the  term  of  five  years  in  the 
indenture  mentioned,  to  wit,  on,  &c.,  at,  disc,  without  the  license  or  consent  of 
the  defendants,  or  either  of  them,  wrongfully  deserted  from,  and  left  the  service 
and  employ  of  the  defendants,  his  masters,  and  did  not  at  any  time  afterwards 
return  into  such  service  or  employ,  but  hath  thence  continually  hitherto  con- 
tinued absent  therefrom ;  and  the  defendants  further  say,  that  they  did  con- 
tinually, from  and  after  the  making  of  the  said  indenture  until  the  said  Owen 
Hughes  so  deserted  and  left  the  service  and  employ  of  the  said  defendants  as 
aforesaid,  use  their  best  endeavors  to  teach  and  instruct  Owen  Hughes  in  the 
business  or  profession  of  suigery  and  pharmacy,  and  all  other  the  branches  of 
the  same ;  and  did  also  during  aJl  that  time  find  and  provide  for  the  said  Owen 
Hughes  good,  sufficient,  and  suitable  meat,  drink,  and  lodging,  according  to  the 
form  and  effect  of  the  indenture,  and  of  the  covenant  of  the  defendants  in  that 
behalf.    Replication  to  so  much  of  the  said  plea  as  relates  to  the  time  upon* 
and  sabsequent  to  the  5th  of  October,  1825,  that  after  Owen  Hughes  so  left  the 
service  and  employ  of  the  defendants  as  aforesaid,  and  during  the  term  in  the 
indenture  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  this 
behalf,  to  wit,-t>n  the  5th  of  October,  1825,  at,  &c.,  the  defendants  whoUy 
refused  then,  or  at  any  other  time  to  receive  back  Owen  Hughes  into  their  ser- 
vise  or  employ  as  such  apprentice,  or  to  use  their  best  endeavors  to  teach  and 
instruct  Owen  Hughes  in  the  business  or  profession  of  surgery  and  pharmacy, 
and  all  other  the  branches  of  the  same,  or  to  find  for  Owen  Hughes  good,  sum- 
*fi8al  cient,  and  suitable  meat,  drink,  and  lodging,  ^according  to  the  covenant 
•^  of  the  defendants,  and  thereby  then  and  there  discharged  Owen  Hughes 
from  their  service  and  employ.   Rejoinder,  that  before  the  time  of  the  said  sup- 
posed refusal  in  the  replication  to  the  said  part  of  the  said  plea  of  the  said 
defendants  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  this 
behalf,  to  wit,  on  the  5th  of  October,  in  the  year  of  our  Lord  1825,  at,  iic.f 
Owen  Hughes  enlisted  and  entered  in  the  service  of  his  Majesty  as  a  common 
soldier,  and  remained  and  continued  in  the  service  of  his  Majesty  as  such  common 
soldier,  as  aforesaid,  for  a  long  space  of  time,  to  wit,  hitherto,  and  was  thereby 
during  all  that  time  wholly  incapacitated  from  serving  the  defendants  as  such  ap- 
prentice as  aforesaid ;  and  the  defendants  further  say,  that  the  plaintiff  did  not  at 
any  time,  after  Owen  Hughes  so  quitted  and  left  the  service  and  employ  of  the 
defendants,  as  such  apprentice  as  aforesaid,  and  before  Owen  Hufhes  enlisted 
as  such  soldier  as  aforesaid,  or  at  any  other  time,  request  the  (kfendants  to 
receive  back  Owen  Hughes  into  their  service  as  such  apprentice,  when  Owen 
Hughes  was  ready  and  willing,  and  capable  of  returning  into  such  service ;  nor 
did  Owen  Hughes  tender  himself  to  the  defendants,  or  offer  during  that  time  to 
return  into  the  service  or  employ  of  the  defendants,  as  such  apprentice  as  afore- 
said.  Surrejoinder,  that  a  little  time  after  Owen  Hughes  so  enlisted  and  entered 
into  the  servke  of  his  Majesty  as  a  common  soldier,  as  in  the  rejoinder  of  the 
defendants  is  in  that  behalf  alleged,  to  wit,  on  die  5Ui  of  October,  in  die  ye»f 
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of  our  Lord  1825,  to  wit,  at,  &c.,  the  defendants  refused  then  or  ever  to  receive 
back  Owen  Hughes  into  their  service  and  employ  as  such  apprentice  as  afore- 
said, and  then  and  there  wholly  dischaiged  Uwen  Hughes  from  their  said 
'service  and  employ  as  such  apprentice  as  aforesaid,  and  dischuged  ^^^ 
him,  Owen  Hughes,  from  returning  or  oflfering  to  return  then  or  ever  ^ 
into  the  service  of  Uie  defendants,  as  such  apprentice  as  aforesaid.  Demurrer 
and  joinder. 

Oldnatt  Butsett,  in  support  of  the  demurrer.  The  surrejoinder  does  not 
trayerse  or  avoid  any  of  the  facts  alleged  in  the  rejoinder,  and  those  facts  are 
an  answer  to  the  replication.  The  replication  states  that  the  defendaatt,  oo, 
&c.,  refused  to  receive  back  the  apprentice  into  their  employ,  and  therAy  theD 
and  there  discharged  him.  The  rejoinder  shows  that  the  apprentice  had  incur- 
red a  disability  to  serve  in  the  character  of  apprentice,  and  had  never  retomed 
or  offered  to  return.  That,  according  to  the  dictum  of  Batlbt,  J.,  in  Wtsulm 
y.  Ztnn,  1  B.  &  C.  467,  is  a  sufficient  excuse  for  not  giying  instructioa,  ^^ 
during  the  term  for  which  he  was  bound ;  and  Cuffr.  Brown^  5  Price,  297, is 
abo  an  authority  to  the  same  effect.  If  so,  the  surrejoinder  should  have  tn* 
yersed  or  avoided  the  matter  rejoined.     But  the  plaintiff  may  contend  that  ihe 

.defendants'  plea  is  no  bar  to  the  action.  It  does,  however,  show  a  sofficieoi 
excuse  for  that  which  is  stated  as  a  breach  of  the  covenant  of  the  defendants. 
The  breach  is,  that  defendants  refused  and  neglected  to  teach  or  to  provide 
lodging,  &c.,  for  the  apprentice  during  the  term.  The  defendants  answer,  (bi 
they  did  teach  and  provide  for  the  apprentice  up  to  a  certain  time,  and  diat  then 
the  apprentioe  quitted  their  service  without  leave,  and  never  returned.  They 
could  not  teach  or  provide  for  him  if  he  would  not  remain  with  them,  and 
therefore  *his  absence  is  an  excuse  for  the  non-performance  of  the  cove-  r,^ 
nant.  ^ 

Rumbali,  contra.  The  surrejoinder  is  an  answer  to  the  rejoinder.  It  states, 
that  on  a  certain  day  the  defendants  wholly  diichargtd  the  apprentice  from 
returning,  or  offering  to  return  to  their  service.  That  is  a  continuing  refusal, 
applying  to  .the  whole  of  the  residue  of  the  term  mentioned  in  the  indenture, 

.  and  after  that  the  disability  of  the  apprentice  was  immateriaL  If  it  had  been 
removed  the  next  day,  still  he  would  have  continued  discharged  from  the  ser- 
vice of  the  defendants.     If  the  surrejoinder  had  merely  alleged  a  refusal  to  take 

.back  the  apprentice,  it  might  have  been  necessary  to  aver  a  readiness  and  ofer 
to  return.  Hawthorne  v.  Johmon,  1  East,  202 ;  Co.  Litt.  207.  But  it  is  here 
alleged  that  the  defendants  wholly  discharged  him  from  their  service,  and  that 

.  rendered  any  offer  to  return  unnecessary.  1  Roll.  Abr.  453,  N,  pi.  5;  Jonn  ^' 
Barkley,  2  Doug.  684.     [Batlbt,  J.     In  Co.  Litt.  221,  it  is  laid  down,  that 

.  if  there  be  a  feoffment  upon  condition  to  be  performed  before  a  certain  day, 
and  the  feoffee  incur  a  disability,  the  condition  is  broken,  and  the  feoffor  mar 
re-enter,  although  the  disability  may  be  removed  before  the  day.l  Then  the 
plea  does  not  contain  any  sufficient  answer  to  the  declaration.  ^1  wo  breaches 
of  covenant  are  assigned,  neglecting  to  teach  and  neglecting  to  provide  meat, 

,  &c.,  for  the  apprentice.  Neither  of  these  is  traversed.  The  absence  of  the 
apprentice  is  not,  in  law,  an  excuse  for  non-performance.  There  is  an  impli^ 
covenant  on  the  part  of  the  master,  that  the  apprentice  shall  receive  instructioo, 
*and  where  a  party  covenants  that  something  shall  be  done  or  accepted  r^^ 

.^  by  a  third  person,  he  is  liable  to  an  action  for  the  refusal  of  that  person  ^ 
to  do  or  accept  the  act.  Com.  Dig.  Covenant  (L  14;)  Bro.  Abr.  (Jonditm^ 

ipl.  4;  Lamb'e  case,  ft  Co.  24;  Doughty  v.  Neal^  1  Saund.  216;  HtMhlh^- 

,  Gray,  Sayer,  185 ;  Woteley  v.  Wood,  6  T.  R.  710.     In  those  cases  the  act 

.  was  to  be  done  to,  or  accepted  by  a  stranger,  and  therefore  they  might  be  dis- 
tinguishable from  this,  if  it  had  appeared  that  Owen  Hughes  executed  the  indeo- 

.ture.  That,  however,  is  not  averred  in  any  part  of  the  record,  and  witboat 
averment  it  cannot  be  intended.    HoUinguforth  v.  Jleeue,  Cro.  Eliz.  355; 

Jdoor  y.  Jone$9  2  Ld.  Raym.  Ift41 ;  Jiihrnore  v.  Bi^,  Cro.  Jac.  420.   And 
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in  Branch  y,  Ewingtan^  Doug.  518,  and  Cuming  ▼.  Hiil^  3  B.  ^  A.  59,  it  was 

held,  that  a  father  who  had  covenanted  that  hia  son  should  serve  as  an  appren- 
tice, was  not  exonerated  by  the  refusal  of  the  son,  although  he  was  a  party  to 
the  indenture.  The  justice  of  the  case  is  clearly  with  the  present  plaintiff,  for 
he  cannot  compel  the  apprentice  to  return  to  the  service,  but  the  masters  can. 

Batlet,  J.     I  entirely  agree  with  the  principle,  that  where  a  covenant  is 
made  that  a  stranger  shall  do  or  accept  particular  acts,  that  covenant  must  be 
performed  at  the  peril  of  the  covenantor.     But  the  first  question  here  is,  whe- 
ther the  defendants  have  covenanted  .for  the  performance  of  those  acts  on  the 
part  of  the  apprentice,  the  non-performance  of  which  is  urged  as  a  breach  of 
*6871  ^^^^^^^     That  must  be  collected  from  the  nature  of  the  ^instrument, 
-'  the  relation  between  the  parties,  and  the  words  that  they  have  used. 
The  declaration  describes  the  instrument  as  an  indenture  of  apprenticeship ; 
and  in  auch  instruments  it  is  usual  to  find,  besides  the  master  and  apprentice, 
Bome  third  party  to  receive  and  make  stipulations  on  behalf  of  the  apprentice. 
The  case  of  Branch  v.  Ewington  shows  what  the  situation  of  such  third 
person  is:  he  is  not  a  stranger  to  the  apprentice,  but  identified  with  him. 
There  the  parties  were  the  master,  the  apprentice,  and  his  father.    The  master 
covenanted  to  teach,  the  apprentice  to  serve,  and  tlie  father  to  provide  clothing; 
and  each  party  bound  himself  to  the  other  for  the  performance  of  all  the  cove- 
nants in  the  indenture.     The  apprentice  having  absented  himself,  the  father 
was  sued  and  held  liable.     Why  might  it  not  have  been  urged  as  an  answer 
to  that  action,  that  it  was  the  duty  of  the  master  to  compel  the  apprentice  to 
stay  and  serve,  if  that  were  the  true  meaning  of  the  indenture  T     The  plea  in 
this  case  states,  in  effect,  '<  I  did  perform  the  covenants  as  long  as  the  appren- 
tice gave  me  an  opportunity  of  doing  so  ;*'  and  I  am  of  opinion,  that  the  master 
did  not  covenant,  that  the  apprentice  should  stay  and  learn,  and  that,  conse- 
quently, he  is  not  liable  for  the  alleged  non-performance  of  the  covenants  to 
t3ach  and  provide  for  him.     On  the  contrary,  the  stipulation  for  the  service  of 
the  apprentice  rather  comes  from  the  plaintiflf.     If,Jhen,  the  plea  is  good,  the 
subsequent  pleadings  are  bad.     The  replication  states  a  refusal  by  the  defend- 
ants to  take  back  the  apprentice,  and  that  they  thereby  discharged  him.     In 
answer  they  say,  that  another  relation  had  been  contracted  by  the  apprentice, 
which  took  away  his  power  to  return.    In  answer  to  that,  and  in  order  to  make 
*0881  ^^  ^masters  liable  for  not  taking  him  back,  at  all  events,  an  offer  to 
^  return  should  have  been  alleged. 
HoLROTO,  J.     I  think  that  the  defendants'  plea  in  this  case  is  good,  and  that 
the  subsequent  pleadings  to  avoid  it  are  bad ;  the  defendants  are,  therefore, 
entitled  to  judgment,     f  agree  with  the  cases  that  have  been  cited,  as  to  the 
performance  of  covenants  to  or  by  strangers,  but  in  this  case  Owen  Hughes  is 
not  a  stranger.     It  is  true  that  the  execution  of  the  indenture  by  him  and  the 
plaintiff  is  not  averred,  but  they  are  stated  to  be  parues  to  the  deed.     In  the 
case  of  indentures  of  apprenticeship,  the  master  and  apprentice  are  in  opposite 
relations,  and  there  is  genera]ly  some  third  person  making  stipulations  on  behalf 
of  the  latter.     The  intent  of  the  instrument  is,  that  the  master  shall  do  his  best 
endeavors  to  give  instructions,  and  the  apprentice,  by  himself,  or  a  third  person 
for  him,  covenants  that  he  will  accept  instruction. 

LriTLCDALS,  J.  I  am  entirely  of  the  same  opinion.  Owen  Hughes  was 
put  apprentice  to  the  defendants,  and  they  covenanted  to  use  their  best  endea- 
vors to  instruct  him ;  but  when  the  apprentice  absented  himself,  it  became 
impossible  to  perform  that  covenant  any  longer.  Then  it  is  said  that  the 
absence  of  the  apprentice  is  no  excuse,  because  he  is  a  stranger  to  the  inden- 
ture. There  is  no  averment  of  his  sealing  the  deed,  and,  therefore,  in  some 
respects  he  may  be  said  to  be  a  stranger ;  but,  as  regards  the  present  question, 
it  is  otherwise ;  and  I  think  he  is  so  far  identified  with  the  plaintifif,  that  his 
defaolt  is  the  default  of  the  plaintiff,  and,  therefore,  an  answer  to  the  action. 

Judgment  for  the  defendants. 
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Where  an  annuity-deed  contained,  besides  corenants  to  pay  the  annnity,  an  assignment  of 
stock,  for  better  securins  the  annuity :  Held,  that  it  waa  well  described  in  the  memorial 
as  a  "grant  of  annuity. 

One  of  three  co-aoreties  for  the  payment  of  this  annuity,  paid  money  on  account  of  the 
annuity  after  the  bankruptcy  of  a  co-aurety :  Held,  that  the  latter  was  liable  to  a 
action  for  contribution,  although  he  had  obtained  hia  certificate,  inasmuch  asonenrety 
could  not  prove  the  value  of  the  annuity  under  the  commisaion  agmiost  his  co-nretjr; 
but  that  he  could  not  at  law  be  compelled  to  repay  more  than  one-third  of  the  no  paid 
on  account  of  the  annuity,  although  the  third  surety  became  inaolvent  at  the  time  of 
such  payment. 

The  grantor  of  an  annuity  assigned  it,  together  with  all  securities,  for  a  valnable  eoaiidera- 
tion  to  A.,  but  part  of  the  consideration  money  belonged  to  B.,  one  of  the  co-fateiics 
for  payment  of  the  annuity,  and  it  was  agreed  by  deed,  between  A.  and  B.,  tint  the 
former  ahould  retain,  out  of  the  annual  payments,  sufficient  to  pay  him  the  pmd|>al 
sum  advanced,  and  interest ;  and  that,  when  he  should  have  been  paid  principal  ltd 
interest,  the  annuity  should  be  for  the  benefit  of  B.:  Held,  that  the  annuity  wii  sot 
thereby  extinguished,  but  that  it  continued  a  subsisting  annuity  between  the  Bevenl 
co-sureties,  and  that  B.  having  paid  money  to  A.  on  account  of  it,  the  other  soretiei 
were  liable  to  contribution: 

Held,  also,  i«iat  although  the  stock  assigned  for  further  aecuring  the  mniraity  would  ulti- 
mately revest  in  B.,  by  the  deed  made  between  him  and  A.,  that  did  not  discharge  tiie 
other  sureties. 

AssuMPsrr  for  454/.  8«.,  as  so  much  money  paid  by  the  plaintiff  to  the  use 
of  the  defendant.  Plea,  first,  non  assumpsit;  and,  secondly,  the  defendant's 
bankruptcy  and  certificate.  At  the  trial  before  Lord  Tbnterden,  G.  J.,  at  the 
London  sittings,  before  Michaelmas  term,  1825,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case: 

By  indenture,  made  the  24th  of  November,  1818,  between  J.  H.  Browne  o( 
the  first  part;  the  plaintiff  of  the  second  part;  the  defendant  and  H.  H.  Browne 
of  the  third  part;  B.  Hey  of  the  fourth  part;  and  T.  Horton  of  the  fifth  part; 
J.  H.  Browne,  in  consideration  of  2000/.,  paid  in  manner  in  the  indenture 
mentioned,  covenanted  with  B.  Hey  to  pay  for  his  use  one  annuity  of  830/.  10>* 
during  the  life  of  him,  J.  H.  Browne ;  and  the  plaintiff,  the  defendant,  and  H. 
H.  Browne,  jointly  and  severally  covenanted  and  agreed  with  the  said  B.  Hey, 
his  executors,  Aic,^  that  they  would  effectually  guarantee  the  payment  of  the 
annuity  to  B.  *Hey,  and  would  well  and  truly  pay  to  him,  B.  Hey,  on  r«^ 
demand,  all  or  such  part  of  the  annuity  as  should  be  in  arrear,  together  ^ 
with  all  costs,  d^c,  which  should  or  might  have  been  incurred  by  him,  B.  Hey, 
in  consequence  of  the  non-payment  of  the  same,  or  any  part  thereof.  The 
plaintiff,  also,  by  the  same  deed,  at  the  request  of  J.  H.  Browne,  granted,  sold, 
assigned,  transferred,  set  over,  aiid  confirmed  unto  the  said  T.  Horton,  his 
executors,  &.c,,  all  that  the  balance  or  residue,  or  so  much  as  should  remain, 
of  the  sum  of  5000/.  4  per  cent,  annuities  therein  mentioned,  (after  setting  apart 
and  deducting  the  principal  sum  of  2000/.,  as  thereinbefore  was  mentioned,)  to 
which  the  plaintiff,  his  executors,  &c.,  should  or  might  become,  or  if  the  said 
hidenture  had  not  been  made,  would  have  become  en  tided  upon  the  decease  of 
one  Johnson  therein  mentioned,  under  the  will  of  H.  H.  Browne,  deceased. 
The  annuity  was  payable  by  quarterlv  payments,  on  the  24th  of  February, 
24th  of  May,  the  24th  of  August,  and  the  24th  of  November  in  each  year- 
This  indenture  was  duly  executed  by  all  the  parties.  A  memorial  pursuant  to 
the  53  6.  3,  was  enrolled  on  the  4th  of  December,  1818,  and  in  the  eolumii, 
headed  ** nature  of  the  instrument,*'  were  the  words,  "grant  of  annuity."  Aboot 
the  beginning  of  1821,  J.  H.  Browne,  the  grantor,  and  H.  H.  Browne,  one  of 
the  sureties,  became  insolvent;  and  on  the  30th  of  June,  1821,  a  commissioo 
of  bankrupt  was  issued  against  the  defendant,  under  which  he  was  found  bank- 
rupt, and  duly  obtained  his  certificate  on  the  11th  of  September  following.  ^^ 
the  time  such  commission  issued,  there  were  two  quarterly  payments  of  the 
annuity  due  and  unpaid.    After  the  defendant's  bankruptcy,  the  plaintiA  b* 
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*6dn  ^^*^^^*  ^^^^  ^^  *folIowin^  payments  in  respect  of  the  arrears  of 
^  the  annuity,  viz.,  110/.  on  the  21st  of  January,  1823,  and  100/.  on  the 
5th  of  November,  1822;  the  plaintiff  received  from  the  defendant,  on  the  17th 
of  the  same  month  of  November,  1822,  70/.,  as  being  in  satisfaction  of  one- 
third  of  the  said  sum  of  1 10/.,  and  100/.  together  with  costs,  upon  a  settlement 
between  them  of  two  actions  then  pending  in  respect  of  such  payments.  Sub- 
sequent to  this  transaction,  viz.,  on  the  8th  of  October,  1823,  the  plaintiflf  paid 
to  Mr.  Hey  75/.;  and  on  the  17th  of  November,  1823,  the  defendant  paid  the 
plainttflT,  under  threat  of  arrest,  the  further  sum  of  67/.  10(/.,  for  contribution, 
and  the  plain  tiff  *a  attorneys  hereupon  gave  the  following  receipt,  without  any 
specification  as  to  time:  ^ Received,  17th  November,  1823,  of  Mr.  Lee,  67/. 
lOi/.,  in  respect  of  Mr.  W.  R.  Browne's  claim  on  him  for  contribution  for  Mr. 
Hey*8  annuity.*'  On  the  1st  of  May,  1824,  there  being  at  that  time  arrears 
of  the  annuity  due.  Hey,  by  indorsement  on  the  indenture,  in  consideration  of 
1995/.,  granted,  sold,  and  assigned  this  annuity  to  Wilkinson,  his  executors, 
&c.,  and  the  fall  benefit  and  advantage  of  all  covenants,  powers,  and  remedies 
thereby  given  for  securing  and  enforcing  payment  of  the  annuity,  and  all  the 
estate,  title,  and  interest  of  him  (Hey)  therein  and  thereto;  habendum  to 
Wilkinson  dienceforth  during  the  natural  life  of  J.  H.  Browne,  subject  to  the 
proviso  for  re-parchase  therein  contained ;  and  further  all  arrears  of  the  quar^ 
terly  or  other  payments  of  the  annuity  then  due  and  unpaid,  and  all  costs  and 
expenses  on  account  thereof,  or  of  the  non-payment  thereof,  and  also  the  judg- 
ment entered  up  by  virtue  of  the  warrant  of  attorney  therein  mentioned  against 
J.  H.  Browne,  the  defendant,  the  plaintiflf,  and  H.  H.  Browne,  at  the  snit 
*692l  *^^  H^y»  1°  ^®  Court  of  King's  Bench,  for  1000/.,  and  all  sums  of 
-^  money  thereafter  to  become  payable  for  the  redemption  or  re-purchase 
of  the  annuity,  or  otherwise  in  relation  thereto.  Habendum^  the  same  to 
Wilkinson,  his  executors,  &c.,  as  his  and  their  own  proper  goods,  and  chattels, 
and  eflfects,  absolutely.  By  another  indenture  of  the  same  date,  viz.,  1st  of 
Bfay,  1824,  made  between  Wilkinson  of  the  one  part,  and  the  plaintiff  of  the 
other  part;  after  reciting,  amongst  other  things,  that  the  sum  of  995/.,  part  of 
the  said  sum  of  1995/.,  the  consideration  money  before  mentioned,  for  the  pur- 
chase of  the  annuity  and  the  arrears  thereof,  and  the  costs,  charges,  and  expenses 
aforesaid,  was  the  money  of  the  plaintiff,  W.  R.  Browne,  and  not  the  money 
of  Wilkinson,  but  that  1000/.,  the  residue  thereof,  was  the  money  of  Wilkinson; 
and  that  upon  the  treaty  for  the  purchase  of  the  annuity  by  Wilkinson  from 
Hey,  it  had  been  agreed  between  Wilkinson  and  the  plaintiff,  that  the  annuity, 
with  the  arrears  thereof,  and  the  securities  for  the  same,  should  be  so  purchased 
by  or  in  the  name  of  Wilkinson,  to  secure  to  him  the  re-payment  of  the  said 
sum  of  1000/.  and  interest:  and  then  for  the  benefit  of  the  plaintiff,  W.  R. 
Browne,  it  was  witnessed,  that  in  pursuance  of  the  agreement,  and  for  better 
securing  the  payment  of  the  1000/.,  part  of  the  1095/.,  Wilkinson  should  stand 
and  be  po$§e$8ed  of  the  annuity  and  the  arrears,  and  the  other  securities  for 
the  same,  upon  truet^  that  he,  Wilkinson,  should  receive  and  enforce  payment 
of  the  same,  when  and  as  the  same  should  from  time  to  time  become  due ;  and 
should  take  and  prosecute  all  actions,  Sie. ;  and  out  of  the  moneys  to  be  received, 
to  retain  and  repay  himself  the  1000/.  advanced  by  him,  and  interest  at  the 

*6931  ^^  ^^  ^'*  P^'  ^^"^*  ^^^^  ^^^  ^^^  'thereof,  and  iubject  thereto,  for  the 
'  -^  abeolute  benefit  of  the  plaintiffs  and  the  plaintiff  covenanted,  that  he 
would,  on  demand,  pay  or  cause  to  be  paid  to  Wilkinson,  the  1000/.,  and 
would  in  the  mean  time  pay  to  him,  Wilkinson,  5/.  per  cent,  interest  for  the 
same,  such  interest  to  be  payable  half-yearly  from  the  date  of  the  said  inden- 
ture. In  making  the  above  arrangement  with  the  grantee.  Hey,  by  which  he 
assigned  the  annuity  to  Wilkinson  for  1995/.,  the  parties  made  up  the  account, 
taking  it  as  a  mortgage  at  5/.  per  cent,  from  the  beginning,  and  giving  credit  for 
the  difference  between  5/.  per  cent,  upon  2000/.  and  the  annuity.  The  grantee 
was  entitled  to  more*    Afler  the  assignment  to  Wilkinson,  he  received  from  ths^ 
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l^laintiff  by  credit,  on  tninsaettoofl  of  businesst  sums  equal  to  the  amonnt  (^the 
annuity,  up  to  December,  1824,  and  gave  a  receipt  as  for  the  annuity,  but  he 
considered  the  money  as  interest,  and  partial  payment  of  his  principal. 

JF*.  Pollock^  for  the  plaintiff.  If  the  grant  of  annuity  in  this  case  were  Toid 
for  want  of  a  sufficient  memorial,  perhaps  it  could  not  be  said  that  the  plaintiff 
has  been  compelled  to  pay  money  on  account  of  the  annuity.  The  instnunent 
by  which  the  annuity  is  secured,  is  described  in  the  memorial  as  a  ^ grant  of 
annuity.**  A  covenant  to  pay  an  annuity,  may  be  described  in  the  memoml 
as  a  grant.  It  has  been  held,  that  where  the  grantor  of  an  annuity  secured  i(  by 
a  bond,  whereby  he  bound  himself,  his  heirs,  ^c,  it  was  not  necessary  (bat 
the  memorial  of  the  bond  should  describe  it  as  binding  his  heirs.  Norwood  t. 
UndtrhilU  4  Taunt.  346.  So  where  an  ^annuity  was  granted  by  an  r^a^ 
indenture,  which  also  contained  a  release  of  u  former  annuity,  it  was  ^ 
held  sufficient  to  describe  the  annuity  deed  as  the  grant  of  an  annuity.  CrowAhtt 
V.  fVentworiht  ante,  866.  That  case  is  precisely  in  point.  The  plaintiff, 
then,  having  paid  money  on  account  of  this  annuity,  has  a  right,  in  a  court  of 
law,  to  call  upon  the  defendant,  his  co-surety,  to  contribute  that  proportion  of 
the  sum  paid,  which  he  ought  in  justice  to  haye  paid  himself.  The  right  to 
contribution  is  stated  by  I^ord  Eldon,  in  Cruythom  v.  Stpinbume^  14  Ves. 
164,  to  depend  rather  upon  a  principle  of  equity  than  contract,  unless  in  the 
sense,  that  the  principle  of  equity  being  established,  a  contract  may  be  inferred 
from  the  implied  knowledge  of  that  principle  by  all  persons.  The  right  results 
from  a  fixed  principle  of  justice,  for  as  the  creditor  has  a  right  to  resort  to  any 
of  the  sureties  for  the  whole,  or  to  each  for  his  proportion,  S  he  from  partiality 
to  one  surety  will  not  enforce  it,  the  law  gives  the  same  right  to  the  other 
surety,  and  enables  him  to  enforce  it.  Natural  justice  requires,  that  the  surety 
having  become  security  with  others,  shall  not  have  the  whole  thrown  upon  him 
by  the  choice  of  the  creditor,  not  to  resort  to  remedies  in  his  power,  the  effect 
of  which  would  be  an  equal  contribution.  In  this  case  there  were  three  co- 
sureties. One  is  insolvent.  Another  has  paid  a  sum  of  money,  for  which  all 
three  were  jointly  and  severally  liable.  Justice,  therefore,  requires,  that  as 
each  of  the  sureties  was  liable  lor  the  whole,  the  one  who  has  paid  the  whole 
should  recover  a  moiety  from  that  co-surety  who  alone  is  in  a  situation  to 
reimburse  him ;  and  upon  this  principle  in  equity,  *two  out  of  three  rt^^ 
sureties  were  compelled  to  pay  each  a  moiety,  the  third  having  become  ^ 
insolvent.  Peter  v.  i?t'c/i,  1  Cha.  Ca.  34.  Then  the  next  question  is,  whether 
the  plaintiff's  demand  is  barred  by  the  defendant's  certificate  !  and  that  depends 
on  this,  whether  he  could  have  proved  his  debt  under  the  commission  of  bankrupt 
issued  against  the  defendant;  for  the  statute  49  6.  3,  c.  121,  s.  8,  applies  only 
to  those  cases  where  the  surety  is  in  a  condition  to  prove.  Here  the  plaintiff, 
as  surety,  could  not  prove,  for  it  was  uncertain  whether  he  ever  would  have 
any  claim  against  the  defendant,  his  co<«urety.  He  could  only  have  a  claim 
against  him  by  the  default  of  the  principal*  In  Flanagan  v.  JVaildno^  3  B.  d& 
A.  1 86,  it  was  held  that  a  surety  under  an  annuity  deed  was  not  entitled  to 
mH>ve  the  value  of  tlie  annuity,  as  a  debt  under  a  commission  against  the  grantor. 
The  last  question  is,  was  the  annuity  extinguished  by  the  deed  of  the  1st  of 
May,  1824?  The  annuity  was  assigned  by  the  grantee  to  Wilkinson  for 
1995/.  Part  of  that  sum  was  the  money  of  the  plaintiff,  and  part  the  money 
of  Wilkinson.  The  annuity  was  to  be  a  security  to  Wilkinson,  for  the  repay- 
ment of  his  1000/.;  he  was  by  receiving  the  annuity  from  time  to  time  to  pay 
himself  that  sum  and  interest,  and  then  the  annuity  was  to  belong  to  the  plain* 
tiff.  But  still,  as  between  the  plaintiff  and  defendant,  it  continued  a  subsisting 
annuity.  The  original  grantor  continued  liable  to  pay  it  to  Wilkinson,  and 
Wilkinson  was  the  person  beneficially  interested  in  it,  until  the  1 000/.  and 
interest  were  paid. 

£.  H.  ^IderooOt  contra.      The  instrument  in  question  is  not  pro-  i-cg^g 
perly  described ;  it  is  not  merely  a  grant  of  an  ^annuity,  but  contains  *- 
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an  aw^meni  ^f  slock  as  a  further  security  to  the  grantee ;  and  on  this 
accoaot  the  case  is  distinguishable  from  Crowiher  y.  Wmiuforthf  ante,  366. 
The  set  of  Parliament  requires  that  the  nature  of  the  whole  instrument  should 
be  described  in  the  memorial.  Here  the  nature  of  the  instrument  is  described 
only  in  part  Secondly,  the  defendant  is  at  law  only  liable  to  pay  his  propor- 
tionate  share,  being  one  third.  Deeting  v.  The  Earl  of  fFinchelMta^  2  Bos.  & 
Put.  270 ;  Coweli  v.  Edwards,  2  Bos.  ii  Pul.  268.  But,  thirdly,  even  as  to  this 
amount,  the  defendant  is  discharged  by  his  certificate.  The  question  now  is, 
whether  the  defendant,  at  the  time  when  the  money  was  paid  by  the  plaintiff, 
remained  liable  to  the  person  to  whom  it  was  so  paid  7  He  was  not  liable  if 
that  person  could  have  proved  under  the  commission.  By  the  stat.  49  6.  3,, 
c.  121,  s.  17,  it  is  competent  for  any  annuity  creditor  of  the  bankrupt  to  prove 
under  the  commission  as  a  creditor,  for  the  value  of  his  annuity  ;  and  the  cer-^^ 
tificate  is  made  a  bar  against  all  demands  in  respect  of  such  annuity,  the 
arrears  and  future  payments  thereof,  in  the  same  manner  as  it  would  be  with 
respect  to  any  other  debt  which  might  be  proved  under  the  commission.  The 
value  of  the  annuity  is  considered  as  a  debt.  The  grantee  of  the  annuity,  there* 
fore,  might  have  proved  his  debt  under  the  commission.  Consequently,  the 
grantee  of  the  annuity  was  an  annuity  creditor  of  the  defendant.  In  Baxier  v* 
MchoU,  4  Taunt.  90,  the  bankruptcy  and  certificate  of  one  of  several  sureties 
for  the  payment  of  an  annuity  was  held  to  dischai^ge  him.  It  is  true,  that  there 
*697l  the  bankrupt  was,  by  the  terms  of  the  annuity  deed,  *made  a  joint  cove* 
-'  nanlor  ;  but  it  appeared  upon  affidavit  that  he  was  only  a  surety.  If 
80,  then  the  g-rantee  might  have  proved  the  value  of  the  annuity,  under  the 
commission  issued  against  the  defendant,  and  the  latter  is  discharged  by  his 
certificate.  Ijastly,  the  plaintiflT,  before  he  made  these  payments,  purchased 
the  grantee's  interest  in  the  annuity ;  for  althoogh  Wilkinson  continued  the 
nomiaal  assig^nee,  the  substance  of  the  transaction  was,  that  the  plaintifif  became 
the  assignee  of  the  grantee ;  and  if  so,  the  annuity  was  thereby  extinguished, 
the  plaintiff  being  in  fact  both  the  person  to  pay  and  to  receive  it.  If  this  were 
io,  then  the  payments  made  subsequently  to  the  1st  of  May,  1824,  were  not 
annuity  payments,  for  which  alone  the  defendant  could  be  liable  as  surety* 
Besides,  by  this  arrangement,  the  relative  situation  of  the  defendant  as  surety 
was  altered,  for  the  plaintiff  had  originally  conveyed  property  to  the  grantee, 
for  the  better  securing  of  the  annuity :  and  by  this  transaction,  that  property 
as  well  as  the  annuity  becoming  again  vested  in  the  plaintifi*,  the  defendant 
would  lose  the  benefit  of  that  additional  security  for  the  arrears  which  might 
become  due. 

Batlkt,  J.  I  am  of  opinion  that  the  plaintiflT  in  this  case  is  entitled  to 
recover  one  third  of  the  money  which  he  has  paid  on  account  of  this  annuity. 
In  equity,  indeed,  in  the  case  of  Peier  v.  Rich,  1  Cha.  Ca.  34,  where  one  of 
three  sureties  had  paid  a  sum  of  money,  it  was  held,  that  he  was  entided  to 
recover  one  moiety  from  another  of  the  co-sureties,  the  third  having  become  insol^ 
*6981  ^^'^^«  ^^^  ^  think,  that  at  law,  one  of  the  three  co-sureties  can  only  *re- 
J  cover  against  any  one  of  the  others,  an  aliquot  proportion  of  the  money 
paid,  regard  being  had  to  the  number  of  sureties.  But  it  is  objected  for  the 
defendant,  that  the  memorial  is  insufficient,  because  it  deiBcribes  the  instrument 
by  which  the  annuity  is  secured,  merely  as  a  **  grant  of  annuity."  The  stat. 
53  G.  3,  c.  141,  s.  2,  requires,  **that  a  memorial  of  every  deedt  of  the  names 
of  the  parties,  of  the  witnesses,  of  the  persons  for  whose  lives  the  annuity  is 
granted,  and  of  the  persons  by  whom  the  same  is  to  be  beneficially  received^ 
shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  and  to  the  effect 
following,  with  such  alterations  therein  as  the  circumstances  or  nature  of  any 
particular  case  may  require."  The  enacting  clause  does  not  in  terms  requiro 
the  nature  of  the  instrument  to  be  described ;  but  the  schedule  which  follows 
this  clause  contains  several  columns,  one  of  which  is  headed  *'  Nature  of  the 
Instrument;"  and  under  that  head  tliere  is  given  an  instance  of  the  description 
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of  the  nature  of  the  instrument  which  the  statute  requires,  viz.,  "Lease  and 
release,"  **  Warrant  of  attorney  to  confess  judgment,'*  **  Bond  in  penally." 
The  statute  imposes  no  obligation  on  the  parties  to  describe  the  property  on 
which  the  annui^  is  secured.     The  object  of  the  statute  was,  iax  such  a 
description  should  be  given  as  to  enable  a  party,  on  looking  at  the  memoiial,  to 
claim  the  copy  under  the  fifth  section.    In  Butler  v.  Capu^  2  B.  dt  C.  251,  an 
instrument  was  described  in  the  memorial  as  an  assignment  of  certain  leasehold 
premises ;  it  was,  in  fact,  an  under-lease,  and  that  was  held  to  be  a  suffietent 
description  of  the  nature  of  the  instrument,  within  the  meaning  of  the  act  of 
^Parliament ;  and  it  was  said  by  the  Court,  that  the  statute  did  not  r»^ 
require  an  instrument  to  be  described  strictly  according  to  its  legal  effect.  ^ 
The  words  ^  grant  of  annuity"  are  as  true  a  description  of  the  nature  of  an  in- 
stmment  by  which  an  annuity  is  secured,  as  the  words  **  lease  and  release." 
They  convey  as  much  information  as  the  legislature  intended  to  be  conveyed 
by  the  description  of  the  nature  of  the  instrument  within  the  meaning  of  this  act 
of  Parliament     But  then  it  is  contended,  that  the  defendant,  having  become 
bankrupt,  is  exonerated  by  his  certificate  from  any  obligation  to  reimburse  the 
plaintiff  any  portion  of  the  sum  of  money  he  may  have  paid  on  account  of  the 
annuity  since  the  bankruptcy,   llie  plaintiff  and  defendant  were  co-sureties  for 
the  grantor  of  the  annuity,  and  the  latter  has  made  default.     The  stat  49  6. 3, 
e,  121,  s.  17,  enacts,  **  that  it  shall  be  competent  to  any  annuity  creditor  of  any 
person  against  whom  a  commission  of  bankrupt  shall  issue,  to  prove  under  the 
commission  for  the  value  of  such  annuity,  which  value  the  commissioners  aie 
to  ascertain ;  and  the  certificate  of  every  bankrupt  under  whose  commission 
such  proof  shall  be  or  might  have  been  made,  shall  be  a  discharge  of  such  bank- 
rupt"    That  clause  applies  to  annuity  creditors  only.     Was  the  plaintiff  in 
annuity  creditor  of  the  defendant?  I  think  he  clearly  was  not.   Hey,  the  grantee 
of  the  annuity,  was  not  an  annuity  creditor  of  the  defendant,  who  was  only 
liable  in  case  the  grantor  made  default     Hey  was  the  annuity  creditor  of  the 
grantor.     Besides,  how  could  a  value  be  put  on  the  plaintifl^s  interest  in  this 
annuity  !   The  value  of  an  annuity  for  life  is  estimated  by  considering  it  as  an 
annuity  for  that  number  of  years  which  is  the  ^probable  duration  of  the  ^^^ 
life  for  which  it  is  granted.     That  is  the  value  of  the  interest  of  the  ■- 
grantee.     But  how  is  the  value  of  the  interest  of  a  surety  to  be  calculated  ?  He 
never  will  be  liable  if  his  principal  does  his  duty,  and  may,  perhaps,  never  be 
called  upon  to  pay  any  thing.     It  seems  to  me,  that  this  is  not  a  case  in  vhich 
the  plaintiff  could  prove  the  value  of  this  annuity  as  a  debt  under  the  commis- 
sion.    Baxter  v.  Nickoh^  4  Taunt  90,  is  not  in  point,  because  there  the  que^ 
tion  arose  between  grantor  and  grantee.     As  between  the  grantee,  and  the  foot 
persons  who  had  in  that  case  granted  the  annuity,  each  of  the  latter  was  an 
annuity  debtor.     That  clearly  was  a  case  within  the  meaning  of  the  act  of  Pa^ 
liament     But  another  objection  is  made,  that  the  plaintiff  has  redeemed  the 
annuity,  that  it  was  thereby  extinguished,  and,  consequently,  that  the  money 
paid  by  the  plaintiff  to  Wilkinson,  was  not  a  payment  made  on  account  of  the 
annuity,  and  that  the  defendant  is  under  no  obligation  to  contribute  towards  that 

Sayment.  The  plaintiff  and  the  defendant  were  tequali  jure  before  the  1st  of 
lay,  they  being  co-sureties  for  the  payment  of  an  annuity  to  the  grantee  Hey. 
It  is  said,  that  the  plaintiff  put  an  end  to  the  annuity,  and  extinguished  it  by 
the  deeds  of  the  1st  of  May.  The  mode  by  which  the  plaintiff  carried  into 
effect  the  arrangement  between  him  and  Wilkinson,  continued  the  annuity  as 
between  tlie  plaintiff  and  the  defendant  Wilkinson  stood  in  the  place  of  Heyt 
the  former  grantee,  and  became  entitled  to  receive  the  annual  payments.  It  v 
true,  that,  as  between  Wilkinson  and  the  plaintiff,  the  former  was  only  to 
receive  1000/.  and  interest,  and  that  afler  payment  of  that  sum  and  *in-  r^Qi 
terest,  the  plaintiff  was  to  receive  the  annual  payments.  But  at  the  time  ^ 
when  the  plaintiff  made  the  payments  in  respect  of  which  he  seeks  to  recorer 
eontribution,  Wilkinson  was  entitled  both  at  Law  and  m  equity  to  receive  theo; 
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the  annuity  was,  as  between  the  plaintifT  and  defendant,  a  subaiating  annuity. 
Bat  it  18  then  said,  that  by  this  transaction  of  the  Ist  of  May,  1824,  the  relative 
condition  of  the  defendant  as  a  Burety  was  altered,  and  consequently  he  is  dis- 
chargedi  The  plaintiff  had  pledged  certain  4  per  cents.,  as  a  further  security 
for  tiie  payment  of  the  annuity,  and  it  is  said  that  as  he  is  substantially  the  pur- 
chaser of  the  annuity,  his  co-sureties  will  be  deprived  of  the  benefit  of  this 
additional  security.  Looking  at  the  nature  of  the  deed,  it  seems  to  me  that  this 
transaction  has  not  the  effect  of  releasing  the  surety.  Three  persons  guaranty 
the  payment  of  the  annuity  by  the  grantor  to  the  grantee.  The  legal  operation 
of  that  guarantee  is,  that  if  one  of  those  persons  be  called  upon  to  pay  the 
annuity,  he  may  call  upon  the  others  for  contribution.  But  there  is  another 
clause  in  a  subsequent  part  of  the  deed,  by  which  one  of  the  sureties  pledges 
certain  property  as  a  further  security  for  the  payment  of  the  annuity.  If  that 
clause  was  intended  for  the  benefit  of  the  sureties,  tlien  any  arrangement  which 
would  have  the  effect  of  depriving  them  of  that  banefit*  would  discharge  them. 
But  that  clause  purports  to  have  been  inserted  at  the  request  of  the  grantor  of 
the  annuity,  and  was  introduced  for  the  purpose  of  giving  a  better  security  to 
the  grantee,  and  not  for  the  purpose  of  releasing  the  sureties  from  the  respon* 
sibility  which  they  had  incurred  by  a  prioir  clause  guarantying  the  payment 
of  the  annuity. 

*7021  *Hox.BOTD,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
->  words  *^  grant  of  annuity,'*  are  a  sufficient  description  of  the  nature  of 
the  instrument,  within  the  meaning  of  the  act  of  Pariiament  1  am  also  clearly 
of  opinion,  that  the  17th  section  of  the  49  G.  3,  c.  121,  does  not  apply  to  sure- 
ties to  the  payment  of  an  annuity,  but  to  annuity  creditors  only,  whose  interest 
may  be  ascertained  by  the  commissioners,  by  putting  a  value  on  the  annuity 
itself.  But  how  is  the  interest  of  one  of  several  co-sureties  for  the  payment 
of  an  annuity  to  be  valued  T  He  is  liable  to  pay  only  in  default  of  his  princi- 
pal, ?ion  canMtat  that  he  will  be  called  upon  to  pay  any  thing,  or  how  often,  or 
what  sum.  It  is  impossible  to  calculate  the  value  of  bis  interest.  I  also  think 
that  the  annuity,  as  between  these  parties,  was  not  extinguished  by  the  trans- 
action of  the  1st  of  May,  1824,  but  that  it  continued  a  subsisting  annuity,  and 
that  the  plaintiff  aflerwards  made  certain  payments  on  account  of  it,»which  he 
and  his  co-sureties  were  liable  to  pay  by  reason  of  their  having  become  sure- 
ties. Then  it  is  said,  that  by  reason  of  the  plaiiltiff's  having  assigned  certain 
property  as  a  further  security  for  the  payment  of  the  annuity,  and  having,  by 
the  deed  of  the  first  of  May,  deprived  his  co-sureties  of  the  benefit  of  that  fund, 
he  has  discharged  them.  The  assignment  of  stock  was  intended  not  for  the 
benefit  of  the  sureties,  but  of  the  grantee.  Even  if  the  payment  had  been  made 
oat  of  that  fund,  it  seems  to  me  Uiat  the  co-sureties  would  have  been  liable  to 
contribute.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
action  one-third  of  the  money  which  he  has  paid  on  account  of  the  annuity. 

LrrrLEDALK,  J.  I  am  of  the  same  opinion.  I  think  that  the  inetniment  was 
*7031  P^P^'^y  described  as  a  grant  *of  an  annuity,  and  that  it  was  not  neces- 
^  sary  to  describe  the  further  provisions  which  the  deed  contained,  for 
better  securing  the  annuity.  I  also  think  that  this  is  not  a  case  within  the 
49  G.  3,  c.  121,  s.  17,  because  the  plaintiff  was  not  an  annuity  creditor, 
although  he  may  be  a  creditor  in  respect  of  a  transaction  arising  out  of  an 
annuity*    On  the  other  point,  I  agree  with  my  Brothers  Batlbt  and  Holroyd. 

Judgment  for  the  plaintiff. 
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PETER  V.  KENDAL  et  al. 

The  ownei  of  a  ferry  demited  it  to  A.  by  parol  at  a  certain  annual  rent.  The  latter,  at 
the  end  of  a  few  weeks,  finding  it  unprofitable,  propoaed  to  become  the  aerrant  of  the 
former,  as  boatman,  and  to  account  to  him  for  all  money  received  from  pasaeogeia,  apon 
being  allowed  fixed  daily  wages.  This  was  assented  to  by  the  owner  of  the  Terry,  and 
A.  became  his  servant,  and  received  the  stipulated  wages:  Held,  that  there  was  a 
surrender  of  A.*8  interest  in  the  ferrv  by  act  and  operation  of  law. 

In  an  action  on  the  case  for  the  disturbance  of  a  ferry,  it  is  sufficient  for  tbe  plaintiff  to 

Prove  that  he  was  in  possession  of  ibe  ferry  at  the  time  when  the  cause  of  action  aroic 
t  is  not  necessary  for  the  plaintiff*  to  allege  in  his  declaration,  or  to  prove  at  the  trial, 
the  payment  of  any  specified  sum  for  passsee  money. 
Neglect  of  duty,  on  the  part  of  the  owner  of  the  ferry,  is  no  answer  to  tbe  action,  alihoagh 

the  crown  may,  on  that  ground,  repeal  the  grant  by  teirefaeiag  or  quo  warramU* 
The  owner  of  a  ferry  must  have  a  right  to  uae  the  land  on  both  sides  of  the  water,  for 
the  purpose  of  embarking  and  disembarking  his  passengers,  but  he  need  not  hafe  ujr 
property  in  the  soil  on  either  side. 
Qu.  whether  a  ferry  cao  be  demised  without  deed? 

This  was  an  action  on  the  case  for  the  disturbance  of  a  ferrv.  The  declan- 
lion  stated  that  the  plaiotiflf  was  lawfully  possessed  of  a  certain  ancient  ferry, 
over  a  certain  river,  from  a  place  called  Rock,  otherwise  Black  Rock,  in  the 
parish  of  Saint  Minver,  in  the  county  of  Cornwall,  to  Padstow,  in  the  same 
county,  and  from  Padstow  to  the  said  place  called  Rock,  &c.,  for  carrying  and 
conveying  within  the  said  ferry  all  passengers  and  other  persons  having  occa- 
sion for  the  same,  and  the  horses  and  goods  of  all  such  passengers  and  persons, 
*from,  ^.,  to,  ^.,  in  boats  kept  by  and  with  the  authority  of  the  plain-  r^^ 
tifff  there  for  that  purpose,  taking  for  the  same  certain  reasonable  freights  *- 
and  ferriages  to  the  said  plaintiff  in  that  behalf  due  and  of  right  payable ;  (hat 
defendants  wrongfully  carried  divers  passengers,  &c.,  for  hire  in  a  certain  boat, 
over  and  across  the  river  where  plaintiff  had  such  ferry,  and  upon  the  said 
ferry,  whereby  the  plaintiff  lost  great  gains  and  profits,  and  was  disturbed  in 
his  possession  of  the  ferry.  The  second  count  stated  the  wrongful  carrying  to 
be  in  a  boat  afihe  dtfendanfa^  and  near  to  the  said  ferry  of  the  plaintiff.  At 
the  trial  before  Gazelbb,  J.,  at  the  Bodmin  Assizes,  July,  1826,  it  appeared 
that  by  copy  of  a  court  roll  of  the  manor  of  Penmaine,  of  the  28th  of  December, 
1748,  Humphrey  Axthur,  one  of  the  customary  tenants,  surrendered  one 
moiety  of  the  passage  from  Blaok  Rock,  within  the  parish  of  Minver,  in  the 
county  of  Cornwall,  parcel  of  the  customary  lands  of  the  said  manor,  and  part 
of  the  ancient  duchy  of  Cornwall,  with  all  its  rights,  &c.,  together  with  one 
boat,  ^.,  upon  condition  that  Joseph  Peter  might  be  admitted  tenant  for  (he 
same,  to  him,  his  heirs,  and  assigns  for  ever,  according  to  the  custom  of  the 
said  manor.  The  admission  of  Peter  upon  this  surrender,  and  his  admission 
to  the  other  moiety  upon  the  surrender  of  Anne  Arthur,  were  also  proved ;  and 
it  was  shown  that  the  plaintiff  was  grandson  of  Joseph  Peter,  the  surrenderee, 
and  was  possessed  of  the  ferry,  with  a  horse  boat,  and  small  boat,  which  ea^ 
ried  passengers  from  different  points  on  the  Saint  Minver  side  to  the  quay  at 
Padstow,  or  to  the  beach  above  or  below  the  town,  according  as  the  tide  served. 
The  land  on  the  Saint  Minver  side  is  within  the  duchy  manors,  but  on  tbe 
Padstow  side  the  land  belonged  to  different  private  ^persons.  At  tmac 
Christmas,  1825,  the  plaintiff  entered  into  a  verbal  agreement  to  let  the  ^ 
ferry  to  Brown  for  a  year,  for  14/. ;  but  a  few  weeks  afterwards,  Brown  finding 
it  unprofitable,  it  was  agreed  that  the  plaintiff  should  take  the  earnings,  ana 
allow  him  la.  9d,  a  day  ;  and  he  continued  the  boatman  of  the  plaintiff  under 
this  agreement,  and  accounted  to  him  for  all  he  received,  and  was  allowed  (he 
stipulated  sum  per  day.  The  defendant  Kendal,  who  had  for  ten  years  rented 
the  ferry  in  conjunction  with  Brown,  began,  in  February,  1826,  to  ply  with  his 
boat  to  carry  passengers  across  the  river.  He  never  made  any  charge,  bat 
received  what  the  passengers  chose  to  give  him.  Upon  this  evidence,  it  was 
contended  by  the  defendants'  counsel,  that  the  plaintiff,  by  reason  of  the  demise 
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to  Brown,  was  out  of  possession,  and  that  the  action  ought,  therefore,  to  have 
been  brought  in  the  name  of  Brown.  Secondly,  that  there  could  not  by  law  be 
a  ferry  unless  the  owner  had  the  right  of  soil  on  both  sides  of  the  water ;  and 
in  support  of  that  position,  Saville,  1 1,  pi.  20,  was  cited,  where  it  is  said  to  have 
been  held  for  law  in  the  Exchequer  Chamber,  **  that  a  ferry  is  in  respect  of 
the  landing-place,  and  not  of  the  water ;  that  the  water  may  belong  to  one,  and 
the  ferry  to  another;  and  that  in  every  ferry  tlie  land  on  botli  sides  of  the 
water  ought  to  belong  to  the  owner  of  the  ferry,  for  otherwise  he  cannot  land 
on  (he  other  side.**  Thirdly,  that  the  ferry  was  not  shown  to  have  a  legal 
origin,  either  by  customary  grant  or  prescription,  the  duchy  having  been  in  the 
crown  within  the  time  of  legal  memory,  and,  therefore,  that  the  allegation  that 
this  was  an  ancient  ferry  was  not  made  oat.  The  learned  Judge  thought  that 
*7061  ^^^^  being  a  possessory  *aclion,  the  plaintiff  had  made  out  a  sufficient 
^  case  to  go  to  the  jury ;  but  on  these  points,  he  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  in  the  event  of  a  verdict  being  found  for 
the  plaintiff.  On  the  part  of  the  defendant,  it  was  then  proved,  that  until  the 
opposition  boat  had  been  set  up,  the  ferry  had  been  badly  served;  that  the 
public  sustained  much  inconvenience,  and  private  boats  had  often  put  passen- 
gers  across,  in  consequence  of  the  neglect ;  and  that  the  fare  formerly  taken 
was  l{f.,  but  that  now  2(f.  was  claimed  and  paid.  The  learned  Judge  told  the 
jur}%  that  although  there  appeared  to  have  been  great  neglect,  for  which  the 
plaintiff  might  have  been  liable  to  an  action,  yet  as  it  was  admitted  there 
was  no  abandonment  of  the  ferry,  the  plaintiff  was  entitled  to  recover.  The 
jury  having  found  a  verdict  accordingly,  with  I«.  damages,  a  rule  nin  was 
obtained  for  a  nonsuit,  on  the  grounds  that  the  action  ought  to  have  been 
brought  by  Brown ;  and  that  there  was  no  proof  that  the  ferry  was  an  ancient 
ferry ;  or  for  a  new  trial,  on  the  ground  that  the  facts  proved  on  the  part  of  the 
defendant  were  an  answer  to  the  action. 

Carter  and  Coleridge  now  showed  cause.     The  action  was  properly  brought 
in  the  name  of  the  plaintiff;  for  although  an  agreement,  by  which  Brown  was 
to  have  rented  the  ferry,  once  existed,  it  had  been  abandoned  before  the  com- 
mitting of  the  act  complained  of.     Brown  proposed  to  become  the  servant* 
instead  of  the  tenant  of  the  plaintiff,  and  the  latter  assented  to  the  proposal 
made.    The  relation  of  master  and  servant  was,  therefore,  substituted  for  that 
of  landlord  and  tenant ;  and  *the  plaintiff,  with  the  assent  of  Brown,  rt^f^m 
became  again  possessed  of  the  ferry,  and  all  profits  arising  therefrom ;  L  ' 
that  operated  as  a  surrender,  by  act  and  operation  of  law,  of  Brown's  interest 
in  the  ferry.     Then  it  is  said,  that  a  legal  origin  of  the  ferry  was  not  shown 
by  the  court  rolls;  and  that  no  origin  by  prescription  could  be  shown,  because 
the  duchy  had  been  in  the  crown  within  the  time  of  legal  memory,  and  that 
the  franchise,  if  existing  before,  was  then  merged.     But  this  is  a  mere  posses- 
sory action  for  the  disturbance  of  a  franchise,  and  as  against  a  wrong-doer  the 
plaintiff  was  bound  only  to  prove  a  possessory  title.     BHasett  v.  Hari,  IVilles* 
Rep.  508.     Assuming  that  it  was  necessary  to  show  a  prescriptive  tide,  it 
ought  afler  so  long  a  usage  to  be  presumed;   for  although  at  the  trial   it 
appeared  that  within  the  time  of  legal  memory  the. duchy  of  Cornwall  was 
in  the  crown,  yet  the  franchise  was  not  merged,  for  there  is  a  distinction 
between  franchises,  whicli,  if  not  granted  to  a  subject,  the  king  would  have  in 
himself  as  waif,  estray,  wreck,  &c.,  and  those  which  a  common  person  may 
have  by  grant  or  prescription,  but  the  king  by  prerogative  would  not  have,  as 
warren,  fair,  market  with  toll,  disc.     If  the  former  come  to  the  crown,  they  are 
extinguished ;  but  if  the  latter  come  to  the  crown,  they  remain  in  ease,  and  are 
not  extinct.     For  if  the  king  should  not  have  them  by  this  means,  they  would 
be  lost.    Heddy  v.  Wheelhouse^  Cro.  Eliz.  691.     A  ferry  is  a  liberty  by  pre- 
scription on  the  king's  grant  to  have  a  boat  for  passage  upon  a  great  stream, 
*7081  ^^^  carriage  of  horses  and  men  for  reasonable  toll.     Tennes  de  la  Ley, 
-'  338.    It  is  n6t  a  franchise,  therefore,  which  the  king  would  have  *in 
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liimself,  if  not  granted  to  a  conu&on  per8on»  and*  tbaiefaiat  it  is  not  mej]ged. 
Then  as  to  the  objection,  that  the  owner  of  ihe  ferry  has  not  tbe  ni  on  both 
sideii  the  river,  the  case  cited  from  Saville,  pi.  11,  is  not  law.  It  Ib  cleaify 
sufficient  for  the  owner  of  the  ferry  to  have  a  right  to  embark  and  to  disembark 
passengers  on  both  sides,  which  is  a  mere  easement  on  the  soil  of  another. 
12  East,  334,  n.  Lasdy,  the  neglect  of  tlie  plaintiff  did  not  destroy  his  right 
to  the  ferry,  although  it  might  be  a  ground  for  a  repeal  of  the  franchise  by  idn 
facias  or  quo  warranto. 

Mannings  contra.  The  demise  to  Brown  could  not  be  surrendered  without 
a  note  in  writing  under  the  statute  of  frauds,  29  Car.  2,  c.  3,  s.  3.  [Batlet,J« 
This  being  an  incorporeal  hereditament,  would  not  the  demise  be  void,  not  being 
by  deed  ?]  No  objection  was  taken  to  the  sufficiency  of  the  demise  at  the 
trial ;  the  plaintiff  chose  to  rely  on  the  subsequent  abandonment  of  the  contract 
of  letting.  If  the  plaintiff  had  confined  his  evidence  to  the  possession  of  him- 
self and  his  ancestors,  perhaps  the  Court  would  not  have  inquired  into  the 
origin  of  the  grant ;  but  here  it  appeared  that  the  plaintiff  claimed  not  by  pre- 
scription, but  by  a  customary  grant  It  was,  therefore,  necessary  to  show  that 
this  was  a  custoihary  tenement,  grantable  in  the  mode  in  which  it  is  stated  to 
have  been  granted.  Besides  which,  the  possessions  of  the  duchy  being  ina- 
lienable,! such  a  conveyance  unexplained  is  an  evasion  of  the  statutory  grant 
of  11  Edw.  3,  SuUon  Poole  case,  Wightw.  149.  This  *grant  being  p,.^ 
within  the  period  of  legal  memory,  the  franchise  contended  for  must  ^ 
have  merged  in  the  crown,  which  puts  an  end  to  any  title  by  prescription  or 
by  custom.  The  forfeiture  of  the  Kanchise  by  negligence  might  not  only  have 
formed  the  subject  of  a  scire  facioit  but  might  have  been  inquired  into  by  9110 
warranto;  Maydenhead  Quo  Warranto^  Palmer,  76,  66;  a  proceeding  which 
supposes  the  party  is  not  legally  in  possession.  Next,  there  can  by  law  be  no 
good  franchise  of  a  ferry,  unless  the  owner  has  the  property  in  the  soil  on  both 
sides  of  the  water.  That  was  decided  in  the  case  referred  to  in  Saville,  and 
the  decision  is  adopted  by  Lord  C.  B.  Comvn  in  bis  Digest,  tit.  Piscary,  (B.) 
Again,  under  tlie  words  certain  reasonable  freights  andferriageSt  the  plaintiff 
was  bound  to  show  that  some  fixed  and  determinate  payments  were  made; 
whereas  here,  not  only  was  there  no  evidence  of  a  fixed  and  determinate  sum, 
but  the  existence  of  such  a  claim  was  negadved  by  the  evidence,  which  showed 
not  a  fixed,  but  a  fiuctuadng  payment. 

Baylst,  J.  I  think  this  case  does  not  admit  of  any  doubt.  The  first 
objection  is,  that  the  plaintiff  was  out  of  possession,  and  that  this  action 
ought  to  have  been  brought  by  Brown,  who  was  entided  to  possession  as 
tenant  under  the  demise.  To  that  there  is  a  very  satisfactory  answer. 
It  appeared  at  the  trial,  that  when  Brown  found  out  Uiat  he  could  not  keep 
the  ferry  at  14/.  per  annum,  he  said  to  the  plaintiff.  Will  you  allow  me  to 
be  your  servant?  They  setded  aflerwards  upon  that  ^footing,  and  rMiA 
Brown  became  the  servant  instead  of  the  tenant  of  the  plaintiff,  *- 
and  the  latter  received  the  profits  of  the  ferry,  and  paid  Brown  wages  for  hia 
services  as  boatman.  A  new  relation,  which,  in  regard  to  this  property,  was 
wholly  inconsistent  with  that  of  landlord  and  tenant,  then  took  place,  with  the 
consent  of  both  parties.  That  operated  as  a  surrender,  by  operation  of  lawi 
of  the  tenant's  interest  in  the  ferry.  It  was  next  objected,  that  the  evidence 
did  not  show  this  to  be  an  ancient  ferry,  either  by  customary  grant  or  prescrip* 
tion.  The  present  pUiintiff  was  proved  to  be  in  possession.  It  seems  to  me 
that  it  was  not  necessary  to  prove  the  copy  of  the  court-roll ;  it  was  quite  suffi- 
cient to  support  this  action,  to  prove  that  the  plaintiff  was  in  possession  of  the 
ferry  ;  and  it  was  shown  that  the  ferry  had  existed  for  a  long  period  of  time. 
It  is  then  said  that  the  neglect  of  the  plaintiff  has  destroyed  his  right  to  die  ferry* 
I  am  of  opinion  that  that  neglect  does  not,  ipso  factOt  destroy  the  right  to  the 
franchise.  The  proceeding  by  quo  warrrmUo  supposes  the  party  in  aetoai, 
t  See  iho  Pruicf*«  oaa«,  8  Co.  1.    Mann.  Each.  Pract.  373. 
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'  thongh  not  in  legal  possession,  and,  therefore,  judgment  of  onster  is  necessary 
to  dispossess  him.    In  the  case  of  an  abuse  of  a  franchise  by  nof  ligence,  the 
crown  may  repeal  the  grant  by  $eire  faciai  or  quo  warraniOf  and  may  vest  it 
in  some  other  person,  if  that  is  thought  necessary.    But  mere  negligence  in  the 
party  in  whom  the  ferry  is  vested  does  not  destroy  the  right     Then  it  is  said 
that  this  is  not  a  good  ferry,  because  the  land  on  both  sides  does  not  belong  to 
the  owner  of  the  ferry.    I  am  of  opinion,  that  it  is  not  necessary  that  the  owner 
of  a  ferry  should  have  the  property  in  the  soil  on  either  side.    He  must  have  a 
*7in  "^^^  ^  ^^^^  vi^n  both  sides,  *but  he  need  not  have  the  property  in  the 
-'  soil  on  either.     It  is  sufficient  if  the  landing-place  be  in  a  public  high- 
way.   This  is  perfectly  consistent  with  the  principle  laid  down  in  Saville, 
That  principle  is,  that  a  ferry  is  in  respect  of  the  landing-place,  and  not  of  the 
water.    But  I  cannot  agree  to  what  is  stated  as  a  conclusion  resulting  from  that 
principle,  *'that  every  owner  of  a  ferry  must  have  the  land  on  both  sides  of  the 
water,  for  otherwise  he  cannot  land."     The  reason  given  for  his  having  the 
property  in  the  soil  is  insufficient,  for  he  may  have  a  right  to  land  on  both 
shores  without  having  any  property  in  the  soil  of  either.     The  original  owner 
of  the  land  may  have  granted  the  soil  of  it,  and  reserved  out  of  the  grant  to 
himself,  his  heirs  and  assigns,  the  right  of  using  the  land  on  both  sides  for  the 
purpose  of  embarking  and  disembarking  passengers.     I  think,  also,  that  it  was 
not  necessary  for  the  plaintiff  to  allege  in  his  declaration  the  payment  of  any 
specific  sum  for  passage  money,  and  what  need  not  be  alleged  need  not  be 
proved.    This  rule  must  therefore  be  discharged. 

HoLHOTD,  J.  I  think,  that  what  is  laid  down  in  Saville  is  not  law  to  the 
extent  to  which  it  is  there  stated.  The  owner  of  the  ferry  must,  as  incident  to 
the  ferry,  have  such  right  to  use  the  land  on  both  sides  as  to  enable  him  to 
embark  and  disembark  his  passengers ;  but  he  need  not,  for  that  purpose,  have 
any  property  in  the  soil.  It  is  sufficient  if  he  has  a  right  to  use  the  land  for 
all  the  purposes  of  his  ferry.  That  is  a  right  to  use  the  land  of  another  for  a 
particular  purpose,  and  is  an  incorporeal  hereditament.  I  think,  also,  that  it 
*712l  ^^'  ^^^  necessary  for  the  plaintiff  to  produce  the  court^rolls;  it  *was 
-^  sufficient  to  prove  possession  and  enjoyment  of  the  ferry. 

LriTLKDALBv  J*f  concurred. 

Rule  discharged. 


The  KINO  v.  The  Inhabitants  of  RAMSGATE. 

By  the  statute  6  G.  4,  c.  57,  it  is  enacted,  that  no  settlement  shall  be  gained  bv  reason  of 
•eiiling  upon  or  paying  parochial  taxes  for  a  tenement,  unless  the  house,  or  building,  or 
land,  (of  which  tne  tenement  consists,)  shall  be  occupied  under  such  yearly  hiring,  and 
the  rent  for  the  same,  to  the  amount  of  102.,  be  actually  paid  for  the  term  of  one  whole 
year:  Held,  that  no  settlement  is  gained  by  settling  upon  a  tenement,  unleas  the  rent 
for  the  term  of  one  whole  year,  whatever  be  its  amount,  be  actually  paid. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  O.  Sweetman,  his 
wife  and  children,  were  removed  from  Ramsgate,  in  the  Isle  of  Thanet,  in  the 
county  of  Kent,  to  the  parish  of  Saint  Ijawrence,  in  the  Isle  of  Thanet,  in  the 
same  county,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

In  the  month  of  April,  1825,  S.  Sweetman,  the  wife  of  the  pauper,  (the 
Pauper  himself  being  of  unsound  mind,)  hiied  of  R.  Croft,  Esq-  »  house  in  the 
parish  of  Saint  lAwrence,  for  one  year,  at  a  rent  of  IbL  per  annumf  payable 
luartciiy. 
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The  pftopersnd  his  family  occupied  the  house  for  the  year,  and  the  paoper*s  * 
wife  paid  the  sum  of  0/.  15«.  towards  the  rent.     Soon  after  the  expiration  of 
the  year  the  landlord  distrained  upon  the  pauper's  goods  for  the  rentiemainlDg 
due,  and  received  under  such  distress,  aAer  payment  of  the  expenses  thereof, 
the  sum  of  4/.  17s.  6(/.,  making  the  total  rent  received  amount  to  11/.  12s.  6d 

*Boiland,  in  support  of  the  order  of  sessions.  No  settlement  was  p,.., 
gained  by  renting  a  tenement  in  the  parish  of  Saint  Lawrence,  because  ^ 
a  whole  year's  rent  was  never  paid.t  Before  the  statute  69  6.  3,  c.  50.  the 
settlement  on  a  tenement  of  the  annual  value  of  10/.,  conferred  a  settlement, 
whether  the  rent  was  paid  or  not.  That  statute  required,  inter  aiia^  that  the 
rent  should  be  paid  for  the  term  of  one  whole  year.  But  it  applied  only  to  set- 
tlements by  the  renting  of  tenements,  and  a  settlement  might  nevertheless  be 
gained  by  paying  parochial  rates  and  taxes  in  respect  of  a  tenement  of  the  yearly 
value  of  10/.;  consequently,  in  such  a  case,  it  was  necessary  to  prove  the  valoe 
of  the  tenement,  which  rave  rise  to  expensive  litigation,  and  the  6  G.  4,  c.  57, 
which  passed  on  the  22d  of  June,  1825,  was  intended,  as  appears  from  the  reci- 
tal, to  remedy  this  inconvenience ;  and  by  section  2d  of  this  latter  statute  it  ii 
enacted,  ^  that  no  person  shall  acquire  a  settlement  by  reason  of  setding  upon, 
renting,  or  paying  parochial  rates  for  any  tenement,  unless  the  house,  or  build* 
ing,  or  land,  (of  which  the  tenement  is  to  consist,)  be  bona  fide  rented  by  socb 
person  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one  whole 
year;  nor  unless  such  house,  or  building,  or  land,  shall  be  occupied  under  such 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount  of  10/.,  actually  paidjor 
the  term  of  one  whole  year  at  tlie  least."  The  words  **for  the  term  of  oiu 
whole  year  at  the  leaet**  ^PP^y  ^  bo^  branches  of  the  sentence,  and 
^relate,  therefore,  both  to  the  occiipation  and  the  pay ment  of  rent.  And  r«.j| 
the  meaning  of  the  provision,  as  to  payment  of  rent,  must  be,  that,  in  *- 
order  to  gain  a  settlement,  the  rent  for  one  whole  year  (whatever  be  its  amount) 
must  be  actually  paid,  and  that  such  yearly  rent  must  be  10/.  at  the  least. 

/*.  Pollock^  contra.  The  statute  69  G.  3,  c.  50,  required  that  the  rent,  what- 
over  its  amount  might  be,  should  be  paid  for  the  term  of  one  whole  year.  From 
the  provisions  of  that  statute  this  absurd  consequence  followed^  that  a  party  who 
rented  a  tenement  at  a  yearly  rent  of  1000/.  could  not  gain  a  settlement  by 
paying  999/.  in  respect  of  that  rent ;  while  anothet  person  whose  annual  rent 
did  not  exceed  10/.  would  gain  a  settlement  by  paying  the  latter  sum.  The 
6  G.  4,  c.  57,  repeals  the  former  statute,  and  there  is  a  material  diflerence  in 
the  language  of  the  two  statutes,  as  far  as  the  payment  of  rent  is  concerned. 
The  latter  statute  enacts,  that  **no  settlement  can  be  gained,  unless  the  housct 
or  building,  or  land  shall  be  occupied  under  such  yearly  hiring,  and  the  rent 
for  the  same  to  the  amount  of  10/.,  actually  paid  for  the  term  of  one  whole  year 
at  the  least."  In  order  to  give  a  reasonable  construction  to  this  enactment,  the 
words  **and  the  rent  for  the  same  to  the  amount  of  10/.,  actually  paid,"  ought 
to  be  read  as  if  they  were  in  a  parenthesis ;  and  then  the  construction  will  be, 
that  in  order  to  gain  a  settlement,  although  the  premises  must  be  occupied  for 
a  year,  the  payment  of  rent  to  the  amount  of  10/.  will  be  sufficient;  and  this 
construction  is  the  more  reasonable,  because  the  gaining  of  a  settlement  will 
then  depend  on  the  ability  of  the  party  to  pay  a  given  sum. 

*Baylby,  J.  It  is  very  desirable  in  all  cases  U>  adhere  to  the  words  ^„^^ 
of  an  act  of  Parliament,  giving  to  them  that  sense  which  is  their  natural  '- 
import  in  the  order  in  which  they  are  placed.  The  stat.  59  G.  3,  c.  50,  enacu, 
*«that  no  person  shall  acquire  a  settlement  by  reason  of  his  dwelling  for  forty 
days  in  any  tenement  rented  by  such  person,  unless  such  tenement  shall  con- 
sist of  a  house  or  building,  being  a  separate  and  distinct  dwelling-house  or 

t  There  was  another  point  argued,  vis.,  that  part  of  the  rent  having  been  levied  bf 
prooeaa  of  law,  that  waa  not  a  payment  which  aatiafied  the  staiute  ;  but  aa  the  judgment 
of  the  Court  did  not  proceed  on  that  ground,  it  becoinea  unoeceaaary  to  ataie  the  trga- 
ments. 
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.  buildinj^,  or  of  hnd,  or  of  both,  bona  fide  hired  by  such  person,  at  and  for  the 
saro  of  10/.  a  year  ai  the  least,  for  the  term  of  one  whole  year,  nor  unless  such 
house  or  building  shall  be  held  and  such  land  occupied,  €md  the  rent  for  the 
same  aciuai/j^  paid,  for  tlie  term  of  one  whole  year  at  the  least,  by  the  person 
hiring  ibe  same.**  That  statute,  therefore,  required  that  the  rent  (whatever  its 
amount  mij^ht  be)  should  be  paid  for  the  term  of  one  whole  year.  But  as  that 
statute  applied  only  to  setUements  which  might-  be  gained  by  reason  of  the 
renting  of  a  tenement,  a  settlement  might  still  be  gained  by  paying  parochial 
rales  in  respect  of  a  tenement  of  the  annual  value  of  10/.,  without  complying 
with  the  requisites  of  that  statute,  and  that  was  the  cause  of  much  litigation. 
The  statute  6  G.  4,  c.  57,  was  paesed  to  remedy  that  inconvenience :  and  it 
recites,  ^  that  the  settlement  of  the  poor  had  been  made  to  depend  in  some 
instances  upon  the  annual  value  of  tenements,  which  they  might  have  rented, 
or  upon  the  annual  value  of  tenements,  in  virtue  of  which  they  had  paid  paro* 
chial  rates,  and  that  the  ascertaining  such  value  in  such  respective  cases  had 
given  rise  to  very  expensive  litigation,  and  that  doubts  had  been  entertained 
*7161  ^^^'^^^  ^^^  ^^  ^*  ^«  c*  ^0,had  been  effectual  for  the  purpose  of  *alter- 

-'  ing  the  law  in  respect  of  the  necessity  of  proving  the  annual  value  of 
tenements  so  rented,  and  that  it  was  expeilient  that  further  provision  should  be 
made  relating  thereto.^'  It  then  repeals  the  former  statute,  and  enacts,  ^  that 
no  person  shall  acquire  a  settlement  by  reason  of  seUling  upon,  renting,  or 
paying  parochial  rates  for  any  tenement  not  being  his  own  property,  unless 
such  tenement  slaall  consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ing, or  of  land,  or  of  both,  bona  fide  rented  by  such  person,  at  and  for  the  sum 
of  10/.  a  year,  a.t  the  least  for  the  term  of  one  whole  year,  nor  unless  such 
house,  or  building,  or  land  shall  be  occupied  under  such  yearly  hiring,  and  the 
rent  for  the  same,  to  the  amount  of  10/.  actually  paid  for  the  term  of  one  whole 
year  at  the  least.*'  It  is  very  material  to  attend  to  the  collocation  of  these 
words, — M  for  the  term  of  one  whole  year  at  the  least."  They  are  the  last  words 
of  a  sentence,  and,  according  to  the  grammatical  construction,  apply  to  both 
branches  of  the  sentence.  It  is  contended  that  they  do  not  apply  to  the  latter 
branch  of  the  sentence,  **  the  payment  of  rent,'*  but  that  the  words  **  and  the 
rent  for  tlie  same  to  the  amount  of  10/.,"  ought  to  be  construed  as  if  they  were 
in  a  parenthesis ;  but  I  cannot  collect  either  from  the  recital,  or  from  any  of  the 
previous  provisions  in  the  act,  that  they  ought  to  be  so  read.  I  think  that  they 
ought  to  be  construed  according  to  the  plain  import  which  they  bear  in  the  order 
in  which  they  are  placed  in  the  act.  If  the  legislature  had  intended  that  in 
order  to  gain  a  settlement,  it  should  be  sufficient  to  pay  rent  to  the  amount  of 
10/.,  the  words  "  for  the  term  of  one  whole  year  at  the  least,'*  should  have 
t^l'j'x  immediately  followed  the  words  relating  to  the  "occupation.     It  is  true, 

^  that  the  words  *«  to  the  amount  of  10/.  a  year  at  the  least,"  create  some 
difficulty,  but  that  difficulty  is  not  such  as  to  warrant  us  in  construing  them  as 
if  they  were  placed  in  an  order  different  from  that  in  which  we  find  them. 
Taking  them  in  that  order,  their  application  is  not  confined  to  one  branch  of 
the  sentence.  Undoubtedly,  it  will  follow  from  this  construction,  that  if  a  person 
lents  prem'ises  at  a  very  high  annual  rent,  he  will  not  gain  any  settlement  unlese 
he  pays  the  wh(  Ic  amount  of  one  year's  rent.  On  the  other  hand,  if  the  other 
construction  werL*  adopted,  a  person  who  rented  premises  at  15/.  per  annum, 
md  resided  three  years  on  the  premises,  would  gain  a  setdement  by  paying  10/. 
en  account  of  one  year's  rent.  I  cannot  think  that  was  intendeci.  Upon  the 
whole,  I  think  thai  we  are  bound  to  construe  the  words  of  this  act  according  to 
the  natural  import  belonging  to  them,  in  the  order  in  which  they  are  placed  in 
the  act;  and  so  construing  them,  I  am  of  opinion  that  these  words  are  not  to  be 
mnfined  to  one  branch  of  the  sentence,  and,  consequently,  the  rent  actually 
Reserved  must  be  paid  for  the  term  of  one  whole  year  at  the  least.   The  pauper 

Kt  having  done  that,  no  settlement  was  gained  in  the  parish  of  St.  Lawrenee. 
le  order  of  sessions  must  therefore  be  quashed. 
Vol.  XIII.— 41 
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HoLBOYD,  J.  I  think  that  the  words  *^  for  the  term  of  one  whole  year  st 
the  least,'*  must  be  construed  acoordinf  to  their  nature  and  import  in  the  order 
in  which  they  stand  in  the  act  of  parliament,  and  so  construing  them,  it  appean 
to  me  that  the  rent,  whieh  must  amount  to  10/.  a  year  at  least,  (but  whieh  mtj 
exceed  that  *8um,)  must  be  paid  for  the  term  of  one  whole  year  at  the  p^.g 
least,  ^ 

LnTLKOALB,  J.,  concurred. 

Order  of  sessions  quashed. 


CHARLES,  Loid  SOUTHAMPTON,  and  J.  DRUMMOND  v.  BROWN. 

Where,  by  iodentnre  between  A.  and  B.  of  the  first  part,  C.  of  the  eecond  part,  aai 
D.  of  the  third  part,  A.  and  B.  did,  with  the  assent  of  C.,  demise  to  D.  foe  year?, /leU* 
ing  and  paving  a  certain  rent  to  E.  and  the  heirs  of  his  body,  and  D.  coTenanted  with  A. 
aiM  B.  and  E.  to  pay  the  rent,  and  to  repair,  &c.:  Held,  that  E.  coold  not  join  with  A. 
and  B.  in  an  action  of  covenant  againat  D.  for  non-payneat  of  rent  and  not  repairing. 

GovKNAMT.  The  declaration  stated,  that  by  indenture  made  on,  Ac.,at,Ae^ 
between  J.  Drummond  and  C.  Drummond  in  his  lifetime,  (whom  plaintifis  have 
survived,)  of  the  first  part;  the  Dowager  Baroness  Southampton,  then  guardiin 
of  C.  Lord  Southampton,  (plaintiflf,)  of  the  second  part;  and  defendant,  and 
one  6.  R.  of  the  third  part.  J.  D.  and  C.  D.,  sinoe  deceased,  with  the  sNent 
of  Lady  Southampton,  did  demise  to  defendant  and  6.  R.  certain  premisea 
therein  mentioned,  hubendvm  for  twenty-one  years,  reddendum  unto  the  said 
Charles,  Lord  Southampton,  and  the  heirs  male  of  his  body,  and  for  default  of 
such  issue,  unto  such  other  person  or  persons  as  for  the  time  being  shoold  be 
entitled  to  the  remainder  or  reversion  of  the  same  premises,  expectant  on  the 
determination  of  the  said  demise  during  the  residue  of  the  said  term,  a  certaia 
yearly  rent ;  and  defendant  and  G.  R.  did  severally  covenant  and  agree  with 
C*  Lord  Southampton,  and  with  J.  D.  and  C.  D.,  and  the  survivor,  and  the 
heirs  of  the  survivor,  that  they  would  pay  the  said  yeariy  rent  unto  the  said 
C.  Lord  Southampton,  &c.,  (according  to  the  reddendum^)  covenants  to  repaifr 
Slc,  Breach,  *non-payment  of  rent,  and  not  repairing.  Demurrer  and  |-«.|g 
joinder.  *■ 

Comyn  in  support  of  the  demurrer.  There  are  some  old  authorities  vhich 
tend  to  show  that  a  reservation  of  rent  to  the  person  entitled  to  the  reversion  is 
good.  But  here  there  is  no  averment  that  Lord  Southampton  is  within  the 
reddendum  as  reversioner.  The  only  right  of  action  shown  by  the  declantion 
is  in  J.  Drummond,  the  surviving  lessor.  Lord  Southampton  is  not  a  party  to 
the  indenture,  and  clearly  ought  not  to  have  been  made  a  plaintiff.  BerhdfJ 
V.  Hardy,  5  B.  &  G.  355;  Oatee  v.  Frith,  Hob.  130,  151;  Surry  v.  Colti 
Latch.  255;  Frantin  v.  Small,  2  Str.  706,  2  Ld.  Raym.  1418;  2  Preston  on 
Conveyancing,  184, 

Campbell,  contra.  There  would  be  little  difficulty  in  showing  that  a  reaem- 
tion  to  a  stranger  is  good.  It  may  not,  in  that  case,  be  strictly  speaking  rent; 
but  the  covenant  to  pay  is  good,  and  may  be  the  foundation  of  an  action.  The 
real  difficulty  arises  from  Ijord  Southampton  being  joined  as  a  plaintiff  together 
with  the  surviving  lessor.  The  case  of  Berkeley  v.  Hardy  is  by  no  meatf 
decisive  of  this,  for  the  principal  ground  of  that  decision  was  that  bo  interest 
passed  to  Hardy  under  the  supposed  demise.  If  Lord  Soiuhanpton  were  a 
mere  stranger,  it  would  be  an  answer  to  the  action;  but  he  is  rather  in  tlie 
nature  of  a  lessor. 

Batlky,  J.    Upon  the  face  of  this  lease  we  ane  not  at  Uber^  to  preasa0 
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tjotn  ^'  ^^7  interest  parsed  except  fcom  *J.  and  C.  Drummond.    Lord 
^  Southampton  is  a  stranger  to  the  indenture»  and  cannot  join  in  any 
action  for  non-performance  of  the  covenants  contained  in  it. 

Judgment  for  the  defendant. 


The  KINO  ▼.  The  Company  of  Piopxieiors  of  the  REQENTS  CANAL. 

By  a  eaoal  act,  it  was  provided  that  lan4i,  whether  eovered  with  water  or  not,  and  also 
sU  dwellifig-houaea,  wkaffi,  dec,  belonging  to  the  Company,  ahould  be  rateable  to  the 
maintenance  of  the  poor  in  the  several  panabea  where  they  were  reapectivelv  situated ; 
the  laada  according  to  their  quantity  ana  qnality,  and  the  dwelliog-houaea,  wharfc,  d&e., 
according  to  the  nature  and  respective  usee  thereof,  and  should  be  asaessed  in  like  mso- 
ner  as  lands  of  a  like  quality,  and  dwelliog-houaes,  wharfs,  d&c,  of  s  like  and  siipilsr 
size  or  nsture  in  the  respective  parishes  wnere  the  ssms  should  be  sltuste,  should  be 
assessed,  and  that  the  rates,  duties,  snd  other  persoasl  property  of  the  Compsny,  Uabls 
to  be  rated  to  the  poor,  should  be  assessed  in  like  manner  snd  in  the  same  proportion  as 
other  personal  property  should  be  assessed :  Held,  that  land  of  the  Company,  used  by 
them  for  the  purpose  of  the  csnsi,  waa  rateable  qua  Istid  not  in  respect  of  its  improved 
value,  but  in  respect  of  tbst  which  would  have  been  its  value,  if  it  hsd  not  been  used  for 
the  purposes  of  the  canal. 

The  Coni|»any  had,  on  the  margin  of  a  large  basin,  a  piece  of  land  adjoining  the  private 
yard  of  a  timber  merchant.  This  pieoe  of  land  next  the  basin  consisted  of  natural 
ground;  it  was  not  faced  with  brick  or  timber,  and  the  ground  below  the  water  gradttsily 
sloped  down  to  the  bottom  of  the  basin.  The  timber  mercbsnt  landed  his  tinaber  upon 
this  piece  of  land,  and  it  was  there  marked  and  measured  b|r  the  revenue  officers,  rfo 
acknowledgment  or  rent  waa  paid  to  the  Company  for  this  privilege  of  landing  the  gQodu 
there,  but  their  rates  snd  duties  were  increased,  s  grester  number  of  ships  entering  the 
basin  in  consequence  of  this  privilege :  Held,  that  this  piece  of  land  was  not  a  wharf 
within  the  meaning  qf  the  set  of  .parliament,  and  was  not  lisble  to  be  rated  as  such  to 
the  relief  of  the  poor. 

Upon  an  appeal  by  the  defendants  against  a  rate  for  the  relief  of  the  poor  in 
the  parish  of  Saint  Ann,  Limefaoasev  the  sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court  on  ihe  following  ease.  In  the  rate  or  assessment  the 
appellants  stood  rated  thus : 

No.  1. — ^Company  of  Proprietors  of  Regent's  Canal*  for  wharf i  and 
banks  adjoining  the  basin  losing  to  the  Regent's  Canal 

themselves      iglBO 
No.  2.— Ditto  for  land  covered  with  water,  comprising  the  part  of  the 

basin  within  the  respondents'  parish    -        .        •        -        •        Ditto  IdO 
*72n  *^^'  ^* — ^o'l^P^^y  ^^  proprietors  of  Regent's  Canal,  for  land  eov- 
^      ered  with  water,  comprising  that  part  of  the  Regent's  Canal,  and 
the  towing-path  and  banks  within  the  respondents'  parish, 

themselves  dSlSO 
No.  4. — ^Ditto  for  one  double  lock  in  Limehouse  Fields,  and  for  one  other 
doable  lock  leading  from  the  -basin  to  the  canal  in  the  respondents* 
parish,  .....  ditto  for  each  lock    25 

The  rate  was  duly  allowed  and  published,  and  was  in  all  respects  correct  in 
point  of  form.  By  the  52  6.  3,  c.  195,  s.  101,  it  was  provided, «« that  lands^ 
whether  covered  with  water  or  not,  and  also  all  dwelling-houses,  wharves, 
warehouses,  lock-houses,  and  other  houses  of  and  belonging  to  the  company 
should  be  rateable  and  chargeable  to  the  maintenance  of  the  poor,  and  to  s^ 
other  parochial  rates  and  taxes,  in  the  several  parishes  and  places  where  they 
were  respectively  situated,  the  lands,  according  to  their  quantity  and  quali^^ 
and  the  dwelling-houses,  wharves,  warehouses,  lock-houses,  and  other  housesa 
aceosding  to  the  nature  and  respective  uses,  dimensions,  and  descriptionf 
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thereof,  and  should  be  charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  dwellinff-houses,  wharves,  warehouses,  lock  houses,  and  oUier 
houses  of  a  like  and  similar  size,  nature,  dimension,  or  description,  in  th^ 
respective  parishes  where  the  same  should  be  situated,  were  or  shoald  be 
assessed  or  charged ;  and  that  the  rates,  duties,  and  other  personal  property  of 
the  company  liable  to  be  rated  to  the  poor,  or  other  parochial  taxes  in  any  stich 
parishes  or  places,  should  be  rated  and  assessed  in  like  manner,  and  in  the 
same  proportion  as  other  personal  property  rateable  in  the  said  parishes  and 
^places  respectively  should  be  rated  and  assessed,  and  according  to  the  r-^^ 
length  of  the  line  of  the  said  navigation  in  such  respective  parishes  and  ^ 
places,  and  not  otherwise  or  in  any  other  manner,  provided  that,  before  such 
personal  property  should  be  rated,  fourteen  days'  notice  should  be  given  io 
writing  to,  or  left  at  the  dwelling-house  of  the  treasurer  or  derk,  or  any  other 
officer  of  the  company  residing  in  the  parish  or  place  where  such  rate  should 
be  intended  to  be  made,  by  the  respective  overseer  of  the  poor,  of  the  intenboQ 
so  to  do/* 

As  to  No.  1,  the  facts  were  as  follow:  The  land  rated  was  the  maiginofa 
laige  basin  or  dock  belonging  to  the  appellants.  This  basin  communicates  ob 
the  one  hand  with  the  Thames,  by  means  of  a  lock  capable  of  admitting  ships 
of  a  large  burthen  ;  and  on  the  other  hand  with  the  Regent^s  canal,  by  meaiu 
of  a  double  lock  of  only  sufficient  site  to  admit  the  baiges  used  in  the  internal 
navigation.  On  the  east,  and  on  part  of  the  south  and  north  sides  of  this  basin 
is  a  narrow  slip  of  land,  the  property  of  the  appellants,  and  containing  alto- 
gether one  acre,  two  roods,  and  fourteen  perches,  situated  in  the  respondents' 
parish.  Over  this  land  on  the  south  and  east  sides,  there  was  originally  made 
a  towing-path  for  barges  proceeding  between  the  canal  and  the  Thames.  This 
is  still  occasionally  used  in  time  of  frost,  but  at  all  other  times  the  barges  cross 
the  basin  diagonally  and  have  no  occasion  for  it.  At  the  end  next  the  double 
lock  it  is  terminated  by  a  fence  and  gate,  which  is  kept  locked  by  the  defend- 
ants, and  is  only  opened  by  their  servants,  who  keep  the  key  of  the  gate  for 
persons  having  navigation  business,  who  are  always  freely  admitted,  and  m 
the  towing-path  as  a  foot-path  on  those  occasions.  Next  adjoining  the 
*8lip  of  land  on  the  east  side  of  the  basin  are  situated  the  bonding  yard  r^^^ 
for  timber  of  Messrs.  Richardson,  and  the  private  yards  of  Messrs.  ^ 
Richardson  and  of  Messrs.  Watkins  &  Fry.  The  vessels  bringing  caigoes 
from  foreign  parts  and  other  places  to  these  yards  take  their  berths  along  the 
east  side  of  the  basin,  and  unload  their  timber  and  other  goods,  by  means  of 
stages  belonging  to  such  ships,  on  the  slip  of  land  of  the  defendants  rated  ass 
wharf,  the  upper  edge  of  the  slip  of  land  next  the  basin  consisting  of  the  natu- 
ral ground,  and  not  being  faced  with  brick,  stone,  or  timber,  and  the  groand 
below  the  water  gradually  sloping  down  to  the  bottom  of  the  basin.  The  tim- 
ber is  measured  and  marked  on  this  slip  of  land  by  the  officers  of  the  reveniie« 
and  is  ai^r  that,  with  the  other  goods,  conveyed  either  into  the  bonding  yard, 
or,  on  payment  of  the  duties,  into  the  private  premises  of  the  above  persons. 
For  this  privilege  of  landing  their  goods,  neither  Messrs.  Richardson  nor 
Messrs.  Watkins  &  Fry  pay  any  acknowledgment  or  rent  to  the  defendants; 
they  only  pay,  as  all  other  persons  do,  the  rates  and  duties  imposed  in  respect 
of  the  tonnage  of  the  ships  entering  the  basin ;  but  the  number  of  the  ships 
coming  into  the  basin  of  the  defendants,  is  greatly  increased  by  reason  of  the 
establishment  of  Messrs.  Richardson's  premises  as  a  bonding  yard,  and  the 
access  thereto  from  the  basin ;  and  there  has  been,  in  consequence  thereof,  a 
considerable  increase  in  the  tonnage  rates  and  duties  paid  on  such  ships  to  the 
company,  since  the  bonding  yard  has  been  established.  No  other  persons  are 
allowed  to  land  their  goods  there,  nor  is  there  any  crane  or  convenience  for 
landing  goods.  In  another  part  of  the  basin,  situated  in  Ratcliff  hamlet,  there 
arc  cranes  and  wharves  regularly  built,  *where  the  defendants,  in  addi-  r«^ 
tion  to  the  tonnage  rates,  charge  both  for  the  cranage  and  wharfage  of  ' 
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all  goods  there  landed.  Neither  the  south  nor  the  north  lide  of  the  basin 
within  the  respondents*  parish,  was  used  for  landing  goods.  If  the  land  on 
the  east  side  of  the  basin  be  to  be  considered  as  a  wharf,  of  which  the  defend* 
ants  were  the  occupiers,  its  annual  value,  together  with  the  value  of  the  land 
on  the  north  and  south  sides  of  the  basin,  was  130/.  as  stated  in  the  rate.  The 
aDnaal  value  of  the  land  within  the  respondents*  parish,  on  the  east,  south, 
and  north  sides,  if  assessed  as  land  of  a  like  quality,  was  only  8/.  As  to  Nos. 
2, 3, and  4, the  facts  were  as  follows:— the  basin,  canal,  towing-path, and  locks, 
if  liabli  to  be  assessed  in  respect  of  the  profit  arising  to  the  defendants  from 
the  rales  and  duties  received  by  them,  were  of  the  value  stated  in  the  rate ;  and 
they  were  also  of  the  value  stated  in  the  rate,  if  the  defendants  were  liable  to  be 
rated  for  the  rent  at  which  the  basin,  canal,  towing-path,  and  locks,  would  let 
to  any  other  company  similarly  situated  as  the  appellants,  but  their  value,  if 
liable  to  be  rated  as  land  of  a  like  quality  within  the  parish,  was  only  the  sum 
of  34/.  No  personal  property  was  rated  in  the  parish  at  all,  nor  were  tliere 
any  rates  due  specially  for  passing  either  of  the  two  double  locks  rated,  but 
only  for  passing  for  certain  distances  along  the  canal.  There  were  no  other 
profits  derived  to  the  defendants  from  tliose  premises,  except  the  rates  and 
duties  imposed  by  the  Regent's  Canal  act  The  questions  for  the  opinion  of 
this  Court  were;  first,  as  to  that  part  of  the  rate  or  assessment,  marked  No.  if 
whether,  under  the  circumstances  stated  relating  thereto,  the  land  on  the  easi 
side  of  the  basin  ought  to  be  rated  as  a  wharf  f  And  if  it  ought  not  to  be 
*72S1  *'^  rated,  then  the  sessions  were  of  opinion  that  the  rate  ought  to  be 
-^  amended  by  reducing  the  sum  of  130/.  to  the  sum  of  8/. ;  and,  second^ 
as  to  that  part  of  the  rate  or  assessment  marked  Nos.  2,  3,  and  4,  whether, 
under  the  lOist  clause  of  the  act  of  the  63  G.  3,  e.  195,  the  basin,  canal,  tow« 
ing-paths,  and  locks,  are  liable  to  be  rated  merely  as  land  of  a  like  quality 
within  the  parish  ?  And  if  so,  the  sessions  were  of  opinion,  that  the  rate  ought 
further  to  be  amended  by  substituting  the  sum  of  34/.  for  the  sum  of  360/. 

AndrtW9  and  AdolphuB^  in  support  of  the  order  of  sessions.  The  defendants 
were  properly  rated  for  the  slip  of  land  on  the  east  side  of  the  basiui  as  a  wharf. 
Goods  were  landed  on  this  piece  of  land,  and  the  defendants  derived  an 
increased  tonnage  in  consequence  of  ships  entering  their  basin  for  the  purpose 
of  landing  their  goods  there.  Then,  if  it  was  used  for  all  purposes  for  which 
a  wharf  is  used,  and  the  defendants  derived  from  it  all  the  benefit  which  they 
coald  derive  from  a  wharf,  it  was  properly  rateable  as  a  wharf  within  the  mean- 
ing of  this  act  of  Parliament.  It  appeared  also  that  timber  was  marked  on  this 
slip  of  land,  by  the  officers  of  the  revenue,  and  was  then  conveyed  into  the 
bonding  warehouses.  The  statute  43  6.  3,  c.  132,  s.  12,  enacts,  that  before 
any  goNDds  shall  be  lodged  in  the  bonded  warehouses,  the  same  shall  be  duly 
entered  with  the  proper  officers  of  the  customs,  and  regularly  landed.  The 
goods  in  this  case  must  be  taken  to  have  been  regularly  landed  within  the  mean- 
ing of  the  statute.  Secondly,  the  defendants  were  properly  rated  for  that  value 
of  the  land  which  it  has  acquired  from  being  used  for  the  purposes  to  which  it 
*7261  ^  fl^ppliod.  For  the  land  is  to  be  ^assessed  as  land  of  a  like  quality : 
^  that  must  mean  land  covered  with  water,  and  used  by  a  canal  company 
for  the  purpose  of  a  canal  or  basin. 

F.  Pollock^  Brodricki  and  EliU^  contra.  It  must  be  admitted,  that  the  land 
comprised  in  Nos.  2,  3,  and  4,  is  rateable  for  that  value  which  it  has  acquired 
from  the  circumstance  of  its  having  been  used  for  the  purpose  of  the  canal, 
unless  there  be  some  clause  in  the  act  of  Parliament,  eJcpressly  exempting  it 
from  such  charge.  Sex  v.  Grand  Junction  Canal  Company,  1  B.  4^  A.  289. 
In  the  clause  set  out  in  the  case,  there  is  a  marked  distinction  between  land, 
and  the  canal  duties  or  rates.  The  land  is  to  be  rated  according  to  quantity 
and  quality,  and  dwelling-houses,  4cc.,  according  to  their  iisf«,  dimensions,  4tc. 
The  land,  therefore,  qua  land,  was  not  to  be  rated  according  to  the  use  to 
which  it  was  applied.     That  use  being  made  the  subject  of  rate  by  the  clause 
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nrhich  applies  to  rates  and  duties;  the  tolls  being  made  rateable /^er  »,  when 
other  personal  property  is  assessed  contrary  to  the  general  rule  of  law,  as  it 
has  prevailed  since  Eex  v.  Nicholson,  12  East,  342.  If  the  land  qua  land 
were  rateable  for  its  improved  value,  it  would  follow  that  the  company  migh; 
be  rated  twice  for  the  same  property ;  first,  for  the  profit  as  land;  and  second, 
in  the  event  of  other  personal  property  being  rated,  in  respect  of  the  rates  and 
duties  which  ftre  the  profit  of  the  land.  Rex  v.  Grand  Junction  Cand  Com- 
pany, 1  B.  &  A.  289,  and  Rex  v.  St.  Peter  the  Great,  5  B.  &  C.  473,  are 
authorities  to  show  that  the  company  in  this  case  were  rateable  for  th^  lands, 
at  the  same  value  as  other  adjacent  lands,  and  not  for  their  improved 
*value.  Then,  as  to  the  other  point,  the  land  comprised  in  No.  1,  is  ^^^7 
not  a  wharf.  Lord  Hale,  in  his  treatise  De  Portibus  Maris,  c.  2,  p.  46,  ^ 
says,  that  a  port  consists  of  something  that  is  natural,  viz.,  an  access  of  die 
sea,  whereby  ships  may  conveniendy  come,  ^c,  and  something  that  is  artifi- 
cial, as  keys,  and  wharfs,  and  cranes,  and  warehouses,  &c.  The  term  whorft 
therefore,  implies  something  constructed  or  built  by  the  art  of  man,  and  tbt 
is  the  sense  m  which  it  is  used  in  several  clauses  in  this  act  of  Parliament. 
Section  86  enacts,  that  if  the  owners  of  any  lands  through  which  the  canal 
passes,  shall  not  make,  build,  and  construct  proper  and  sufficient  wharf $,  ware- 
houses, and  other  conveniences,  for  the  use  of  the  navigation,  as  the  company 
shall  think  necessary,  then  the  company  shall  have  full  power  to  do  it.  Se^ 
tion  126  enables  an  individual,  through  whose  property  the  canal  was  to  pa^ 
"to  make  or  erect  any  wharf,  quay,  &.nding-place,  crane,  weigh-beam, onrare- 
house,  for  his  own  private  and  exclusive  use.*'  The  46  G.  3,  c.  153,  entided 
an  act  for  the  preservation  of  the  public  harbors  of  the  United  Kingdom,  enacts, 
"  that  it  shall  not  be  lawful  for  any  person  to  make,  construct,  or  erect  any 
pier,  quay,  wharf,  &c.,  in  any  public  harbor,  without  giving  a  month's  nodce 
to  the  admiralty. '  Besides,  there  being  no  acknowledgment  or  rent  paid  to 
the  company  by  Richardson,  there  was  no  wharfage  or  cranage,  which  arc  the 
usual  incidents  to  a  wharf.  It  is  true,  that  in  consequence  of  the  convenience 
aflbrded  for  landing  goods,  there  was  an  increase  in  the  tolls  for  tonnage.  But 
those  tolls  are  rateable  only  if  personal  property  is  assessed ;  they  cannot  be 
substituted  for  wharfage,  so  as  to  give  a  character  to  the  place  which  it  would 
not  otherwise  have. 

*Batlet,  J.  It  seems  to  me,  that  the  rate  in  this  case  ought  to  be  rt^^^ 
reduced.  I  think  that  the  property  comprised  in  No.  1 ,  is  rateable,  not  ^ 
as  a  wharf,  but  as  land ;  and  that  the  property  comprised  in  Nos.  2,  3,  and  4, 
is  rateable  as  land,  but  not  for  the  value  it  has  acquired  from  being  used  for  die 
purposes  of  the  canal.  The  statute  62  6.  3,  c.  195,  states,  that  the  making  ol 
the  Regent's  Canal  will  be  of  great  public  utility.  Now  that  is  a  key  to  ena- 
ble us  to  construe  the  act  of  Parliament.  If  th6  canal  had  riot  been  made,  and 
\ht  land  had  remained  in  its  original  stat«,  it  would  have  been  rateable  in  die 
same  proportion  as  other  land  in  the  parish.  On  the  other  hand,  if  there  had 
been  no  express  provision  in  the  act  of  Parliament  regulating  the  mode  iQ 
which  the  land  taken  for  the  purpose  of  the  canal  was  to  be  rated,  it  would  be 
rateable,  not  in  proportion  to  its  value  when  so  taken,  but  in  proportion  to  die 
value  which  it  has  acquired  from  being  used  for  the  purposes  of  the  cannL 
But  the  making  of  a  canal  being  a  work  of  great  public  utility,  and  attended 
with  great  expense,  it  is  perfectly  just  to  relieve  the  undertakers  of  it  from 
a  burden  which  wijl  attach  to  them  only  by  reason  of  the  improvements 
they  make,  at  a  very  heavy  expense,  in  the  property  used  by  them  for  their 
canal.  It  is  not  unusual,  therefore,  to  insert  in  canal  acts,  clauses  to  eso; 
nerate  the  undertakers  from  contributing  a  larger  sum  to  the  maintenance  oj 
the  poor,  in  respect  of  the  land  used  by  them  for  the  purposes  of  their  canal. 
than  would  have  been  contributed  in  respect  of  that  same  land,  if  it  had  fl^ 
been  so  used.  It  seems  to  me,  that  the  101st  section  of  the  52  G.  3,  e.  !'»• 
was  intended  to  have  that  efibct.    It  enacts,  "  that  lauds,  whether  covered  vi"^ 
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fmaQ-t  wafer  or  not,  shall  be  rateable  to  the  *iiiunteQance  of  the  poor,  according 
'     -^  to  their  quantity  and  quality."     The  subsequent  words  clearly  explain 
what  was  intended  by  the  word  Imd.    It  goes  on :  **  And  the  dwelling-houses, 
whar&«  warehouses,  lock-houses,  and  other  houses,  according  to  the  nature 
and  respectiYe  uses,  dimensions,  and  descriptions  thereof;  and  shall  be  charged 
and  assessed  in  like  manner  as  lands  of  a  like  quality,  and  dwelling-houses, 
wharis,  warehouses,  lock-houses,  and  other  houses   of  a  like   and   similar 
size,  nature,  dimension,  or  description  are  assessed  or  charged,"     The  act 
harijig  in  the  first  instance  provided  for  the  rating  of  land,  whether  covered 
with  wafer  or  not,  and  for  buildings,  then  introduces  a  different  subject  of  ratea* 
bili^;  and  Uut  is  to  be  rated  only  on  condition  tliat  certain  other  property  is 
rated.     It  enacts  that  the  rates,  duties,  and  other  personal  property  of  the  com« 
pany  liable  to  be  rated  to  the  poor  in  any  such  parishes  or  places,  shall  be  rated 
and  assessed  in  like  manner  and  in  the  same  proportion  as  other  personal  pro* 
perty  rateable  in  the  said  parishes  and  places  respectively  shall  be  rated  and 
assessed.    The  introduction  of  the  word  other  shows  dearly  that  the  rates  and 
duties  were  contemplated  by  the  legislature  as  a  species  of  personal  property, 
for  there  follows  a  provision  that,  Mfore  mch  property  shall  be  rated,  fourteen 
days*  notice  in  writing  shall  be  given  to  the  treasurer  of  the  company.     There 
are,  therefore,  three  distinct  species  of  property  which  are  the  subject  of  rate : 
first,  lands,  whether  covered  with  water  or  not;  secondly,  houses  and  build* 
ings;  and,  thirdly,  rates  and  duties.     The  firat  two  are  rateable  at  all  events; 
*7301   ^^  letter  only  on  condition  that  personal  property  is  also  *rated.    Now 
'■   the  property  described  in  Nos.  3,  3,  and  4,  comprises  nothing  but  land, 
part  of  which  was  covered  with  water.     I  think  that  that  land  is  to  be  rated  in 
the  same  manner  as  land  of  the  same  quality  would  have  been  if  it  had  not 
been  converted  into  a  basin,  or  applied  to  the  other  purposes  of  the  canal.     If 
it  had  been  intended  that  it  should  be  rated  according  to  its  improved  value,  the 
legislature  would  have  said  so.     Indeed,  if  that  be  the  effect  of  the  clause,  it  is 
wholly  useless,  as  far  as  the  land  is  ooneoraed,  for  that  would  be  rateable  for 
its  improved  value  if  the  act  had  not  contained  a  provision  on  the  subject. 
Then  the  remaining  question  is,  whether  the  property  intended  to  be  comprised 
in  No.  1,  can  be  properly  rated  as  a  wharf.    The  word  wharf  la  classed  in  the 
act  with  several  other  things  of  an  artificial  desoripdon,  and  which  require 
expense  in  their  erection.     The  words  are  *«  dwelling-houses,  wharfs,  lock- 
houses,  and  other  houses."    This  piece  of  Und,  at  all  events,  is  not  a  wliarf  in 
the  construction  of  which  any  expense  has  been  incurred.    The  term  wharf, 
in  its  ordinary  sense,  imports  a  place  built  or  constructed  for  the  purpose  of 
bading  or  unloading  goods.     It  is  used  in  that  sense  in  the  several  clauses  of 
the  act  which  have  been  referred  to  in  argument.    Then,  considering  the  dif- 
ferent* clauses  together,  and  that  the  word  wharf  usually  signifies  something 
bnih  or  constructed,  it  seems  to  me  that  this  is  not  a  wharf  within  the  meaning 
of  the  act,  but  at  most  only  a  landing  place.    Upon  the  whole,  therefore,  I  think 
that  the  rate  ought  to  be  amended,  by  inserting  the  sum  of  8/.  instead  of  180/., 
in  respect  of  that  part  of  the  rate  marked  No.  1 ;  and  by  inserting  34/.  instead 
*7311  ^^  *350/.,  in  respect  of  that  part  of  the  rate  marked  Nos.  2,  3,  and  4. 
-*       HoLROYD,  J,     I  am  entirely  of  the  same  opinion.     If  the  construc- 
tion contended  for  were  to  prevail,  the  consequence  would  be,  that  the  canal 
company  would  be  rateable  for  the  land  occupied  by  their  canal  in  the  same 
manner  as  they  would  have  been  if  the  act  had  contained  no  special  clause; 
that  would  make  the  clause  wholly  useless.    I  also  think,  that  the  piece  of  land 
comprised  in  No.  1,  is  not  a  wharf  within  the  meaning  of  this  act  of  parliament. 
LrrTLBDALB,  J.     I  am  of  the  same  op    ion.     The  piece  of  land  comprised 
in  No.  1,  is  not  a  wharf.     That  term  usually  denotes  something  built  or  con- 
structed by  the  art  and  industry  of  man ;  and  though  it  may  have  been  used  for 
■owe  of  the  purposes  for  which  a  wharf  is  used,  it  does  not  therefore  follow 
diat  it  is  a  wharf.     Goods  may  be,  and  frequendy  are,  landed  upon  the  sea* 
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beach,  but  the  beach  is  not  therefore  a  wharf.  If  this  were  a  wharf,  it  might 
fairly  be  expected  that  wharfage  dues  would  be  payable ;  but  no  compeasa- 
lion  whatever  is  paid  to  the  proprietor!  of  the  canal  ibr  the  use  of  the  piece  of 
land  specifically,  though  they  do  receive  wharfage  dues  for  the  use  of  other 
premises.  As  this  piece  of  land  is  not  a  building  constructed  by  the  art  of  man, 
and  as  no  wharfage  or  compensauon  is  paid  to  the  owners  for  the  use  of  it  as 
a  landing-place,  I  am  of  opinion  that  it  is  not  a  wharf,  within  the  naeaning  of 
this  act  of  parliament.  As  to  the  property  comprised  in  Nos.  2,  3,  and  4, 
I  *think  that  it  ought  to  be  rated  as  mere  land.  The  company  take  up  ^^^^^ 
a  great  quantity  of  land  for  the  purposes  of  their  canal,  and  they  incur  ^  ' 
great  expense  in  the  making  of  it.  In  the  act  of  pariiament  authorising  them 
to  make  the  canal,  a  distinction  is  made  between  lands  and  houses,  and  the 
rates  and  duties,  as  the  subject  of  rateability  to  tlie  poor.  The  lands  and  hoiuei 
are  to  be  rated  as  lands  and  houses  of  the  same  description;  but  the  rates  aid 
duties,  which  are  the  profits  arising  from  the  particular  use  of  the  land,  are  lo 
be  rated  only  in  case  other  personal  property  is  rated ;  but  if  the  land  is  to  be 
rated  qtda  land,  according  to  the  value  which  it  has  acquired,  in  consequeoee 
of  the  purpose  to  which  it  has  been  applied  by  the  company,  and  which  value 
arises  from  the  canal  duties,  then  if  other  personal  property  in  the  parish  were 
to  be  rated  also,  it  would  follow  that  the  company  would  be  liable  to  be  rated 
twice  over  for  the  same  property,  once  for  the  land  in  respect  of  its  improved 
value,  and  a  second  time  for  the  canal  rates  and  duties.  That  cannot  have 
been  intended.     The  rate  must,  therefore,  be  amended. 

Kate  amended,  by  reducing  the  sum  of  130/.  to  the  sum  of  8/.,  in 
respect  of  No.  1,  and  by  reducing  the  sum  of  850/.  (the  aggregate 
of  the  several  sums  mentioned  in  Nos.  2,  3,  and  4,)  to  the  sum 
of  34/, 


•The  KING  v.  The  Inhabitants  of  THORNHAM.  [nSJ 

Where  •  shepherd  served  a  farmer  for  two  years,  under  an  agreement  for  "  18«.  ver  week, 
and  to  have  twenty-one  ewes'  going :"  Held,  that  ihia  contract  only  gave  the  sncpheni  a 
right  to  have  his  ewes  fed  in  the  same  manner  as  his  master's  flock,  either  on  pasture 
or  on  dry  food,  and,  therefore,  that  the  pauper  did  not  gain  any  settlement  in  T.,  aliboagh 
the  feed  of  the  ewes  was  worth  more  than  102.  a  year,  it  not  being  any  part  oJF  tbe  hu* 
gain  that  the  sheep  aboiild  be  pasture  fed. 

• 

Upon  appeal  against  an  order  of  justices,  for  the  removal  of  R.  Hammond, 
laborer,  his  wife,  and  children,  from  the  parish  of  Sedgford,  in  the  county  of 
Norfolk,  to  the  parish  of  Thornham,  in  the  same  county ;  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  Uie  following  case;— 

The  pauper  being  a  married  man,  went  on  Midsummer-day,  1812,  to  live 
with  one  Barsham,  a  farmer,  residing  in  the  parish  of  Thornham,  as  his  shep- 
herd, under  the  following  written  agreement:— ** April  28th,  1812,  hired  R. 
Hammond,  shepherd,  at  12««  per  week,  6d.  per  head  a  lamb  at  dip-day,  three 
weeks'  board  in  lambing,  meat  of  victuals,  and  pluck  when  he  kills  a  pig,  and 
to  have  iwenty-one  ewe$*  goings  to  come  to  his  place  at  Old  Midsummer-day 
next."  The  pauper  came  to  live  with  Barsham  under  this  agreement,  and 
brought  with  him  the  ewes  and  lambs  and  his  furniture.  For  the  first  quarter 
of  a  year  he  resided  in  Barsham's  farm-house,  and  for  the  remainder  of  the  two 
years  he  lived  in  a  cottage  of  his  master's,  near  the  farm-house,  with  his  wife 
and  family,  rent  free.  The  going  of  the  twenty -one  ewes  was  worth  more  tbaa 
10/.  a  year.     During  a  fortnight  or  three  weeks  of  the  first  year,  the  ewei 
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were  fed  off  BftTsham^s  farm  on  the  turnips  of  a  neighboring  farmer,  ftnd' 

daring  part  of  the  second  winter  they  were  fed  on  straw. 

*7341      *^olan  and  Mediby  in  support  of  the  order  of  sessions.     The  ques- 

•J  tion  in  this  case  is:  first,  whether  an  agreement  ftir  the  going  of  twenty- 
oae  sheep  be  an  agreement  under  which  the  growing  produce  of  the  farm  is  to 
be  taken  at  all  events:  secondly,  whether,  supposing  that  under  and  by  virtue 
of  that  eontiact  the  growing  produce  might  be,  and  in  point  of  fact  was  taken, 
tlmt  is  not  substantially  a  contract,  that  the  sheep  should  be  fed  on  the  farm* 
As  to  the  first  point,  the  term  •Agoing**  has  a  definite  meaning  in  the  law;  it 
means  that  the  cattle  should  go  on  the  faring  and  is  to  be  understood  in  con- 
tradistinction to  feeding  on  atraw^  or  farm  yard  feeding;  it  intends  the  feeding, 
by  the  sheep  going  on  the  land,  in  opposition  to  foddering  them  in  the  y^. 
The  term  has  the  same  meaning  as  a  ^gate,'*  and  it  was  clearly  held,  that  a 
'*  cattle  gate,**  in  a  stinted  pasture,  was  a  tenement.  So  in  Rex  v.  Deninghamf 
7  T.  R.  671,  it  was  held  that  a  ''going  of  cattle  on  a  common'*  was  a  tene- 
ment, and  according  to  this  sense,  a  **  going*'  means  a  certain  portion  of 
growing  produce^  and,  therefore,  was  a  tenement.  Under  this  agreement  it 
was  not  optional  in  the  master  to  feed  the  sheep  elsewhere  than  on  the  land 
itself.  But,  secondly,  supposing  the  contract  did  not  give  such  an  absolute ^ 
interest  in  the  growing  produce,  yet,  if  under  that  contract  there  might  be  a' 
right  to  take  growii^  produce,  and  if  this  was  in  point  of  fact  enjoyed  more' 
than  forty  days,  it  was  sufficient  to  confer  a  settlemen .  Now,  under  this 
agreement,  it  was  clearly  competent  to  the  master  to  feed  sheep  forty  days 
*7351  ^^  Pasture ;  and,  therefore,  it  may  be  considered  as  an  *agreement  in 

^  the  alternative,  for  the  going  on  the  land  itself,  or  the  feeding  in  his 
farm  yard.  If  there  had  been  a  formal  agreement  in  the  alternative,  and  the 
master  had  fed  tliem  on  growing  produce,  it  would  have  been  sufficient;  and 
so  it  would  be  sufficient  if,  by  the  master's  option,  they  were  fed  all  the  time 
except  forty  days  in  the  farm  yard.  The  case  of  Rex  v.  Filiongiey,  1  T.  R. 
458,  shows  that  an  optional  agreement  is  sufficient.  There  the  pauper's 
brother  gave  him  a  farm  '*as  long  as  the  brother  pleased,  and  to  take  again 
when  he  pleased ;"  but  it  was  held  to  be  a  sufficient  interest,  being  in  fiict 
held  and  enjoyed  long  enough.  So  the  ease  of  Rex  v.  3finater,  3  M.  d^  S. 
276,  differs  nothing  from  the  present  in  regard  to  the  option,  because  in  the 
present  case  there  was  an  alternative,  and  the  feeding  was  had  for  a  year. 
In  Rex  V.  Bardwell,  !2  B.  d^  C.  161,  the  point  now  in  question  was  not 
brought  before  the  Court,  for  it  was  not  necessary  in  that  case  to  consider 
what  the  express  meaning  of  the  term  **  going  was.  That  word  was 
there  accompanied  with  other  words,  which  left  no  doubt  as  to  its  meaning, 
for  the  contract  was  that  the  shepherd  Was  to  have  the  going  of  thirty  sheep 
vntk  hii  ma9ter*$  flock. 

Batlsy,  J.  I  am  of  opinion  that  the  pauper  did  not  gain  any  settlement 
in  this  case  in  the  parish  of  Thornham.  He  stipulated  to  have  the  going  of 
lwenty*one  ewes.  I  think  the  fair  meaning  of  the  expression  is,  that  his 
twenty*one  ewes  were  to  be  with,  and  to  go  with  his  master's  flock,  and 

*7361  ^^^  ^  ^  ^^^  ^^™  ^^^^  ^  ^^^  ^P^''  gr<>^^ng  produce,  or  on  *hay, 
^  as  his  master's  flock  was.  If  the  term  '*  going"  has  acquired  in  that 
part  of  the  country  where  the  bargain  was  made,  the  meaning  attributed  to  it 
in  argument,  and  the  Court  of  Quarter  Sessions  so  understood  it,  they  should 
have  stated  that  in  the  case,  and  then  we  should  have  been  bound  to  have 
understood  the  word  in  the  sense  in  which  it  was  found  to  have  been  used. 
But,  without  any  such  explanation,  we  must  understand  it  in  that  sense  which 
usually  belongs  to  the  word.  And'  so  construing  it,  the  meaning  of  this 
bargain  was,  Uiat  the  servant  was  to  have  the  ewes  fed  either  upon  growing 
produce,  or  on  hay  and  straw,  as  his  master's  flock  was,  and  then  it  is  quite 
clear  that  no  settlement  was  gained.  For  the  authorities  establish,  that  in 
order  to  confer  a  setdement,  it  must  be  part  of  the  bargain  itself  that  the  catde 
Vol.  Xin.*-42  %c% 
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should  be  pasture  fed ;  and  that  it  is  not  sufficient  that  they  are  in  fiict  m 
fed.  Mr.  Nolan,  in  his  Treatise  on  the  Poor  Laws,  vol.  ii.  p.  19,  20,  (a  text 
book  from  which  the  profession  derive  great  assistance,)  cites,  as  authorities  to 
this  effect.  Rex  v.  ffardwell,  8  B.  &  C.  161;  Rex  v.  TiMbury,  M.  43  6.3, 
oited  in  Rex  t.  Darky  Abbey ^  14  East,  280;  and  Rex  v.  Darky  Abboj, 
14  East,  280.  In  this  last  case  it  was  firmly  established,  that  it  must  be  part 
of  the  contract  that  the  catde  should  be  pasture  fed.  Rex  v.  Oswald  Tunvk, 
cited  in  Rex  ▼.  SSuiton  Si.  Edmunds^  1  B.  &  G.  538,  also  shows,  that  the 
oontract  must  be  to  feed  the  cattle  with  the  growing  produce  of  the  laod 
In  that  ease  the  cow  might  be,  and  in  fact  was,  pasture  feid ;  yet,  as  it  did  oot 
appear  to  have  been  part  of  the  bargain  that  she  should  be  pasture  fed,  hinDf 
of  her  milk  was  held  not  to  be  the  taking  of  a  tenement,  and  the  doctrine  m 
*recogni8ed  and  acted  upon  in  Rex  v.  Sutton  St,  Udmunds,  1  B.  &  C.  ^^^ 
988.  In  all  the  cases  cited  in  the  aigument,  there  was  a  right  of  ^ 
turning  the  cattle  on  a  particular  piece  of  land.   A.  caitk  gate  imports  a  nght  of 

Easture  on  particular  ground*  Considering,  therefore,  the  terms  of  this  contract 
etween  the  matfter  and  servant,  and  believing  that  neither  of  them  had  anj 
very  accurate  idea  of  the  meaning  of  the  term  *^ going,"  I  think  that  when  tbej 
stipulated  that  the  latter  should  have  twenty-one  ewes*  going,  they  must  hi 
taken  to  have  used  that  word  in  its  ordinary  sense,  thereby  importing  that  the 
twenty*one  ewes  should  go  with  the  master's  flock  wherever  it  went,  sod 
should  be  fed  from  time  to  time  as  his  flock  was,  either  on  pasture  or  on  dnr 
food ;  and  if  that  be  the  meaning  of  the  term  going f  it  was  no  part  of  the 
oontract  that  the  ewes  should  be  pasture  fed,  and  the  case  falls  within  the  prin- 
ciples  laid  down  and  acted  upon  in  the  several  authorities  which  I  have 
referred  to.  Consequently,  no  setdement  was  gained  in  the  parish  of  Thorn- 
ham.     The  order  of  sessions  must,  therefore,  be  quashed. 

HoLROYO,  J«  The  word  ** going"  has  no  technical  meaning.  I  think  that, 
in  its  ordinary  sense,  and  when  used  in  relation  to  the  subject-matter  of  such  a 
oontract  as  this,  it  imports  that  which  was  explained  by  the  other  words  nsed 
in  the  contract  in  Rex  v.  BardweU^  2  B.  di;  C.  161,  to  be  its  meaning  there,  viz., 
tjiat  the  servant's  cattle  should  go  with  his  master's  flock.  The  contract,  theie- 
fore,  in  this  case,  gave  the  servant  no  right  to  have  his  ewes  pasture  fed;  and 
that  being  so,  the  authorities  ^referred  to  establish  that  no  settlement  ^^^ 
was  gained  in  Thomham.  I* 

LrrTLEDALB,  J.  This  case  depends  entirely  upon  the  meaning  of  the  term 
^  going."  I  am  not  aware  that  that  word  is  usea  in  the  country  in  the  seiue 
attributed  to  it  in  the  course  of  the  argument.  If  the  Court  of  Quarter  Sessiooi 
bad  found  that  the  word  **  going"  had  that  particular  meaning  in  the  part  of  the 
country  where  the  bargain  was  made,  we  should  have  been  bound  by  it  But 
there  being  no  such  finding,  we  ought  to  understand  that  word  in  its  ordioarj 
sense,  and  so  understanding  it,  I  think  the  meaning  of  the  contract  was,  that  the 
twenty-one  ewes  were  to  go  as  the  other  ewes  went,  viz.,  to  be  fed  on  grovii^ 
produce,  or  on  dry  food,  as  his  master's  catUe  were ;  and  if  that  be  so,  then  it  is 
quite  clear  that  the  going  of  twenty-one  ewes  did  not  constitute  a  tenement,  and, 
the««fore,  no  setdement  was  gained  in  tlie  parish  of  Thornham. 

Order  of  sessions  quashed. 
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*COOK  et  al.,  Assignees  of  GRIFFIN,  a  Bankrapt,  v.  PALMEIL 

Where  a  sherifr's  officer  hid  Mfsed,  nnder  a  jl./a.,  gooda  of  a  trader,  more  than  auffieleni 
to  satisfy  the  levy,  and  the  trader  haying  beoome  bankrupt,  and  aaaigDoea  chosen  before 
the  goods  were  sold,  the  assignees  authoriied  the  officer  to  deliver  the  whole  of  the 
goods  to  A.  B.,  and  to  receive  from  him  a  certain  sum  as  the  full  value  of  the  goods, 
which  be  did  accordinj^lv,  and  out  of  that  money  satisfied  the  execution  creditor,  but 
never  paid  over  the  reaMme  to  the  asaigneea :  Held,  that  they  coald  not  sue  the  sheriff 
foi  this  nooef  •  the  officer  not  having  derived  hia  authority  to  sell  the  whole  of  the  goods 
from  the  sheriff,  but  from  the  plaintiffs,  the  assignees. 

AssuxpsiT  for  money  had  and  received.    Plea,  the  general  issue.    At  the  trial 
before  Lord  TBNTXRD^evr,  C.  J.,  at  the  London  sitdngs  after  Trinity  term,  1825,  a 
Terdiet  was  found  fot  the  plaintiffs  for  603/.,  subject  to  the  opinion  of  this  Court 
upon  the  following  case.  The  plaintiff^  are  the  assignees  of  D.  Griffin,  a  bankrupt* 
The  defendant  was  sheriff  of  Burrey  at  the  time  when  the  transactions  hereinafter 
mentioned  occurred.   On  the  12th  of  April,  1822,  J.  Theobald  entered  up  judg* 
ment  against  Griffin  on  two  several  warrants  of  attorney,  and  issued  writs  of^« 
/a.,  returnable  on  Wednesday  next  afVer  fifVeen  days  of  Easter,  directed  to  the 
defendant,  as  sheriflTof  Surrey,  indorsed  to  levy  the  two  sums  of  609/.  13«.  4(/., 
and  1019/.  iO«.  Id.    The  defendant  issued  his  warrants  directed  to  Jarvis,  hit 
bailiff,  who,  on  the  same  12th  of  April,  seized  the  stock  in  trade  of  the  bank- 
rupt, to  answer  those  two  sums.    Jarvis  remained  in  possession  until  June, 
when  a  commission  of  bankrupt  issued  against  Griffin,  on  an  act  of  bankruptcy 
committed  on  the  Ist  of  May,  1822.     During  the  time  that  Jarvis  was  in  pos- 
session,  he  suflTered  part  of  the  bankrupt's  stock  to  be  sold,  and  received  the 
proceeds,  amounting  to  400/.     After  the  commission  issued,  Jarvis  directed  the 
sheriff's  brokers  to  remove  from  the  premises  goods  sufficient  to  satisfy  the 
two  writs,  which  they  did.  ■  In  June,  tne  defendant  being  ruled  to  return  the 
*740l  ^^^^'  ^^  ^  ^^^  returned  that  he  had  levied  part,  and  had  goods  to  satisfy 
•^  the  residue  which  remained  in  his  *hands  fbr  want  of  buyers;  and  as  to 
the  whole  sum  to  be  levied  under  the  other  writ,  he  made  the  same  return,  that 
he  had  levied  goods  which  remained  in  his  hands  fbr  want  6f  buyers.     On  the 
18th  of  June,  a  commission  of  bankrupt  issued  against  Griffih,  under  which  the 
plaintiffs  were  chosdn  assignees  ;  and  on  the  7th  of  August  followinsf,  they  gave 
the  defendant  notice  In  Writing  of  the  commission.     While  the  goods  remained 
in  the  hands  of  the  sherifTs  brokers,  one  Martin,  having  inspected  them,  offered 
to  buy  the  whole  for  1803/.  181.,  and  a  memorandum  was  drawn  up  and  signed 
by  Theobald  and  the  plaintiffs,  as  assignees,  which,  afWr  reciting  that  the  goods 
were  in  the  custody  of  the  sheriff  of  Surrey,  and  that  it  was  for  the  interest  of 
all  parties  that  they  should  be  sold  to  Martin  for  1803/.  18«.,  stated  that  the 
parties  ^  did  thereby  consent  and  agree,  that  the  sheriff  should  be  at  liberty  to 
deliver  the  goods  to  Martin,  and  to  receive  that  sum  as  the  full  value  of  the 
goods,**   Martin,  accompanied  by  Theobald's  attorney,  then  went  to  Jarvis  and 
paid  him  the  purchase-money,  whereupon  Jarvis  gave  him  an  order  to  the  she* 
riff's  brokers  to  deliver  the  goods.     Jarvis  afterwards  went  with  him  to  the 
brokers,  and  saw  the  goods  delivered.   The  remainder  of  Theobald's  claim  was 
satisfied  out  of  the  money  paid  by  Martin  to  Jarvis;  but  the  latter  never  paid 
over  to  the  plaintiffs,  or  any  other  person,  the  balance  due  to  them,  and  he 
afterwards,  and  before  the  commencement  of  this  action,  became  bankrupt. 
The  action  was  defended  by  his  sureties. 

HutchiMon,  for  the  plaintiffs.  At  the  trial,  two  points  were  made  for  the 
defendant.  First,  that  Jarvis,  by  taking  goods  to  a  mater  amount  than  the 
fifjAY\  &Qms  ^indorsed  on  the  two  writs,  had  exceeded  his  authority,  and  that 
^  consequently  the  sheriff  was  not  responsible  for  his  act.  Secondly,  that 
^e  agreement  was  such  an  interference  in  the  transaction  by  the  plaintiffs  as 
deprived  them  of  the  right  to  sue  the  sheriff.  But  that  cannot  discharge  the 
sheriff  from  a  liability  which  attached  as  soon  as  the  goods  were  seized.    This 
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sction  is  brought  by  persons  not  connected  with  the  executions ;  at  the  tune  of 
the  levy  their  rights  had  not  arisen.  Then  as  to  the  first  point,  the  sheriff 
returned  that  he  had  received  400/.,  and  had  besides  the  goods  of  the  hanknipt 
in  his  possession.  He  therefore  adopted  the  act  of  the  officer  in  leizmg  those 
goods,  and  must  be  responsible  for  the  proceeds. 

F.  Pollock^  contra.     There  is   no  doubt   that  a  sheriff*  is  liable  for  the 
wrongful  act  of  his  bailiff,  if  that  be  done  in   pursuance  of  his  employ* 
tnenty  and  within  the  scope  of  his  authority.    Thus,  if  a  bailiff  arrest  a 
wrong  person,  or  take  the  goods  of  a  wrong  person,  the  sheriff  is  respoo. 
sible.     But  if  a  bailiff*  having  a  writ  against  one  were  to  arrest  four  penoos, 
the  sheriff*  would  not  be  liable.     Where  an  officer  seizes  goods  under  ajl/a., 
the  sheriff*  is   responsible  for  the  whole,  but  the  course    is  for  the  oioei 
to  sell  sufficient  to  satisfy  the  levy,  and  then  the  sale  stops.     Suppose  then  the 
plaintiffs  had  been  present  at  such  a  sale  of  Martin's  goods,  and  after  theamoant 
of  Theobald's  executions  had  been  raised,  they  had  requested  the  officer  to 
proceed  and  sell  the  remainder  of  the  goods,  he  would  then  have  been,  for  that 
part  of  the  transaction,  their  agent  and  not  the  agent  of  the  sheriff*.    The  trans- 
action in  question  is  in  substance  the  same.    The  plaintiff's,  who  authorized 
the  *sale  of  the  whole  of  the  goods,  were  bound  to  take  care  that  the  r^.^ 
officer  received  no  more  of  the  purchase-money  than  would  satisfy  the  ^ 
levy.    If  they  allowed  him  to  receive  the  residue,  it  made  him  their  agent. 

Baylet,  J.  The  sheriff*  was  not  a  party  to  the  agreement  for  the  sale  of  the 
whole  of  the  bankrupt's  stock,  and,  therefore,  it  seems  to  me  that  the  pbindfii 
cannot  recover  in  this  action.  It  appears  that  Theobald  had  issued  two  ezeco- 
tions,  that  part  of  the  money  had  been  raised,  and  certain  goods,  more  than 
sufficient  to  satisfy  the  residue,  were  in  the  officer's  possession.  The  daty  of 
the  officer  was  to  raise  the  residue,  and  then  stop  tlie  sale ;  but  an  arraDgemeat 
was  made  by  the  plaintiff's  and  Theobald,  authorizing  the  officer  to  sell  ths 
whole  of  the  goods  for  a  certain  sum.  Upon  that  sale,  the  officer  was  identi- 
fied with  the  sheriff*,  to  the  extent  of  the  sum  to  be  levied,  but  no  further,  his 
authority  to  sell  to  a  greater  extent  not  being  derived  from  the  sheriff",  but  from 
the  plaintiff's  and  Theobald,  who  thereby  made  him  their  agent  as  to  that  part 
of  Uie  transaction.  The  sheriff  never  had  any  right  to  call  upon  the  officer  to 
pay  over  the  surplus  to  him,  nor  was  it  the  officer's  duty  to  do  so;  and  as  the 
sureties  are  only  responsible  for  the  due  performance  of  the  officer's  duty  to  the 
sheriff,  the  plaintiffs  cannot  be  entitled  to  recover,  even  treating  the  sureties  u 
the  real  defendants  in  this  action.  I  therefore  think  that  a  nonsuit  must  be 
entered. 

HoLROTD  and  Littledale,  Js.,  concurred* 

Judgment  of  nonsuit. 
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ACTION. 

Su  AUITMPSIT. — BaKKRUFT,  8. — ^FXRRT. 

1.  By  an  act  of  parliament,  a  canal  com- 
pany were  bound  to  repair  the  banks  of 
the  canaL  In  an  action  brought  by  the 
company  against  the  owner  of  adjoin- 
ing land  for  digging  clay-pits  upon  his 
own  landf  and  causing  the  plaintiffs' 
oanks  to  give  way,  there  was  some  evi- 
dence to  show  that  the  bank  was  not  in 
good  repair ;  but  the  learned  judge  direct- 
ed the  jury  to  find  for  the  plaintiffs,  if 
they  thought  that  the  falling  in  of  the 
bank  was  caused  by  the  defendant's 
having  dug  clay-pits:  Held,  that  the 
plaintiffs  were  not  entitled  to  recover, 
unless,  at  the  time  when  the  bank  gave 
way,  it  was  in  good  repair;  and  that 
question  not  having  been  submitted  to 
the  jury,  a  new  trial  was  granted.  Staf. 
fardMhire  Canal  Company  v.  Hallen,  H. 
7  dc  8  G.  4.  Page  317 

9.  In  an  action  against  excise  officers  for 
the  detention  and  negligent  custody  of 
certain  malt,  Ax.,  taken  under  a  distress 
npon  a  conviction  under  the  malt  act, 
(statute  43  G.  3,  c.  74,)  it  appeared  that 
the  plaintiff,  having  been  convicted  in  a 
penalty,  a  warrant  issued,  directing  the 
defendants  to  levy  the  same,  and  that 
they  seized  and  removed  the  plaintiff's 
goods  from  his  premises,  and  that  after- 
wards he  paid  the  penalty.  The  defend- 
ants, ten  days  after  this  payment,  brought 
the  goods  back  to  the  plaintiff's  premises, 
but  in  a  damaged  state:  Held,  that  in 
order  to  make  the  detention  unlawful,  the 
plaintiiir  ought  to  have  demanded  the| 


goods,  and  that  there  having  been  no  de. 
mand,  the  detention  was  not  unlawful. 
Buichinga  v.  Morris  and  oihen^  E.  8  6. 4i 

464 

3.  Where  certain  goods  upon  a  farm  were 
seized  by  virtue  of  a  writ  of  ptmt  per  ini- 
dio8  against  the  occupier,  issued  out  of 
the  Court  of  Pleas  at  Durham,  and  were 
afterwards,  upon  his  default,  forfeited  to 
the  bishop,  who,  by  writ  to  the  sheriff, 
ordered  them  to  be  assigned  to  the  party 
at  whose  suit  the/ione  issued,  in  satisfac- 
tion of  his  damages :  Held,  that  the  sheriff 
was  not  bound  to  pay  the  landlord  half  a 
year*s  rent,  then  due,  before  he  removed 
the  goods.  Brandling  v.  Barringion,  E. 
8  G.  4.  467 

4.  Where  a  sheriff's  officer,  to  whom  a  war- 
rant upon  a  writ  against  A.  was  deliver- 
ed, sent  a  message  to  A.,  and  asked  him 
to  fix  a  time  to  call  and  give  bail,  and  A. 
accordingly  fixed  a  time,  attended,  and 
gave  bail:  Held,  that  this  was  not  an 
arrest,  and  that  therefore  an  action  for  a 
malicious  arrest  would  not  lie  against 
the  party  suing  out  the  writ,  although  he 
had  no  cause  of  action.  Berry  v.  Adam' 
tony  Gent^  E.  8  G.  4.  528 

5.  Where  A.,  by  agreement  made  on  the 
31st  of  March,  agreed  to  grant  to  B.  a 
lease  of  certain  premises,  habendum  from 
the  29th  of  September  then  next  for  twen* 
ty-one  years,  in  consideration  of  1000/1, 
of  which  10/1  was  paid  at  the  time  of  the 
agreement.  90/.  was  to  be  paid  on  the  13th 
of  April,  and  the  residue  on  having  pos- 
session of  the  premises ;  and  B.  being 
called  upon  to  pay  the  90/1.  demanded  an 
abstract  of  A.'s  title, which  was  refused; 
whereupon  he  gave  notice  that  he  would 
rescind  the  contract,  and  commence  an 
action  to  recover  the  10/1  which  he  had 
paid:  Held,  that  he  was  entitled  to  re 
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eover,  it  being  proved  at  the  trial  that  at 
the  time  when  the  action  was  commenced, 
A*  had  no  power  to  grant  the  lease  con- 
tracted for.    Baper  ▼.  CpmAcs»  £.  8  G.  C 

534 
€.  The  master  of  a  vessel  bound  on  a  voy- 
age from  Lisbon  to  London,  with  a  cargo 
of  frait  and  wine,  the  former,  which  was 
stowed  above  the  wine,  being  deliverable 
at  Coze's  quay,  which  is  higher  up  the 
river  Thames  than  the  London  docks, 
where  the  wine  was  deliverable,  put  into 
the  L«>ndon  docks,  and  while  there,  ap- 
plied to  the  consignees  of  the  fruit  to 
allow  the  same  to  be  landed  there ;  hot 
they  refusing,  the  vessel  proceeded  from 
the  London  docks  towards  Coxe*8  quay, 
under  the  charge  of  a  pilot  duly  licensed 
for  that  purpose,  and  while  uader  his 
charge,  ran  foul  of  a  barge  and  sunk  it 
In  an  action  brought  by  the  owners  of 
the  barge:   Held,  that  the  vessel,  not 
having  reached  the  place  at  which  c|» 
was  to  commence  the  delivery  of  her 
cargo,  her  removal  from  the   London^ 
docks  to  that  place  was  not  a  change  of 
mooring  within  the  statute  6  6. 4,  c  12^,  s. 
63,  and  that  the  master,  therefore,  was 
bound  by  law  to  have  a  pilot  on  board 
her  at  the  time  when  she  ran  foul  of  and 
sunk  the  barge,  and,  consequently,  the 
owners  were  discharged  from  responsi- 
bility.   M'lnioth  V.  Slade  and  othen,  £.  8 
G.  657 

ArriDAvrr. 


See  CoBMmATrmr,  fL 

AGKEEMENT. 

See  AsBvxpsiT. — ^Lsasb^ — ^Ynnom  An 

Vxirsss,  10. 


ANNUITY. 

1.  It  is  not  necessary  that  an  annuity  deed 
should  be  executed  by  all  the  parties  to 
it  before  the  memorial  is  enrolled  pur- 
suant to  the  53  G.  3,  c.  141.  s.  2. 

If  the  names  of  all  the  witnesses  to  the 
deed  are  inserted  in  the  memorial,  that 
is  sufficient,  without  specifying  the  par- 
ties by  whom  the  deed  was  executed  in 
their  presence.  Buekeridge  v.  Ftig/U,  (in 
error,)  M.  7  G.  4  49 

8.  The  same  person  being  agent  for  tlie 
grantor  of  an  annuity  for  the  purpose  of 
procuring  the  money,  and  also  for  the 
grantee  for  the  purpose  of  paying  over 
Uie  consideration  money  to  the  grantor, 
at  the  time  of  executing  the  d^ds  for 
securing  the  annuity,  paid  over  to  the 
grantor  the  whole  consideration  money, 
bat  in  pursuance  of  a  previous  agree- 
ment between  the  agent  and  the  grantor, 
part  of  the  consideration  money,  amount- 
iBf  to  ISi,  per  eetU»  upon  the  whole  money,  I 


was  returned  by  the  latjtcr  to  the  agent 
for  law  expenses  and  for  brakenfe;  it 
was  held  that  this  was  a  retura  of  pwt 
of  the  consideration  money  to  the  partj 
advancing  the  saae,  withia  the  meaning 
of  the  63  G.  3,  c  141,  s.  6,  tnd  the  aa» 
nuities  were  set  aside  upon  the  gnntof  s 
paying  the  principal  and  interest,  \o^ 
ther  with  reasonable  costs  andbrokengb 
Fmley  v.  Gardner,  H.  7  &  8  G.4.      16S 

3.  Where  an  annuity  was  granted  bf  an  in- 
denture, which  also  contained  a  rdetse 
of  a  former  annuity :  Held,  that  it  vas 
sufficient  to  describe  the  annuity  deed  in 
the  memorial  as  a  grant  of  an  annuity. 
Crmvther  v.  Weniworth,  H.  7  & 8ai 

36S 

4.  Where  A.  purchased  an  annnity  for  his 
life,  ^-hieh  was  regularly  paid  up  to  the 
time  of  his  death,  but  no  memorial  of  the 
grant  of  annuity  was  enrolled:  Held,  that 
A.*8  executrix  could  not  on  that  gromid 
iasict  that  the  contract  was  void,  and  n- 
cover  back  the  consideration  money  pa^ 
for  the  annuity.    Davie,  exeeutrixefGrif' 

'  JUhe,  V.  Bryan,  E.  8  G.  4.  651 

5.  Where  an  annuity-deed  eoDtained,  b^ 
'  sides  covenants  to  pay  the  annmty,  aa 

assignment  of  stock,  for  better  securing 
the  annuity :  Held,  that  it  was  well  d^ 
scribed  in  the  memori^  as  a  **  grant  of 
annuity." 

One  of  three  co-securities  for  the  pay- 
ment of 'this  annuity,  paid  money  on  ac« 
count  of  the  annuity  after  the  bankniplcy 
of  a  co-surety :  Held,  ^t  the  latter  vas 
liable  to  an  action  for  contribntion,  al- 
though he  had  obtained  his  certificafe, 
inasmach  as  one  surety  could  not  prove 
the  value  of  the  annuity  under  the  cum- 
mission  against  his  co-surety ;  bat  dia& 
he  could  not  at  law  be  compelled  to  repay 
more  than  one-third  of  the  sum  paid  oa 
account  of  the  annuity,  although  the  third 
surety  had  become  insolvent  at  the  tioe 
of  such  payment 

The  grantor  of  an  annuity  assigned  it, 
together  with  all  securities,  forsTshh 
able  consideration  to  A^  but  part  of  the 
consideration  money  belonged  to  B^  one 
of  the  co-sureties  for  payment  of  the  an- 
nuity, and  it  was  agreed  by  deed  between 
A.  and  B.  that  the  former  shoold  retain, 
out  of  the  annual  payments,  sufficient  to 
pay  him  the  principal  sum  advanced,  and 
interest;  and  that,  when  he  should  hare 
been  paid  principal  and  interest  the  an- 
nuity should  be  for  the  benefit  of  6; 
Held,  that  the  annuity  was  not  thereby 
extinguished,  but  that  it  continued  a  S8b> 
sisting  annuity  between  the  several  co- 
sureties, and  that  B.  having  paid  mooey 
to  A.  on  account  of  it,  the  other  sureties 
were  liable  to  contribution. 

Held,  also,  that  althou^  the  stock  aS' 
signed  for  flirther  securing  the  anaaity 
would  ultimately  revest  in  B^  by  die 
deed  made  between  him  and  A^  Atf  did 
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noi  discharge  the  other  saretiet.    Browne 
r.  Ltt»E.8G.4  689 

ARBITRAMENT. 

L  The  defendant  was  arrested  for  179/1  At 
the  trial  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  award  of  an  arbi- 
trator, to  whom  the  cause,  and  all  matters 
in  diflerence  between  the  parties,  were 
xeferred,  and  the  costs  of  the  cause  were 
to  abide  the  eveni  of  ihe  owartL  The  ar- 
bitrator by  his  award  found,  that  at  the 
commencement  of  the  suit  there  was  due 
from  the  defendant  to  the  plaiutiff  the 
sum  of  ASL  109^  and  that  the  defendant 
had  no  reasonable  or  probable  cause  for 
arresting  the  defendant  for  179iL,  and  that 
the  defendant,  by  reason  thereof  was 
entitled  to  compensation  or  damages  to 
the  amount  of  20il  The  arbitrator  then 
ordered  the  verdict  to  be  finally  entered 
for  the  plaintiff  for  25il  18»^  the  balance 
due  to  him  after  deducting  therefrom  the 
damages  awarded  to  the  defendant  The 
Court  refused  to  allow  the  defendant 
costs,  under  the  statute  43  6.  3,  c  46,  in- 
asmuch as  by  the  terms  of  the  reference 
the  costs  were  to  abide  the  event  of  the 
award,  and  that  was  in  favor  of  the  plain- 
tiff. Thampion  and  anothtr  y,  Atkituon^ 
H.  7  &  8  a  4.  193 

1  DeclaratioQ  stated,  that  before  the  making 
of  the  promise  therein  mentioned,  certain 
differences  had  arisen,  and  a  certain  suit 
was  depending  in  Chancery  between  M. 
D.  and  divers  infants,  plaintiffs,  and  P. 
K^  T.  B.,  since  deceased,  and  J.  R.,  de- 
fendants; and  it  was  ordered,  with  the 
consent  of  the  attorneys  of  the  parties  in 
the  said  suit,  that  the  several  matters  in 
question  in  the  said  suit,  and  all  disputes 
and  differences  then  subsisting  between 
the  said  plaintiff,  M.  D.,  and  the  infants, 
and  P.  K.  and  T.  B.  since  deceased,  should 
be  referred  to  the  arbitrament  of  C, 
who  was  to  make  one  or  more  awards, 
and  in  case  either  of  the  parties  died,  the 
death  was  not  to  abate  Uie  reference ; 
that  T.  B.  afterwards  died,  befoiv  the 
making  of  the  award ;  that  the  arbitrator 
awarded  that  the  defendants,  as  executor 
and  executrix  of  T.  B.,  should  pay  to  the 
said  plaintiff  235/.  out  of  T.  B.*s  assets, 
and  that  being  so  liable  as  aforesaid,  the 
defendants,  executor  and  executrix,  as 
aforesaid,  promised  to  pay :  Held,  upon 
error,  that  no  sufficient  authority  to  refe? 
on  behalf  of  the  infant  plaintiffs  was 
shown,  the  attorneys  in  the  suit  having 
no  such  authority,  and  that  therefore  the 
submission  was  not  mutual,  and,  conse- 
quently, the  award  was  bad.  BiddUl  v. 
Dowm,B.lAB,Q.4.  355 

3.  Where  a  cause  and  all  matters  in  differ- 
ence were  referred  to  arbitration,  and  a 
notion  was  made  to  set  aside  the  award, 
on  the  groiiBd  that  the  arbitiator  bad  not 


decided  upon  certain  matters  in  difier* 
ence :  Held,  that  it  was  not  necessary  to 
state  these  matters  in  the  rule,  inasmuch 
as  they  were  specified  in  the  affidarit, 
upon  which  the  rule  was  obtained. 

Where  a  cause  is  referred  by  order  of 
Nisi  Prius,  a  motion  to  set  aside  the 
award  must  be  made  within  the  time  al- 
lowed for  moving  for  a  new  trial,  unless 
a  sufficient  reason  for  delay  be  shown. 
Bamakaw  v.  Arnold,  £.  8  G.  4.  139 

ARREST. 

1.  Where  a  party  is  arrested  for  a  debt  from 
which  he  has  been  discharged  under  the 
Insolvent  act,  and  gives  bail,  the  Court 
will  order  the  bail-bond  to  be  delivered 
up  to  be  cancelled.  Norion,  GerU^one, 
4^.  V.  Moaelet/f  M.  7  O.  4.  106 

8.  Where  a  sheriff's  officer,  to  whom  a  war- 
rant upon  a  writ  against  A.  was  deliver- 
ed, sent  a  message  to  A.,  and  asked  him 
to  fix  a  time  to  call  and  give  bail,  and  A. 
accordingly  fixed  a  time,  attended,  and 
gave  bail:  Held,  that  this  was  not  an 
arrest,  and  that  therefore  an  action  for  a 
malicious  arrest  would  not  lie  against 
the  party  suing  out  the  writ,  although  he 
had  no  cause  of  action.  Berry  v.  Adonic 
jon,  Geni^  £.  8  O.  4.  528 

3.  A  constable  having  reasonable  cause  to 
suspect  that  a  felony  has  been  committed 
is  justified  in  arresting  the  party  suspect- 
ed, although  it  afterwards  appears  Uiat 
no  felony  has  been  committed.  Beekwitk 
y.PkUbyandoiher9,E.SQ.i.  035 


ASSUMPSIT. 
See  PLSiDiire,  8. 

1.  bidebiitdue  auumpni  will  lie  for  goods 
and  chattels.  The  Earl  of  Falmouth  v. 
Penroee,  H.  7  dc  8  G.  4.  385 

2.  The  indorser  of  a  bill  being  sued  by  the 
holder,  paid  him  part  of  the  sum  men- 
tioned in  the  bill :  Held,  that  he  might 
recover  the  same  from  the  acceptor  in  an 
action  for  money  paid  to  his  use.  Poto- 
nalf  Gent,,  one,  ^c  v.  Ferrand,  E.  8  G.  4. 

439 

3.  Where,  by  an  instrument  in  writing,  (not 
under  seal,)  A,  in  consideration  of  IwOL, 
agreed  to  present  to  a  rectory,  on  the  next 
avoidance,  such  person  as  B.  should 
nominate,  and  to  furnish  an  abstract,  and 
execute  a  convevance  of  the  next  present 
ation  to  B. :  Held,  this  agreement  did  not 
require  an  ad  valorem  stamp. 

A.  afterwards,  with  the  assent  of  B., 
agreed  to  sell  the  next  presentation  to  C, 
and  to  convey  such  title  as  he  (A.)  had 
received,  in  consideration  of  7500/.,  of 
which  500/.  was  to  be  paid  to  B.  on  a 
certain  day.  A.  fumisned  an  abstract 
of  such  title  as  he  had;  but  C.  refund 


S33      Cook  v.  Palmer.  E.  T.  1837.     [741 

action  is  brought  by  persons  not  connected  with  the  executions ;  at  the  time  of 
the  levy  their  rights  had  not  arisen..  Then  as  to  the  first  point*  the  sheriff 
returned  that  he  had  received  400/.,  and  had  besides  the  goods  of  the  bankrupt 
in  his  possession.  He  therefore  adopted  the  act  of  the  officer  in  seizing  those 
goods,  and  must  be  responsible  for  the  proceeds. 

F.  Pollocks  contra.  There  is  no  doubt  that  a  sheriff  is  liable  for  the 
wrongful  act  of  his  bailiff,  if  that  be  done  in  pursuance  of  his  employ- 
ment, and  within  the  scope  of  his  authority •  Thus,  if  a  bailiff  arrest  a 
wrong  person,  or  take  the  goods  of  a  wrong  person,  the  sheriff  is  respon- 
sible. But  if  a  bailiff  having  a  writ  against  one  were  to  arrest  four  persons, 
the  sheriff  would  not  be  liable.  Where  an  officer  seizes  goods  under  a  jl/o., 
the  sheriff  is  responsible  for  the  whole,  but  the  course  is  for  the  officer 
to  sell  sufficient  to  satisfy  the  levy,  and  then  the  sale  stops.  Suppose  then  the 
plaintiffs  had  been  present  at  such  a  sale  of  Martin's  goods,  and  after  the  amount 
of  Theobald's  executions  had  been  raised,  they  had  requested  the  officer  to 
proceed  and  sell  the  remainder  of  the  goods,  he  would  then  have  been,  for  that 
part  of  the  transaction,  their  agent  and  not  the  agent  of  the  sheriff.  The  trans- 
action  in  question  is  in  substance  the  same.  The  plaintiffs,  who  authorized 
the  *8a]e  of  the  whole  of  the  goods,  were  bound  to  take  care  that  the  r^^^a 
officer  received  no  more  of  the  purchase-money  than  would  satisfy  the  I* 
levy.     If  they  allowed  him  to  receive  the  residue,  it  made  him  their  agent 

Baylet,  J.  The  sheriff  was  not  a  party  to  the  agreement  for  the  sale  of  the 
whole  of  the  bankrupt's  stock,  and,  therefore,  it  seems  to  me  that  the  plaindfis 
cannot  recover  in  this  action.  It  appears  that  Theobald  had  issued  two  execu- 
tions, that  part  of  the  money  had  been  raised,  and  certain  goods,  more  than 
sufficient  to  satisfy  the  residue,  were  in  the  officer's  possession.  The  duty  of 
the  officer  was  to  raise  the  residue,  and  then  stop  tlie  sale ;  but  an  arrangement 
was  made  by  the  plaintiffs  and  Theobald,  authorizing  the  officer  to  sell  the 
whole  of  the  goods  for  a  certain  sum.  Upon  that  sale,  the  officer  was  identi- 
fied with  the  sheriff,  to  the  extent  of  the  sum  to  be  levied,  but  no  further,  his 
autliority  to  sell  to  a  greater  extent  not  being  derived  from  the  sheriff,  but  from 
the  plaintiffs  and  Theobald,  who  thereby  made  him  their  agent  as  to  that  part 
of  the  transaction.  The  sheriff  never  had  any  right  to  call  upon  the  officer  to 
pay  over  the  surplus  to  him,  nor  was  it  the  officer's  duty  to  do  so;  and  as  the 
sureties  are  only  responsible  for  the  due  performance  of  the  officer's  duty  to  die 
sheriff,  the  plaintiffs  cannot  be  entitled  to  recover,  even  treating  the  sureties  as 
the  real  defendants  in  this  action.  I  therefore  think  that  a  nonsuit  must  be 
entered. 

HoLROYD  and  Littledalb,  Js.,  concurred. 

Judgment  of  nonsuit. 
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PRINCIPAL  MATTERS. 


ACT  OP  PARLIAMENT. 
See  Masdamua,  1. 

ACTION. 

Set  Assuxp8iT» — Bahkruft,  8. — ^Fxrbt. 

L  By  aa  act  oC  parliament,  a  canal  com- 
pany were  bound  to  repair  the  banks  of 
the  canal.    In  an  action  brought  by  the 
company  against  the  owner  of  adjoin- 
ing land  for  digging  clay-pits  upon  his 
own  landf  and  causing   the   plaintiffs' 
oanks  to  give  way,  there  was  some  evi- 
dence to  show  that  the  bank  was  not  in 
good  repair ;  but  the  learned  j udge  direct- 
ed the  jury  to  find  for  the  plaintiffs,  if 
they  thought  that  the  falling  in  of  the 
bank  was   caused   by  the    defendant's 
having  dag    clay-pits:    Held,  that   the 
plaintiffs  were  not  entitled  to  recover, 
uoless,  at  the  time  when  the  bank  gave 
way,  it  was  in  good  repair;   and  that 
question  not  having  been  submitted  to 
the  jnry,  a  new  trial  was  granted.    Staf- 
fordtkire  Canal  Company  v.  Hallen,  H. 
7  A  8  G.  4.  Page  317 

9*  In  an  action  against  excise  officers  for 
the  detention  and  negligent  custody  of 
certain  malt,  dtc,  taken  under  a  distress 
upon  a  conviction  under  the  malt  act, 
(statute  43  G.  3,  c.  74,)  it  appeared  that 
the  plaintiff^  having  been  convicted  in  a 
penalty,  a  warrant  issued,  directing  the 
defendants  to  levy  the  same,  and  that 
they  seized  and  removed  the  plaintiff's 
goods  from  his  premises,  and  that  after- 
wards he  paid  the  penalty.  The  defend- 
^ts,  ten  days  after  this  payment,  brought 
the  goods  back  to  the  plaintiff's  premises, 
hat  in  a  damaged  state :  Held,  that  in 
order  to  make  the  detention  unlawful,  the 
.  plaintiff  ought  to  have  demanded  the| 


goods,  and  that  there  having  been  no  de* 
mand,  the  detention  was  not  unlawfhl. 
Butchingt  v.  Morris  and  oihers,  £.  8  6.  4i 

464 

3.  Where  certain  goods  upon  a  farm  were 
seized  by  virtue  of  a  writ  of  pone  per  ini- 
dio8  against  the  occupier,  issued  out  of 
the  Court  of  Pleas  at  Dnrham,  and  were 
afterwards,  upon  his  default,  forfeited  to 
the  bishop,  who,  by  writ  to  the  sheriff, 
ordered  them  to  be  assigned  to  the  party 
at  whose  suit  the  pone  issued,  in  satisfac- 
tion of  his  damages :  Held,  that  the  sheriff 
was  not  bound  to  pay  the  landlord  half  a 
yearns  rent,  then  due,  before  he  removed 
the  goods.  Brandling  v.  Barringion,  E. 
8  G.  4.  467 

4.  Where  a  sheriff's  officer,  to  whom  a  war- 
rant upon  a  writ  against  A.  was  deliver- 
ed, sent  a  message  to  A.,  and  asked  him 
to  fix  a  time  to  call  and  give  bail,  and  A. 
accordingly  fixed  a  time,  attended,  and 
gave  bail:  Held,  that  this  was  not  an 
arrest,  and  that  therefore  an  action  for  a 
malicious  arrest  would  not  lie  against 
the  party  suing  out  the  writ,  althoagh  he 
had  no  cause  of  action.  Berry  v.  Adam' 
non,  Gent.,  E.  8  G.  4.  528 

5.  Where  A.,  by  agreement  made  on  the 
31st  of  March,  agreed  to  grant  to  B.  a 
lease  of  certain  premises,  habendum  from 
the  29th  of  September  then  next  for  twen- 
ty-one years,  in  consideration  of  1000/1, 
of  which  lOL  was  paid  at  the  time  of  the 
agreement.  90/.  was  to  be  paid  on  the  I3th 
of  April,  and  the  residue  on  having  pos- 
session of  the  premises ;  and  B.  being 
called  upon  to  pay  the  90/.,  demanded  an 
abstract  of  A.'s  title,  which  was  refused ; 
whereupon  he  gave  notice  that  he  would 
rescind  the  contract,  and  commence  an 
action  to  recover  the  lOL  which  he  had 
paid:  Held,  that  he  was  entitled  to  re 
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9l  The  indorser  of  a  bill  being  sued  by  the 
hclder,  paid  him  part  of  the  snm  men- 
tioned in  the  bill:  Held,  that  he  might 
recover  the  same  from  the  acceptor  in 
an  action  for  money  paid  to  his  use. 
Pownal,  Gtni^  one,  «(e.  v.  Ferrand,  £.  8 
G.  4.  489 

4.  A  bill  of  exchange  was  drawn  payable 
at  a  particular  place,  and  accepted  pay- 
able there :  Held,  that  this  was  a  general 
acceptance  within  the  meaning  of  the 
statute  1  &  3  G.  4,  c.  78.  and  that  it  was 
not  necessary  to  prove  presentment  at 
that  place.  Foy/^  v.  J3tn/,  E.  8  G.  4.    531 

5.  A  bill  of  exchange  was  drawn  in  Ire- 
land upon  the  stamp  required  by  law, 
which  was  less  in  amount  than  the 
stamp  required  for  such  a  bill  drawn  in 
England ; .  but  there  was  nothing  on  the 
face  of  the  bill  to  show  that  it  had  been 
drawn  in  Ireland.  The  holder,  in  Eng- 
land, neglected  lo  present  it  for  payment, 
and  held  it  a  month  aAer  it  was  due. 
The  acceptor  having  become  bankrupt, 
the  holder  applied  for  payment  to  the  in- 
dorsee, who  had  paid  it  to  him.  The 
latter  refused  to  pay  it,  alleging  that  the 
holder  had  made  it  his  own  by  his 
laches.  The  holder  then  threatened  to 
sue  him,  alleging  that  the  bill  was  void, 
on  the  ground  that  it  was  drawn  on  an 
improper  stamp.  The  indorser  suspect- 
ed the  bill,  and  finding  that  the  stamp 
was  not  Uiat  required  for  a  bill  of  the 
same  amount  drawn  in  England,  but  ig- 
norant of  the  fact  that  it  had  been  drawn 
in  Ireland,  paid  the  amount  to  the  holder : 
Held,  that  this  was  money  paid  in  ig- 
norance of  the  fact,  and  there  being  no 
laches  imputable  to  the  party  who  paid 

.  the  money,  he  might  recover  it  back  in 
an  action  for  money  had  and  received. 
MUnei  V.  Dunetm,  £.  8  G.  4.  671 

BOND. 

A  married  man  living  in  the  same  house 
with  his  wife,  cohabited  for  six  years 
with  another  woman,  who  knew  that  he 
was  married,  but  until  that  time  had 
conducted  herself  with  propriety  and 
morality.  At  the  expiration  of  that  time 
he  ceased  to  cohabit  with  her,  and  gave 
her  a  bond  to  secure  an  annuity  to  her 
for  her  life,  and  the  payment  of  a  sum 
of  money  as  a  provision  for  her  children 
which  she  had  borne  to  him  daring  such 
cohabitation:  Held,  that  an  action  at 
law  might  be  maintained  upon  this  bond. 
Nife  V.  Motdey,  M.  7  G.  4.  188 

BRISTOL  DOCK  COMPANY. 
Su  Mavsaxvii,  1. 

BROKER. 
Wliere  a  broker  made  an  entry  of  a  con- 


tract in  his  book,  which  he  did  not  tigs, 
but  sent  to  the  vendor  and  purchaser 
bought  and  sold  notes,  copied  from  the 
book  and  signed  by  him:  Held,  that 
these  were  a  sufficient  note  or  memorafi- 
dum  of  the  bargain,  and  that  the  parties 
were  bound  by  the  contract  so  made. 
Goom  V.  Ajlttlo,  M.  7  G.  4.  117 

CANAL. 

By  an  act  of  parliament,  a  canal  com- 
pany  were  bound  to  repair  the  banks  of 
the  canal.  In  an  action  brought  bj  the 
company  against  the  owner  of  adjoin- 
ing land  for  digging  clay-pits  upon  his 
own  land,  and  causing  the  plaintiffs' 
bank  to  give  way,  there  was  some  e?i- 
dence  to  show  that  the  bank  was  not  ia 
good  repair ;  but  the  learned  judge  direct- 
ed the  jury  to  find  for  the  plaiotifs,  if 
they  thought  that  the  falling  in  of  the 
bank  was  caused  by  the  defendaoi's 
having  dug  clay-pits :  Held,  that  the 
plaintiffs  were  not  entitled  to  recorer, 
unless,  at  the  time  when  the  bank  gaie 
way,  it  was  in  good  repair;  and  that 
question  not  having  been  submitted  to 
the  jur^,  a  new  trial  was  granted.  St&f- 
fardMhvrt  Canal  Company  v.  Balkn',  H. 
7&8G.4.  317 

CERTIORARI. 
Set  PmicTics,  10. 


COAL  MmEa 

See  PooB  Rati,  2. 

COMMITMENT. 
See  Ju8TicB8,2. 

CONSTABLE. 

I.  Where  a  constable  having  a  wamotto 
search  for  certain  specific  goods  alleged 
to  have  been  stolen,  fonnd  and  too^ 
away  those  goods,  and  certain  others 
also,  supposed  to  have  been  stolen,  bat 
which  were  not  mentioned  in  the  war- 
rant, and  were  not  likely  to  be  of  ns^  ^ 
substantiating  the  charge  of  stealing  t^< 
goods  mentioned  in  the  warrant:  HeM. 
that  the  constable  was  liable  to» 
action  of  trespass.  Crazier  v.  Cv^* 
H.  7  dc  8  G.  4.  ^ 

9.  A  constable  having  reasonable  caose  to 
suspect  that  a  felony  has  beencomiBitt^ 
is  justified  in  arresting  the  paitjr  >°*^ 
pected«  altboogh  it  afterwards  appn^ 
that  no  felony  has  been  coBOUXtei 
BeekmUk  r.  PkUkw  emd  0<A«»,  B. «  0. 4. 
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CONTMBimON. 
See  Bahkbuft,  7« 

CONVERSION. 
See  Etisbvcb,  5. 

CONVEYANCE. 
See  DssD,  2. 

COPYHOLD. 

1.  When  a  copyhold  tenement  holden  by 
heriot  cnstom,  becomes  the  property 
of  sererai  as  tenants  in  common,  the 
lord  is  entitled  to  a  heriot  from  each  of 
them:  bat  if  the  several  portions  are 
united  in  one  person,  one  heriot  only  is 
payable.  Holmway  and  Another  v.  Berke- 
ley, VLIQ.^  2 

2.  A  surrender  of  a  copyhold  was  duly 
made  and  presented  by  the  homage,  but 
no  entry  of  sucH  surrender  and  present- 
ment was  made  on  the  court  rolls: 
Held,  that  such  surrender  and  present- 
ment might  be  proved  by  a  draft  of  an 
entry  produced  from  the  muniments  of 
the  manor,  and  the  parol  testimony  of 
the  foreman  of  the  homage  ]vlxy  who 
made  such  presentment  Doe  d.  friettly 
V.  Calhway,  E.  8  6.  4.  484 

CORN  RENT. 
SeeFoonRkTM,  1. 

CORONEIL 

See  I]rQ,vxtiTio2r. 

1  No  action  will  lie  against  the  judge  of  a 
eourtof  record  for  an*  act  done  by  him 
in  his  judicial  capacity,  and  therefore 
trespass  cannot  be  maintained  against  a 
coroner. for  turning  a  person  out  of  a 
room  where  he  is  about  to  take  an  in- 
qaisition.  Gameitv.FerrandandAnotAert 
£.8  6.4.  611 

CORPORATION. 

I  To  an  information  for  usurping  the 
office  of  justice  within  a  borough,  de- 
fendant pleaded  that  he  was  elected  at  a 
corporate  meeting,  where  a  majority  of 
the  aldermen  and  capital  burgesses  were 
present.  Replication,  that  at  the  sup- 
posed election,  five  capital  burgesses, 
(described  by  their  names,)  and  no 
others  were  present,  and  that  they  were 
not  the  major  part  of  the  capital  bur- 
gesses. Rejoinder,  that  at  the  election, 
besides  the  five  capital  burgesses  named 
in  the  replieatioB,  there  were  present  K. 
and  T^  being  tkea  capital  burgesses,  and 
that  the  five  capital  burgesses  named  in 


the  replication,  together  with  K.  and  T., 
were  the  major  part  of  the  capital  bur- 
gesses. Surrejoinder,  that  K.  and  T., 
before  the  election  of  the  defendant,  had 
been  elected,  admitted  into,  and  exercised 
the  office  of  aldermen,  and  at  the  election 
of  the  defendant  were  present  as  alder- 
men, and  that  before  the  defendant's  elec- 
tion two  other  persons  were  elected,  and 
admitted  as  capital  burgesses  in  the 
room  and  stead  of  K.  and  T.  Rebutter, 
that  at  the  election  of  K.  and  T.  as  alder- 
men of  the  borough,  the  major  part  of 
the  aldermen  were  not  assembled,  and 
that  afler  the  election  of  K.  and  T.,  and 
before  the  election  of  the  defendant  as 
justice,  and  whilst  K.  and  T.  exercised 
the  office  of  aldermen,  informations  in 
quo  warranto  were  filed  against  them,  and 
judgment  of  ouster  given,  with  a  tra- 
verse that  K.  andT.  ever  were  aldermen. 
Demurrer:  Held,  that  notwithstanding 
the  judgment  of  ouster  K.  and  T.  could 
not  be  considered  as  having  attended  at 
the  election  of  the  defendant  as  capital 
burgesses,  and  thatjudgment  must  be  for 
the  crown.  The  King  v.  Hubbtdl^  M.  7 
G.  4.  139 

8.  Where  a  corporator  has  attended  and 
voted  at  a  meeting  for  the  election  of 
officers  of  the  borough,  he  will  not  be 
allowed  to  become  relator  in  quo  war^ 
ranio,  and  impeach  the  titles  of  the  per- 
sons there  elected  on  account  of  an  ob- 
jection to  the  title  of  the  presiding  officer, 
unless  he  shows  that  at  the  time  of  the 
election  he  was  ignorant  of  the  objection. 

An  affidavit  to  found  a  motion  for  quo 
warranio,  is  sufficient  if  it  states  the  de- 
ponent's *<  information  and  belief,"  that 
the  party  against  whom  the  application 
is  made  has  exercised  the  office. 

Where  a  person  had  an  inchoate  right 
to  be  a  free  burgess  of  a  borough :  Held, 
that  his  title  could  not  be  impeached,  be- 
cause he  was  sworn  in  before  officers 
who  were  so  defaeto,  but  not  de  jure.  The 
King  V.  Slifihe,  H.  7  dc  8  G.  4.  340 

COSTS. 

See  PaoBiBiTioar,  3. 

The  defendant  was  arrested  for  179/1  At 
the  trial  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  award  of  an  arbitrator, 
to  whom  the  cause  and  all  matters  in 
difference  between  the  parties  were  re- 
ferred, and  the  costs  of  the  cause  were 
to  abide  the  event  of  the  award.  The  ar- 
bitrator by  his  award  found,  that  at  the 
commencement  of  the  suit  there  was  due 
from  the  defendant  to  the  plaintilT  the 
sum  of  45/.  10t.,and  that  the  plaintiff' had 
no  reasonable  or  probable  cause  for  ar- 
resting the  defendant  for  179il,  and  that 
the  defendant  by  reason  thereof  was  en- 
titled to  compensation  or  damages  to  the 
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amount  of  90L  The  arbitrator  then  or- 
dered the  verdict  to  be  finally  entered  for 
the  plaintiff  for  35/.  18«.,  the  balance  dae 
to  him  aAer  dedacting  therefrom  the  da- 
mages awarded  to  the  defendant  The 
Court  refased  to  allow  the  defendant 
costs  nnder  the  43  0. 3,  c.  46,  inasmuch 
as,  by  the  terms  of  the  reference,  the 
costs  were  to  abide  the  event  of  the 
award,  and  that  was  in  favor  of  the  plain- 
tiff. Thompton  and  Another  v.  Aikinaon, 
H.  7  A  8  G.  4.  193 


COURT  OF  GREAT  SESSIONS  IN 
WALES. 

9te  Mimov  toa  Naw  Tbial. 


COVENANT, 

1.  Covenant,  that  the  defendant  had  not 
done  nor  permitted  nor  Buffered  to  be  done, 
any  act  whereby  an  estate  was  incum- 
bered: Held,  that  assenting  to  an  act 
which  the  covenantor  could  not  pre- 
vent, was  not  a  breach  of  the  covenant. 
Hutmn  and  Another  v.  Middleton,  H  7  dc 
8  G.  4.  S96 

%  Covenant  by  the  father  of  an  apprentice 
against  the  master  for  not  teaching  and 
providing  for  the  apprentice.  Plea,  that 
up  to  a  certain  time,  defendant  did  teach, 
dec,  and  that  then  the  apprentice,  with- 
out leave,  quitted  defendant's  service,  and 
never  returned.  Replication,  that  on,  Ac. 
defendant  refused  then,  or  ever,  to  re- 
ceive back  the  apprentice,  and  thereby 
discharged  him  from  his  service.  Re- 
joinder, that  the  apprentice  enlisted  as  a 
soldier,  and  that  plaintiff  never  requested 
defendant  to  receive  back  the  apprentice 
when  he  was  able  to  return  to  the  ser- 
vice. Surrejoinder,  that  soon  after  the 
apprentice  enlisted,  defendant  refused 
then,  or  ever,  to  take  him  back,  and 
wholly  discharged  him  from  his  service: 
Held,  on  demurrer,  that  the  surrejoinder 
was  bad,  not  being  a  sufficient  answer  to 
the  rejoinder,  and  that  the  plea  was  good, 
as  it  disclosed  a  sufficient  excuse  for  non- 
performance of  the  defendant's  covenant. 
jfftghet  V.  Humphreyt  and  Another,  E.  8 
O-  ^  680 

1.  Where,  by  indenture  between  A.  and  B. 
of  the  first  part,  C.  of  the  second  part, 
and  D.  of  the  third  part,  A.  and  B.  did. 
With  the  assent  of  C,  demise  to  D.  for 
years,  yielding  and  paving  a  certain  rent 
to  E.  and  the  heirs  of  his  body,  and  D. 
covenanted  with  A.  and  B.  and  E.  to  pay 

•  « *  ^^^h  ^^^  ^^  ""^^P^r,  Ac :  Held,  that 
E.  could  not  join  with  A.  and  B.  in  an 
action  of  covenant  against  D.  for  non- 
payment of  rent  and  not  repairing  l^rd 
Sautftampton  v.  Broum,  E.  8  6.  4.       718 


CUSTOM. 
See  TiTBK. 

DEED. 
See  FiBav-— Stamp,  !-— Pwadwo,  11 

1.  Where,  in  ejectment,  the  attorney  for  tk 
lessor  of  the  plaintiff  obtained  from  one 
of  the  defendants  (the  tenant  in  posses- 
sion) a  lease  of  the  premises  granted  to 
him  for  a  term  not  then  expired,  in  order 
to  prevent  the  defendants'  setting  it  up  to 
defeat  the  action :  Held,  that  he  thcnbf 
recognised  it  as  a  valid  instrument,  ud 
that  when  produced  in  pursuance  of  o»* 
tice  from  the  defendants,  it  might  be  read 
in  evidence  without  calling  the  subscrib- 
ing wimess  to  prove  the  execution  bj  tbe 
grantor  of  the  lease.  Doe  on  the  demae 
of  Tyndak  and  Othere  v.  Bemmg  end 
Othere,  M.  7  G.  4.  ^ 

2.  A  rector,  in  December,  1818,  granted, 
bargained,  sold,  and  demised  the  rectory 
and  all  the  glebe  lands,  tithes*  Ac.  to  a 
trustee,  for  securing  an  annuity  for  a 
term  of  years,  if  he,  the  rector^  should 
so  long  live.  This  conveyance  hanng 
been  made  aAer  the  passing  of  the  43  G. 
3,  c.  84,  and  before  the  passing  of  the  57 
G.  3,  c  99,  was  held  to  be  a  valid  con- 
veyance, and  to  pass  the  l^al  estate  to 
the  trustee. 

The  rector  succeeded  to  the  rectory 
upon  the  death  of  the  former  incumbent, 
in  April,  1816.  A.  and  B.  were  then  in 
possession  of  the  glebe  lands,  haring 
Deen  tenants  of  the  former  incumbent, 
and  they  continued  in  possession  until 
after  December,  1816,  when  the  rector 
conveyed  them  to  the  trustee  for  secnring 
the  annuity :  Held,  that  the  latter  cooid 
not  maintain  an  ejectment  against  A  and 
B.  without  giving  them  a  notice  to  qnit. 
Doe  dem.  Catee  the  elder  and  Otken,  r. 
Somermlle,  M.  7  G.  4.  1S6 

3.  Where  a  deed  was  made  between  hns- 
band,  wife,  and  a  trustee,  providing  a 
separate  maintenance  for  the  wife,  and 
purporting  to  be  made  in  co«templati<m 
of  an  immediate  separation,  but,  in  fact, 
no  separation  then  took  place,  nor  vas 
inten&d  to  take  place  at  that  time :  Held, 
that  the  deed  was  void.  Hindktf  v.  tkt 
Marguit  of  Weatmeath^  H.  7  &  8  G.  i 

4.  Where  an  estate  was  limited  to  A.,  to  tbe 
use  of  A.  in  trust  for  B ;  Held,  that  K 
took  the  legal  estate,  and  that  altbongb 
he  took  it  by  the  common  law,  and  not 
by  force  of  the  statute  of  uses,  yet  the 
second  use  could  Aot  be  eiecuted  by  the 
statute.  Doe  dem*  Uayd  v.  Paatwgha^^ 
H.  7  &  8  G.  4.  305 

5.  By  the  deed  of  settlement  of  a  joifli 
stock  company  it  was  provided,  that  tbe 
directors  of  the  company  should,  vithoot 
notice  or  summons,  meet  together  at  their 
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oflee  0De€  in  every  week,  on  and  at  such 
daj  and  hoar  as  they  $hoald  from  time 
to  tiae  agree  opoa,  and  also  at  sach 
other  times  as  they  slioQld  from  time  to 
lime  be  conrened,  in  manner  therein- 
after mentioned,  or  adjourned  to,  and 
that  three  directors  should  be  a  board. 
By  another  clause,  any  three  directors 
were  empowered  at  any  time  to  call  a 
special  board  or  meeting,  by  giving,  un- 
der their  bands,  in  writing,  three  days' 
notice  to  the  other  directors  of  the  com- 
pany, which  notices  were  to  be  eonnler- 
sigoed  by  the  secretary,  and  to  be  sent 
by  him  two  days  prior  to  the  time  ap- 
pointed for  such  meeting:  Held,  that 
in  order  to  cooslitnte  a  good  weekly 
meeting,  without  notice  or  summons,  the 
day  and  hour  of  meeting  must  have  been 
prerioosly  agreed  upon  by  the  directors, 
and  therefore,  that  a  meeting  of  three 
directors,  without  previous  agreement  on 
their  part  to  meet  on  any  fixed  day  or 
hoar,  was  not  a  meeting  duly  convened 
within  the  meaniog  of  the  deed  of  settle- 
ment Moore  4md  Olkera  v.  Hmmmondt  E. 
8  G.  4.  456 

DEVISE. 

1.  Where  the  devisee  of  an  estate  refused 
to  uke  it,  saying  she  was  entitled  as  heir 
at  law,  and  would  not  accept  any  benefit 
bjr  the  will  of  the  devisor:  Ue1d«  that 
this  was  not  such  a  disclaimer  as  pre* 
vented  her  from  afterwards  bringing 
ejectment,  and  relying  on  her  title  as 
devisee.  Qiuere,  whether  a  devise  of  an 
estate  can  be  waived  by  paroL  Doe  on 
the  demUc  of  Jane  Smittk  v.  Sir  G.  Smyth, 
M.7G.4/  ^  m 

L  Testator  made  a  will  duly  executed  to 
pass  real  estates,  in  the  following  terms : 
**!  give  and  bequeath  to  my  son  W.  M. 
extra  more  than  any  other  of  my  sons ; 
and  likewise  unto  A.  B.,  my  wife,  the 
whole  of  my  effects  during  her  life ;  also 
the  freehold  estate  which  I  now  enjoy,  I 
bequeath  as  follows :  A.  B.,  my  daughter, 
J*  B.  and  1.  B^  my  sons,  likewise  B.  K., 
all  the  last-mentioned  names  to  be  all 
eqoal  sums,  whatever  it  may  amount  to. 
except  any  of  the  aforementioned  should 
die,  then  their  shares  to  be  equally  di- 
vided among  the  other  that  is  surviving  :*' 
Held,  that  the  freehold  estate  was  devised 
to  A.  B.,  J.  Bn  I.  B.,  and  B.  S^  and  that 
B.  N.  having  been  ousted  by  A.  Bm  might 
maintain  ejectment  for  one  undivided 
fourth  part  Roe  on  the  demm  of  RiekUy 
^  Wife  V.  Bum,  H.  7  &  8  G.  4.        289 

3-  Under  a  devise  of  freehold  lands  to  trus- 
tees and  their  heirs  in  trust  for  certain 
tenants  for  life,  and  after  their  decease 
for  other  persons  in  remainder,  the  trus- 
tees take  an  estate  in  fee,  unless  a  con- 
trary intent  is  clearly  manifested  on  the 
face  of  the  will ;  and  therefore  where  A 


being  seiaed  in  fee  of  freehold  and  eopy- 
hold  lands,  and  having  also  leaseholds 
for  lives  and  for  years,  and  other  per- 
sonal proper^,  devised  and  bequeathed 
to  trustees*  their  heirs  and  assigns,  all 
his  lands,  dec  freehold,  copyhold,  and 
leasehold,  and  all  his  personal  estate  in 
trust,  to  hold  the  copyhold  and  freehold, 
and  all  such  other  of  his  estates  as  were 
less  than  freehold,  unto  the  trustees,  their 
heirs.  dtCn  for  and  during  all  his  the  tes- 
tator's right,  title,  and  estate  therein,  upon 
trust,  first  to  pay  debts  and  funeral  ex- 
penses, and  then  to  apply  the  annual  in- 
come to  the  use  of  his  two  meees  for 
their  lives ;  and  after  their  decease,  there 
were  devises  to  their  children  and  grand- 
children, male  and  female,  in  terms  so 
ambiguous  and  contradictory,  as  to  make 
it  doubtful  what  equitable  interest  the 
children  or  grandchildren  took:  It  was 
held,  that  the  trustees  took  an  estate  in 
fee  in  the  freehold  and  copyhold  lands, 
and  an  absolute  interest  in  the  leaseholds 
for  life  and  years. 

Sembk,  that  in  a  ease  sent  firom  the 
Court  of  Chancery,  this  Court  will  not 
give  any  opinion  upon  the  eonstouction 
of  a  devise  of  an  equitable  estals.  hou*- 
inn  and  AnMer  v*  Hugket  mid  Otken, 
£.  8  G.  4.  403 

EJECTMENT. 
See  Dsan,  ^.^-DBvtsB,  l^-LAiinx«a»  avs 

TsiTAVT,  S. 


ESTATE. 
See  9xBD,  4. 

EVIDENCE. 

I.  Where  in  debt  for  not  setting  out  tithe 
of  hay,  plaintiff  averred  that  there  was 
a  certain  immemorial  custom  as  to  set- 
ting out  the  tithe  <*  within  the  parish  and 
the  limits,  bounds,  and  titheable  plaeea 
thereof:'*  Held,  that  this  averment  was 
proved  by  evidence  that  the  custom  pre- 
vailed in  all  parts  of  the  parish  where 
tithe  of  hay  was  set  out,  and  that  proof 
of  a  modue  for  hay  in  one  township  made 
no  difference.  Littledale,  J^  dAUante, 
Pi^,  Clerk,  V.  Bajifiey,  7  G.  4.  16 

3.  Where  in  assumpsit  on  a  policy  of  in- 
surance on  goods  by  a  certain  ship,  it 
was  proved  that  she  sailed  on  the  voyage 
insured  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destination, 
and  that  a  few  days  after  her  departure, 
a  report  was  heard  at  the  place  whence 
she  sailed,  that  the  ship  had  foundered 
at  sea,  but  that  the  crew  were  saved: 
Held,  that  this  was  sufficient  prima /ocie 
evidence  of  a  loss  by  perils  of  the  sea. 
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and  that  the  plaintiff  was  not  bound  to 
call  any  of  the  crew,  or  to  show  that  he 
was  noable  to  procure  their  attendance. 
Koater  v.  Reed,  M.  7  G.  4.  19 

3.  Where  in  ejectment  the  attorney  for  the 
lessor  of  the  plaintiff  obtained  from  one 
of  the  defendants  (the  tenant  in  posses- 
sion) a  lease  of  the  premises  granted  to 
him  for  a  term  not  then  unexpired,  in 
order  to  prevent  the  defendants  from  set- 
ting it  up  to  defeat  the  action ;  Held,  that 
he  thereby  recognised  it  as  a  valid  in- 
strument, and  that  when  produced  in  pur- 
suance of  notice  from  the  defendants,  it 
might  be  read  in  evidence  without  calling 
the  subscribing  witness  to  prove  the  ex- 
ecution by  the  grantor  of  the  lease.  Doe 
on  the  daniee  ofTyndak  and  Othen,  v. 
Heming  and  Othera,  M.  7  G.  4.  98 

1.  Replevin  for  taking  plaintiff's  corn  in 
four  closes.  Avowry  for  rent  arrear, 
stating  that  plaintiff  held  the  closes  in 
which,  dec,  at  and  under  a  certain  yearly 
rent  Plea  in  bar,  non  tenuit  modo  ei 
forma.  It  appeared  in  evidence  that  the 
tenant  held  the  four  closes  mentioned  in 
the  declaration,  and  two  others  also,  at 
the  rent  mentioned  in  the  avowry :  Held, 
that  this  evidence  supported  the  avowry. 
Hargrant  v.  Shewm  and  Digby,  M.  7  G. 

5.  The  vendor  of  a  quantity  of  tin  shipped 
the  same  on  board  a  ship  bound  to  I^eg- 
hom  by  the  Orders  of  the  vendee.  The 
captain,  by  his  bill  of  lading,  undertook 
to  deliver  the  tin  to  an  individual  at  Leg- 
horn. The  tin  being  heavy,  was  placed 
at  the  bottom  of  the  hold,  with  other  goods 
over  it.  The  vendee  having  become 
bankrupt,  the  vendor  required  the  captain 
to  deliver  up  the  tin,  but  did  not  tender 
the  freight,  or  offer  to  make  any  compen- 
sation to  him  for  the  trouble  of  unloading 
the  vessel.  The  latter  refused,  alleging 
that  he  had  signed  a  bill  of  lading  to  de- 
liver the  tin  to  another  person  :  Held  that 
this  was  suMcient  evidence  of  a  conver- 
sion. Tkompton  and  Othen  v.  TVaU  and 
OMert,  M.  7  G.  4.  36 

6.  Where  A.  had  been  tenant  of  certain  pre- 
mises, and  upon  his  leaving  them  B.  took 
possession  :  Held,  that  in  the  absence  of 
any  evidence  to  the  contrary,  it  might  be 
presumed  that  he  came  in  as  assignee  of 
A.,  although  he  never  paid  rent,  and  that 
notice  to  quit  was  rightly  given  to  B.  Doe 
on  the  demiee  of  Morris  v.  WHUame,  M.  7 
G.4.  41 

7.  Where  several  felonies  are  so  connected 
together  as  to  form  part  of  one  entire 
transaction,  evidence  of  them  all  may  be 
given,  in  order  to  prove  a  party  indicted 
guilty  of  one.      The  King  v.  ElHe,  M.  7 

^t  145 

8.  Where  the  master  and  part  owner  of  a 
vessel  who  carried  a  cargo  from  8t 
John's,  Newfoundland,  to  Bilbua,  and  de- 
livered it  there  to  the  consignees,  (he 


having  signed  bills  of  lading  making  the 
cargo  deliverable  lo  the  consignors  or 
their  assigns,  he  or  they  paying  freigfa 
for  the  same,)  and  took  a  bill  for  the 
freight  which  was  aAerwards  dishonored, 
and  an  action  commenced  against  the 
consignors  for  the  freight :  Held,  that  the 
jury  were  properly  directed  to  find  for 
the  defendants,  if  they  thought  that  the 
captain  took  the  bill  voluntarily  and  for 
his  own  convenience,  and  that  the  de- 
fendants were  not  bound  to  prove  thataa 
offer  was  made  to  pay  in  cash.  Sinmg 
and  OUun  v.  Hart  and  (Hken,  H.  7  ft  8 
G.  4.  J60 

9.  Upon  the  trial  of  an  action  for  malicicwi^ 
ly  indicting  the  plaintiff,  without  reason- 
able or  probable  cause,  the  plarntiff 
proved  a  case,  which,  in  the  opinioii  <^ 
the  learned  judge,  showed  that  Uiere  was 
no  reasonable  or  probable  cause  for  pre- 
ferring the  indictment.  The  defendant 
then  called  a  witness  to  prove  an  addi- 
tional fact,  and  that  being  proved,  the 
learned  Judge  was  of  opinion,  that  there 
was  reasonable  and  probable  cause  for 
preferring  the  indictment:  Held,  that 
there  being  no  contradictory  testimony  a$ 
to  the  fact,  and  there  being  nothing  in  the 
demeanor  of  the  witness  who  proved  it  tp 
impeach  his  credit,  the  learned  Judge  was 
not  bound  to  leave  it  to  the  jury  to  find  the 
fact,  but  that  he  might  act  upon  it  as  a 
fact  proved,  and  nonsuit  the  plaintiC 
Davie  v.  Hardy,  H.  7  &  8  G.  4.  235 

10.  Declaration  in  debt  for  rent  stated  a  de- 
mise of  a  messuage,  land  and  premises 
with  the  appurtenances.    The  proof  was 
of  a  demise  of  a  messuage  and  land,  to- 
gether with  the  furniture,  ulenaiii,  and 
impiemente  ;  Held,  that  as  the  rent  issued 
out  of  the  real  property,  and  not  out  of 
the  furniture,  it  was  sufficient  for  the 
plaintiff  to  allege  and  prove  a  demise  of 
the  real  property,  and  therefore  there  vis 
no  variance.    FartweU  v.  Ditkmam,  H. 
7  ft  8  G.  4  351 

11.  By  an  act  of  parliament,  a  canal  com- 
pany were  bound  to  repair  the  banks  of 
the  canal.  In  an  action  brought  by  the 
company  against  the  owner  of  adjoin- 
ing land  for  digging  clay-pits  upon  his 
own  land,  and  causing  the  plaintifls' 
bank  to  give  way,  there  was  some  evi- 
dence to  show  that  the  bank  was  not  in 
good  repair ;  but  the  learned  Judge  direct- 
ed the  jury  to  find  for  the  plaiotiffs,  if 
they  thought  that  the  falling  in  of  the 
bank  was  caused  by  the  defeodaot's 
having  dug  clay-pits:  Held,  that  .the 
plaintiffs  were  not  entitled  to  recover, 
unless,  at  the  time  when  the  bank  give 
way,  it  was  in  good  repair;  and  that 
question  not  having  been  submitted  to 
the  jury,  a  new  trial  was  granted.  Stef 
fordehire  Canal  Company  v.  HaUea,  H< 
7ft8G.  4.  31T 
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12.  Whfre  the  owner  of  two  adjoining 
closes,  (A.  and  B.,)  separated  by  a  fence 
and  gate,  which  had  always  been  repair- 
ed by  the  occupier  of  B^  sold  A.  to  the 
plaintifi',  and  two  years  afterwards  sold 
B.  to  the  defendant:  Held,  that  the  latter 
was  not  bound  to  repair  the  gate,  unless 
he  or  his  vendor  had  made  some  speci6c 
baigain  with  the  plaintiff  to  that  effect ; 
and  (hat  the  doing  of  occasional  repairs 
was  not  evidence  of  such  a  bar^in. 
Bofk  r.  ram/yw,  H.  7  A  8  O.  4.         329 

13.  A  copy  of  an  attorney's  hill,  not  signed 
by  the  attorney,  the  original  of  which,  duly 
signed,  has  been  delivered  to  the  defend- 
ant, is  admissible  in  evidence,  without 
proof  of  notice  to  produce  the  original. 
ColBng,  Geni.,  ofie,  4e.  v.  Treweek,  U.  7  & 
8  0.  4.  394 

14-  A  sorrender  of  a  copyhold  was  daly 
made  and  presented  by  the  homage,  but 
no  entry  of  such  surrender  and  present- 
ment was  made  on  the  court  rolls :  Held, 
that  such  surrender  and  presentment 
might  be  proved  by  a  draft  of  an  entry 
prodnced  from  the  muniments  of  the 
manor,  and  the  parol  testimony  of  the 
foreman  of  the  homage  jury  who  made 
sach  presentment.  Doe  dem.  Prieaity  v. 
Caihway.  E.  8  O.  4.  484 

15.  A  bill  of  exchange  was  drawn,  payable 
at  a  particular  place,  and  accepted  pay- 
able there :  Held,  that  this  was  a  general 
acceptance  within  the  meaning  of  the 
sut.  1  &  2  G.  4,  c.  78,  and  that  it  was 
not  necessary  to  prove  presentment  at 
that  place.    Fayle  v.  Bird,  E.  8  0. 4.   531 

16.  Plaintiff  having  deposited  money  in  the 
hands  of  the  defendant,  received  from  him 
the  following  memorandum :  *«  Mr.  T.  has 
left  in  my  hands  300/L"  In  an  action  to 
recover  that  money,  held,  that  the  memo- 
randum was  admissible  in  evidence  with- 
out a  stemp.     TomkmB  v.  AMkby,  E.  8  G.  4. 

541 

17.  In  assumpsit  brought  to  recover  a  sum 
of  money,  the  defendant  pleaded  the 
statute  of  limitations,  and  upon  that  issue 
was  joined.  At  the  trial  the  plaintiff 
proved  the  following  acknowledgment  by 

•  the  defendant  within  six  jrears  :  ••  I  can- 
not pay  the  debt  at  present,  but  I  will  pay 
it  as  soon  as  I  can  r  Held,  that  this  was 
not  sufficient  to  entitle  the  plaintiff  to  a 
verdict,  no  proof  being  given  of  the  de- 
fendant's ability  to  pay.  Tanner  v.  Smart, 
E.  8  G.  4.  603 

EXCISE  OFFICER. 
See  AcTioir,  2. 

FELONY. 
See  EviBxirGS,  7. 

FENCE. 
Where  the  owner  of  two  adjoining  closes, 


(A.  it  B.)  separated  by  a  fence  and  gate, 
which  had  always  been  repaired  by  the 
occupier  of  B.,  sold  A.  to  the  plaintiff,  and 
two  years  afterwards  sold  B.  to  the  de- 
fendant ;  Held,  that  the  latter  was  not 
bound  to  repair  the  gate,  unless  he  or  hit 
vendor  had  made  some  specific  bargain 
with  the  plaintiff  to  that  effect;  and  that 
the  doing  of  occasional  repairs  was  not 
evidence  of  such  bargain.  Boyle  v. 
Tamlyn,  H.  7  &  8  O.  4.  329 

FERRT. 

The  owner  of  a  ferry  demised  it  to  A.  by 
parol  at  a  certain  annual  rent  The  laU 
ter,  after  a  few  weeks,  finding  it  unpro- 
fitable, proposed  to  become  the  servant 
of  the  former  as  boatman,  and  to  account 
to  him  for  all  money  received  from  pas- 
sengers, upon  being  allowed  fixed  daily 
wages.  This  was  assented  to  by  the 
owner  of  the  ferry,  and  A.  became  his 
servant,  and  received  the  stipulated 
wages ;  Held,  that  there  was  a  surrender 
of  A.'s  interest  in  the  ferry  by  act  and 
operation  of  the  law. 

In  an  action  on  the  case  for  the  dis- 
turbance of  a  ferry,  it  is  sufficient  for  the 
plaintiff  to  prove  that  he  was  in  posses- 
sion of  the  ferry  at  the  time  when  the 
cause  of  action  arose.  It  is  not  neces- 
sary for  the  plaintiff  to  allege  in  his  de- 
claration, or  to  prove  at  the  trial,  the 
payment  of  any  specified  sum  for  passage 
money. 

Neglect  of  duty  on  the  part  of  the  owner 
of  the  ferry  is  no  answer  to  the  action, 
although  the  crown  may,  on  that  ground, 
repeal  the  grant  by  echrefaeiae  or  quo  wot' 
rauto. 

The  owner  of  a  ferry  must  have  a 
right  to  use  the  land  on  both  sides  of  the 
water  for  the  purpose  of  embarking  and 
disembarking  his  passengers,  but  he  need 
not  have  any  property  in  the  soil  on  either 
side. 

Qu.  Whether  a  ferry  can  be  demised 
without  deed  t  Peter  v.  Kendal  and  rni- 
olher,  E.  8  G.  4.  703 

FOOTWAY. 
See  HioHWiT. 

FORGERY. 
See  MovKT  had  avd  rsckivxd. 

FRAUDS,  STATUTE  OF 

See  BaoKsa,  1. 

1.  A.,  on  the  4th  of  January,  agreed  to  sell 
to  B.  a  stack  of  hay,  for  the  sum  of  1452.,  to 
be  paid  on  the  4th  of  February,  the  same 
to  be  allowed  to  stand  on  A.'8  premises 
imtil  the  1st  of  May.    B.  stioulated  that 
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the  hay  should  not  be  cat  antil  it  was 
paid  for ;  Held,  that  this  was  a  contract 
for  ail  immediate,  aod  not  a  future  sale, 
and  that  the  property  in  the  hay  passed 
by  it  immediately  to  the  vendee,  and  that 
the  same  having  been  subsequently  de- 
stroyed by  fire,  the  loss  fell  upon  him- 
TarUng  v.  Baxter,  H.  7  &  8  G.  4.        360 

8.  A.  having  in  his  warehouse  a  quantity 
of  sugar,  in  bulk,  more  than  sufficient 
to  fill  twenty  hogsheads,  agreed  to  sell 
twenty  hogsheads  to  B.,  but  there  was  no 
note  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute  of  frauds.  Four 
hogsheads  were  delivered  to  and  accepted 
by  B.  A.  filled  up  and  appropriated  to  B. 
sixteen  other  hogsheads,  and  informed 
him  that  they  were  ready,  and  desired  him 
to  take  them  away.  B.  said  he  would 
take  them  as  soon  as  he  could:  Held, 
that  the  appropriation  having  been  made 
by  A.,  and  assented  to  by  B.,  the  pro- 
perty in  the  sixteen  hogsheads  there- 
by passed  to  the  latter,  and  that  their 
value  might  be  recovered  by  A.  under  a 
count  for  goods  bargained  and  sold. 
Jlohde  and  Oiherg  v.  Thwaitea,  H.  7  &  8 
G.  4.  388 

S.  A.  sent  to  B.,  on  the  S5th  of  January,  an 
invoice  of  five  pockets  of  hops,  and  de- 
livered the  hops  to  a  carrier  to  be  con- 
veyed to  B.  In  the  invoice  A.  was  de- 
scribed as  the  seller,  and  B.  as  the  pur- 
chaser of  the  hops.  B.  aHerwards  wrote 
to  A.  as  follows :  **  The  hops  I  bought  of 
A.  on  the  23d  of  January,  are  not  yet  ar- 
rived. I  received  the  invoice:  the  last 
were  longer  on  the  road  then  they  ought 
to  have  been ;  however,  if  they  do  not 
arrive  in  a  few  days,  I  must  get  some 
elsewhere:*'  Held,  that  the  invoice  and 
this  letter,  taken  together,  did  not  consti- 
tute a  note  in  writing  of  the  contract  to 
satisfy  the  17th  section  of  the  statute  of 
frauds.  RickertU  and  Anoiher  v.  Porter^ 
K.  8  G.  4.  437 

FREIGHT. 


Set  Patmbitt,  3. 

HACKNEY  COACHEa 
Set  Favsxxvt,  CoMVissioirsas  or. 

HERIOT. 
See  CoPTHOLD,  1. 

HIGHWAY. 

i.  Notice  of  holding  a  special  sessions  for 
the  purpose  of  stopping  up  a  public  foot- 
way, signed  by  the  chief  constables,  and 
served  by  a  person  acting  under  their 
authority  on  the  justices  of  the  district, 


is  a  notice  given  by  the  high  constable 
or  other  proper  officer,  within  the  mean- 
ing of  the  statute  13  G.  3,  c.  78,  s.  €2. 
RexY.Jiutiee»ofSuffoik^VLm.^.  110 
2.  Where  justices  of  the  peace,  by  vinue 
of  the  55  G.  3,  c  68.  s.  2,  make  an  order 
for  stopping  up  a  footway  as  onnecessarj, 
they  must  distinctly  state,  on  the  face  of 
the  order,  in  what  parish,  &c  the  footvaj 
is  situate,  and  must  also  describe  its 
length  and  breadth. 

SenMe^  that  the  order  most  be  for  the 
sale  as  well  as  the  stopping  up  of  sock 
footway.  Rex  v.  Kenyan,  E.  8  G.  4.    $tt 

mCLOSURE  ACT. 

By  an  inclosnre  act,  it  was  provided,  that  & 
certain  com  rent,  "free  from  all  taxes 
and  deductions  whatsoever,  except  lasd- 
tax,'*  should  be  issuing  out  of  the  lands 
to  be  inclosed,  and  other  lands  in  the 
parish,  and  be  paid  to  the  rector  in  lien 
of  all  great  and  small  tithes,  &c ;  Held, 
that  this  corn-rent  was  not  liable  to  be 
assessed  to  the  relief  of  the  poor.  XUkr 
eii,Cierk,r,Fordham,Ii.lASG.i.    S7i 

INDICTMENT. 

See  HioHWAT^ — ^Nuxsavgi. 

In  an  indictment  for  making  a  false  afflda- 
vit,it  is  sufficient  to  state  that  the  defend- 
ant came  before  A.  B.  and  took  bis  cor- 
poral oath,  (A.  B.  having  power  to  sdni- 
nister  an  oath,)  without  setting  oat  the 
nature  of  A.  B.'s  authority. 

When  perjury  is  assigned  upon  5eT^ 
ral  parts  of  an  affidavit,  those  parts  majr 
be  set  out  in  the  indictment  as  if  coDti- 
nnous,  although  they  are  in  feet  sepa- 
rated by  the  introduction  of  other  matter. 
The  King  v.  Cailanan,  M.  7  G.  4.       103 

INQUISITION. 
See  ComovBR. 

A  coroner's  inquest  omitted  to  state  the 
place  where  die  death  happened,  or  where 
the  body  was  found ;  the  names  of  die 
jurors  were  not  inserted  in  the  body  of 
the  inquisition,  and  it  was  subscribed  hf 
them  with  the  initials  only  of  their  Chris* 
tian  names :  Held,  that  these  were  de- 
fects in  substance,  and  could  not  be 
amended,  and  the  inquisition  vs^ 
quashed. 

The  inquisition  found  that  the  death 
was  occasioned  by  a  coach  and  borye^i 
the  properly  of  A.  and  B.  and  Co.:  Held, 
that  this  finding  could  not  be  altered  npoQ 
affidavits  that  the  property  was  in  A.  ana 
B.  alone.  The  King  v.  Eveli,  H.  7  &  J 
G.  4.  «*' 


INDEX. 


34  i 


INSOLVENT  ACT. 

See  Warravt  of  ArrwRirtT,  1. 

Where  a  party  is  arrested  for  a  debt  from 
which  be  has  been  discharged  ander  the 
iasolreat  act,  and  gives  bail,  the  Court 
will  order  the  bail-bond  to  be  delivered 
up  to  be  cancelled.  Norton,  Gent.,one^ 
At'  V.  Umdey^  M.  7  G.  4.  106 


INSURANCE. 

Where,  in  assumpsit  on  a  policy  of  in- 
surance on  goods  by  a  certain  ship,  it 
was  proved  that  she  sailed  on  the  voyage 
insured  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destination, 
and  that  a  few  days  af^r  her  departure, 
a  report  was  heani  at  the  place  whence 
she  sailed,  that  the  ship  had  foundered 
at  sea«  but  that  the  crew  were  saved: 
Held,  that  thisf  was  sufficient  prima  facie 
evidence  of  a  loss  by  perils  of  the  sea, 
and  that  the  plaintiff  was  not  bound  to 
call  any  of  the  crew,  or  to  show  that  he 
was  unable  to  procure  their  attendance. 
JCoaler  v.  Aeec^  Bart^  and  Another,  M.  7 
G.  4.  19 

JOINT  STOCK  COMPANY. 

Bj  the  deed  of  settlement  of  a  Joint  stock 
company,  it  was  provided  that  the  direct- 
ors of  the  company  should,  without  no- 
tice or  summons,  meet  together  at  their 
office  once  in  every  week,  on  and  at  such 
day  and  hour  as  they  should  from  time 
to  time  agree  upon,  and  also  at  such 
other  times  as  they  should  from  time  to 
time  be  convened,  in  manner  therein- 
after mentioned,  or  adjourned  to,  and 
that  three  directors  should  be  a  board. 
By  another  clause,  any  three  directors 
were  empowered  at  any  time  to  call  a 
special  board  or  meeting,  by  giving, 
under  their  hands,  in  writing,  three  days* 
notice  to  the  other  directors  of  the  com- 
pany, which  notices  were  to  be  counter- 
signed by  the  secretary,  and  to  be  sent 
by  him  two  days  prior  to  the  time  ap- 
pointed for  such  meeting:  Held,  that 
in  order  to  constitute  a  good  weekly 
meeting,  without  notice  or  summons,  the 
day  and  hour  of  meeting  must  have  been 
previously  agreed  upon  by  the  directors, 
and  therefore,  that  a  meeting  of  three 
directors,  without  previous  agreement  on 
their  part  to  meet  on  any  fixed  day  or 
hour,  was  not  a  meeting  duly  convened 
vithin  the  meaning  of  the  deed  of  settle- 
ment. Moore  and  Othera  v.  Hammond,  E. 
6  G.  4.  456 

JUDGMENT,  AS  IN  (USE  OF  A 
NONSUIT. 

See.  PaAcnrju  6,  S« 

Vol.  XIIL-44 


JD8TICE8. 
See  Pbagtiob,  10. 

1.  Where  the  justices  of  a  borough  had 
exclusive  jurisdiction  within  the  bo- 
rough itself,  but  jurisdiction  concurrent 
with  that  of  the  county  justices  over  cer- 
tain places  called  the  liberties  of  the  bo- 
rough :  Held,  that  for  an  offence  com- 
mitted within  the  liberties  they  might 
commit  to  the  county  jail,  and  cause  the 
prisoner  to  be  brought  before  them  for 
trial  at  the  borough  sessions.  The  King 
V.  Muuon,  M.  7  G.  4.  74 

3.  Where  a  single  woman,  having  been 
delivered  of  a  bastard  chiid,  was  com- 
mitted by  one  justice  of  the  peace  for 
refusing  to  answer  inquiries  as  to  who 
was  the  father  of  the  child :  Held,  that 
the  commitment  was  bad.  Ex  parte  Mar* 
/tn,M  7G.  4.  80 

3.  By  the  13  G.  3,  surveyors  of  highways 
are  required  to  exhibit  their  accounts  be* 
fore  one  magistrate,  and  if  he  refuses  to 
allow  them,  such  parts  as  he  objects  to» 
are  to  be  investigated  by  the  justices  at 
petty  sessions.  Where  surveyors  exhi* 
bited  their  accounts  before  one  magis- 
trate, but  did  not  take  the  assessments 
with  them,  for  which  reason  the  magis- 
trate did  not  proceed  to  investigate  the 
accounts,  but  referred  the  whole  of  them 
to  the  justices  at  petty  sessions,  by  whom 
they  were  allowed :  Held,  that  such  al- 
lowance was  invalid.  The  Kins:  v.  The 
Juetieen  of  the  North  Riding  of  Yorkshire, 
H.  7  dc  8  G.  4.  l&% 

4.  An  order  of  removal,  signed  by  two  jus- 
tices, one  of  whom  at  the  time  was 
churchwarden  of  the  removing  parish, 
is  bad.  The  King  v.  The  Inht^itanta  of 
Great  Yarmouth,  E.  8  G.  4.  646 

LANDLORD  AND  TENANT. 
See  CovsvAiiT,  3. — ^Lbask,  2. 

1.  Where  A.  had  been  tenant  of  certain  pre- 
mises, and  upon  his  leaving  them  B.  took 
possession  :  Held,  that  in  the  absence  of 
any  evidence  to  the  contrary,  it  might  be 
presumed  that  he  came  in  as  assignee  of 
A.,  although  he  never  paid  rent,  and  that 
noUce  to  quit  was  rightly  given  to  B.  Doe 
on  the  demise  of  Morris  v.  Williams,  M.  7 
0. 4.  41 

3.  A  rector,  in  December,  1816,  granted, 
bargained,  sold,  and  demised  the  rectory 
and  all  the  glebe  lands,  tithes.  Ac.  to  a 
trustee,  for  securing  an  annuity  for  a 
term  of  years,  if  he.  the  rector,  shonlJ 
so  long  live.  This  conveyance  having 
been  made  af^er  the  passing?  of  the  43  G. 
8.  c  84,  and  before  the  passinj?  of  the  57 
G.  3.  c.  99,  was  };eld  to  be  a  valid  con- 
veyance, and  to  pass  the  legal  estate  to 
the  trustee. 
The  rector  succeeded  co  the  rectoiy 
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upon  the  death  of  the  former  ineambent, 
in  April,  1816.    A.  and  B.  were  then  in 

Eossession  of  the  glebe  lands,  having 
een  tenants  of  the  former  ineambent, 
and  they  continued  in  possession  until 
after  December,  1816,  when  the  rector 
conveyed  them  to  the  trustee  for  securing 
the  annuity :  Held,  that  the  latter  could 
not  maintain  an  ejectment  against  A.  and 
B.  without  giving  them  a  notice  to  quit 
Doe  dtm.  CaUa  and  Othen,  v.  iSomer- 
9iHe  and  Othen,  M.  7  G.  4.  126 

3.  Where  certain  goods  upon  a  farm  were 
seized  by  virtue  of  a  writ  of  pone  per  mi- 
dio§  against  the  occupier,  issued  out  of 
the  Court  of  Pleas  at  Durham,  and  were 
afterwards,  upon  his  default,  forfeited  to 
the  bishop,  who,  by  writ  to  the  sheriff, 
ordered  them  to  be  assigned  to  the  party 
at  whose  suit  the  pone  issued,  in  satisfac- 
tion of  his  damages :  Held,  that  the  sheriff 
was  not  bound  to  pay  the  landlord  half  a 
year's  rent,  then  due,  before  he  removed 
the  goods.  BrandUng  v.  BaningUm^  E. 
8  O.  4.  467 

i.  Where,  in  an  agreement  for  the  sale  and 
assignment  of  certain  premises,  there 
was  a  stipulation  « that  in  the  mean  time, 
and  until  Uie  assignment  was  made,  the 
intended  purchaser  should  pay  and  allow 
to  the  seller  at  the  rate  of  100^  per  an- 
num from  the  time  of  taking  possession 
of  the  premises  until  the  completion  of 
the  purchase;'*  the  intended  purchaser 
having  taken  possession,  and  one  half 
yearly  payment  having  become  due  be- 
fore the  completion  of  the  purchase: 
Held,  that  it  was  due  as  reni^  and  that  tlie 
sheriff  levying  on  the  goods  of  the  occu- 
pier under  a  JL  fa.,  was  bound  by  the  8 
Ann.  c.  14,  to  pay  it  over  to  the  seller,  as 
landlord.  Sauwure  v.  Muegraee^  Bari.,  E. 
8  G.  4.  524 

LEASE. 

1.  By  agreement,  A.  stipulated  that  he 
would,  as  soon  as  he  should  become  pos- 
sessed of  a  certain  public-house,  execute 
a  lease  thereof  to  B.,  from  the  21st  of 
December,  1825,  for  fourteen  or  twenty- 
one  years.  At  the  time  of  making  the 
agreement,  the  house  was  upon  lease, 
which  would  not  expire  till  Midsummer, 
1887,  The  legal  esute  being  in  trustees, 
first  to  pay  debts,  and  then  to  pay  an  an- 
nuity, and  subject  thereto  to  the  use  of 
A.,  if  he  attained  twenty-four.  In  June, 
1885,  after  A.  had  attained  twenty-four, 
but  before  the  outstanding  lease  had  ex- 
pired, he  and  the  trustees  joined  in  a 
lease  to  C.  for  twenty-three  years:  Held, 
that  A.  having  thereby  put  it  out  of  his 
power,  so  long  as  the  latter  lease  of  1825 
subsisted,  to  grant  any  lease  to  B.,  had 
committed  a  breach  of  his  agreement, 
and  was  liable  to  an  action  for  a  breach 
of  that  agreement,  although  the  first  lease 


had  not  expired.    Ford  v.  7%,  H.  7  & 
8  G.  4.  3» 

2.  Where  a  lease  contained  a  proviso  •"  that 
if  the  rent  should  be  in  arrear  for  twenty 
one  days  after  demand  made,  or  if  aoj 
of  the  covenants  should  be  broken,  then 
the  term  thereby  granted,  or  so  much 
thereof  as  should  be  then  unexpired, 
should  cease,  determine,  and  be  wboQjr 
void ;  and  it  should  be  lawful  to  and  Cor 
the  landlord  upon  the  demised  premises 
wholly  to  re-enter,  and  the  same  to  hoU 
to  his  own  use,  and  to  expel  the  lessee.*" 
Held,  that  this,  in  the  event  of  a  breadi 
of  covenant,  made  the  lease  voidable  aid 
not  void;  and  that  the  landlord  vis 
bound  to  reenter  in  order  to  take  adriB- 
tage  of  the  forfeiture,  and  that  he  wsifed 
it  by  a  subsequent  receipt  of  rent  Jfw 
V.  Woodward,  E.  8  G.  4.  519 

LIBEL. 

A  declaration  for  a  libel,  after  certain  in- 
troductory matter  which  was  immaterial, 
because  not  properly  connected  with  the 
libel,  set  out  the  following  publication  e/ 
and  eoneeming  the  phintijft  **  Societf  of 
guardians  for  the  protection  of  tiade 
against  swindlers  and  sharpers,  &c  I 
(meaning  the  defendant)  am  directed  to 
inform  you  that  A.  B.  (meaning  plaintiff) 
and  C.  D.  are  reported  to  this  society  as 
improper  to  be  proposed  to  be  balloted 
for  as  members  thereof,'*  (meaninf  that 
the  plaintiff  was  a  swindler  and  shaiper, 
and  an  improper  person  to  be  a  member 
of  the  said  society.)  Plea,  the  general 
issue,  after  verdict  for  the  plaintiff:  Held, 
in  arrest  of  judgment,  that  the  mrnttuh 
was  not  warranted  by  the  libel,  and  that 
the  words  of  the  libel,  unexplained  bf  in- 
troductory matter,  were  not  actionable. 
GoUetem  v.  Fou  and  Anoiher,  H.  7  &8 
G.4.  IM 

LIMITATIONS*  STATUTE  OF. 

In  assumpsit  brought  to  recover  a  sum  of 
money,  the  defendant  pleaded  the  statute 
of  limitations,  and  upon  that  issue  was 
joined.  At  the  trial,  the  plaintiff  proved 
the  following  acknowledgment  by  the  de- 
fendant within  six  years^ — ^«  I  cannot  pay 
at  present,  but  I  will  pay  it  as  soon  as  I 
can :"  Held,  that  this  was  not  sufficient 
to  entitle  the  plaintiff  to  a  verdict,  no 
proof  being  given  of  the  defendant's  abi- 
lity to  pay.     rmmer  v.  Smarl,  E.  8  G.  4. 

LIQUIDATED  DAMAGED 
See  Plxadiito,  6. 

MALICIOUS  ARREST. 
See  ABBvar,  9. 
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MALICIOUS  PROSECUTION. 

Upon  the  trial  of  an  action  for  malicious- 
ly indicting  the  plaintiif,  without  reason- 
able or  probable  cause,  the  plaintiff 
proved  a  case,  which,  in  the  opinion  of 
the  learned  judge,  showed  that  there  was 
no  reasonable  or  probable  cause  for  pre- 
ferring the  indictment  The  defendant 
then  called  a  witness  to  prove  an  addi- 
tional fact,  and  that  being  proved,  the 
learned  Judge  was  of  opinion,  that  there 
was  reasonable  and  probable  cause  for 
preferring  the  indictment:  Held,  that 
there  being  no  contradictory  testimony  as 
to  the  fact,  and  there  being  nothing  in  the 
demeanor  of  the  witness  who  proved  it  to 
impeach  his  credit,  the  learned  Judge  was 
not  bound  to  leave  it  to  the  jury  to  find  the 
fact,  but  that  he  might  act  upon  it  as  a 
lact  proved,  and  nonsuit  the  plaintiff. 
~   wv.ifanfy,  H.  7&8G.4.  235 


MANDAMUS. 

By  act  of  parliament  empowering  certain 
persons  to  make  a  floating  luirbor  at 
Bristol,  it  was  enacted,  **  that  it  should 
and  might  be  lawful  for  the  directors 
of  the  Bristol  Dock  Company,  and  they 
were  thereby  authorized  and  required 
to  make  a  common  sewer  in  a  certain 
direction  therein  specified,  and  also  to 
alter  and  re-construct  all  or  any  of  the 
sewers  of  the  said  city  at  the  mouths 
thereof,  so  and  in  such  manner  that  the 
sewers  might  be  discharged  consider- 
ably under  the  surface  of  the  water  in 
the  floating  harbor,  and  also  to  make 
snch  other  aiUratianM  and  amendment  in 
the  sewers  of  the  said  city  as  might  or 
should  be  necessary  in  consequence  of 
the  floating  of  the  said  harbor."  The 
directors  altered  several  of  the  aewers, 
so  as  to  discharge  them  considerably 
under  the  surface  of  the  water  in  the 
floating  harbor,  but  the  sewage  there 
discharged  was  so  offensive  as  to  be  a 
nuisance  to  the  neighborhood:  Held, 
that,  under  the  latter  part  of  the  clause 
above  set  forth,  the  directors  were  au- 
thorized aud  required  to  make  a  new 
sewer,  if  necessary,  to  remove  the  nui- 
sance. 

A  writ  of  mandamus  commanded  the 
directors  **  to  make  such  alterations  and 
amendments  in  the  sewers  as  were  ne- 
cessary in  consequence  of  the  floating 
of  the  harbor  :**  Held,  that  this  was  in 
the  proper  form,  and  that  it  was  neither 
requisite  nor  proper  to  call  upon  the 
Company  to  make  any  speciflc  altera- 
tion, the  mode  of  remedying  the  evil 
being  left  to  their  discretion  by  the  act 
of  parliament  Rex  v.  Tke  Brieloi  Dock 
Companif,  H.  7  4t  8  G.  4.  181 


MASTER  AND  APPRENTICE. 

SU  COTSVAST,  3. 

MILITIA  MAN. 

See  SBTTLBxsirr  bt  Hibivo  avd 
Sbbticb,  3. 

MONEY  HAD  AND  RECEIVED. 

See  Bill  or  Exgbavob,  4^— Pabtbbb- 

sBir. 

A.,  B.  and  C.  were  proprietors  of  stock  as 
trustees,  and  C.,1j.  and  E.  were  bankers. 
C.  executed  a  letter  of  attorney  em* 
powering  D.  and  E.  to  sell  the  stock,  and 
forged  the  signature  of  A.  and  B.  The 
stock  was  sold  and  transferred  in  the 
books  of  the  Bank  of  England  to  the 
credit  of  the  buyers,  and  the  produce  of 
the  stock  was  paid  into  the  banking- 
house  of  C,  D.  and  £.  C.  was  after- 
wards tried  and  convicted  of  forging  a 
similar  instrument,  and  executed :  Held, 
upon  an  issue  directed  by  the  Lord 
Chancellor,  it  being  part  of  the  order 
that  no  objection  should  be  taken  that  he 
was  interested  as  a  trustee,  and  a  parmer 
in  the  banking-house;  that  the  money 
received  by  the  banking-house  coi> 
stituted  a  debt  due  from  them  to  the 
trustees.  Sione  and  Anutker  v.  Monk 
and  Othera,  8  G.  4.  551 

MOTION  FOR  A  NEW  TRIAL. 

A  party  in  an  action  tried  before  the  Court 
of  Great  Sessions  in  Wales,  may  move 
for  a  new  trial  without  entering  into  the 
recognisance  required  bv  the  statute  5 
G.  4,  c  106,  s.  4.  howeil  y.  UoweU^  E.  8 
G.  4.  427 

NOTICE  OF  ACTION. 

A  statute  enacted  that  no  plaintiff  should 
recover  in  ainr  action  commenced  against 
any  person  for  any  thing  done  or  per- 
formed in  execution,  or  under  the  au- 
thority of  the  act,  imless  notice  thereof 
in  writing  should  be  previously  given, 
twenty-eight  days  before  the  commence- 
ment oif  the  action :  Held,  that  a  notice 
was  necessary  in  those  cases  only  in 
which  the  party  against  whom  the  action 
was  brought  had  reasonable  ground  for 
supposing  that  the  thing  done  by  him 
was  done  in  execution  of,  or  under  the 
authority  of,  the  act  Cook  y.  Leonard^ 
H.  7  dc  8  G.  4.  351 

NOTICE  TO  QUIT. 
See  DsBD,  8. — Laitdlobd  abd  Tkbabt,  9. 

NUISANCE. 
Upon  the  trial  of  an  indictment  for  a  nut 
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8aBC«  in  a  nari^ble  river,  by  erecting 
staiths  there  for  loading  ships  with 
coals,  the  jury  were  directed  by  the 
learned  judge  to  acquit  the  defendants, 
if  they  thought  that  Che  abridgment  of  the 
right  of  passage  occasioned  by  these 
erections  was  for  a  public  purpose,  and 
produced  a  public  benefit ;  and  if  the 
erections  were  in  a  reasonable  situation, 
and  a  reasonable  space  was  left  for  the 
passage  of  vessels  on  the  river ;  and  he 
point^  out  to  the  jury,  that  by  means 
of  the  staiths  coals  were  supplied  at  a 
cheaper  rate,  and  in  better  condition 
than  they  otherwise  could  be,  which  was 
a  public  benefit:  Held,  by  Bayley  and 
Holroyd,  Js.,  that  this  direction  to  the 
jury  was  proper ;  Lord  Tenterden,  C.  J., 
diM.  IUxy.RuueUandOther$,J!:.BQ.4. 

566 

PARISH. 
8u  Pooa  Rats,  3. 


PARTNERSHIP. 

Su  MmrsT  has  avb  ascBtvsB,  1. 

Where  two  persons  jointly  undertook  to 
procure  a  cargo  for  a  vessel  for  certain 
commission,  which  they  agreed  to  divide 
equally  between  themselves,  and  one  of 
them  received  on  account  of  such  com- 
mission a  certain  sum  of  money :  Held, 
that  the  other  could  not  maintain  money 
had  and  received  for  a  moiety,  the  de- 
mand arising  out  of  a  partnership  trans- 
action, and  no  account  having  been 
settled  between  them.  Bayley,  J.,  dubi- 
iante.  BtmiU  and  Another,  Auigneet,  v. 
Hammond,  H.  7  4c  8  G.  4.  149 


PAVEMENT  COMMISSIONERa 

Where  the  commissioners  of  pavement, 
within  a  certain  district,  were  author- 
ized by  act  of  parliament  to  direct  and 
regulate  the  stands  of  hackney-coaches 
within  the  district :  Held,  that  this  gave 
them  power  to  remove  a  stand  from  a 
street  where  it  occasioned  obstructions 
in  the  carriage-way.  The  King  v.  Rmo- 
Unton,  Beq^  M.  7  6.  4.  23 

PAYMENT. 

1.  A.  was  the  agent  of  the  grantor  and  the 
grantee  of  certain  annuities ;  all  pay- 
ments on  account  of  the  annuities  passed 
through  his  hands,  and  he  charged  the 
grantee  a  commission  upon  all  pay- 
ments. A.  delivered  to  the  grantee  an 
account,  gave  him  credit  for  half  a 
year's  annuity,  describing  it  **  as  money 
not  yet  received,**  and  debited  him  with 
commission  upon  the  same.    In  fact,  it 


had  not  been  received  by  A4  asd  he 
having  afterwards  become  bankrupt,  it 
was  held,  that  his  assignees  were  entitled 
to  be  allowed  that  sum  in  account  bj  the 
grantee. 

80,  where  in  one  account  credit  was 
given  to  the  grantee  for  certain  sums,  as 
money  actually  received  by  A.,  and  they 
had  never  been  received;  and  in  an- 
other account  subsequently  delivered, 
the  same  sums  were  placed  to  the  debit 
of  the  grantee  with  his  assent,  it  was 
held  that  the  assignees  of  A.  were  enti- 
tled to  be  allowed  those  sums  in  ac- 
count Shaw  and  Oihers,  Ageigneea,  v. 
JkurtnaJi,  M.  7  G.  4.  56 

2.  Where  the  master  and  part  owner  cif  a 
vessel  who  carried  a  cargo  from  6l 
John's,  Newfoundland,  to  Bilbua,  and  de- 
livered it  tliere  to  the  consignees,  (be 
having  signed  bills  of  lading  making  the 
cargo  deliverable  to  the  consignors  or 
their  assigns,  he  or  they  paying  freight 
for  the  same,)  and  took  a  bill  for  the 
freight  which  was  afterwards  dishonored, 
and  an  action  commenced  against  the 
consignors  for  the  freight :  Held,  that  the 
jnry  were  properly  directed  to  find  for 
the  defendants,  if  they  thought  that  tibe 
captain  took  the  bill  voluntarily  and  for 
his  own  convenience,  and  that  the  de- 
fendants were  not  bound  to  prove  that  an 
offer  was  made  to  pay  in  cash.  Sfmng 
and  Oihere  v.  Hart  and  Othere,  H.  7  A  8 
G.  4.  leo 

PATENT. 

By  an  act  for  enlarging  the  term  granted 
to  a  patentee  for  the  enjoyment  of  his 
patent,  it  was  enacted,  that  in  case  the 
power,  privilege,  or  authority  granted  by 
the  letters  patent  should  at  any  time  b^ 
come  vested  in,  or  in  trust  for,  more  than 
the  number  of  five  persons,  or  their  rf- 
preeentathfu,  at  any  one  time,  otherwise 
than  by  devise  or  succession,  (reckoning 
executors  and  administrators,  as  and  for 
the  single  persons  they  represent  as  10 
snch  interest  as  they  are  or  shall  be  en- 
titled to  in  right  of  such  their  testators  or 
testator,)  then  and  in  every  of  the  said 
cases,  all  liberties,  privileges,  and  ad- 
vantages vested  in  the  patentees,  their 
executors,    administrators,    or  assigns, 
should  cease,    determine,  and   become 
void.     The  patentees    having   become 
bankrupt,  and  creditors  exceeding  trt 
in  number  having  proved  under  the  com- 
mission, it  was  held  that  this  clause  ajh 
plied  only  to  an  assignment  by  act  of  the 
party,  and  not  to  an  assignment  by  open- 
tion  of  law,  and  consequently  diat the  in* 
terestof  the  assignees  of  thebankroptis 
the  patent  had  not  ceased. 

The  patent  was  for  a  machine  for 
making  paper  in  single  sheets  withoot 
seam  or  joining,  from  one  to  twelve  fctt 
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md  upwards  wiie,  and  from  one  to 
fortjr-fire  feft  and  upwards  in  length: 
Held,  that  this  imported  that  paper,  vary- 
ing in  width  between  those  extremes, 
should  be  made  by  the  same  machine ; 
and  that  the  patentee,  at  the  time  of 
taking  oat  the  patent,  not  having  any 
machine  capable  of  prodociog  paper  of 
different  widths,  the  patent  was  void. 
BiooBom  and  Aniotker,  Amgnet»t  v.  EUte, 
H.  7  A  6  G.  4.  169 

PENALTY, 
^ee  PaaA9iv«,  6. 

PERJURY. 
Su  IsTBicmavT. 

PILOT. 
See  AcTiov,  %. 

PLEADING. 

I.  Replevin  for  taking  plaintiff's  corn  in 
fbnr  closes.  Avowry  for  rent  arrear, 
stating  that  plaintiff  held  the  closes  in 
which,  dec.,  at  and  under  a  certain  yearly 
rent  Plea  in  bar,  mm  tenuii  modo  e( 
fimuL  It  appeared  in  evidence  that  the 
tenant  held  the  four  closes  mentioned  in 
the  declaration,  and  two  others  also,  at 
the  rent  mentioned  in  the  avowry :  Held, 
that  this  evidence  supported  the  avowry. 
Hargrove  v.  Shewm  and  Digby^  M.  7  G. 
4.  34 

2  In  an  indictment  for  making  a  false 
affidavit,  it  is  sufficient  to  state,  that  the 
defendant  came  before  A.  B.,  and  took 
his  corporal  oath,  (A.  B.  having  power  to 
administer  an  oath,)  without  setting  out 
the  nature  of  A.  B/s  authority. 

When  perjury  is  assigned  upon  se- 
veral parts  of  an  affidavit,  those  parts 
may  be  set  oot  in  the  indictment  as  if 
continuous,  although  they  are,  in  fact, 
separated  by  the  introduction  of  other 
matter.   The  King  v.  CaUanan^  M.  7  G.  4. 

102 

9-  Where  a  person  who  has  become  bank- 
rupt is  sued  for  a  cause  of  action  accru- 
ing before  his  bankruptcy,  and  pending 
the  suit  and  before  trial  obtains  his  cer- 
tificate, he  must  plead  it  puin  darrein  am' 
Hnuanuf  and  if  he  neglects  to  do  so, 
and  judgment  is  obtained  against  him, 
he  cannot  plead  his  certificate  to  an 
action  on  such  judgment.  Todd  and 
Others  V.  Maxfietd,  M.  7  G.  4.  105 

4.  A  declaration  for  a  libel,  after  certain  in- 
troductory matter  which  wm  immaterial 
because  not  properly  connected  with  the 
Ubel,  set  out  the  following  publication 
of  and  ametming  the  plairUiff:  '•Society 
ii  gnahlianf  for  the  protection  of  trade 

2 


against  swindlers  and  sharpers,  Ac.  I 
f meaning  defendant)  am  directed  to  in- 
lorm  yon,  that  A.  B.  (meaning  plaintiff) 
and  C.  D.  are  reportea  to  this  society,  as 
improper  to  be  proposed  to  be  balloted 
for  as  members  thereof,**  (meaning  that 
the  plaintiff  was  a  swindler  and  sharper, 
and  an  improper  person  to  be  a  member 
of  the  said  society.)  Plea,  the  general 
issue.  AAer  verdict  for  the  plaintiff: 
Held,  in  arrest  of  judgment,  that  the  in- 
nuendo was  not  warranted  by  the  libeU 
and  that  the  words  of  the  libel,  unex- 
plained by  introductory  matter,  were  not 
actionable.  OoldMn  v.  Pou  and  An^ 
other.  154 

5.  In  an  action  against  the  marshal  for  an 
escape,  the  bill  was  entitled  generally  of 
Michaelmas  term,  and  the  escape  was 
alleged  to  have  taken  place  on  the  I6th 
of  November.  There  was  a  special  de- 
murrer, for  that  the  cause  of  action  ap- 
peared to  have  accrued  afler  the  first  day 
of  the  term  to  which  the  bill  had  rela- 
tion. The  Court  allowed  the  plaintiff  to 
amend  on  payment  of  costs,  althongh  it 
appeared  by  affidavit  that  the  prisoner 
had  returned  into  the  custody  of  the 
marshal  before  any  application  for  li- 
berty to  amend  was  made.  Brazier  v. 
Jone9,  H.  7  &  8  G.  4.  196 

6.  A.  agreed  with  B.  to  sell  co  him  the 
stock  and  the  good-will  of  his  business, 
and  to  demise  to  him  his  house  in  which 
the  business  was  carried  on,  for  which 
B.  was  to  pay  800/.,  and  to  ta]^e  furni- 
tnre  and  fixtures  at  a  valuation.  They 
were  afterwards  valued  at  174iL  400iL 
was  paid  to  A.  at  the  time  of  executing 
the  agreement,  and  B.  agreed  to  accept 
and  pay  two  bills  of  exchange,  one  for 
AOOLt  payable  twelve  months  after  date, 
«f^d  tne  other  for  174/1,  payable  two 
months  after  date ;  and  A.  agreed  not  to 
carry  on  the  business  within  five  miles 
of  the  house.  And  for  the  trae  perform 
ance  of  this  agreement  each  of  them  di& 
thereby  bind  and  oblige  himself  to  the 
other  of  them  m  the  penal  turn  of  SOOJ, 
to  be  recoverable  for  breach  of  the  said 
agreement  in  a  court  of  law,  as  and  by 
way  of  liquidated  damages :  Held,  that 
this  sum  was  a  penalty,  and  not  liquid* 
ated  damagea. 

In  an  action  against  A.  for  breach  of 
the  agreement  for  carrying  on  the  busi- 
ness within  five  miles,  he  pleaded  thatB. 
did  not  well  and  truly  pay  and  discharge 
the  two  several  bills  of  exchange  accord- 
ing to  the  agreement,  but  therein  made 
default,  and  that  thereby  the  said  sum  of 
SQOL  mentioned  in  the  agreement  became 
forfeited;  and  he  further  pleaded,  that 
before  the  commencement  of  the  suit,  B. 
was  indebted  to  him  (A.)  in  the  further 
sum  ofSQOl  for  work  and  labor,  Ac. 

Replication,  (except  as  to  so  much  of 
the  plea  as  related  to  the  first  snmof  M(ML 
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therein  mentioned,)  that  the  plaintiff  in 
1835  had  become  bankrapt  and  obtained 
his  certificate ;  and  as  to  so  much  of  the 
plea  as  related  to  that  sam,  there  was  a 
demurrer :  Held,  that  the  plaintiff  was 
entitled  to  judgment  upon  the  demurrer, 
although  it  appeared  by  other  parts  of 
the  record,  that  since  the  making  of  the 
agreement  he  had  become  bankrupt,  and 
\na  interest  in  the  agreement  had  vested 
in  his  assignees.  Daoie§  v.  Penicn,  H.  7 
4c  8  O.  4.  316 

7.  Declaration  in  debt  for  rent  stated  a  de- 
mise of  a  messuage,  land  and  premises 
with  the  appurtenances.  The  proof  was 
of  a  demise  of  a  messuage  and  land,  to- 
gether with  the  furnUwrt,  tUentUt,  and 
impiemenU ;  Held,  that  as  the  rent  issued 
out  of  the  real  property,  and  not  out  of 
tiie  furniture,  it  was  sufficient  for  the 
plaintiff  to  allege  and  prove  a  demise  of 
the  real  property,  and  therefore  there  was 
no  variance.    FartwtU  v.  Dukenton^  H. 

7  4c  8  G.  4.  951 

8.  In  a  declaration  on  the  case,  one  count 
stated  that  plaintiff,  at  the  request  of  the 
defendant,  had  caused  to  be  delivered  to 
him  certain  boars,  pigs,  &c.,  to  be  taken 
care  of  by  the  defendant  for  plaintiff,  for 
reward  to  him,  defendant;  and  in  con- 
sideration thereof  defendant  undertook, 
and  then  and  there  ogrtid  with  the  plain- 
tiff to  take  care  of  the  boars,  &c,  and  to 
redMoer  the  same  on  request :  Held,  on 
motion  in  arrest  of  judgment,  that  this  was 
a  count  in  assumpsit,  and  could  not  be 
joined  Vith  counts  in  case.  Corbet  v. 
Paekingtm,  Bart.,  H.  7  4c  8  G.  i.        268 

•f.  Where  in  pleading  an  equivocal  expres- 
sion is  used,  in  general  that  is  to  be  con- 
strued against  the  party  using  it ;  but  if 
the  opposite  party  pleads  over,  it  is  to  be 
construed  in  that  sense  which  will  sup- 
port the  previous  pleadings. 

Covenant,  that  aefendant  had  not  done 
nor  permitted  nor  Buffered  to  be  done, 
any  act  whereby  an  estate  was  wcum- 
bered:  Held,  that  assenting  to  an  act 
which  the  covenantor  could  not  pre- 
vent, was  not  a  breach  of  the  covenant 
Hobwn  and  Another  v.  Middkian^  H.  7  4c 

8  G.  4.  396 
10.  A.  having  in  his  warehouse  a  quantity 

of  sugar,  in  bulk,  more  than  sufficient 
to  fill  twenty  hogsheads,  agreed  to  sell 
twenty  hogsheads  to  B.,  but  there  was  no 
note  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute  of  frauds.  Four 
hogsheads  wer<»  delivered  to  and  accepted 
by  B.  A.  filled  up  and  appropriated  to  B. 
sixteen  other  hogsheads,  and  informed 
him  that  they  were  ready,  and  desired  him 
to  take  them  away.  B.  said  he  would 
take  them  as  soon  as  he  could:  Held, 
that  the  appropriation  havingbeen  made 
by  A.,  and  assented  to  by  B.,  the  pro- 
perty in  the  sixteen  hogsheads  there- 
.  by  passed  to  the  latter,  and  that  their 


value  might  be  recovered  fay  A.  under  a 
count  for  goods  bargained  and  sold. 
Rohde  and  Othere  v.  ThwaUa,  H.7ft8 
G.  4.  388 

11.  If  a  declaration  profess  to  set  oat  the 
terms  of  a  reservation  of  rent,  in  in  ic- 
tion  of  debt  for  the  rent,  it  is  a  variance 
to  omit  an  exception  referring  to  a  sub- 
sequent proviso,  by  which  a  dedactio&is 
to  be  made  if  a  certain  event  happened, 
although  that  event  have  not  happeoed. 
VavaMour  v.  Ormond,  E.  8  G.  4.  430 

13.  Covenant  by  the  father  of  an  apprentice 
against  the  master  for  not  teachiog  and 
providing  for  the  apprentice.  Piea,  diat 
up  to  a  certain  time,  defendant  did  teich, 
4cc.,  and  that  then  the  apprentice,  wiih^ 
out  leave,  quitted  defendant's  service,  and 
never  returned.  Replication,  that  on,  &c 
defendant  refused  then,  or  ever,  to  re- 
ceive back  the  apprentice,  and  ther^ 
discharged  him  from  his  service.  Re* 
joinder,  that  the  apprentice  enlisted  as  a 
soldier,  and  that  plaintiff  never  reqaesled 
defendant  to  receive  back  the  apprentice 
when  he  was  able  to  return  to  the  ser- 
vice. Surrejoinder,  that  soon  after  the 
apprentice  enlisted,  defendant  refased 
then,  or  ever,  to  take  him  back,  and 
wholly  discharged  him  from  his  service: 
Held,  on  demurrer,  that  the  surrejoinder 
was  bad,  not  being  a  sufficient  answer  to 
the  rejoinder,  and  that  the  plea  was  good, 
as  it  disclosed  a  sufficient  excuse  for  non- 
performance of  the  defendants  covenant 
Hughet  V.  Humphreue  and  Another,  E.  8 
G.4.  680 

POOR  RATE. 

1.  By  an  inclosure  act,  it  was  provided,  that 
a  certain  corn  rent,  «  free  mm  all  taxei 
and  deductions  whatsoever,  except  land- 
tax,'*  should  be  issuing  out  of  the  lands 
to  be  inclosed,  and  other  lands  in  the 
parish,  and  be  paid  to  the  rector  in  liea 
of  all  great  and  small  tithes,  dccu  Held, 
that  this  corn-rent  was  not  liable  to  be 
assessed  to  the  relief  of  the  poor.  MiUk- 
eU.  Clerk,Y,  Ford/uim,H.7  ASGA.    S74 

2.  The  owner  and  occupier  of  coal  mioes 
is  rateable  to  the  poor  at  the  sum  for 
which  the  mine  wf)uld  let,  subject  to  oot 
goings.  The  lessee  of  coal  mines  is  rate 
able  for  the  amount  of  royalty  or  rent 
which  he  pays,  and  in  neither  case  is  aoy 
allowance  to  be  made  for  money  expend* 
ed  in  rendering  the  mines  prodnetire. 
The  King  Y.  Atwood,  H.  T  A,  8  Q.  i.  277 

3.  A  parish  cannot  legally  be  divided  for 
the  relief  and  maintenance  of  the  poor, 
unless  it  cannot  otherwise  have  the  foil 
benefit  of  the  43  Eliz.  c.  2.  Badedtf' 
Ridgway,  E.  8  G.  4.  964 

4.  By  a  canal  act  it  was  provided  that  ^m^ 
whether  covered  with  water  or  not,  and 
also  all  dwelling-houses,  toharft,  dtc  h^ 
longing  to  the  company,  should  be  rate- 
able to  the  maintenance  of  the  poor> 
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the  sereral  parishes  vhere  they  vere  re- 
spectively sitnated ;  the  lands  accordinj^ 
to  their   quantity  and  quality,  and  the 
dwelting-hoases,  vharfs,  ftc,  according 
to  the  natnre  and  respective  uses  thereof, 
and  should  be  assessed  in  like  manner 
as  lands  of  a  like  quality,  and  dwelling- 
houses,  wharfs,  &c^  of  a  like  and  similar 
size  or  nature,  in  the  respective  parishes 
where  the  same  should  be  situate,  should 
he  assessed ;  and  that  the  rates,  duties, 
and  other  personal  property  of  the  com- 
'^any,  liable  to  be  rated  to  the  poor,  should 
be  assessed  in  like  manner  and  in  the 
same  proportion  as  other  personal  pro- 
perty should  be  assessed :  Held,  that  land 
of  the  company  used  by  them  for  the  pur- 
pose cf  the  canal  was  rateable  qua  land, 
not  in  respect  of  its  improved  value,  but 
in  respect  of  that  which  would  have  been 
its  value,  if  it  had  not  been  used  for  the 
porposes  of  the  canal. 

The  company  had,  on  the  margin  of  a 
large  basin,  a  piece  of  land  adjoining  the 
private  yard  of  a  ti  mber-merchant.  This 
piece  of  land  next  the  basin  consisted  of 
natural  ground;  it  was  not  faced  with 
brick  or  timber,  and  the  ground  below 
the  water  gradually  sloped  down  to  the 
bottom  of  the  basin.  The  timber-mer- 
chant landed  his  timber  upon  this  piece 
of  land,  and  it  was  there  marked  and 
measured  by  the  revenue  officers.  No 
acknowledgment  or  rent  was  paid  to  the 
company  for  this  privilege  of  landing  the 
goods  there,  but  their  rates  and  duties 
were  increased,  a  greater  number  of  ships 
entering  the  basin  in  consequence  of  this 
privilege  :  Held,  that  this  piece  of  land 
was  not  a  wharf  within  the  meaning  of 
the  act  of  parliament,  and  was  not  liable 
to  be  rated  as  such  to  the  relief  of  the 
poor.  Rex  v.  Company  of  Proprieton  of 
ihe  JUgent'i  Canai,  E.  8  G.  4.  7^0 

POOR,  REMOVAL  OF. 

K  I  order  of  removal  signed  by  two  justices, 
i>ne  of  whom  at  the  time  was  churchwar. 
len  of  the  removing  parish,  is  bad.  Rex 
r.  bdUibUonU  of  Great  Yarmouth,  E.  8 
0. 4.  646 


PRACTICE. 


1.  Where  a  party  held  to  bail  obtains 
time  to  put  in  bail  to  the  action,  he  can- 
not afterwards  object  to  the  writ  for  irre- 
gularity.   Moore  v.  StoekweU^  M.  7  O.  4. 

76 

2.  One  of  the  wardens  of  the  Tower  was 
arrested,  and  informed  at  the  time  that 
the  plaintiff  would  be  satisfied  if  he  would 
enter  an  appearance.  He,  however, 
claimed  his  privilege,  but  afterwards 
executed  a  bail-bond.  The  Court  refused 
to  order  the  bail-bond  to  be  delivered  up 
to  be  cancelled.  Bidgood  v.  Daitm  and 
Another,  M.  7  O.  4.  84 


8.  A  charge  in  an  attorney's  bill  for  attend* 
ing  at  a  lock* up  house,  and  obtaining  de* 
fendant's  release  and  filling  up  the  Mil- 
bond,  is  a  charge  at  law  within  the  statute 
3  G,  3,  c.  23, 8.  23,  and  renders  the  bill 
subject  to  taxation.  Feame  v.  yVUnon,  M. 
7  O.  4.  86 

4.  Where  a  party  is  arrested  for  a  debt  from 
which  he  has  been  discharged  under  the 
insolvent  act,  and  gives  bail,  the  Court 
will  order  the  bail-bond  to  be  delivered 
up  to  be  cancelled.  Norton,  Gent^  one, 
^.  V.  Mooelef/,  M.  7  G.  4.  106 

5.  Where  separate  actions  were  brought 
against  several  persons  for  the  same  debt, 
who  (if  at  all)  were  jointly  liable,  the  de- 
fendant in  one  action  having  paid  the 
debt  and  costs  in  that  action,  the  Court 
stayed  the  proceedings  in  the  others  with- 
out costs.  Came  and  Othere  v.  LegA,  M. 
7  G.  4.  1S4 

6.  Where  a  cause  in  I<ondon  was  made  a 
rtmanet  from  the  siuings  ailer  Easter,  to 
the  sittings  after  Trinity  term,  and  the 
plaintiff  then  made  default  .*  Hel<]^  that 
the  defendant  was  entitled  to  move  for 
judgment  as  in  case  of  nonsuit  Ham  v. 
Qrtgr,  M.  7  G.  4  125 

7.  Where  the  Christian  name  of  the  de- 
fendant is  omitted  in  the  latitat,  the  Court 
will  (if  the  process  be  bailable)  set  aside 
the  proceedings  on  motion ;  but  if  it  be 
serviceable  only,  they  will  not  interfere 
on  motion,  but  leave  the  defendant  to 
plead  in  abatement  Ralph  v.  Peekham, . 
H.  7&8G.4.  164 

8.  In  an  action  against  the  marshal  for  an 
escape,  the  bill  was  entitled  generally  of 
Michaelmas  term,  and  the  escape  was 
alleged  to  have  taken  place  on  the  15th 
of  November.  There  was  a  special  de- 
murrer, for  that  the  cause  of  action  ap- 
peared to  have  accrued  after  the  first  day 
of  the  term  to  which  the  bill  had  relation. 
The  Court  allowed  the  plaintiff  to  amend 
on  payment  of  costs,  although  it  appear- 
ed by  affidavit  that  the  prisoner  had  re- 
turned into  the  custody  of  the  marshal 
before  any  application  for  liberty  to 
amend  was  made.  Brazier  v.  Jonet,  H. 
7  &  8  G.  4.  196 

9.  Bail  in  error  were  put  in,  in  the  vacation, 
and  excepted  to,  and  the  plaintiffs  in  error 
gave  notice  that  they  would  justify  on  the 
first  day  of  the  next  term ;  they  did  not 
so  justify:  Held,  that  the  bail  were  not 
entitled  to  have  an  exoneretur  entered  on 
the  bail-piece.  Adnam  v.  Wilke,  Gent^ 
one,  <lk..  H.  7  dt  8  G.  4.  237 

10.  Where  husband  and  wife  commenced 
an  action  for  money  lent  by  the  wife 
before  marriage,  and  she  died  pending 
the  action :  Held,  that  it  thereby  abated, 
and  that  defendant  could  not  afterwards 
have  judgment  as  in  case  of  nonsuit 
CheeeM  et  Or.  v.  PeweU  md  Otherg,  H.  7 
dt8G.  4.  .253 

11.  It  is  not  necessary  that  a  writ  of  te> 
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qoestntion  shoald  be  published  before 
the  retarn  day  of  the  lepari  fatioM  upon 
which  it  is  fonnded*  or  that  a  copj  of  it 
shoald  be  affixed  on  the  church  door, 
where  that  is  not  the  usual  mode  of  pub- 
lication in  the  diocese  where  the  bcueiice 
seque'tered  is  situate.  Bennett  v.  Apper- 
ky.  Clerk,  £.  8  G.  4.  63U 

IS.  Where  justices  to  whom  a  eeriiorari 
was  directed,  signed  the  return  without 
patting  their  seals  to  it,  or  adding  their 
description  as  justices,  the  Court  sent 
back  the  return  to  be  amended.  Bex  v. 
Kenyan^  E.  8  O.  4.  640 

PRINCIPAL  AND  AGENT. 

A.  emplojred  B.,  an  attorney,  to  enforce 
pajrment  of  a  debt.  B.  directed  his  agent 
to  sue  out  a  judiekM  in  the  county  coart 
Before  the  retarn  of  the  juMtuie»  the 
debtor  paid  debt  and  costs  to  B.  His 
agenty  not  knowing  of  sneh  pa]rment, 
afterwards  entered  up  judgment  in  the 
county  court,  although  the  defendant  had 
not  appeared,  and  sued  out  execution, 
under  which  the  goods  of  the  debtor  were 
seized :  Held,  that  A.  and  B.  were  liable 
as  trespassers.  Batea  v.  PUUng  and  Sed- 
dam,  M .  7  G.  4.  38 

PRIVILEGE. 

One  of  the  wardens  of  the  Tower  was  ar- 
.  rested,  and  informed  at  the  time  that  the 
plaintiff  would  be  satisfied  if  he  woald 
enter  an  appearance.  He,  however, 
claimed  his  privilege,  but  afterwards 
executed  a  bail-bond.  The  Court  refused 
to  order  the  bail*bond  to  be  delivered  up 
to  be  cancelled.  Bidgood  v.  Dm9ie$  and 
AnMer,  M.  7  G.  4.  84 

PROBABLE  CAUSE 
See  Maucioob  Pbosicutiov. 

PROHIBITION. 

1.  In  prohibition  a  writ  of  error  allowed 
after  a  writ  of  consultation  has  been  de- 
livered to  the  Court  below,  is  not  a  iu- 
per9edea9.^Free,  D.D^  v.  Burgoune,  M. 
7  G.  4.  27 

3.  The  plaintiff  in  prohibition  is  not  enti- 
rted  to  costs,  except  in  cases  provided  for 
by  the  statute  8  A  9  W.  3,  c  11,  s.  8.  and 
where  the  judgment  on  the  demurrer  to 
a  declaration  in  prohibition  was,  that  a 
wnt  of  prohibition  issue  as  to  proceed* 
i?S JJJPart. of  the  matters  contained  in 
the  hbel,  with  a  view  to  a  particular  ob- 
ject, and  a  writ  of  consulution  as  to 
proceeding  upon  them  for  any  other  pur- 
pose, and  as  to  all  other  matters  in  the 
Ubel:  Held,  that  this  was  not  within  the 
mtuie.  Free,  DJ)^  v,  Burgoyne,  E.  8 
0-4*  638 


PROMI880Rr  NOTE. 
Bn.!.  OF  Exca^sas,  1,9. 

PROMOTIONS. 
Pages  1»  40S. 

PROVISO. 
See  PiiBADiiro,  II. 

PUIS  DARREIN  CONTINUANCE 
See  BAiTKavPT,  3. 

QUO  WARRANTO. 
See  CoBPOKATioH't  S. 

REAL  ESTATE. 
See  Wiu,  1. 

RECTOR. 
See  Dsan,  9. 

RECOGNISANCE. 
See  MoTioai  wum  a  Nsw  Tbiak. 

RENT. 
See  VsiTBon  avd  Vsbiixb. 

RULES  OF  COURT. 
Pages  1S23,  367,  639. 

SALE. 
See  Stamv,  1. 

SEQUESTRATION. 
See  Pbacticb,  II. 

SETTLEMENT~6y  Apprtniieetkip, 

A  master  shoemaker  made  a  proposal  to  a 
poor  woman  to  take  her  son  to  learn  bis 
business ;  the  son  was  to  serve  him  for 
four  years,  to  board  and  lodge  with  his 
mother,  and  to  have  half  what  he  earned* 
No  indentures  were  executed, an  aeeovid»j 
the  poverty  of  the  mother :  Held,  that  ihis 
was  a  defective  contract  of  app^eDtic^ 
ship,  and  not  a  contract  of  hiring,  and, 
consequently,  that  the  pauper  did  oot 
gain  any  settlement  by  serving  under  it 
The  Kmg  v.  The  InhabittmU  of  St.  Vergt- 
ret'e.  King's  Lynn,  M.  7  G.  4.  )7 

SETTLEMENT-^y  Hiring  and  Serwt 

1.  A  hiring  at  6i.  a  week  for  the  winter  aad 
9«.  a  week  for  the  summer,  nothing  beiof 
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nid  as  Id  the  daration  of  the  serriee,  is 
not  a  jearly  hiring.  Tke  King  y,  7)be  M- 
hakitmiiU  of  Warminiier,  M.  7  O.  4.  77 
1  A.  being  enrolird  as  a  substitute  in  the 
militis,  hired  himself  for  a  year  and  per- 
formed a  year's  serrice  under  that  con- 
tract: Held,  that  as  it  did  not  appear  that 
the  pauper  at  the  time  of  hiring  informed 
the  master  that  he  was  a  militiaman, 
no  settlement  was  gained  by  serving  a 
year  under  such  contract  The  King  v. 
BoUwortky,  H.  7  dt  8  G.  4.  383 

8ETTLEHENT— 6y  Renting  a  Ttnement, 

1.  Where  a  house  of  the  annual  value  of 
10/.  was  hired  by  A.  at  Michaelmas,  and 
he  died  three  days  before  the  year  ex- 
pired, but  his  corpse  continued  in  the 
house  after  the  expiration  of  the  year, 
and  after  his  death  his  widow  resided 
there,  and  afterwards  paid  the  year's 
rent:  Held,  that  A.'s  widow  and  children 
did  not  gain  any  settlement  Rtx  v.  The 
hkabUanU  of  Crm^erd,  U.  1  Q,  A.        68 

2.  It  is  not  necessary  to  the  gaining  of  a 
settlement  by  coming  to  settle  upon  a 
tenement  that  the  pauper  should  reside 
upon  any  part  of  it  The  King  r.  The 
Churehwardent  and  Oweneen  of  Kenard- 
ingUm,  M.  7  O.  4.  70 

8.  A  pauper  held  a  house  at  the  annual  rent 
of8£  from  Lady  Day  to  Michaelmas, 
1821,  and  a  different  house  from  Michael- 
mas, 1821,  to  Lady  Day,  1829,  at  the 
annual  rent  of  9/1*  and  during  the  whole 
of  that  period,  he  was  tenant  of  a  gar- 
den, at  an  annual  rent  of  two  guineas ; 
bot  he  had  agreed  with  another  person 
that  they  should  share  the  expense  and 
the  profits  arising  from  the  cultivation 
of  the  garden,  and  that  person  paid  him 
half  of  the  rent  hut  he  paid  the  whole 
to  the  landlord :  it  was  held,  that  he  did 
not  gain  a  settlement,  because  he  did  not 
during  the  whole  year,  as  required  by  the 
59  6. 3,  c  50.,  hold  a  house  and  occupy 
land  which  together  were  of  the  annual 
value  of  10/.  The  Kin^  v.  The  Inhabit' 
ania  ofTnMdge,  M.  7  G.  4.  88 

4.  The  statute  59  O.  3,  c.  50,  makes  the 
pajrmcnt  of  a  year's  rent  by  the  person 
airing  a  tenement  a  condition  precedent 
to  the  gaining  of  a  settlement  by  reason 
of  dwelling  therein  for  forty  days.  The 
statute  6  G.  4,  c  57,  repeals  that  statute, 
but  still  makes  the  payment  of  the  year's 
rent  but  not  by  the  party  having  the 
same,  a  condition  precedent  to  the  gain- 
ing of  a  settlement;  and  therefore,  where 
a  person,  after  the  passing  of  the  59  G.  3 
c.  50,  hired  a  tenement  of  the  annual 
value  of  10/1,  and  held  it  for  more  than  a 
year,  but  died  before  a  whole  year's  rent 
was  paid,  he  was  held  to  gain  no  settle- 
ment although  after  his  death,  and  after 
the  passing  of  the  6  G.  4,  e.  57,  the  rent 
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was  paid  out  of  money  produced  by  the 
sale  of  his  goods.  The  Kingv.  The  In- 
habitanU  of  Carehation,  M.  7  G.  4.         93 

5.  By  the  statute  6  G.  4,  c.  57,  it  is  enacted, 
that  no  settlement  shall  be  gained  by 
reason  of  settling  upon  or  paying  paro- 
chial taxes  for  a  tenement,  unless  the 
house,  or  building,  or  land  (of  which  the 
tenement  consists)  shall  be  occupied  un- 
der such  yearly  hiring,  and  the  rent  for 
the  same,  to  the  amount  of  10/..  be  actual- 
ly paid  for  the  term  of  one  whole  year : 
Held,  that  no  settlement  is  gaiued  by 
settling  upon  a  tenement,  unless  the  rent 
for  the  term  of  one  whole  year,  whatever 
be  its  amount  be  actually  paid.  Rex  v. 
InhtManit  of  Ramngaie^  E.  8  G.  4.     712 

6.  Where  a  shepherd  served  a  farmer  for 
two  years,  under  an  agreement  for  *«12f. 
per  week,  and  to  have  twenty-one  ewes 
going:"  Held,  that  this  contract  only 
gave  the  shepherd  a  right  to  have  his 
ewes  fed  in  the  same  manner  as  his 
master's  flock,  either  on  pasture  or  on 
dry  food,  and  that  therefore,  the  pauper 
did  not  gain  any  settlement  in  T.,  although 
the  feed  of  the  ewes  was  worth  more  than 
10/.  a  year,  it  not  being  any  part  of  the 
bargain  that  the  sheep  should  be  pasture 
fed.  Rex  v.  InhtUnttmU  of  Thornnam^  E. 
8  G.  4.  733 

dEWER. 

See  Mavsamus. 


SHERIFF. 

iSee  Actio V,  8^— Ybvdoa  avd  Vivnn,  10. 

Where  a  sheriff's  officer  had  seiied,  m- 
der  a  ft,  fu^  goods  of  a  trader,  more 
than  sufficient  to  satisfy  the  levy,  and  the 
trader  having  become  bankrupt  and  as* 
signees  chosen  before  the  goods  were 
sold,  the  assignees  authorized  the  officer 
to  deliver  the  whole  of  the  goods  to  A. 
B.,  and  to  receive  from  him  a  certain 
sum  as  the  full  value  of  the  goods,  which 
he  did  accordingly,  and  out  of  that  mo* 
ney  satisfied  the  execution  creditor,  but 
never  paid  over  the  residue  to  the  as- 
signees :  Held,  that  they  could  not  sue 
the  sheriff  for  this  money,  the  officer  not 
having  derived  his  authority  to  sell  the 
whole  of  the  goods  from  the  sheriff,  but 
from  the  plaintiffs,  the  assignees*  Cook 
and  Oihere^  Aeeigneetf  v.  Palmer^  E.  8 
G.4.  789 

SPECIAL  SESSIONS. 

See  HioBWAT. 


STAMP. 

1.  Where  two  persons,  who  had  entered  into 
certain  contracts  with  the  victualling* 
office,  agreed  to  dissolve  partnershij,  an<l 
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executed  «  dee4  wherelijr  one  agreed  to 
resign  to  the  other  all  his  interest  in  those 
contracts,  all  debts  dae  to  the  concern, 
and  all  his  share  of  the  partnership  pro- 
perty, and  the  other  agreed  to  paj  him 
50,000/n  at  which  sum  his  share  and  in- 
terest was  valaed:  Held,  that  this  was 
not  a  sale  of  property  within  the  meaning 
of  the  49  G.dy  c  149,  and  did  not  require 
an  ad  valorem  stamp.  Belcher  y.  Siket 
and  Othere,  H.  7  &  8  0. 4.  234 

X  Where,  by  an  instmment  in  writing,  (not 
nnder  seaJ,)  A^  in  consideration  of  7000/L, 
agreed  to  present  to  a  rectonr,on  the  next 
avoidance,  such  person  as  B.  should  no- 
minate, and  to  famish  an  abstract  and 
execute  a  conveyance  of  the  next  pre- 
sentation to  B.:  Held,  that  this  agree- 
ment did  not  require  an  ad  valorem 
stamp.    Wilmei  r.  WUkmmn,  E.  8  G.  4. 

606 

B,  Fla!ntil(  having  deposited  money  in  the 
hands  of  the  defendant,  received  from 
him  the  following  memorandum: «  Mr.  T. 
has  left  in  mv  hands  900L^  In  an  action 
to  recover  that  money:  Held,  tiiat  the 
memorandum  was  admissible  in  evi- 
dence without  a  stamp.  Tomkint  v.  Ash- 
bjh^.  8  G.  4.  641 

4.  Where  an  instrument,  which,  in  terms, 
purported  be  a  conve3rance  of  land,  but 
which,  not  being  by  deed,  could  not  ope- 
rate as  such,  contiUned  a  stipulation  not 
to  disturb  the  party  intended  to  take  the 
premises,  in  the  enjoyment  of  them,  was 
held  to  operate  as  an  agreement,  and  to 
require  a  stamp  appropriate  to  such  in- 
strument. RexY^lnhabUatUeof  RidgweUt 
E.  8  G.  4.  665 

I.  A  bill  of  exchange  was  drawn  in  Ire- 
luid  upon  the  stamp  required  by  law, 
which  was  less  in  amouat  than  the 
stamp  required  for  such  a  bill  drawn  in 
England ;  but  there  was  nothing  on  the 
Ikee  of  the  bill  to  show  that  it  had  been 
drawn  in  Ireland.  The  holder,  in  Eng- 
land, neglected  to  present  it  for  payment, 
and  held  it  a  month  after  it  was  due. 
The  acceptor  having  become  bankrupt, 
die  holder  applied  for  payment  to  the  in- 
dorser,  who  had  paid  it  to  him.  The 
latter  refused  to  pay  it,  alleging  that  the 
holder  had  msde  it  his  own  by  his 
laches.  The  holder  then  threatened  to 
sue  him,  alleging  that  the  bill  was  void, 
on  the  ground  that  it  wss  drawn  on  an 
improper  stamp.  The  indorser  inspect- 
ed the  bill,  and  finding  that  the  stamp 
was  not  that  required  for  a  bill  of  the 
same  amount  drawn  in  England,  but  ig- 
norant of  the  fact  that  it  had  been  drawn 
in  Ireland,  paid  the  amount  to  the  holden 
Held,  that  this  was  money  paid  in  ig- 
norance of  the  fact,  and  there  being  no 
laches  imputable  to  the  party  who  paid 
the  money,  he  might  recover  it  back  in 
'  an  action  for  money  had  and  received. 
ilOnct  V.  Dwnam,  £.  8  G.  4.  671 


flTOPPAOE  IN  TRANBITa 

1.  Where  goods  are  to  be  delivered  to  the 
vendee  at  a  particular  place,  the  Ufamim 
in  general  continues  until  they  are  d^ 
livered  to  him  at  that  place ;  but  if  he  by 
his  own  act  prevent  the  delivery,  whicA 
otherwise  in  the  ordinary  course  wenld 
take  place,  and  does  any  act  equivalent 
to  taking  possession,  the  tranaitMe  is  there- 
by terminated ;  and,  therefore,  where  the 
vendee  of  several  hogsheads  of  segar, 
upon  receiving  from  the  carrier  notice 
of  their  arrival,  took  samples  from  them, 
and  for  his  own  convenience  desired  ^ 
carrier  to  let  them  remain  in  his  wire- 
house  until  he  should  receive  ftuther  di> 
rections,  and  before  they  were  removed 
became  bankrupt,  it  was  held  that  fiie 
framaihte  was  at  an  end,  and  that  Hk 
vendor  was  not  entitled  to  stop  them. 
Poeier  and  OfAcf«,iU^gneei^  v.  Jlwytw, 
M.  7  0. 4.  m 

9*  Goods  were  purchased  by  a  commissioa 
agent  at  Manchester  for  A.  to  be  sent  to 
Lisbon.  A.  had  no  warehouse  at  Msb- 
ehester,  and  die  vendor  delivered  the 
goods  to  the  commission  agent,  who  was 
to  forward  them  to  Lisbon:  Held,  that  die 
iramii¥$  continued  until  they  reached 
Lisbon,  the  place  named  by  the  vcadee 
to  the  vendor,  as  the  place  of  ultimate 
destination,  and  that  the  latter  had  a  rifht 
to  stop  them  in  the  hands  of  the  agest, 
the  vendee  having  become  insohrest 
Coatee  and  AnMerr.BaiitgnmfdAfmlkr, 
E.  8  G.  4.  m 

8UB8CRIBE1L 

By  an  act  of  parliament  passed  for  makiig 
a  tunnel  under  the  Thames,  the  eompny 
of  proprietore  were  enabled  to  raise  a 
sum  of  S00/MK)1  for  the  purpose  d  mak- 
ing the  tunnel,  and  it  was  enacted  thai 
the  persons  who  had  euboeribedf  or  vho 
should  thereafter  ouhaerihe^  or  advance 
money  towanls  making  the  tunnel,  should 
pay  the  sums  by  them  respecovdy  «e^ 
eenbed,  at  such  times  and  places,  inA  n 
such  manner  as  should  be  directed  by  the 
directors ;  and  in  case  any  of  such  stb- 
scribers  should  neglect  to  pay  the  suae 
at  the  time  and  place,  and  in  manner  to 
required  for  that  purpose;  the  compasf, 
or  their  directora,  were  empowered  k> 
aue  for  and  recover  the  same.  By  as- 
other  section,  reciting  that  the  probable 
expenses  would,  according  to  the  esti- 
mate thereof,  amount  to  160,000^  and  that 
the  sum  of  140,000^,  being  more  than  kat 
fifth  parts  of  such  expenses,  had  afaea^ 
been  subscribed  for  defi^jfing  such  ex- 
penses by  several  persons,  under  a  can- 
tract,  binding  ihem,  their  heirs,  execuain» 
and  administrators,  for  payment  of  the 
several  sums  so  subscribed  by  them  f*- 
spectively,  it  was  enacted  that  the  whek 
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oC  Ike  MM  ^  lOVOOtt  akovld  ka  i ab- 

fcribad  in  like  muauu^  before  ao  j  of  Che 

powers  and  pronsions  fiTea  by  that  act 

sboaU  be  put  ia  force:  Held,  that  the 

verd  «4ifAicrft6er "  in  this  act  of  parlia- 

menl,  awlied  only  to  those  who  had 

stifNiiaied  chat  they  woaM  make  payment, 

and  not  to  all  those  who  had  already  ad- 

Tineed  money ;  and,  oonseqneatly*  that 

a  persoD  whose  name  was  mentioned  in 

Che  reettsl  of  the  act  of  parliament  as  one 

of  the  original  proprietors,  u&d  who  had 

paid  a  deJKwit  on  eight  shares,  bat  who 

Bad  not  signed  any  contrae^  was  not  a 

tukacnber  within  the  meaning  of  the  act, 

snd  Dot  liable  to  be  soed  by  the  directors. 

Tki  TkamcB  T\mnei  Cmiwantt  r.  JSAdUbn, 

a? 46 6.  4.  —»—«'  3^j 

8URET7. 
See  BAjrxnvFT,  7. 

6UBRENDBR. 
Ses  Finmr. 

SURYBTOR^S  ACCOUMTa 

By  the  13  G.  3,  c  7S,  snirevors  of  highways 
sre  required  to  exhibit  metraccoonts  be- 
fore one  magistrate,  and  if  he  refuses  to 
aHow  them,  snch  parts  as  he  objects  to, 
are  to  be  investigated  by  the  justices  at 
pet^  sessions.  Where  sarreyors  exhi- 
oiied  their  accounts  before  one  magis- 
trate, but  did  not  take  the  assessments 
with  them,  for  which  reason  the  magis- 
tnte  did  not  proceed  to  investigate  the 
accounts,  but  referred  the  whole  of  them 
to  the  jnstiees  at  petty  sessions,  by  whom 
they  were  allowed :  Held,  that  such  al- 
k»waace  was  invalid.  l%e  Kmff  v.  The 
JutHeu  9/  ike  NariJk  Sit^  of  IfbrAiAire, 
B.7d(gG.4.  163 

THAMES  TUNNEL  COMPANY. 
See  SuBscaiBia,  1. 

TITHBS. 

I.  Where  in  debt  for  not  setting  out  tithe 
of  hay,  plaintiff  averred  that  there  was 
a  certain  immemorial  custom  as  to  set- 
ting out  the  tithe  <•  within  the  parish  and 
die  limits,  bounds,  and  titheable  places 
thereof!^  Held,  that  this  averment  was 
proved  by  evidence  that  the  custom  pre- 
vailed in  all  parts  of  the  parish  where 
tithe  of  bay  was  set  out,  and  that  proof 
of  a  modiif  for  hay  in  one  township  made 
ao  difference.  Littledale,  J.,  dubiianie. 
F(nlf,Cla^v.  Bsy%,M.7  0.4.        16 

Si  Where  a  fanner  pursued  such  a  mode 
«C  harvesting  baiiey  that  a  considerable 
quantity  of  rakings  were  left  scattered 
sAer  the  barley  was  bound  into  sheaves; 
Held,  tet  tithe  was  payable  in  ne^ctl 


of  these  rakings,  altboa^  no  aetnal  firand 
was  imputed  to  the  fiumer,  and  he  and 
his  servants  were  eareful  to  leave  as 
little  rakings  as  possible  in  that  mode  of 
harvesting  the  crop.  ObmmUe  v.  SXoeey, 
£.  8  G.  4.  548 

TITLE 
See  Vanon  avb  Ymii,  9« 

TRESPASS. 

A.  employed  B.,  an  attorney,  to  enforce 
payment  of  a  debt  B.  directed  his  agent 
to  sue  out  Ajuetieiea  in  the  county  court 
Before  the  return  of  ihejueiieiet  tne  debt- 
or paid  debt  and  costs  to  B.  His  agent, 
not  knowing  of  such  payment,  afterwards 
entered  up  judgment  in  the  county  court, 
although  the  defendant  had  not  appeared, 
and  sued  out  execution,  under  which  the 
goods  of  the  debtor  were  seized:  Held, 
that  A.  and  B.  were  liable  as  trespassers. 
Baiee  v.  Piiiing  and  Seddqn,  M.  7  G.  4. 

38 

3.  Where  a  constable,  having  a  warrant  to 
search  for  certain  specific  goods  alleged 
to  have  been  stolen,  found  and  took  away 
those  goods,  and  certain  others  also,  sup> 
posed  to  have  been  stolen,  but  which  were 
not  mentioned  in  the  warrant,  and  were 
not  likely  to  be  of  use  in  substantiating  the 
charge  of  stealing  the  goods  mentioned 
in  the  warrant:  Held,  that  the  constable 
was  liable  to  an  action  of  trespass.  Onh 
zier  V.  Ctm^  and  (Hhere,  H.  7  db  8  G.  4 

S32 

3.  No  action  will  lie  against  the  judge  of  a 
court  of  record  for  an  act  done  by  him 
in  his  judicial  capacity,  and  therefore 
trespass  cannot  be  maintained  against  a 
coroner  for  turning  a  person  out  of  a 
room  where  he  is  about  to  take  an  in« 
quisition.  GamdiY.FerrandandAnaUurf 
E.  8G.  4.  %\\ 

TROVER. 

I.  The  vendor  of  a  quantity  of  tin  shipped 
the  same  on  board  a  ship  bound  to  Jueg<» 
horn  by  the  orders  of  the  vendee.  The 
captain,  by  his  bill  of  lading,  undertook 
to  deliver  the  tin  to  an  individual  at  Leg- 
horn. The  tin  being  heavy,  was  placed 
at  the  bottom  of  the  hold,  with  other  goods 
over  it  The  vendee  having  become 
bankrupt,  the  vendor  required  the  captain 
to  deliver  up  the  tin,  but  did  not  lender 
the  freight,  or  offer  to  make  any  compen- 
sation to  him  for  the  trouble  of  unloading 
the  vessel.  The  latter  refused,  aUegiug 
that  he  bad  signed  a  bill  of  lading  lo  de» 
liver  the  tin  to  another  person :  Held,  that 
this  was  sufficient  evidence  of  a  conver- 
sion* Tkompmm  and  Ot&en  v.  TMlmui 
Othen.  M.  7  G.  4.  36 

3.  Where  A.f  having  a  debt  from  S*  se* 
cured  to  him  by  a  wairant  of  attecKsy 
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entered  ap  judgment  by  nen  ium  infit' 
mofiM,  issued  kJL  fa*,  and  took  from  the 
sheriff  a  bill  of  sale  of  the  goods  seized ; 
and  B.  having  soon  afterwards  become 
bankrupt,  his  assignees  took  possession 
of  and  sold  the  goods  so  transferred  to  A., 
who  brought  an  action  of  trover  for 
them :  Held,  that  he  was  not  •<  a  creditor 
having  security  for  his  debt,"  within  the 
6  G.  4,  c  16«  8. 108,  and  that  he  was  en 
titled  to  recover.  Wyjncr  ▼.  Ktmbk  and 
Madarmant  E.  8  G.  4.  479 

TRUSTEE. 

Set  MOVST  BAB  AV9  aiCUVBB. 

USES,  STATUTE  OF. 
8u  Dsin,  3. 

USURY. 
Stt  AwniTT. 

VARIANCE. 
Set  EvtSBHci,  10.F— Pliadivo,  1,  7,  11. 

VENDOR  AND  VENDEE. 

1.  Where  a  person  who  had  contracted  for 
the  purchase  of  an  estate,  but  had  not 
obtained  a  conveyance,  put  up  the  estate 
for  sale  in  lots  by  auction,  and  engaged 
to  make  a  good  title  by  a  certain  &y, 
which  he  was  unable  to  do,  as  his  vendor 
never  made  a  conveyance  to  him :  Held« 
that  a  purchaser  of  certain  lots  at  the 
auction  might,  in  an  action  for  not  making 
a  good  title,  recover  not  only  the  ex- 
penses which  he  had  incurred,  but  also 
damages  for  the  loss  which  he  sustained 
by  not  having  the  contract  carried  into 
effect    Hopkiru  v.  Grazebrookf  M.  7  G.  4. 

31 

8.  Where  goods  are  to  be  delivered  to  the 
vendee  at  a  particular  place,  the  iranaiiwt, 
in  general,  continues  until  they  are  de- 
livered to  hitn  at  that  place.  Bin  if  he 
by  his  own  act  prevent  the  delivery, 
which  otherwise,  in  the  ordinary  course, 
would  take  place ;  and  does  any  act  equi- 
valent to  taking  possession,  the  trannitua 
Is  thereby  terminated;  and,  therefore, 
where  the  vendee  of  several  hogsheads 
of  sugar,  upon  receiving  from  the  carrier 
notice  of  their  arrival,  took  samples  from 
them,  and  for  his  own  convenience  de- 
sired the  carrier  to  let  them  remain  in 
his  warehouse  until  he  should  receive 
further  directions,  and  before  they  were 

.  removed,  became  bankrupt :  it  was  held, 
that  the  trttnaiiua  was  at  an  end,  and  that 
the  vendor  was  not  entitled  to  stop  them. 
Fonterand  Othen,  Amgneu,  v.  Frampian 
mnd  Anoiher,  M.  7  G.  4.  107 


3.  Where  a  broker  made  an  enCiy  of  a  eoiv 
tract  in  his  book,  which  he  did  not  sign, 
but  sent  to  the  vendor  and  purchaser 
bought  and  sold  notes,  copied  from  the 
book,  and  signed  by  him :  Held,  that  these 
were  a  sufficient  note  or  memorandoD 
of  the  bargain,  and  that  the  parties  were 
bound  by  the  contract  so  niade.  Gmm 
v.  AJIih,  M.  7  G.  4.  117 

4.  Where  the  owner  of  two  adjoining  clotes, 
(A.  and  B.,)  separated  by  a  fence  asd 
gate,  which  had  alwajrs  beea  repaired 
by  the  occupier  of  B.,  sold  A.  to  die 

Slaintiff,  and  two  years  afterwards  sold 
I.  to  the  defendant :  Held,  that  the  latter 
was  not  bound  to  repair  the  gate,  unless 
he  or  his  vendor  had  made  some  specific 
bargain  with  the  plaintiff  to  that  efieet; 
and  that  the  doing  of  occasional  repain 
was  not  evidence  of  such  bargain.  Bagk 
V.  Tamiyih  H.  7  d^  8  G.  4.  339 

ft.  A.,  on  the  4th  of  January,  agreed  to  sell 
to  B.  a  stack  of  hay,  for  the  sum  of  14tt,to 
be  paid  on  the  4th  of  February,  the  saae 
to  be  allowed  to  stand  on  A.*s  premises 
until  the  1st  of  May.  B.  stipulated  that 
the  hay  should  not  be  cut  until  it  was 
paid  for ;  Held,  that  this  was  a  contract 
for  an  immediate,  and  not  a  future  sale, 
and  that  the  property  in  the  hay  passed 
by  it  immediately  to  the  vendee,  and  thai 
the  same  having  been  subsequently  de- 
stroyed by  fire,  the  loss  fell  upon  him. 
Taring  v.  Baxter,  H.  7  d^  8  G.  4.       360 

6.  A.  having  in  his  warehouse  a  qnantitf 
of  sugar  in  bulk,  more  than  sufficient  to 
fill  twenty  hogsheads,  agreed  to  sell  twen- 
ty hogsheads  to  B.,  but  there  was  no  note 
in  writing  of  the  contract  sufficient  to 
satisfy  the  statute  of  frauds.  Four  hogs- 
heads were  delivered  to  and  accented  hr 
B.  A.  filled  up  and  appropriated  to  B. 
sixteen  other  hogsheads,  and  infomed 
him  that  they  were  ready,  and  desired 
him  to  take  them  away.  B.  said  he  woald 
take  them  as  soon  as  he  could :  Held, 
that  the  appropriation  having  been  made 
by  An  and  assented  to  by  B^  the  property 
in  the  sixteen  hogsheads  thereby  passed 
to  the  latter,  and  that  their  value  might 
be  recovered  by  A.  under  a  coant  for 
goods  bargained  and  sold.  RMe  mi 
Othtre  V.  tfiwaUea,  H.  7  dt  8  G.  4.     3N 

7.  In  an  action  for  the  price  of  goods,  it 
appeared  that  the  same  were  sold  at 
York  on  Saturday,  the  10th  of  December. 
1825,  and  on  the  same  day,  at  three 
o'clock  in  the  afternoon,  the  vendee  de 
livered  to  the  vendor,  as  and  for  a  par* 
ment  of  the  price,  certain  promissorr 
notes  of  the  bank  of  D.  and  Uo.  at  Had- 
dersfield.  payable  on  demand  to  bearer. 
D.  and  Co.  stopped  payment  on  the  same 
day  at  eleven  o'clock  in  the  morning 
and  never  afterwards  resumed  their  pay* 
ments;  hot  neither  of  the  parties  knev 
of  the  stoppage  or  of  the  insolvency  of 
D.  and  Co.     The  vendor  nerer  orc^ 
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i$>ed  (be  notes  or  presented  them  to  the 
bankers  for  payment:  bnt  on  Saturday 
the  17th  he  required  the  vendee  to  take 
bsek  the  notes  and  to  pay  him  the 
amoont,  which  the  latter  refused :  Held, 
that  under  these  circnmstances  the 
Tender  of  the  goods  was  guilty  of 
laches,  and  had  thereby  made  the  notes 
his  own,  and,  consequenUy,  that  they 
operated  as  a  satisfaction  of  the  debt 
Cam^w.  AUaUfjf,  H.  7  dc  8  O  4.    373 

8.  Goods  were  purchased  by  a  commission 
agent  at  Manchester  for  A.  to  be  sent  to 
Lisbon.  A.  had  no  warehouse  at  Man- 
chester, and  the  vendor  delivered  the 
goods  to  the  commission  agent,  who  was 
to  forward  them  to  Lisbon :  Held,  that  the 
trmmlm  continued  until  they  reached 
Lisbon,  the  place  named  by  the  vendee 
to  ihe  vendor  as  the  place  of  ultimate 
destination,  and  that  the  latter  had  a  right 
to  stop  them  in  the  hands  of  the  agent, 
the  vendee  having  become  insolvent 
CqoUm  and  Another  ▼.  RaUion  and  Another , 
E.  8  0. 4.  499 

)  A^  with  the  assent  of  B^  agreed  to  sell 
the  neit  presentation  to  C,  and  to 
convey  such  title  as  he  (A.)  had  re- 
ceived, in  consideration  of  7500/.,  of 
which  500/L  was  to  be  paid  to  B.  on  a 
certain  day.  /k,  fumisned  an  abstract 
of  snch  title  as  he  had;  but  C.  refused 
to  take  it  and  no  conveyance  was  tender^ 
ed  to  hint  In  an  action  by  B.  against  C. 
for  the  500li :  Held,  that  there  was  a  suf- 
ficient consideration  for  C.*s  promise  to 
pay  it;  and  that  A.  was  not  bound  to 
make  a  marketable  title,  but  only  to  con- 
vey such  as  he  had  received,  and  that  as 
C.  refused  to  accept  that  title,  it  was  not 
necessary  to  tender  a  conveyance.  W«A 
met  V.  Vminean,  E.  8  G.  4.  606 

10.  Where,  in  an  agreement  for  the  sale 
and  assismment  of  certain  premises,  there 
wu  a  stipulation  ^  that  in  the  mean  time, 
and  until  the  assignment  was  made,  the 
intended  purchaser  should  pay  and  allow 
to  the  seller  at  the  rate  of  lOOJL  per  an- 
nun,  from  the  time  of  taking  possession 
of  the  premises  until  the  completion  of 
the  purchase;**  the  intended  purchaser 


having  taken  possession,  and  one  half 
yearly  pajrment  having  become  due  be- 
fore the  completion  of  the  purchase: 
Held,  that  it  was  due  as  rent,  and  that  the 
sheriJflT  levying  on  the  goods  of  the  occu- 
pier under  9,Jl.fa^  was  bound  by  the  8 
Anne,  c  14,  to  pay  it  over  to  the  seller  as 
landlord.    E.8G.4.  534 

WARRANT  OF  ATTORNEY. 

Su  BAvaavFT. 

The  fourth  section  of  the  statute  8  G.  4,  c 
39,  which  requires  the  defeasance  to  a 
warrant  of  attorney  to  be  written  on  the 
same  paper  or  parchment  on  which  the 
instrument  itself  is  written,  applies  only 
to  such  warrants  of  attorney,  dec,  as  fall 
within  the  former  sections  of  the  act,  viz. 
warrants  of  attorney  which,  in  the  event 
of  not  t>eing  filed  within  twenty-one  days 
after  execution,  are  void  against  the  as- 
signees of  a  bankrupt,  and,  consequently, 
a  warrant  of  attorney  subject  to  a  defea- 
sance not  written  on  the  same  paper  or 
parchment  is  not  void  against  the  assig- 
nee of  an  insolvent  debtor;  Held,  by  Lord 
Tenterden,  C.  J.,  Bayle^  and  Littledale, 
Js^  Holroyd,  J.,  dusenlioile.  Mofria  v. 
MeUin,  E.  8  G.  4.  446 

WILL. 

Real  estates  will  pass  tmder  the  word  pnh 
perty  in  a  will,  unless  there  be  other  ex- 
pressions to  show  that  it  is  used  in  a 
more  confined  sense ;  therefore,  where  a 
testator,  after  giving  some  pecuniary  le- 
gacies, proceeded  thus:  ''and  all  my 
property  and  effects  of  all  claims  I  shaU 
have  I  give  to  my  brother  John ;  but  my 
mother  is  at  liberty  to  give  lOOO/L  of  mv 
property  where  she  pleases :"  it  was  held, 
that  the  real  estate  passed  to  the  brother. 
Doe  d.  Morgan  Y,Bifrgan^Ji,^Q.  4.   519 

WRIT  OF  ERROR. 
See  PaonaiTiovy  !• 
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IN  THE 


SEVENTH  TEAR  of  the  REIGN  of  GEOROE  IV.,  1826, 


MEMORANDA* 

In  the  eonrse  of  the  last  vacation,  the  Right  Honorable  Lord  Gifford,  Master 
of  the  RoQff  died.  He  was  sueeeeded  by  Sir  John  Singleton  Copley,  Knightf 
his  Majesty's  Attorney  General. 

Sir  Charles  Wetherell,  Knight,  his  Majesty's  Solicitor  General,  succeeded 
to  the  office  of  Attorney  General;  and  Nicholas  Conynffham  Tindal,  of  Lhi- 
ooId's  Inn,  Esquire,  succeeded  to  tfiat  of  Solicitor  GenenI,  and  was  afterwards 
knighted. 


•«]  *DANCER  t;.  HASTINGS. 


CfifDimiee  for  rent  arrtar  nndar  a  demise  from  W.     It  appeared  bv  the  lease,  that  W. 

wee  a  reeetver  in  Chaaeery,  '*  tn  a  eaoae  wherein  A.  was  plaintin  and  B.  defendant  f'* 

the  rtidtmdum  was  to  W.  or  any  fatore  feeeiver  i 
Heldj  that  the  lessee  eonld  not  plead  imh  tenuii. 

Bmunmr.    C<^isance  by  defendant  as  bailiff  to  R.  Walker,  for  rent  arretr 
on  a  demise  from  Walker,    rleai  non  tmuiif  and  issue  tfaeieon. 
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At  the  trial  before  Burrouoh,  J.,  last  Hereford  Assizes,  the  demise  appeared 
by  the  lease,  to  be  from  R.  Walker,  a  receiver  appointed  by  Chancery,  (in  a 
cause  wherein  A.  B.  was  plaintiff,  and  C.  D.  defendant,)  to  the  plaintiff  in  this 
action  for  a  term  of  fourteen  years*  he  paying  to  Walker,  or  any  future  receiver, 
the  sum  of  20/.  per  annum. 

A  verdict  having  been  found  for  the  defendant, 

Feake,  Seijt.,  moved  for  a  rule  nin  to  set  it  aside,  on  the  ground  that  the 
nature  of  the  lessor*s  title  appearing  upon  the  lease,  the  bailiflT  ought  to  hare 
made  cognisance  under  the  persons  beneficially  interested  in  the  property,  and 
not  under  the  mere  receiver.  The  lessee  helcl  of  the  person  beneficially  enti- 
tled, and  though  the  receiver  might  demise,  he  could  only  do  so  for  the  benefit 
of  ihe  owner.  If  the  receiver  might  have  sued  on  a  covenant  made  to  him,  it 
all  events  he  could  not  distrain,  for  he  had  no  reversion ;  but  there  was  no 
instance  in  which  a  receiver  had  been  a  plaintiff. 

The  Court,  however,  were  clear  that  the  plaintiff  could  not  take  a, lease  from 
Walker,  and  then  turn  round  and  say  that  Walker  had  not  demised ;  and  Gasi- 
LBB,  J.,  observed,  that  probably  it  was  not  decided  who  was  interested  in  the 
property,  so  that  if  the  receiver  were  excluded,  there  would  be  no  one  who 
could  distrain. 

Rule  refiised. 


•COURTENAY  V.  FISHER  et  al.  ["S 

Where  the  btiliffof  a  manor  ani^ed  to  a  tenant  in  April,  pursuant  to  the  terma  of  a  \tui, 
a  tree  for  hodae-bote ;  the  bailiff  waa  diacharged  in  July,  and  the  tenant  cut  down  the 
tree  in  >October :  Held,  a  mifficieot  delivery,  and  that  the  tenant  waa  entitled  to  fell  (h« 
tree  In  October. 

Trespass  for  cutting  down  and  carrying  away  plaintiff's  oak  tree. 

Plea,  that  the  lands  on  which  tlie  tree  stood,  were  part  of  a  tenement 

demised  by  indenture,  for  ninety-nine  years,  ifi  1782,  by  A.  M.  Throckmorton 

to  Samuel  Fisher,  trees  excepted,  with  a  proviso  that  if  the  said  Samuel  Fisher, 

his  executors,  administrators,  oir  assigns,  should  permit  the  demised  premises 

to  be  in  decay  for  want  of  reparations,  he  having  towards  such  repairs  sufficient 

house-bo te,  gate-bote,  and  bar*bote,  by  delivery  of  the  known  steward  or  bailiff 

for  the  time  being  of  the  said  manor,  and  not  otherwise,  the  same  to  be  spent 

on  the  premises,  and  not  elsewhere,  and  without  waste  or  spoil,  the  said  inden- 

;  tore  should  be  void,  and  the  term  thereby  granted  determine :  that  the  term  was 

I  afterwards,  09  the  death  of  S.  Fisher,  vested  in  Matthew  Fisher,  and  continued 

.BO  at  the  time  of  the  supposed  trespass :  that  during  his  possession  a  barn  and 

some  out-houses  being  in  want  of  repair,  one  Anthony  Bowden,  being  at  the 

time  of  the  supposed  trespass,  and  at  the  time  next  thereinaAer  mentioned,  the 

known  bailiff  of  -the  manor,  did,  on  the  10th  of  April,  1823,  assign,  point  out. 

and  deliver  to  the  defendant,  Matthew  Fisher,  the  tree  mentioned  in  the  decU* 

ration,  then  growing   and   being  upon   the   demised   premises;   whereupon 

defendants,  as  his  servants,  cut  it  down  for  the  purpose  of  using  it  in  the  repairs 

mentioned. 

RepHcatipn,.  de  injuria^  and  issue  thereon. 

At  the  trial  before  Littlepale,  J.,  last  Devon  Assizes,  it  appeared  that  the 
free,  iliough  assigned  in  April,  1828,by  *Bowden,for  the  reparations  men-  n^ 
tioned  in  the  plea,  and  marked  for  the  purpose  of  being  cut  down,  was  not  ^ 
cut  down  till  October.     It  appeared  ^Iso,  that  Bowden  was,  in  the  mean  time. 
^tocharged  for  misconduct. 

kn  attempt  to  show  that  the  assignment  was  fraudulent,  failed,  and  LimB* 
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DALE,  J.,  lef^  it  to  the  jury  to  say,  whether  there  had  been  a  sufficient  delivert 
according  to  the  custom  of  the  country.  The  jury  found  in  the  affirmative^ 
md  gave  a  verdict  for  the  defendant;  whereupon 

Taddy^  Serjt.,  moved  for  a  rule  nin  to  enter  up  judgrment  for  the  plaintiff, 
non  obitanie  veredicto^  on  the  ground  that  the  tree  not  having  been  felled  at  the 
time  it  was  assigned,  there  was  no  delivery  of  it  by  the  bailiff*  The  custom 
of  the  country  could  not  regulate  the  construction  of  deeds,  and  delivery  could 
only  be  predicated  of  a  chatteL  The  bailiff  ought  to  have  caused  the  tree  to 
have  been  cut  down,  and  then  to  have  delivered  iu  But  even  if  this  were  a 
delivery,  it  could  not  operate  to  excuse  the  tenant,  unless  he  cut  down  the  tree 
immediately  aflerwards ;  had  he  cut  it  down  in  the  spring,  when  the  sap  rises, 
the  landlord  would  have  been  enabled  to  strip  off  and  dispose  of  the  bark,  which 
could  not  be  applied  to  repairs.  By  postponing  the  fall  till  October,  the  tenant 
deprived  the  landlord  of  this  advantage. 

Bkst,  C.  J.  No  authority  has  been  adduced  to  show  that  there  was  not  a 
sufficient  delivery  of  this  tree. 

There  was  an  assignment  of  the  tree  by  the  bailiff;  a  permission  to  fell;' 
and  that  excuses  the  tenant  from  any  action  on  the  part  of  the  landlord. 

It  was  not  necessary  for  him  to  cut  the  tree  down  immediately  aAer  the 
assignment;  he  might  cut  it  at  any  subsequent  time,  unless  countermanded. 
,g^      ^he  supposed  injury  to  the  landlord  by  being  deprived  of  the  bark, 

^  might  perhaps  entitle  him  to  a  cross  action,  but  does  not  enable  him  to 
sue  the  tenant  as  a  trespasser. 

Park,  J,  The  lease  contains  an  express  provision  for  the  bailiff  to  deliver 
trees  for  house-bote. 

When  he  had  once  pointed  out  and  assigned  a  tree  for  that  purpose,  the 
lord  should  have  countermanded  the  license  if  he  proposed  that  the  tenant 
should  not  act  upon  it.  There  was  a  sufficient  delivery,  and  the  tenant  was 
entitled  to  act  on  it. 

Bqrrouoh,  J.     There  was  a  dear  delivery.     This  is  a  shameful  action. 

Gasslsk,  J.  The  delivery  was  the  only  delivery  possible,  for  the  lord  could 
not  enter  on  the  tenant's  land  to  fell  the  tree  himself,  without  being  a  trespasser. 

Rule  refused. 


KEMPSON  V.  SAUNDERS. 

A.  having  mM  B.  ahares  in  •  projected  ioint  itock  company,  and  the  nndertaking  having 
been  abandoned  before  any  thins  wai  done  puriuant  to  the  project :  Held,  that  S.  might 
recover  from  A.  the  money  paid  for  the  aharei. 

This  was  an  action  for  money  had  and  received,  brought  under  the  follow- 
ing circumstances,  which  appeared  in  evidence  at  the  trial  before  Best,  C.  J.9 
London  sittinss  after  Trinity  term  last 

The  defendant  had  sold  to  the  plaintiff,  at  8/.  6«.  premium,  twenty  shares  in 
a  projected  company  for  constructing  a  rail-road  from  Birmingham  to  Bristol, 
•61  *upon  each  of  which  shares  a  deposit  of  2/.  had  been  paid  by  the  original 

-*  holder,  of  whom  they  had  been  purchased  by  the  defendant.  The  com- 
mittee who  had  framed  the  project  and  issued  the  scrip,  agreed  that  nothing 
should  be  done  till  the  sanction  of  the  legislature  was  obtained ;  they  afterwards 
abandoned  the  project,  and  no  act  of  parliament  for  incorporating  the  company' 
was  ever  obtained. 

Upon  the  failure  of  the  scheme,  the  plaintiff  sought  to  recover  from  the 
defendant  the  money  he  had  paid  him  on  account  of  the  twenty  shares  in  the 
projected  undertaking. 

26 
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A  Terdici  was  found  for  the  amounti  on  the  ground  that  the  eonudention  for 
the  payment  had  failed ;  hot  leave  having  been  given  to  the  defendaot  to  move, 

Vaughan^  Seijt,,  now  moved  to  set  it  aside  on  the  ground  that  the  whole 
transaction  beinff  illegal,  and  the  parties  in  pari  deUelo^  one  of  then  coold  not 
sne  the  other.  Jaquet  v«  Withy,  1  T.  R.  157;  1  H.  Bl.  65. 

It  was  true  that  in  NoeMUv.  Croiby^  8  B.dD  C.  814,  a  party  who  had  coih 
tributed  to  a  proposed  tontine  scheme,  was,  on  the  abandonment  of  the  project, 
allowed  to  recover  his  contribution  from  the  directmr ;  but  it  was  hokkn  that 
the  tontine  scheme  was  not  within  tiie  bttbble  act,  6  6.  1,  e.  18,  wheicss  dK 
present  project  was  an  undertaking  direcdy  within  the  provisioiis  of  that  act, 
and  the  question  might  be  decided  on  the  principle  laid  down  in  HowiM  t. 
JBmeockf  8  T.  R.  575,  whero  it  was  holden  that  the  loaer  could  not  recover  of 
the  winner  money  paid  with  the  consent  of  the  loser,  by  the  stakehcdder,  oo 
an  illegal  wager. 

BssT,  C.  J.  I  entertain  the  same  opinion  now  as  I  expressed  at  the  trial 
The  case  is  one  of  mat  *importance.     If  the  transaction  in  whidi  the  r^ 

Slaintiff  engaged  had  been  illegal,  he  could  not  have  recovered  this  ^ 
emand ;  the  law  on  that  head  is  clear,  and  most  beneficial  in  its  eonsequeaees; 
but  although  the  6  G.  1,  c.  18,  renders  illegal,  societies  of  the  kind  prqjeeted  in 
this  instance,  there  was  nothing  illegal  in  the  transaction  in  which  the  plaiotiff 
was  concerned,  because  at  the  sseeting  convened  for  the  purpose  of  framk^ 
the  project,  it  was  agreed  that  nothing  should  be  done  till  the  sanction  of  the 
legislature  was  obtained.  While  things  were  in  this  state,  the  defendant,  who 
was  not  an  original  subscriber,  but  had  purohased  these  shares,  (which  is  fact 
were  not  saleable  till  the  company  was  formed,)  sold  them  to  die  plaintilT:  hat 
he  sold  a  nothing — an  alleged  title,  of  no  value.  If  he  bought  of  another,  he 
may  sue  the  seUer,  and  the  seller  the  party  from  whom  he  purchased,  tiU  at 
last  we  come  to  the  original  projectors,  and  in  getting  at  them  a  great  serfiee 
will  be  done. 
The  rest  of  the  Court  concurring,  the  rule  was 

Refcsed. 


(*IN  THE  EXCHEQUER  CHAMBER.)  ['^ 


VINES  V.  Mayor  of  READING  et  al. 

Action  for  toll  trsTerse :  evidence  that  the  defendant  on  a  markei-day  aold  fortf-ooa 
quartera  of  corn  by  tvo  $aek$  pitched  in  the  market :  Held,  not  aufiicienc  to  auiborixe  • 
verdict  againat  him. 

Error.  The  plaintiffs  below  declared  in  their  third  count,  (on  which,  and 
on  the  fourth  and  thirtieth  only,  a  verdict  was  taken,)  that  the  defendant  heiov 
was  indebted  to  the  said  plaintiff  in  divers,  to  wit,  ^ve  hundred  quarts  of  vheat, 
five  hundred  quarts  of  barley,  five  hundred  quarts  of  oats,  five  hundred  quarts 
of  tares,  five  hundred  quarts  of  beans,  five  hundred  qcuirts  of  peas,  of  great 
value,  to  wit,  of  the  value  of  20/.,  due  and  of  right  payable  and  renderabk  by 
the  said  defendant  to  the  said  plaintiffs  as  and  for  certain  tolls  of  wheat,  bariey, 
oats,  tares,  beans,  and  peas  by  the  said  defendant  before  thiK  time  broughi  m^ 
the  Borough  of  Reading,  and  Mere  $old  and  diipoitd  rff  whereb  » and  by 
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renBon  of  the  said  tolls  being  and  remaining  wholly  unpaid  and  unredoced,  an 
action  hath  accrued  to  the  said  plaintiffs,  to  demand  anci  have  of  and  from  the 
said  defendant  the  same  tolls.  The  fourth  count  was  the  same,  substituting 
only  the  word  market  for  borough,  and  the  thirtieth  count  was  in  detinue  for 
detaining  like  quantities  of  grain,  the  property  of  the  plaintiffs  below.  At  the 
trial  before  Abbott,  C.  J.,  Reading  Spring  Assizes,  1826,  after  the  evidence 
adduced  to  establish  the  right  of  the  plaintiffs  below  to  toll,  tlie  only  evidence 
that  the  defendant  below  had  brought  into  the  borough  or  market  of  Reading, 
and  there  sold  or  disposed  of  com,  was  as  follows :  George  Newbar,  a  witness 
calJed  by  the  plaintiffs  below,  stated  that  on  the  81st  of  October,  1818,  the 
defendant  below  sold  to  Benjamin  Chapman  forty-one  quarters  and  a  half  of 
^^  wheat  in  the  *market-place,  on  a  market  day,  by  two  9acki  pitched  in 
^   the  market. 

The  Lord  Chief  Justice,  in  his  ehaige  to  the  Jury,  confined  his  observations 
lo  the  evidence  adduced  to  establish  the  general  right  of  the  plaintiffs  below  to 
toll,  without  commenting  on  the  evidence  which  had  been  adduced  to  show  that 
the  defendant  below  had  rendered  himself  liable  to  that  toll ;  and  he  told  the 
Jury,  that  if  they  should  be  of  opinion  that  the  toll  was  taken  before  the  time 
of  J^gal  memory,  and  that  the  soil  of  the  borough  was  in  the  hands  of  the  Abbot 
of  Reading  before  the  time  of  legal  memory,  there  was  sufficient  to  warrant 
them  ia  finding  the  toll  to  be  a  toll  traverse,  as  referable  to  the  ownership  of  the 
soil  and  the  burthens  attaching  to  that  ownership,  of  reparations  of  the  bridges 
and  the  market  place,  and  that  they  ought  to  find  their  verdict  for  the  plaintiffs 
below.  A  verdict  was  accordingly  found  for  the  plaintiffs  below.  Whereupon 
a  bill  of  exceptions  having  been  tendered  and  sealed,  one  of  the  errors  assigned 
was,  *«  That  there  was  not  sufficient  evidence  whereon  the  said  jury  could  or 
ought  to  find  a  verdict  for  the  said  plaintiffs,  nor  was  there  sufficient  evidence 
to  entitle  the  said  plaintiffs  to  a  verdict  on  the  third,  fourth,  and  thirtieth  counts 
of  the  declaration." 

This  bill  of  exceptions  was  argued  in  Trinity  term  last,  when  a  question  was 
raised,  whether  or  not  the  defendant  below  could,  in  this  Court,  make  any  other 
objections  on  matters  apparent  on  the  fiice  of  the  record,  besides  the  objections 
•peeified  in  the  exceptions. 

,  The  case  stood  over  to  this  term,  when  the  question  was  again  raised.  But 
the  Court  having  suggested,  that  admitting  the  right  to  demand  toll  to  be  esta- 
blished, there  was  no  evidence  on  the  record  to  show  that  the  defendant  had 
brought  wheat  into  the  borough  or  market,  so  as  to  render  himself  liable  to  pay- 
ment of  toll ;  no  opinion  was  given  on  the  other  point. 
•^Q-i  Vervif,  having  been  heard  for  the  defendant  below,  and  having  relied 
-*  on  the  defect  of  evidence  as  applicable  to  him, 

R.  Bayly ^  for  the  plaintiffs  below,  contended  that  there  was  sufficient  evi- 
dence to  justify  a  verdict  against  the  defendant  below.  It  appeared  that  he  sold 
by  two  sacks,  and  not  by  a  pocket  sample,  so  that  probably  those  two  sacks 
formed  part  of  the  quantity  sold,  and  they  were  certainly  pitched  in  the  market 
But 

The  Court,  after  observing  that  the  objection  now  urged,  fell  clearly  within 
the  exception  on  record,  '<  that  there  was  not  sufficient  evidence  on  which  the 
jury  could  find  a  verdict  for  the  plaintiffs,"  said,  it  did  not  appear  that  any  corn 
had  been  brought  into  the  market  and  sold  by  the  defendant  below ;  but  from 
the  allegation  that  the  sale  was  by  two  sacks,  it  might  rather  be  inferred  that 
^e  com  was  at  a  distance.  As  it  was  manifest,  therefore,  that  this  objection 
bad  never  been  urged  to  the  learned  Judge  who  presided  at  the  trial,  but  that  his 
attention  had  been  exclusively  directed  to  the  evidence  which  went  to  establish 
the  existence  of  the  toll ;  the  Court  directed  a 

Venire  de  novo. 
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^BRAMSTON  v.  ROBINS. 

A  landlord'i  receiver  sllowed  the  tenant  to  raoke  a  dedoction  in  reepeei  of  a  payment  for 
land-iax  every  year  for  aeventeen  years,  greater  than  the  landlord  was  liable  to  pay.  tbe 
landlord  knowing,  or  having  ihe  means  of  knowing,  all  the  facta:  Held,  that  he  coq14 
not  distrain  for  the  amount  erroneously  allowed,  though  the  receipt  given  every  year 
■howed  the  amount  paid,  and  the  amount  deducted. 

Replevin  for  goods.  Co^rnisance  by  defendant,  as  bailifi*  to  Thomss  Latter 
and  James  Dash  wood,  for  39/.  8jr.,  parcel  of  the  sum  of  272/.,  accruing  for  seTen- 
teen  years*  rent  in  arrear  to  the  saidT.  Latter  and  J.  Dashwood^to  the  25th  of 
March,  1824,  by  virtue  of  a  demise  theretofore  made  at  and  under  the  rent 
of  10/.,  payable  quarterly,  the  residue  of  the  said  sum  of  272/.  being  satisfied. 

Plea,  rienn  in  arriere;  whereupon  issued  was  joined.  At  the  trial  of  the 
cause  before  Best,  C.  J.,  Middlesex  sittings  in  Easter  term  last,  a  verdict  was 
taken  by  consent  for  the  plaintifi^  subject  to  the  opinion  of  the  Conrt  on  the  fol- 
lowing case: 

In  the  year  1764,  Henry  Dawkins  was  seised  in  fee  of  the  premises  for  the 
rent  of  which  the  distress  was  made,  being  one  of  two  dwelliug-hoiises,  Nos.  ( 
and  10  Beaufort  Buildings,  Strand,  in  the  county  of  Middlesex,  and  by  indenlnie 
of  the  17th  of  October  in  that  year,  (1704,)  made  between  Dawkins,  of  the  one 
part,  and  one  Henry  Mill,  of  the  other  part,  Dawkins  demised  to  Mill,  his  exe> 
cutors,  administrators,  and  assigns,  the  said  dwelling-houses,  to  hold  the  same 
from  Lady-day,  1807,  for  the  term  of  forty-three  years,  at  the  yearly  rent  of 
10/.,  and  10/.,  clear  of  all  manner  of  taxes,  (except  the  land-tax,)  payable  qaar* 
terly,  at  the  four  most  usual  days  of  payment  of  rent  in  the  year ;  the  first  pay* 
roent  to  be  made  on  Midsummer-day  next  ensuing  the  commencement  of  the 
term. 

Latter,  the  present  landlord,  and  his  trustee  Dash  wood,  became  seised  of  this 
property  on  the  20th  of  April,  ^'HOO.  On  the  28th  of  December,  1822,  r-^.^ 
J.  Whiting  became  possessed  of  the  term  demised  by  the  indenture  of  ^ 
1704.  From  the  commencement  of  the  term  to  the  time  of  Whiting's  par- 
chasing  in  the  year  1822,  the  rent  of  10/.,  and  161,  per  mmum  was  paid  to 
Tyndall,  (who  acted  under  a  power  of  attorney  from  Latter  to  receive  his  rents, 
pursuant  to  a  deed  of  trust  for  securing  an  annuity  to  a  third  party,)  the  tenant  for 
the  time  being,  deducting  first  thereout  the  full  amount  of  the  land-tax  charged 
upon  the  improved  value  of  the  two  houses  (which  improved  rent  was  rated  at 
lOLper  annum)  for  each  house,  agreeably  to  the  following  receipt: 

«*  Received,  10th  May,  1817,  of  Mr.  Michel,  half  a  year's  ground  rent,  due  to 
Thomas  Latter,  Esquire,  at  Lady-day  last,  as  under. 

£  f  •  d. 

Allowed  one  year's  land-tax,  due  Lady -day,  1817y       •        7     0    0 
Cash  received  •------•900 


dSlO     0    0" 


Whiting  and  the  plaintiff  in  this  suit  were  partners,  and  entered  into  posses 
sion  of  the  premises  soon  after  the  28th  of  December,  1822,  the  parlaershi|* 
business  being  carried  on  there. 

After  Whiting  became  assignee  of  the  term,  and  up  to  Lady-day,  1824,  the 
full  amount  of  the  rent  was  paid,  without  any  deduction  whatsoever  in  resperi 
of  payments  on  account  of  the  land-tax. 

In  April,  1824,  a  demand  was  made  on  behalf  of  Latter  upon  the  plainufTfor 
100/.  0».  5</.,  arrears  of  rent  for  the  house  No.  9,  and  a  similar  demand  for 
100/.  Of.  Orf.  in  respect  of  the  other  house,  No.  10. 

*The  amounts  of  the  assessments  made  fmm  time  to  lime  upon  the  r^.j 
two  houses,  in  respect  of  the  land-mx,  and  deducted  by  tlie  tenants  for  *■ 
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the  time  being,  without  objection  on  the  part  of  the  receiver,  (Latter  residing 
abroad  during  the  time,)  were  as  follows : 

£    8,  d. 

From  1807  to  1818    -  -  •  -  7     0  0 

For     -      -      1819    -  •  •  .  10  17  0 

18«0     -  .  -  10  l(i  8 

1821  •  .  -  •  10  16  6 

1822  •  .  .  •  9  16  0 

The  demand  made  on  the  behalf  of  the  landlord,  and  for  which  the  distress  in 
question  was  made,  was  for  the  amount  allowed  for  land-tax  from  Lady-day« 
1807,  to  Lady-day,  1822,  upon  the  surplus  assessment  over  and  above  the 
proportion  of  such  assessment  as  attached  to  the  rent  reserved  on  the  lease  of 
1764,  in  respect  of  the  house  in  which  the  distress  was  made. 

If  the  Court  should  be  of  opinion  that  the  tenants  were  justified  in  making 
such  retainer  and  deduction,  or  that  the  defendant  was  otherwise  precluded 
from  enforcing  his  demand  by  way  of  distress,  at  the  time  the  distress  in  ques- 
tion was  taken,  then  a  verdict  was  to  be  entered  for  the  plaintiff  for  the  sum 
of  4/.  4«.  and  costs. 

But  if  the  Court  should  be  of  opinion  that  the  defendant  was  entided  to 
recover,  then  a  verdict  to  be  entered  for  the  defendant  for  the  sum  of  39/.  8f ., 
with  a  finding  of  the  value  of  the  distress. 

Wilde^  Serjt.,  rose  on  the  part  of  the  plaintiff,  but  the  Court  called  on 

Lawe»^  Serjt.,  for  the  defendant  He  contended  that  the  landlord  was  entitled 
to  the  rent  of  16/.,  and  16/.,  minus  only  the  land-tax  assessment  according  to 
*141   ^^^  ''^^  *^^  1764;  that  the  tenant  had  no  right  to  deduct  the  amount  of 

^  the  assessment  upon  the  improved  rent ;  and  as  he  had  deducted  it  in 
fact,  there  had  been  no  payment  of  the  rent  reserved :  that  even  a  receipt  in 
full  would  not  have  been  conclusive  against  a  further  demand,  but  that  a  receipt 
like  that  which  had  been  given  in  the  present  case,  specifying  the  amount  paid 
and  the  amount  deducted,  showed  that  the  amount  deducted  remained  duo 
unless  the  tenant  had  a  right  to  deduct  it :  that  acceptance  of  less  than  was 
due  was  no  discharge  of  the  full  demand ;  Fiich  v.  Sutton,  5  East,  229 :  and 
that  mere  acquiescence  in  non-payment  did  not  release  a  debt.  The  assignee 
distrained  upon  might  have  his  remedy  over  against  the  assignor,  but  it  would 
be  a  great  hardship  if  the  landlord  were  to  be  deprived  of  a  portion  of  rent  to 
which  he  had  never  renounced  his  claim. 

Best,  C.  J.  The  facts  of  this  case  are,  that  from  1807  to  1818,  the  tenant 
pays  nine  pounds  a  year  towards  the  rent,  and  the  landlord  allows  the  remain- 
ing seven  on  account  of  a  payment  made  by  the  tenant  for  land-tax;  in  1819, 
and  subsequent  years,  a  larger  allowance  is  made  on  the  same  account,  and  it . 
is  not  till  1822  that  the  landlord  is  awakened  by  the  disproportion  between  the 
amount  of  the  land-tax  and  the  amount  of  rent.  By  that  time  the  premises 
had  come  into  other  hands,  no  doubt  under  the  usual  assurance  that  all  previ- 
ous demands  had  been  discharged.  It  has  been  urged  that  this  distress  is  no 
hardship  upon  the  tenant,  because  he  may  resort  to  his  assignor  for  indemnity. 
But  the  assignor  may  be  insolvent,  bankrupt,  or  dead,  and  it  would  be  indeed 
a  hardship  if  the  assignee  were  compellable  to  pay.  If,  however,  the  law  were 
*151  *^*  ^^^  could  afford  him  no  relief;  and  it  has  been  urged  *that  payment 
-'  of  part  of  the  rent  is  no  discharge  of  the  whole,  to  which  it  is  said  the 
landlord  has  never  renounced  his  daim.  But  this  transaction  amounts  to  a 
payment  of  the  whole,  and  for  esteeming  it  so,  we  have  the  authority  of  Dal- 
las, C.  J.,  and  the  rest  of  this  Court,  in  the  case  of  Andrew  v.  Hancock^ 
1  Bred,  ii,  Bingh.  37.  In  that  case  the  tenant  had  paid  the  full  rent,  and  had 
omitted  to  deduct  the  property  tax,  which  he  was  entitled  to  deduct ;  and  the 
Court  held  that  he  could  only  deduct  it  at  the  time  of  payment.  But  it  is  an 
established  principle,  that  if  money  be  given  or  paid,  (and  settlement  in  account 
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h$  the  same  thing,t)  with  a  liill  knowledge  of  all  circumstances  at  the  time  of 
the  payment,  it  cannot  he  recovered  by  the  payer:  BrMane  ▼•  Dacretn 
6  Taunt,  143.  For  seventeen  years  this  rent  was  setded  in  accoant  and  con- 
sidered as  paid,  so  that  an  action  for  the  amount  would  have  been  ansinrered 
by  a  plea  of  payment.  If,  indeed,  the  landlord  had  made  this  allowance  nndo' 
the  idea  that  it  was  for  the  amount  of  the  assessment  on  the  old  rent,  and  with- 
out the  means  of  knowing  that  it  was  the  assessment  on  the  improved  rent,  it 
might  have  been  esteemed  an  allowance  by  mistake,  and  made  in  ignorance, 
and  might  perhaps  have  been  recovered :  but  the  landlord  must  have  known, 
or  have  had  the  means  of  knowing  that  it  was  a  charge  on  the  improved  rent. 
If  he  knew,  or  had  the  means  of  knowing  all  the  facts,  a  mistake  as  to  le^ 
lights  would  not  entitle  him  to  make  this  claim. 

This,  therefore,  was  not  a  partial  payment  of  the  rent  from  time  to  tinie«  but 
a  clear  setdement  oi  the  account,  witfi  full  knowledge,  or  means  of  knowledge 
of  the  iaots  on  the  part  of  the  landlord,  who  is  thereby  precluded  from  sustain- 
ing the  distrsss  he  has  made. 

*Pabk,  J*     This  was  as  much  a  payment  as  if  the  tenants  had  paid   p^.^ 
down  the  whole  rent,  and  the  landlord  had  returned  the  amount  of  the   *- 
land-tax.     The  receiver  was  his  agent,  and  the  landlord  was  bound  by  the 
receiver's  acts. 

BuHROuoH,  J.  This  is  not  the  case  of  a  single  payment,  biH  of  a  series  of 
settlements  for  sixteen  or  seventeen  years.  What  the  landlord  has  allowed  in 
those  setdements  he  cannot  claim  again.   The  demand  is  most  unconscientioos. 

Gasklbk,  J*,  concurring. 

Judgment  was  given  for  the  plaintiff. 

Set  Skfring  v.  Oreemwood,  4  B.  &  C.  S81. 


WEBBER  V.  NICHOLAS. 

Tht  costs  of  a  mit  in  equity  may  be  aet  off  eg ainst  the  coata  of  an  action  in  this  fowt. 


Upoh  an  affidavit  by  the  defendant,  that  al  the  sittings  after  last  Trinity  tem 
the  plaintiff  had  obtained  a  verdiet  against  him  for  130/.,  but  that  in  April  pre- 
ceding a  bill  filed  in  Chancery  by  the  plaintiff  against  tiie  defendant,  on  the 
same  matters  in  difference,  had  been  dismissed  with  costs  for  want  of  prose- 
cution, 

S^mnkie,  Serjt,  obtained  a  rule  nisi  to  set  off  the  costs  in  equity  apiinst  the 
costs  in  the  action.  He  relied  on  Hafl  v.  Ody^  2  B.  &  P.  28 ;  Emdm  v. 
Barley,  1  N.  R.  22 ;  and  Harrison  v.  Bainbridge,  4  D.  dL  R.  363 ;  3  B.  A 
C.  800,  where  the  defendant  was  allowed  to  set  *off  costs  on  a  biU  in  r«t^ 
Chancery  dismissed  in  his  favor  against  the  costs  of  an  action  in  the  ^ 
Court  of  King*8  Bench. 

Vaughan  and  Wilde,  Seijts.,  who  showed  cause,  relied  on  the  disapproba- 
tion of  the  practice  expressed  by  Eldon,  C.  J.,  in  Hall  v.  Ody  ;  on  the  circum- 
stance that  the  decision  in  Harrison  v.  Bainhridge  was  not  to  the  prejadiee  of 
the  plaintiff's  attorney's  lien ;  and  that  these  costs  could  not  be  recovered  in 
action  at  law. 

Best,  C.  J.  According  to  the  practice  of  this  Court,  the  attorney  mast  rely 
on  the  stability  of  his  own  client  Hall  v.  Ody  is  express  to  this  point,  where 
the  set-off  was  prayed  for  the  costs  of  an  action  in  the  King*s  Bench;  sod  no 
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distiocdoii  can  be  drawn  between  such  co0t8  and  costs  in  equity.  In  Siepheni 
T.  Wesion,  3  B.  &  G.  535,  where  an  application  was  made  to  set  off  costs  and 
damages  in  one  action  against  those  recovered  in  a  cross  action,  it  was  holden, 
that  an  attorney  has  a  lien  on  the  judgment  obtained  by  his  client  against  the 
opposite  party,  to  the  extent  of  his  costs  of  that  cause  only. 

Park,  J.     It  does  not  follow  that  these  costs  may  not  be  the  subject  of  a 
set-off,  because  they  may  not  be  recoverable  in  an  action  at  law. 

The  rest  of  the  Coort  conenrring,  the  rule  was  made 

Absolute* 


^18]  •WIGLEY  V.  DUBBINS. 

* 

Vemte  cannot  be  ebanged  after  pita  in  abatement,  mj  mere  than  after  plea  in  bar. 

TiBDT,  Seijt.,  moved  for  leave  to  change  the  venue,  after  a  plea  in  abate* 
ment,  of  non-joinder. 

Though  the  application  was  too  late  after  a  plea  in  bar,  he  said  it  had  never 
been  decided  that  it  would  be  too  late  after  plea  in  abatement,  for  which  less 
time  Was  allowed.  The  rule  of  court  (M.  T.  1654)  was,  '^Though  the  decla- 
ration be  deltTered  seven  days  before  the  last  day  of  thb  next  precedent  term, 
or  after,  yet  before  plea,  on  oath  made,  the  ventie  may  be^  changed  upon  motion 
in  transitory  actions,  the  next  term  after,  and  the  defendant  to  plead  without 
delay  ;*'  but  this  rule  had  always  been  applied  to  pleas  in  bar. 

But  the  Court  thought  there  was  no  color  for  the  application,  and  Toddy 

Took  nothing. 


BRIDGET  et  al.  «.  HIUA 

Provint  one  debt  under  a  eommieaion  of  bankrupt,  doee  not  prednde  the-  creditor  from 

eleeting  to  sue  for  another. 


An  affidavit  of  the  defendant  stated,  that  a  oommisMon  of  bankruptcy  was 
issued  against  him,  January  19th,  1826: 

That  on  tho  28th  of  the  same  month,  the  plaintiflb  proved  against  him  a  debt 
of  242/.  13f.  11</.,  for  goods  sold  and  delivered: 

That  on  the  1st  of  l^ptember  following,  they  proved  another  debt  of  684/. 
*I91  ^'*  ^^'*  ^^^  goods  sold  and  *delivered,  in  respect  of  which  four  bills  of 
•'  exchange  had  been  given  : 

That  on  the  22d  of  the  same  month  they  arrested  the  defendant  on  a  bill  of 
exchange  for  206/.  9«.,  drawn  by  the  plaintiffs  and  accepted  by  the  defendant, 
payable  eight  months  after  date ;  and  that  the  bill  was  accepted  for  goods  sold 
.and  delivered  by  plaintiffs  to  defendant  in  September  and  October,  1825. 

f^tlde,  Setjt.,  upon  this  affidavit,  obtained  a  rule  niai  to  cancel  the  bail-bond 
which  had  been  given  in  the  above  action,  on  the  ground  that  the  plaintiffs,  by 
proving  under  the  commission,  had  made  their  election,  and  were  precluded 
Drorn  suing  the  defendant  for  any  debt  accruing  before  the  bankruptcy. 

TaugMUit  Serjt.9  showed  cause  upon  an  affidavit  of  the  plaintifis,  which 
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stated,  that  the  debts  proved  under  the  commiaaioD  were  wholly  diHind/rom 
and  unconnected  with  the  debt  for  which  this  action  was  broaght:  that  the 
plaintiffs  had  negotiated  the  bill  for  206/.  9«.  before  the  defendant  became  bank- 
rupt, and  that  it  was  not  returned  to  or  taken  up  by  them  till  after  the  month 
of  June  lasL 

He  relied  on  PFafson  v.  Medex^  1  B.  dt  A.  121,  in  which  it  was  holden,that 
the  debt  proved  under  the  commission  being  separate  and  distinct  from  the  debt 
under  which  the  bankrupt  had  been  arrested,  the  statute  did  not  apply.  The 
only  difierence  between  that  case  and  the  present  was,  that  he  le  there  had  been 
two  proofs,  and  the  bill  on  which  the  plaintiffs  sued,  was  in  their  hands  before 
they  made  the  second  proof.  The  decision,  however,  in  fVatMon  v.  Muki 
turned  on  the  circumstance  of  the  debt  being  distinct. 

*Wiide^  in  support  of  his  rule,  endeavored  to  distinguish  the  case  of  tma 
Wataon  v.  Medex,  *- 

But  the  Court  observing  that  there  was  nothing  in  the  statute  to  prevent  a 
reditor  from  suing  for  one  debt,  because  he  had  proved  another  unconnected 
with  it,  and  adding,  that  it  was  clear  he  had  a  right  to  sue  for  or  lo  prove  each 
individual  debt  as  might  best  suit  his  purpose. 

Discharged  the  nle.t 

t  See  Hmrley  v.  Greenwood,  5  B.  &  A.  95. 


FLOOK,  Assignee  of  DRINQ,  a  Bankrupt,  v.  JONES. 

September  24th,  1624,  D.,  the  obligor,  who,  on  14th  of  Augaat  preceding,  had  quitted 
premiees  he  held  of  the  obligee,  paid  the  obligee  the  balance  on  a  bond  doe  Octobef 
19ih  following;  the  fixtures  left  on  the  premisea.  which  were  valued  on  the  S4th  of 
September,  being  taken  in  discharge  of  the  other  portion  of  the  aum  payable  andcr 
the  bond. 

In  July,  preceding,  D.,  upon  lookina  into  his  affairs,  found  he  could  only  pay  17«.  in  tin 

Eound  ;  and  he  sold  bis  watch  and  part  of  hia  stock,  to  satisfy  some  claima  upon  him. 
K  became  bankrupt  October  28ih,  1824,  but  aaid  be  had  no  intention  of  becomio^ 
bankrupt  at  the  time  he  paid  the  obligee,  though  he  made  the  payment  because  bs 
expected  other  creditora  would  get  possession  of  his  property. 
In  en  action  by  D.'a  assignee  asainst  the  obligee,  Hela.  that  the  jury  were  properly 
directed  to  consider,  whether  the  pajrment  were  made  by  D.  with  a  Tiew  to  the  proba* 
bility  of  hia  becoming  bankrupt,  and  in  fraudulent  preference  of  the  obligee. 

Thb  plaintifT  sued  the  defendant  for  money  had  and  received  to  the  use  (vf 
the  bankrupt,  and  to  the  use  of  the  plaintiff,  as  his  assignee,  under  the  follow* 
ing  circumstances,  which  were  made  out  at  the  trial  before  Bbst,  C.  J^  tt 
London  sittings,  after  Trinity  term  last 

The  defendant  was  the  executor  of  one  Thomas,  to  whom  Drtng,  the  bank- 
rupt, had,  in  October,  1818,  become  bound,  on  a  valuable  consideration  for  the 
lease  of  a  *brewery,  on  a  joint  and  several  bond  for  the  payment  of  rwi 
1200/.  on  the  lOih  of  October,  1819.  L^* 

In  1819,  the  obligee  not  wanting  his  money,  took  another  bond  from  Dring 
for  the  same  amount,  payable  the  I9th  of  October,  1822. 

Thomas  having  died,  the  defendant,  his  executor,  extended  the  lime  of  m- 
ment  lo  October  19ih,  1824. 

In  August,  1822,  a  great  part  of  the  brewery  was  consumed  by  fit«,an<i 
Dnng  s  lease  terminating  August  14lh,  1824,  the  defendant  about  that  time 
agreed  lo  lake  the  fixtures  at  a  valuation,  and  deduct  the  amount  from  the  lom 
due  on  the  bond. 
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•  On  the  24lh  of  September,  1824,  the  fixtures  haviii|^  been  valued  at  422/. 
lOi.  I  !</«,  Drtog  paid  to  defendant  826/.  U.  7«f.y  the  balance  remaining  on  the 
1200/.  payable  on  the  bond  due  the  19th  of  October  following,  and  the  bond 
was  delivered  up  lo  him. 

On  the  28th  of  October,  a  commission  of  bankrupt  was  issued  against  Dring, 
•upon  an  act  of  bankruptcy  committed  on  the  18th. 

Dring,  who  wae  called  as  a  witness,  said,  that  in  tiie  middle  of  July  he  had 
examined  his  affairs,  and  found  he  was  able  to  pay  17f .  in  the  pound ;  that 
upon  the  expiration  of  his  lease  he  had  sent  two  or  three  times  to  the  defendant 
about  the  calculation  of  the  fixUires,  and  had  sold  part  of  his  stock  to  raise 
moaey  lo  pay  the  balance  on  the  bond,  when  the  valuation  was  completed. 

That  he  was  indebted  to  his  bankers  1700/.,  and  that  they  had  desired  him 
to  shoilen  his  account.  That  he  had  paid  in  200/.  shortly  before  his  bank- 
ruptcy, and  thought  the  bank  would  give  him  a  litde  time ;  that  having  a  laige 
sum  to  make  up  about  the  same  time,  for  duty,  he  sold  his  watch  and  plate 
and  some  malt  at  a  loss ;  that  he  paid  the  money  on  the  bond  to  exonerate  his 
sureties,  and  because  he  expected  other  creditors  would  get  possession  of  his 
MQ-i  property,  though  he  had  no  'intention,  at  the  time,  to  become  a  bank* 

•^  rupt  Another  witness  stated,  he  had  told  Dring  some  time  before  the 
bankruptcy,  that  nothing  but  a  bankruptcy  could  settle  his  afiairs. 

The  plaintiff's  counsel  contended  that  this  payment  was  a  fraudulent  pre- 
ference, and  made  in  contemplation  of  bankruptcy,  and  relied  on  Poland  v. 
G/jfn,  2  D.  A;  R.  Sll.t 

t  The  following  note  of  this  case  has  betn  furnished  bjr  a  gentleman  at  the  bar  :— 

POLAND.  Assignee  of  MELANCHEZ,  a  Bankrupt,  «.  6LYN. 

'  This  was  a  qnestion  of  fraudulent  preference.  A  verdict  having  been  fonnd  for  the 
plaintiff,  the  assignee  of  the  bankrupt, 

Dnman  moved  for  a  rule  niai  for  a  new  trial ;  when 

Abbott.  C.  J.,  who  tried  the  cause,  read  his  notes  of  the  evidence,  and  stated,  that  the 
bankrupt  being  called  as  a  witness,  swore  that  the  plaintiff  was  petitioning  creditor ;  that 
a  large  debt  being  due  to  the  plainiiflf^  he  (the  bankrupt)  was  arrested  on  the  24th  of 
December,  and  the  act  of  bankruptcy  was  an  imprisonment  commencing  on  that  day ;  that 
a  bill  for  a  considerable  sum.  accepted  by  the  bankrupt,  became  due  to  the  defendant  on 
ihe  15th  of  December;  payment  of  thia  bill  was  made  on  the  14th.  *'  I  applied,  (said  the 
bankrapt,)  in  September  preceding,  to  the  plaintiff  to  borrow  money.  I  could  not  go  on 
^without  it.  I  paid  the  defendant  tne  balance  due  to  bin)  on  the  14th  of  December.  I  paid 
him  because  I  thought  I  was  bound  in  honor  to  do  so ;  but  I  did  not  know  that  bankruptcy 
was  inevitable.*'  Another  witness  said,  he  told  the  bankrupt  in  September,  that  a  hank- 
ruptcv  was  the  only  mode  of  settling  his  affairs.  The  bankrupt  was  then  recalled,  and 
ataied,  that  he  had  proposed  an  assignment  for  the  benefit  of  his  creditors,  but  had  been 
told  that  it  would  not  be  accepted.  Abbott,  C.  J.,  said  he  told  the  jury,  that  the  object 
of  the  bankrupt  laws  being  to  divide  the  whole  of  the  bankrupt's  property  equally  amongst 
his  creditors,  if  a  tradesman  found  himself  in  such  a  situation  that  in  the  judgment  of  anp 
itaMonMe  man  a  bankruptey  wat  ine»tla6ie,  no  voluntary  payment  by  him  could  be  sood, 
alrhouEh  it  might  be  otherwise  if  it  were  made  under  threat  or  pressure.  The  bankrupt 
avowed  that  he  knew  he  could  not  go  on  in  September;  and  why  should  he  think  himself 
bound  in  honor  to  pay  the  defendants,  unless  he  thought  he  could  not  pay  others  7 

Batj^t,  J.  ThU  was  entirely  a  quettianfor  the  jury  ^  and  I  think  there  ia  no  reason  to 
complain  of  the  manner  in  which  it  was  left  to  them.  It  is  a  rule  of  law,  thai  if  a  man  be 
in  such  a  situation  that  he  must  be  presumed  to  think  bankruptcy  probable,  then,  if  he 
makes  a  payment  with  a  view  to  put  one  creditor  in  a  betier  situation  than  the  rest,  such 
payment  cannot  be  supported.  The  bankrupt  said,  be  paid,  not  in  consequence  of  any 
demand,  but  because  he  thought  he  was  bound  in  honor.  The  whole  of  the  case,  and  his 
credibility,  wae  entirely  a  aueetionfor  the  jury.  If  it  was  probable  that  a  bankruptcy  must 
ensue,  then  it  may  be  predicated  of  him  that  he  contemplated  it. 

UoLBOTD,  J.  I  think  there  is  no  ground  for  disturbing  the  verdict.  The  bankrupt  aa^a 
he  paid  this  debt  because  honor  bound  him.  Perhaps  honor  did  bind  him  ;  but  so  it  did  in 
Harman  v.  Fither.  Here  there  wae  eufficient  evidence  upon  which  the  jury  might  conclude 
thai  the  bankrupt  contemplated  bankruptcy. 

fivsT,  J.  I  think  the  direction  of  the'ltord  Chief  Justice  was  right,  snd  the  finding  of 
the  jury  right.  The  effect  of  the  bankrupt  laws  being  to  make  a  rateable  distribution  of 
the  property,  any  disposition  of  his  property  made  by  ibe  bankrupt  to  defeat  that  object  is 
a  fraud  upon  the  bankrupt  laws,  there  ean  be  no  reaeonable  doubt  that  this  payment  teas 
■wds  intontemplation  of  bankruptcy;  for  in  September  he  clearly  contemplated  insolveney, 


3S2  FI.MK  V.  JovM.    M.  T.  1826.  [^93 

*The  Chief  Jnstice  told  tfie  jury  that  if  they  betieved  that  Dring,  at  the  fnne 
of  the  payment  in  question,  knew  he  could  not  go  on :  knew  that  diere  was  « 
probability  of  his  becoming  a  bankrupt,  and  had  preferred  a  particular  creditor 
in  contemplation  of  bankruptcy,  the  plaintiflTs  would  be  entitled  to  aTerdict. 

A  verdict  having  acrordingly  been  found  for  the  plainttfia, 

Teuidi/,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  in  none  of  Ae 
former  cases  had  a  payment,  made  so  long  before  the  act  of  bankroptey,  and 
upon  probability  only  of  an  act  of  bankruptcy,  been  deemed  a  fraudulent  pi^ 
ference  made  in  contemplation  of  bankruptcy.  In  Harmon  ▼•  FUhttf  Oovp. 
138,  the  payment  was  made  at  the  time  of  the  act  of  bankruptcy.  So  in  Bmt 
V.  *Cooper,  Cowp.  629.  Tlie  rule  was  clearly  laid  down  in  Hari$hem  p^i 
V.  Ftodden^  2  B.  &  P.  667 :  **Any  payment  made  by  a  trader  before  an  ^ 
«ct  of  bankruptcy,  and  in  contemplation  of  such  act,  and  with  a  view  on  bis 
part  to  give  a  preference  to  a  particular  creditor,  is  Toid  ;'*  and  the  same  nde 
was  adhered  to  in  Fidgeon  v.  Sharp^  5  Taunt.  547.  The  bankruptcy  mnst  be 
impending,  and  not  merely  probable. .  But  where,  as  in  the  present  ease,  the 
payment  was  made  more  ih^n  a  month  before  the  bankruptcy,  at  a  tiiDe  ^whai 
the  bankrupt  was  worth  17f .  in  the  pound ;  where  the  payment  was  also  of  a 
bond  debt,  which  was  in  other  cases  entitled  to  some  priority;  where  the  bai^- 
rupt  himself  affirmed  that  he  did  not  at  the  time  contemplate  bankroptey,  tiie 
payment  could  not  be  ssid  to  be  a  fraudulent  preference,  or  made  in  eoBtem^ 
piation  of  bankruptcy. 

The  case  of  Poland  ▼.  Oiyn  was  certainly  an  authority  which  might  be 
relied  on  for  the  plaintiffs,  but  it  was  inconsistent  with  all  the  preceding 
A  rule  niii  having  been  gmnted, 

fPiidet  SenL,  now  showed  cause ;  he  commented  on  the  fiicts  of  the 
and  contended,  that  they  amply  warranted  the  Jury  in  finding  that  the  pa3riiiatt 
was  made  in  contemplation  of  bankruptcy,  and  in  fraud  of  the  bankrupt  laws, 
although  made  a  month  before  the  act  of  bankruptcy. 

Taddjf^  in  support  of  the  rule.  The  principle  is.  Had  the  party  the  intendcn 
to  commit  a  fraud  on  the  bankrupt  laws  f  If  the  fair  result  of  the  evidenee  be 
merely  that  the  party,  finding  his  circumstances  failing,  determines  to  pay  a 
creditor  who  is  entitled  to  a  legal  priority,  he  cannot  be  said  to  contemplate  an 
illegal  act.  To  make  it  illegal,  it  must  be  in  distinct  contemplation  of  a  dislii- 
bution,  different  from  that  which  the  law  would  *make.  That  is,  he  must  |-mk 
distinctly  contemplate  an  act  of  bankruptcy.  If  it  merely  amount  to  this,  ^ 
that  under  the  circumstances  the  party  may  probiUfly  become  bankrupt,  it 
cannot  be  said  to  be  in  contemplation  of  any  illegal  act.  The  bankruptcy  most 
be  inevitable,  or  at  least  impending. 

The  principle  of  the  early  cases  is  this :  that,  as  a  man  cannot,  after  an  act 
of  bankruptcy,  dispose  of  his  property,  neither  shall  he  do  so  when  he  is  just 
about  to  commit  one.  To  permit  the  plaintiffs  to  recover  in  the  present  case 
would  be  an  extension  of  tlie  words  of  Uie  statute : 

They  have  pointed  out  a  distinct  point  of  time,  by  which  generally  the  rijg^ti 
of  the  parties  are  fixed ;  and  the  consequence  of  carrying  the  extension  of  the 
words  of  the  statute  to  a  case  of  probability  of  future  bankruptcy  may  go  to  an 
indefinite  extent. 

Best,  C.  J.  Many  important  facts  are  omitted  in  the  published  report  of 
the  case  of  Poland  v.  Olynf  and  they  are  such  as  would  prevent  it  from  bein; 
applicable  on  the  present  occasion.  But  all  the  Court  are  of  opinion,  that  ii 
this  case  the  law  was  correctiy  stated  to  the  jury,  and  1  think  they  came  lo  a 

hiring  at  that  time  oflTered  an  auignment  for  the  benefit  of  bis  creditors.  Tbat  boai 
rejerted.  lie  mtisi  have  known  that  bankroptey  would  follow.  The  bankrapt  was  sot 
moved  in  ihe  payment  by  any  thing  done  i>y  the  defendant;  he  paid  because  boand  ii 
honor.  It  he  diet  not  know  he  was  insolvent,  why  was  he  boand  in  honor  to  pay  d•fea<^ 
ant's  debt  Brat  ?    Clearly,  therefore,  he  did  contemplate  bankruptcy. 

Rolsrtfiiiet. 
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ri^ht  conclusion ;  however,  u  we  are  not  unanimoiui  on  that  point»  a  new  trial 
WW  be  granted  on  payment  of  coels. 

Pakk«  J.  The  kw  is  correctly  stated  in  lUgton  ▼.  Skarpe;  but  I  cannot 
iccede  to  it  as  laid  down  in  the  printed  report  of  Poland  ▼•  Oh/n.  My  doubt 
on  the  present  occasion  is,  whether  the  jury  sufficiendy  considered  what  was 
the  state  of  mind  of  the  bankrupt  at  the  time  of  the  payment* 

BuRftouoH,  J.  My  opinion  is  founded  on  the  great  importance  of  this  ques- 
tion to  the  interests  of  trade. 

Mg-i      The  decision  of  a  jury  in  such  cases  ought  not  to  rest  *on  nice  distino- 
-'  tions,  but  on  some  palpable  fact,  from  which  they  may  presume  that  an 
act  of  bankruptcy  was  in  contemplation  at  the  time  of  payment. 

The  only  persoq  in  the  present  case  to  speak  directly  to  that  point,  is  the 
bankrupt  himself;  and  he  denies  that  he  had  any  such  act  in  contemplation ; 
the  opposite  inference  can  only  be  collected  from  shreds  and  patches  of  ev^> 
dence,  which  are  not  a  sufficient  ground  for  a  safe  conclusion. 

Gassleb,  J.  I  think  the  case  was  properly  leii  to  the  jury,  and  that  they 
have  come  to  a  right  conclusion;  but  as  they  may  not  have  taken  all  the  cir^ 
cumstancee  of  the  case  into  their  consideration,  a  new  trial  may  be  had  upon 
payment  of  costs. 

Rule  abeolttte. 


JONES  V.  8ILBERSCHILDT. 
CHAPPPELL  V.  Ditto. 
WORSLEY  V.  Ditto. 

8.  having  occasion  to  raise  2800/.  by  way  of  annaity,  desired  the  annaScies  to  be  divided 
into  three  ;  the  consideration  for  all  three  was  paid  at  one  time  and  place  to  one  person, 
who  was  agent  to  all  the  grantees,  and  he  retained  3002.  for  the  eipenaes  of  all  three 
anoQitiee :  Held,  that  all  three  might  be  set  aside  on  equitable  terms  on  aceonnt  of  this 
retainer,  although  the  900/.  was  retained  io  a  bank  note,  which  formed  part  of  the  oon- 
sideratioii  money  of  only  one  of  the  grantees. 

Vauohan,  Serjt.,  moved  to  set  aside  three  annuities  granted  by  the  defendant 
to  the  aboTO  plaintiffs,  and  to  vacate  a  judgment  entered  up  against  him  pursuant 
to  warrants  of  attorney,  on  an  affidavit  which  stated  that  the  defendant,  a  Dane, 
applied  through  his  solicitors  to  Howard  &  Gibbs  to  raise  2800/.,  which  they 
agreed  to  do  upon  the  grant  of  annuities  to  the  amount  of  454/.  per  annum; 
^2^  *That  the  defendant  thereupon,  in  consideration  of  770/.  expressed  in 
-^  the  deed  to  be  paid,  granted  by  indenture  of  January  3ist,  1818,  an 
annuity  of  124/.,  payable  to  the  plaintiff,  Jones ; 

That  by  another  indenture  bearing  the  same  date,  he  granted  an  annuity  of 
250/.  to  T.  Chappell,  in  consideration  of  1540/.  expressed  by  the  deed  to  be 
paid ; 

That  by  a  third  indenture  bearing  the  same  date,  he  granted  an  annuity  of 
80/.  to  P.  Worsley,  in  consideration  of  400/.  expressed  by  the  deed  to  be  paid ; 

That  the  deeds  were  drawn  up  by  Howard  dc  Gibbs,  who  acted  as  agents 
to  the  plaintiffs,  and  the  annuities  were  divided  into  three  at  the  request  of 
defendant,  the  grantor; 

That  the  defendant,  in  company  with  his  solicitor,  attended  at  Howard  i^ 
Qibbs*s  office  on  the  day  of  the  date  of  the  deeds,  when,  after  the  execution  of 
the  deeds,  and  after  defendant's  solicitor  had  withdrawn,  Gibbs  gave  the  defend- 
ant 2400/.  or  2500/.  instead  of  2800/.,  retaining  the  residue  by  way  of  oooh 
mission  for  the  loan,  and  for  expenses  of  deeds,  though  he  never  handed 
defendant^any  account  of  the  charges.    The  Court  refermi  the  matter  Io  tht 
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prothonotary ;  'end  he  reported,  that  it  being  usual  to  indorae  on  the  deeds  the 
numbers  of  the  bank  notes  in  which  the  consideration  was  paid,  he  had  dis- 
covered that  the  300/.  returned,  was  one  of  the  notes  alleged  to  hare  been  paid 
for  the  consideration  of  the  annuity  to  Chappell ;  he  also  found  that  Howard  k 
Oibbs  were  the  agents  of  the  grantees,  and  that  the  money  was  leiained  or 
returned  upon  the  execution  of  the  deeds.     A  rule  having  been  granted, 

Wildt  and  Spankief  Serjts.,  after  having  uq^ed  that  Howard  ic  Gibbs  were 
not  agents  for  the  grantees,  and  that  therefore  there  was  no  retainer,  opposed 
the  rule  on  the  part  of  Jones  and  Worsley,  on  the  ground  that  the  anoiiity 
having  been  divided  into  three  at  the  ^request  of  the  grantor,  the  con-  p^ 
siderations  were  distinct,  and  the  payments  distinct,  so  that  the  return  or  ^ 
retainer,  if  any,  applied  only  to  the  transaction  with  Chappell. 

Upon  the  first  point,  the  Court  were  clear  that  Howard  dc  Gibbs  must  be 
deemed  the  agents  of  the  grantees,  who  were  responsible  for  the  retainer  by 
their  agents,  according  to  the  decisions  in  Williamson  v.  Gooidf  I  Bingh.  171, 
itS4 ;  and  Caitan  v.  Porter,  2  Bingh.  370.     Upon  the  second, 

Best,  C.  J.,  said.  The  whole  transaction  was  originally  one ;  all  the  money 
was  paid  at  one  time  by  the  defendant,  the  agent  of  the  three  parties  receivd 
it  all,  and  did  not  retain  the  300/.  for  any  one  of  the  three  annuities,  but  for  the 
expenses  of  all.  We  should  be  trifling  with  the  act  if  we  did  not  hold  that  the 
retainer  extended  to  all  three.  The  annuities  must  be  set  aside  on  equitable 
terms,  deducting  what  may  be  due  lor  principal  and  interest  at  5  per  eent. 

Rule  absolute. 


Sir  JOHN  PERRING,  Bart.,  SHAW,  and  BARBER  t^.  HONE. 

The  plaintiflT's  name  waa  entered  in  a  book  with  iboae  of  aeveral  other  aobacribera  to  i 
projected -joint  atock  company.  The  plain  liflf  received  certain  acrip  receipta,  bat  Mid 
them  before  the  deed  for  the  formation  of  the  company  waa  executed,  oad  he  was  not 
a  Diriy  lo  fhai  deed  : 

Held,  nevcnbeless,  that  he  waa  a  partner  in  ihe  concern. 

The  plaintiffs  sought  to  recover  2000/.  on  a  promissory  note,  given  by  the 
defendant  and  others  to  the  plaintiffs*  firm  under  the  following  circumstances, 
*as  proved  at  the  trial  before  Best,  G.  J.,  London  sittings  after  Trinity  p^o 
term  last  The  declaration  contained  counts  on  the  promissory  note,  1- 
and  for  money  lent,  paid,  Slc,  The  defendant,  and  other  persons,  parties  to 
the  note,  had  in  the  year  1825  projected  a  joint  stock  company,  to  be  called 
the  Imperial  Distillery  Company.  Having  occasion  to  borrow  money  for  the 
purpose  of  the  concern,  these  parties,  in  August,  1825,  signed  a  joint  and 
•several  promissory  note  for  2000/.,  payable  to  the  plaintiffs'  order  two  mondis 
after  dale.  The  2000/.  was  advanced  to  the  company  in  the  defendant's  pre- 
sence, and  paid  into  the  bankers*  on  account  of  the  company.  When  the  note 
became  due,  a  moiety  only  was  paid,  and  the  note  on  which  the  present  action 
was  brought  was  given  for  the  residue.  This  latter  note,  as  originally  drawn, 
and  when  sigried  by  the  defendant  and  other  members  of  the  company,  was 
joint,  and  not  joint  and  several ;  and  the  secretary  for  the  company  afierwardi, 
without  the  knowledge  of  the  defendant,  interlined  the  words  jointly  end 
ieverally,  to  make  it  conformable  to  the  first  note.  An  application  by  Icdcr 
having  been  made  to  the  defendant  to  pay  his  joint  and  several  note;  be 
returned  for  answer,  that  the  communication  should  have  his  earliest  attention. 

At  the  time  wh<-.;  tue  company  was  projected,  the  names  of  Sir  John  Penrii^ 
und  Mr.  Shaw,  along  with  many  others,  were  entered  in  a  book  as  some  of  the 
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original  8ub0jribers  to  the  undertaking,  and  certain  scrip  receipts  were  issued 
to  ihem  by  the  directors,  which  scrip  was  afterwards  sold  by  Sir  John  and  Mr. 
Shaw,  before  the  execution  of  the  company's  deed,  which  deed  was  never  6i<|^ned 
by  them.  The  deed  contained  a  provision,  that  no  member  of  the  company 
shoold  dispose  of  his  share  without  notice  to  the  directors  of  the  name  and 
address  of  the  transferee. 

*301      ^P^^  ^i^  evidence,  the  Chief  Justice  thought  that  *lhe  note  was  void 
•*  against  the  defendant,  and  that  the  plaintiffs  continued  to  be  partners  in 
the  concern  ;  he  therefore  directed  a  nonsuit,  with  leave  for  them  to  move  to  set 
it  aside  and  have  a  new  trial,  or  a  verdict  entered  for  1 025/. 

Toddy ^  SerjL,  moved  for  a  rule  mst  accordingly,  on  the  ground  that  Sir  John 
Perriog  having  sold  his  scrip,  and  having  never  executed  the  partnership  deed, 
was  not  a  partner  in  the  conoern ;  and  that  the  alteration  in  the  note  having 
been  made  by  the  secretary  to  the  company,  must  be  taken  to  have  been  made 
with  the  defendant's  assent,  especially  as  the  first  note  was  in  the  same  form ; 
and  the  defendant  wrote  afterwards,  saying,  the  matter  should  have  his 
attention. 

ffilde,  Sei}t.,  opposed  the  rule.  Sir  John  Perring  became  a  partner  upon  his 
name  being  entered  with  his  assent  in  the  books  of  the  company :  the  acceptance 
of  the  scrip  was  evidence  of  such  assent ;  and  he  could  not  divest  himself  of  the 
partnership  by  merely  selling  the  scrip«  The  consequences  would  be  mischiev^ 
ous  if  persons  of  substance  were  to  obtain  credit  for  a  company  by  publishing 
their  names  as  members,  and  then  to  exempt  themselves  from  responsibility  as 
soon  as  any  charge  accrued.  The  members  of  the  company  were  ill  partners  as 
soon  as  they  agreed  to  carry  on  the  undertaking,  and  they  could  not  transfer  to 
others  a  mere  privity  of  contract  which  existed  among  themselves. 

At  all  events,  the  alteration  of  the  note  from  a  joint  to  a  several  responsibility 
has  been  eflected  without  the  defendant's  knowledge.  Without  a  new  stamp, 
even  an  acknowledgment  by  the  defendant  would  not  establish  the  note ;  but 
the  defendant's  letter  did  not  amount  to  an  acknowledgment  &vorable  to  the 
plaintiflTs  demand  against  him. 

«j j-1       *  Taddy.   If  all  the  members  of  the  company  whose  names  are  entered 
-'  in  the  original  book  are  partners,  the  defendant  is  a  partner  also,  and  as 
such,  cannot  object  to  the  alteration  of  the  note,  {Bolton  v.  Puller ^  1  B.  dls  P. 
546,)  which  was  effected  by  the  secretary  of  the  company.   Under  such  circum- 
stances, the  alteration  must  be  taken  lo  have  been  effected  with  the  defendant's 
assent,  and  therefore  does  not  exonerate  him  :  Kershaw  v.  Ckfx^  3  Esp.  N.  P. 
C.  246  :  the  alteration,  too,  having  been  made  pursuant  to  the  original  note,  to 
which  the  defendant  was  a  party,  and  being  in  effect  a  continuation  of  the  same 
transaction,  is  binding  on  him  whether  a  partner  or  not.     But  the  note  having 
been  given  to  the  plaintiffs,  not  in  their  capacity  of  partners  in  the  company, 
but  as  bankers,  and  on  a  separate  account,  they  are  entided  to  sue  the  defendant 
upon  it.     The  circumstance  of  Sir  J.  Perring's  being  a  partner  in  the  distillery 
company,  though  it  might  preclude  him  in  the  character  of  a  member  of  that 
company  from  suing  the  defendant,  does  not  preclude  him  from  suing  in  a 
totally  different  character,  namely,  as  here,  in  the  character  of  a  lender  of  money 
to  the  company.     Sir  J.  Perring,  however,  was  not  a  partner,  for  he  neither 
acted  in  the  concern  nor  signed  the  deed,  and  one  of  the  two  things  was  neces- 
sary to  constitute  him  a  partner.     In  Frazer  v.  Hopkins,  2  Taunt.  5,  it  was 
holden,  that  the  entry  of  a  person's  name  in  the  custom-house  books  would  not 
constitate  him  the  responsible  owner  of  a  ship,  unless  he  acted  as  such.     The 
sale  of  scrip  by  Sir  J.  Perring  amounted  to  nothing ;  it  was  not  the  transfer 
even  of  a  chose  in  action,  but  a  mere  claim  to  engage  m  an  inchoate  undertaking. 
Best,  C.  J.     I  reserved  these  points  at  the  trial,  not  because  there  seemed 
to  be  any  difficulty  in  them,  but  because  the  first,  at  least,  is  of  very  general 
]»22n    *ii>>portance.     With  regard  to  the  second,  it  is  clear  that  the  note  was 
-*  altered  after  it  had  been  signed  by  the  defendant.     He  subscribed  a  joint 
Vol.  XIIL— 49  2  H 
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promissory  note,  which  afterwards  was  made  joint  and  several  without  his 
knowledge  ;  as  to  him,  therefore,  it  became  void  unless  his  subsequent  assent 
can  be  shown ;  but  there  was  nothing  adduced  to  show  that  assent,  beyond  a 
letter,  in  which  he  says,  the  application  made  to  him  on  the  subject  of  the  note 
shall  have  his  earliest  attention  ;  but  giving  attention  to  a  matter  is  very  different 
from  giving  assent.  The  assent  by  the  other  partners  will  only  bind  the 
defendant  with  respect  to  acts  necessary  to  carry  on  the  partnership,  but  thef 
have  no  authority  to  make  a  joint  and  several  note  binding  on  a  partner  who 
iocs  not  sign,  where  the  note  is  not  subscribed  in  the  name  of  the  firm,  bat  by 
the  individuals  severally  composing  it. 

It  is  clear,  therefore,  the  plaintiffs  cannot  recover  on  the  promissory  note. 
Can  they  then  recover  the  money  as  lent  to  the  defendant  ?  It  was  prored, 
indeed,  that  he  was  present  when  the  money  was  advanced ;  but  it  was  not 
advanced  to  him,  but  to  the  Imperial  Distillery  Company,  and  paid  into  tbe 
bankers'  on  account  of  the  company. 

The  plaintiffs,  therefore,  as  partners  in  the  concern,  were  precluded  from 
suing  the  defendant.  It  has  been  contended  that  none  were  partners  but  they 
who  signed  the  deed.  But  all  who  subscribed  to  the  partnership  fund  mast  be 
taken  to  have  assented  to  the  deed ;  an  assent  which  the  plaintiffs  countenanced 
by  afterwards  attempting  to  dispose  of  their  interest.  Even  if  there  had  bea 
nothing  in  the  deed  to  bind  them,  they  could  only  get  rid  of  that  interest  by 
regular  notice  in  the  Gazette ;  but  it  was  provided  by  the  deed,  that  notice 
should  be  given  to  the  directors  of  the  person  to  whom  it  was  proposed  by  any 
of  the  members  to  make  a  transfer.  Without  such  a  provision,  any  person 
might  *hold  a  share  as  long  as  it  was  advantageous,  and  then  dispose  of  ^^^ 
It  to  a  pauper,  cheating  the  creditors  and  his  co-contractors.  But  a  party  ^ 
who  has  once  engaged  in  a  concern  of  this  nature  cannot  so  easily  divest  him- 
self of  his  liability.  The  present  decision  will  render  persons  of  eminence 
more  cautious  in  lending  their  names  to  an  undertaking  with  a  view  of  sellim 
out  when  shares  are  at  a  premium,  and  leaving  the  deceived  to  suffer. 

My  brothers  Park  and  BuRROuont  coincide  in  the  decision  which  has  been 
pronounced,  and  therefore  the  rule  must  be  discharged. 

Gasklbk,  J.  I  think  this  nonsuit  ought  to  stand,  on  two  grounds.  What- 
ever  weight  there  may  be  in  the  argument  that  partners  may  bind  their  firms, 
is  answered  here  by  the  circumstance  that  the  defendant  had  signed  the  note 
himself,  and  that  it  was  afterwards  altered  without  his  assent.  That  alteration 
renders  the  note  void. 

Sir  John  Perring  having  been  an  original  subscriber  to  the  undertaking,  and 
consequently  a  partner,  it  is  unnecessary  to  decide  how  far  he  incurred  or  cooid 
divest  himself  of  liability  by  the  purchase  and  sale  of  scrip  receipts. 

Rule  dischaiged. 

t  They  bad  left  the  court  when  the  argaaaent  closed. 
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•MACBEATH  v.  COATES. 


By  tin  6  6.  4,  c.  16,  it  is  enacted,  that  when  notice  it  not  given  to  dieputo  t  bankraptcy, 

it  shtU  be  proved  by  the  production  of  the  commiasion. 
Where,  Qpoo  a  trial,  no  notice  having  been  given  to  dispute  the  commission,  the  proceed* 

ings  anoer  a  commiasion  were  put  in,  as  well  as  the  commission,  and  a  perfect  petition- 

iogeraditor'a  debt  did  not  appear  upon  the  proceedings:  Held,  nevertheless,  that  the 

vaiidiiy  of  the  commission  could  not  be  disputed. 

Trk8PA;bs  for  entering  the  plaintiflT^s  house,  and  assaulting  him. 

The  defendant  justified  under  a  commission  of  bankrupt  issued  against  the 
plaintiff,  averring  that  no  more  violence  was  resorted  to  than  was  necessary. 

At  the  trial  before  Best,  C.  J.,  sittings  after  last  term,  no  notice  having  been 
given  to  dispute  the  bankruptcy,  the  commission  and  proceedings  under  it  were 
put  ia  as  evidence  of  that  fact,  instead  of  the  commission  alone,  pursuant  to 
6G.4.C.16. 

Upon  reading  the  proceedings,  however,  it  did  not  appear  by  them  that  a 
sufficient  petitioning  creditor's  debt  had  been  established ;  but  there  was  notliing 
00  the  proceedings  to  show  that  such  a  debt  did  not  exist.  Upon  the  supposed 
defect  of  evidence,  however,  of  a  petitioning  creditor's  debt,  a  verdict  was  found 
for  the  plaintiff,  which 

Fiiiig'Aan,SerJt.,  obtained  a  rule  nUi  to  set  aside,  and  enter  a  nonsuit  instead^ 
on  the  ground  that  the  commission  was  to  be  taken  as  conclusive  evidence  of 
the  bankruptcy,  unless  notice  was  given  to  dispute  it. 

ffUde^  Serjt.,  who  opposed  the  rule,  contended  that  even  if  the  commission 
were  conclusive  evidence  of  the  bmnkniplcy,  the  proceedings  under  it,  when 
once  put  in,  roust  be  taken  subject  to  any  infirmity  which  might  appear  on  the 
face  of  them;  and  that  though  the  statute  6  G.  4,  c.  16,  s.  02,  exempted  the 
*351  ''Bignees  from  the  necessity  of  proving  the  commission  where  no  notice 

-'  was  given  to  dispute  it*  yet  there  was  nothing  in  the  act  to  prevent  other 
parties  from  disproving  it,  or,  at  all  events,  from  making  use  of  documents  given 
in  evidence.  In  tlie  language  of  the  statute,  they  were  only  to  be  evidence  of 
the  matters  therein  contained.  When  the  commission  and  proceedings  under  it 
were  once  given  in,  it  was  competent  for  the  opposite  party  to  point  out  that 
they  did  not  prove  what  they  professed  to  prove.  Under  the  former  statute 
the  alleged  bankruptcy  might  always  be  disproved ;  Eilis  v.  Shirley^  3  Gampb. 
424;  MiUs  V.  ^enetU  2  M.  &  S.  556;  Richmond  v.  Heapy,  4  Gampb.  207; 
Brown  v.  ForrestaU^  1  Holt,  100;  although  the  assignees  were  spared  the  neces- 
sity of  any  other  proof  than  the  commission  where  the  bankruptcy  was  not 
disputed. 

Vaughan^  in  support  of  his  rule,  urged  that  if  any  part  of  the  proceedings 
had  been  read  impropeiiy,  it  might  be  struck  out  of  the  evidence.  Bluck  v. 
Thorn,  4  Gampb.  101. 

Best,  G.  J.  By  6  6.  4,  c.  16,  s.  02,  it  is  enacted,  ^  That  if  the  bankrupt 
shall  not  (if  he  was  within  the  united  kingdom  at  the  issuing  of  the  commis- 
sion) within  two  calendar  months  afler  the  adjudication*  or  (if  he  was  out  of 
the  united  kingdom)  within  twelve  calendar  months  afler  the  adjudication,  have 
given  notice  of  his  intention  to  dispute  the  commission,  and  have  proceeded 
therein  with  due  diligence,  the  depositions  taken  before  the  commissioners  at 
the  time  of  or  previous  to  the  adjudication  of  the  petitioning  creditor's  debt  or 
debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive  evi- 
dence of  the  matters  therein  respectively  contained  in  all  actions  at  law  or  suits 
in  equity  brought  by  the  assignees  for  any  debt  or  demand  for  which  the  bank- 
t    •36*1  '^P^  might  have  sustained  any  action  or  suit.'*    That  *is  the  same  thing 

-^  as  if  it  had  been  enacted  that  no  other  proof  shall  be  given  under  such 
circumstances.  For  if  any  proof  might  be  given,  the  remedy  intended  by  the 
act  might  be  entirely  defeated.     A  party  who  came  prepared  with  a  commis- 


386  SwEENiE  ff.  Shari*.    M.  T.  1826.  [36 

Bion  might  be  met  by  evidence  he  did  not  expect,  and  placed  in  a  wone  con- 
dition than  if  he  had  never  been  excnsed  by  the  l^slature  from  giviog  evidence 
of  the  whole  of  the  proceedings.  This  is  a  point  on  which  the  legislature  hai 
said  no  issue  shall  be  raised ;  and  if  no  issue  can  be  raised,  the  evince  pat  in 
must  be  deemed  immaterial. 

Pask,  J.  I  am  of  the  same  opinion.  The  act  referred  lo  is  reme<fial,  and 
the  Court  must  advance  the  remedy  intended.  The  defendants  establish  their 
case  by  putting  in  the  commission ;  but  all  the  proceedings  being  also  pat  in, 
the  affidavit  of  the  petitioning  creditor's  debt  appears  imperfect.  That^  how- 
ever, does  not  affect  the  defendant*s  case,  since  it  is  a  matter  which  the  act  of 
parliament  has  excluded. 

BuBRouoH,  J.  The  act  says  that  the  bankruptcy,  if  no  notice  be  given  of 
an  intention  to  dispute  it,  shall  be  taken  as  proved  by  the  production  of  the 
commission.  But  there  being  nothing  in  the  depositions  to  disprove  the  debt, 
the  commission  has  sufficiently  established  it;  and  we  should  defeat  the  inten- 
tions of  the  l^sbtture,  if  in  a  case  like  the  present  we  were  to  drive  the 
assignees  to  any  proof  beyond  the  commission. 

Gasblkb,  J.  There  was  nothing  in  the  proceedings  under  the  commiflsioa 
to  show  that  the  commission  was  not  valid ;  but  when  the  act  says  that  no  evi- 
dence shall  be  required  beyond  the  commission,  it  means  that  no  evidence 
beyond  the  commission  shall  be  admitted  on  either  side,  otherwise  the  assignee 
would  be  deluded  by  the  act. 

Rule  absolute. 


•SWEENIE  V.  SHARP.  [<37 

A  eogiumU  ghwn  by  an  insolvent  after  bis  discharge  apon  proeeeduiff  commeaesd  belbn, 
cooetitates  a  new  promiae,  upon  which  be  becosies  liable,  notwtthetaiidiiv  hu 
discharge. 

Tu  defendant,  an  insolvent,  had  given  a  eognavii  for  a  debt,  on  which  legil 
proceedings  had  been  commenced  before  he  was  discharged  under  the  insolvent 
debtors*  act.    Judgment  having  been  entered  up,  and  execution  issued  thereon, 

Wikkf  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  the  eognavii  was 
void,  as  being  in  contravention  of  the  spirit  of  the  insolvent  debtors*  act,  by 
which  it  was  intended  to  exonerate  the  insolvent  from  all  debts  due  1>efore  h^ 
discharge. 

The  cognovit  could  not  be  esteemed  a  new  promise,  and  creating  a  new  debt 
subsequent  to  the  discharge,  for  it  was  in  oontmuation  and  termination  of  the 
preceding  suit.  It  could  not  even  be  esteemed  a  voluntary  act;  for  if  the 
demand  were  just,  it  was  f\\e  defendant's  duty  and  interest  to  acknowledge  iu 
rather  than  incur  futther  costs. 

On  the  part  of  the  plaintiff,  it  was  contended,  diat  this  was  a  new  promise 
on  good  consideration,  and  binding  on  the  insolvent. 

n^lde  having  been  heard  in  support  of  his  rule. 

Best,  C.  J.,  said,  If,  instead  of  giving  a  cognovit^  and  then  applying  to  9et 
.  it  aside,  the  defendant  had  moved  to  stay  proceedings,  the  Court  would  hare 
\  assisted  him ;  but  the  cognovit^  which  he  was  not  compelled  to  give,  is  tanta- 
'  mount  to  a  new  agreement,  from  which  he  is  not  *entided  to  be  dis«  p«g 

chaiged.    The  object  of  the  legislature  was,  to  protect  the  insolvent  from  ^ 
'  demands  in  respect  of  debts  accruing  before  his  discharge,  and  not  from  netf 
enpffements  entered  into  afterwards.     It  is  true,  that  this  is  a  judgment  on  an 
old  debt,  but  the  judgment  has  been  obtained  in  a  manner  which  constitotes  a 
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new  ngreemenU  and  sn  agreement  which  the  defendant  must  be  taken  to  liave 
entered  into  voluntarily. 

Park,  J.,  aod  BuERiouom  J.,  concurred. 

Gaselse,  J.  Tlie  act  does  not  vest  the  insolvent's  future  property  in  the 
assignees,  but  eoahies  them  to  enter  up  a  judgment  for  the  purpose  of  obtaining 
it,  and  permitting  any  new  creditor  to  come  in.  It  has  been  decided,  that  a 
certificated  bankrupt  may  render  himself  responsible  by  a  new  promise,  and  the 
present  case  falls  within  the  equity  of  such  a  construction  of  the  acts.  Here  is 
a  deliberate  act  of  the  party,  permitting  a  judgment  to  be  entered  up  against 
him,  and  it  is  immaterial  whether  the  jud^ent  be  on  an  old  debt  or  not. 

Rule  discharged. 


BROWNE  V.  BROWN. 

If  hired  bail  be  pat  in  oa  a  writ  of  errori  the  plaiptilfmay  issaa  ezecatiQQ. 

The  defendant  had  put  in  hired  bail  upon  a  writ  of  error,  whereupon  the' 
plaintiff  issued  a  yLyb..*  which 

ffUde,  Serjt.,  obtained  a  rule  nin  to  set  aside,  upon  an  affidavit  that  the 
attorney  had  instructions  to  put  in  good  bail,  and  put  in  the  hired  bail;  intendlnff 
•391  ^  ^^^  *gaK>d  ones  afterwards;  the  clerk  of  the  errors  haying  informea 

^  him,  that  he  was  not  aware  of  any  rule  of  court  to  prohibit  such  bail.  No 
rule  for  better  l>ail  had  been  served. 

Taddy^  Seijt.,  eon/ra,  cited  Wiard  v.  Levi^  1  B.  A  C.  208,  in  which  the 
Goart  of  King's  Bench  had  set  aside  with  CQsia  a  rule  obtained  under  similar' 
circumstances:  and 

Per  Curiam*  Attorneys  ought  to  know  Ae  practice,  and  that  the  Court  of 
King's  Bench  has  decided  that  such  bail  shall  not  be  put  in.  It  is  a  fraud  on 
the  Court. 

Rule  discharged  with  costs. 


PICARD  V.  FEATHERSTONE. 

The  circamatance  of  an  aetioo's  being  brought  on  a  writing  is  not  groand  for  rejecting  an 
application  to  change  the  venut,  unlaaa  the  declaration  disclose  the  ezistence  of  the* 
writing. 

Vavoban,  Serjt.,  upon  a  suggestion  that  this  action  was  brought  upon  a 
Writing,  though  tfiat  (act  did  not  appear  on  the  declaration,  opposed  a  rule  nUi 
which  had  been  obtained  by  Cross^  Serjt.,  for  changing  the  vtnut.  He  cited 
Morriee  v.  Hurry^  7  Taunt.  306,  where  a  similar  application  was  discharged, 
it  appearing  on  the  declaration,  that  the  action  was  brought  on  a  charter-party. 

Per  Curiam*  All  we  need  say  here  is,  that  it  does  not  appear  on  the  decU* 
ration  that  the  action  was  brought  on  a  writing. 

Rule  absolute. 

2h2 
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♦WELLS  V.  HORTON,  Executor  of  CHARLES  BLISSETT. 

A. I  being  indebted  to  plaintiflT,  promieed  plaintiff,  tbat  in  consideration  of  hit  forbearinf  lo 

sue,  A. 'a  eiecator  anoald  pa^  him  lO.OOOf. : 
Held,  that  this  waa  not  a  promiae  required  hj  the  atatute  of  fraods  to  be  in  writin§» 

The  plaintiff  declared  :  That  said  Charles  in  hia  lifetime,  to  wit,  on  the  1st 
of  January,  1808,  to  wit,  at  London,  waa  indebted  to  Mary,  now  the  wife  of 
plaintiff,  then  being  sole  and  unmarried,  in  a  laige  sum  of  money,  to  wit,  the 
sum  of  10,000/.,  for  money  by  said  Mary  before  that  time  lent  and  advaneed 
to  Charles,  at  his  special  instance  and  request,  and  for  other  money  by  Charies 
before  that  time  had  and  received,  to  and  for  the  use  of  Mary,  and  for  other 
money  before  that  time  and  then  due  and  payable  from  Charles  to  Mary  for 
interest  upon  and  for  the  forbearance  of  divers  other  sums  of  money,  before  that 
time  due  and  owing  from  Charies  to  Mary,  and  by  Mary  forborne  to  Chariet, 
for  a  long  space  of  time  before  ^en  elapsed,  at  the  like  special  instance  and 
request  of  Charles ;  and  said  10,000/.  being  and  remaining  wholly  due  and 
unpaid,  Charles  in  his  lifetime  afterwards,  and  aAer  the  intermarriage  of  plain- 
tiff and  Mary,  to  wit,  on  the  Ist  of  January,  1816,  to  wit,  at,  dltc,  in  considen- 
tion  that  plaintiff,  at  the  special  instance  and  request  of  Charles,  would  forbear 
to  proceed  against  Charles  for  the  recovery  of  said  10,000/.  during  his  lifetime, 
undertook,  and  tlien  and  there  faithfully  promised  plaintiff,  that  his  executor 
should,  after  his  decease,  as  such  executor,  pay  to  plaintiff  said  10,000/.;  and 
plaintiff  avers  that  he,  confiding  in  said  promise  and  undertaking  of  Charles,  so 
by  him  in  his  lifetime  made  as  aforesaid,  did  forbear  to  proceed  against  Charies, 
for  the  recovery  of  said  10,000/.  during  his  lifetime,  to  wit,  at,  &c.  And  plaintiff 
further  saiih,  that  after  the  death  of  Charles  divers  goods  and  chattels  which 
were  *of  Charles  in  his  lifetime,  of  great  value,  to  wit,  of  the  value  of  r,.. 
18,000/.,  to  wit,  on  the  1st  of  January,  1826,  at,  d^.,  came  into  the  *- 
hands  and  possession  of  defendant,  as  executor,  to  be  administered,  which  goods 
and  chattels  were  more  than  sufficient  to  pay  the  just  debts,  and  legacies,  and 
funeral  expenses  of  Charles,  and  the  charges  of  proving  his  will,  to  wit,  at,  &c., 
of  all  which  premises  defendant  then  and  there  had  notice.  By  reason  of 
which  premises,  defendant,  as  executor  as  aforesaid,  then  and  there  became 
liable  to  pay  plaintiff  said  10,000/.,  when  he,  defendant,  should  be  thereunto  J 
afterwards  requested :  and  being  so  Ijabie,  defendant,  as  executor  as  aforesaid, 
in  consideration  thereof,  afterwards,  to  wi^  on  the  day  and  year  last  aforesaid, 
at.  Sic,  undertook,  and  then  and  there  faithfully  promised  plaintiff  to  pay  hioi 
said  10,000/.,  when  he,  defendant,  as  executor  as  aforesaid,  should  be  the^^ 
unto  afterwards  requested. 

Plea,  general  issue,  and  the  statute  of  limitations. 

At  the  trial  before  Bkst,  C.  J.,  London  sittings  after  Trinity  term  last,  the 
testator's  liability  and  undertaking  were  proved  by  oral  evidence  only,  to  the 
effect  stated  in  the  declaration,  a  single  witness  speaking  to  a  conversation  with 
the  testator  to  that  effect  as  far  back  as  the  year  1816;  and  it  was  objected. 
that  the  promise  ought  to  have  been  in  writing  under  the  statute  of  frauds;  a 
verdict  was  therefore  taken  for  the  plaintiff,  with  leave  for  the  defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit. 

Onslow,  Sent.,  having  obtained  a  rule  nisi  accordingly,  the  Court  now  called 
on  him  (and  friide,  Serjt.,  with  him)  to  support  their  rule. 

By  the  statute  of  frauds,  no  action  shall  be  brought  on  any  agreement  that  is 
'  not  to  be  performed  witliin  one  year  from  the  making  thereof,  unless  the  agree- 
ment, or  some  memorandum  or  note  thereof,  shall  be  in  writing.  And  although 
it  lias  been  decided,  that  where  the  'agreement  is  to  be  performed  upon  r»^^ 
a  contingency,  and  it  does  not  appear  on  the  face  of  the  agreement  that  it  ^ 
'"^  to  be  performed  after  the  year,  there  a  note  in  writing  is  not  necessary; 
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Pder  r.  Campion^  Skin.  353 ;  yet,  as  much  diversity  of  opinion  has  existed 
on  the  point,  (for  Holt,  C.  J.,  differed  and  continued  to  differ  from  the  other 
Judges;  Smith  ▼•  Wettall,  1  Ld.  Raym.  316,  7;  Francam  v.  Foster ^  Skin. 
326,)  it  may  be  allowable  to  revert  to  the  original  meaning  and  plain  construe- 
tion  of  the  statate. 

The  object  of  the  statute  was  to  prevent  recourse  being  bad  to  uncertain 
memory  at  a  distant  period  of  time,  and  that  object  would  be  defeated  if  a  man 
might  enter  into  an  engagement  to  be  carried  into  effect  af\er  his  death,  and  the 
engagement  be  proved  by  oral  evidence  ten  years  afier  it  was  made.  Under 
ordinary  circumstances,  too,  a  man  does  not  contemplate  that  an  undertaking 
to  be  accomplished  af\er  his  death  is  an  undertaking  that  will  be  performed 
within  a  year.  The  case  of  Ftnton  v.  Ernblers^  3  Burr.  1378,  is  certainly  an 
authority  the  other  way ;  but  in  Heynolda  v.  Spmeer  Cowpett  6  Yin.  Abr.  626, 
Contr,  and  Agr,^  it  was  decided  that  a  promise  to  be  performed  on  a  contin- 
gency which  might  or  might  not  happen  within  a  year  aflcr  making  the  pro« 
mise,  was  void  within  the  statute  of  frauds ;  and  the  counsel  in  Fenton  v. 
Emblert  said  he  had  searched,  and  found  the  case  in  Viner  correct.  In  Boy' 
deU  r.  Drummond^  1 1  East,  142,  and  in  BraeegirdU  v.  Heald^  I  B.  &  A.  722, 
contracts  were  held  to  fall  within  the  meaning  of  the  statute  where  only  .a  part 
of  them  could  not  be  performed  within  a  year. 

Best,  C.  J.  If  I  were  to  keep  out  of  view  all  the  decisions,  I  should  say 
this  was  not  a  case  within  the  statute.  The  words  of  the  statute  are, ''  No 
*431  '^^^^  shall  *be  brought  whereby  to  charge  any  defendant  upon  any  agree- 
-'  ment  that  n  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,*'  29  Car.  2,  c.  3,  s.  4 ;  and  the  plain  meaning  of  them  is 
confined  to  contracts  which  by  agreement  are  not  to  be  carried  into  execution 
within  a  year,  and  does  not  extend  to  such  as  may  by  circumstances  be  post- 
poned beyond  that  period ;  otherwise  there  is  no  contract  which  might  not  fall 
within  the  statute. 

It  is  admitted  that,  not  long  after  the  passing  of  the  statute,  the  twelve  Judges 
were  called  together,  and  Chief  Justice  Holt  alone  differed  in  opinion;  that 
the  same  point  afterwards  came  before  the  Court  in  Fmton  ▼.  JSmblerB*  and 
that  it  was  agreed  by  all  the  Judges  that  such  a  contract  was  not  within  the 
statute. 

The  present  case  is  clearly  distinguishable  from  BoydtU  v.  Drummond^ 
where  upon  the  face  of  the  agreement  it  appeared  that  the  contract  was  not  to 
be  executed  within  a  year. 

Park,  J.  The  contract  arises  on  an  engagement  that  in  case  of  forbearance 
a  certain  sum  should  be  paid  by  the  executor  of  the  party,  in  which  there  is 
nothing  to  show  that  the  contract  is  not  to  be  performed  within  a  year.  The 
thing  resta  on  contingency,  and  clearly  may  be  performed  within  a  year.  I 
agree  with  my  Lord  Chief  Justice,  that,  in  order  to  bring  the  contract  within 
the  statute,  it  ought  to  be  expressly  stipulated  not  to  be  performed  within  a 
year. 

It  is  true  Lord  Holt  thought  otherwise ;  but  all  the  other  Judges  of  West- 
minster Hall  concur  in  the  construction  now  put  on  the  statute.  In  Peter  v. 
*44l  ^ff^pton^  Skin.  363,  it  is  laid  down  that,  "  Where  the  agreement  is  *to 
-^  be  performed  upon  a  contingent,  and  it  does  not  appear  within  the  agree- 
ment that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing  is  not 
necessary,  for  the  contingent  might  happen  within  the  year ;  but  where  it 
appears  by  the  whole  tenor  of  the  agreement  that  it  is  to  be  performed  after  the 
year,  there  a  note  is  necessary;  otherwise  not."  Here  is  the  express  distinc- 
tion, that  the  postponement  beyond  the  year  ought  to  appear  on  the  face  of  the 
contract  in  order  to  bring  it  within  the  statute.  Wilmot,  J.,  agrees  with  the 
case  in  Salkeid,  and  says  the  statute  only  applies  to  cases  where  by  express 
provision  the  contract  is  not  to  be  performed  within  the  year.    In  Fenton  v. 
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Embler»^  Lord  Mansvikld  wm  of  (he  same  opinion,  and  denied  ilie  aa(bonty 
of  the  case  cited  irom  the  Exchequer. 

BuRBOUOHy  J.  The  qaeation  haa  long  aince  been  aet  at  rest,  and  I  hope  it 
will  not  be  again  diatnrbed. 

Ga8elee«  J.  If  we  had  for  the  first  time  been  called  on  to  pat  a  eonatno* 
tion  on  the  statute,  I  am  not  prepared  to  any  I  should  coincide  in  the  dednon 
we  now  pronounce.  The  policy  of  the  act  is  to  prevent  perjury  widi  respect 
to  contracts  entered  into  at  a  distant  intenral  of  time.  In  order  to  attain  tint 
object,  it  ought  to  appear  on  the  face  of  the  contract  that  it  will  be  perfomicd 
within  the  year,  because  there  is  no  contract  which  may  not  by  accident  be 
delayed  beyond  the  year.  But  as  the  Courts  have  always  agreed  in  a  differest 
construction,  it  would  be  too  much  new  to  introduce  a  new  one ;  1  therefore 
agree  with  the  rest  of  the  Court,  that  this  rule  must  be 

D»ciMiged.t 

t  See  GUUrt  v.  SyU$,  16  East,  154. 


*DEAN  et  a!.,  Assignees  of  PRINCE,  a  Bankrupt,  v.  M'GHIE  et  al.  ['45 

By  the  motigngt  of  a  ship,  accruing  freight  peases  to  the  mortgagee,  notwithstanding 
6  6.  4,  c.  110,  s.  45,  which  enacts  that  the  mortgagee  shall  not  be  deemed  owner,  except 
for  the  parpoae  of  making  a  traasfer. 

AssimfBiT  against  the  defendants  as  broken  employed  by  Prince  to  colleet 
sums  of  money  due  to  him.  Breach,  the  not  rendering  to  him  or  hia  assignees 
a  true  and  juat  account  of  the  moneya  collected  by  them. 

There  were  also  counts  for  money  had  and  received  to  the  use  of  Prince, 
and  to  the  use  of  the  plaintiffs  aa  aasignees,  and  on  accounts  stated  with  Prince 
and  with  plaintiffs  as  assignees.    Plea,  general  issue,  with  notice  of  aetK>ff. 

At  the  trial  before  Bbst,  C.  J.,  Ijondon  sittings  after  Trinity  term  last,  the 
facts  were  as  follow : 

In  November,  18S5,  Prince,  the  owner  of  the  ship  Rosalind,  being  already 
indebted  to  R.  L.  Chance,  borrowed  4000/.  more  of  him,  and  by  way  of  seeo- 
rity  transferred  to  him  by  bill  of  aale  the  ship  Rosalind,  then  on  her  voyafe 
home  from  Honduras,  and  certain  policies  of  insurance  effected  upon  her.  The 
habtndum  was,  to  ^  have  and  to  hold  the  said  ship  or  vessel  and  policies 
thereby  assigned  unto  and  by  the  aaid  R.  L.  Chance,  hia  executors,  adminis- 
trators, and  assigns,  subject"  to  a  proviso  for  redemption  on  payment  of  800<tf. 
with  interest,  on  the  16th  of  Jamiary,  1826.  If  failure  were  made  in  the  pey* 
ment,  Chance  was  authorized  to  sell  the  vessel  under  a  power  of  sale. 

The  money  not  having  been  paid,  a  captain  employed  by  Chance,  on  the 
26th  of  January,  1826,  took  possession  of  the  vessel  on  her  return  home,  about 
seven  miles  below  Gravesend ;  and  his  brokers  gave  notice  to  the  ^parties  r.^j 
who  had  goods  on  board,  and  claimed  the  freight  from  them.  •- 

Chance  having  put  up  the  ship  for  sale,  and  the  seamen  being  clamorous  for 
their  wages,  the  defendants  paid  the  portage  bill,  amounting  to  520/.,  and 
including  the  seamen's  wages,  by  a  draft  obtained  from  Chance  for  that  puf" 
pose ;  and  Chance  then  sold  the  ship  under  the  power  of  sale,  to  cover  his 
cUim  against  Prince,  which  amounted  to  7246/. 

Prince  was  declared  a  bankrupt,  February  4th,  1826,  and  in  March,  Chance 
cUimed  of  the  defendants  the  520/.,  which  he  had  advanced  for  the  port^ 
age  bill. 
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Tbe  defendanth  who  had  received  aboat  2S0L  of  the  freight,  beitig  then 
indemnified  by  Chance,  refused  to  pay  it  over  to  the  plaintiflb. 

Upon  this  state  of  facta,  the  plaintifis  were  nonsuited. 

Botanquei^  Serjt.,  on  a  former  day  obtained  a  rule  nm  to  set  aside  this 
nonsuit,  on  the  ground  that  by  the  bill  of  sale  the  ship  only  passed  to  Chance 
the  mortgagee,  and  not  tbe  freight;  that  under  the  4  G.  4«  c.  41,8.  43,  and 
G  6.  4,  c.  110,  s.  45,  the  mortgagee  was  declared  not  to  be  owner  except  for 
the  purpose  of  making  a  transfer,  and  thereby  was  preclnded  ftom  any  claim 
to  freight;  that  the  seamen  could  only  enforce  their  claim  to  wages,  on  the 
ship,  and  not  on  the  freight;  and  that  the  defendants  had  paid  the  wages 
without  authority. 

I^ildt  and  ddami^  Seijts.,  now  showed  cause.  At  the  time  the  freight  was 
payable,  Prince  was  neither  legal  nor  equitable  owner  of  the  ship,  Chance 
having  taken  possession  before  she  arrived  in  dock;  and  if  Prince  was  not 
owner,  the  plmtiffs  can  have  no  claim  for  the  freight.  A  conveyance  of  the 
ship  is  a  conveyance  of  the  freight  also.  But,  at  all  events,  they  cannot  elaim 
*471  ^^^  ^^^  Prince  would  have  received  had  he  continued  owner,  ^and 

^  Prince  could  not  have  obtained  the  freight  without  paying  the  seamen. 
The  captain  might  have  pleaded  payment  of  the  portage  bill  as  a  set-off  to  any 
action  against  lum ;  and  if  the  captain  might  set  it  off,  a  fortiori^  the  owner 
might,  where  it  was  actually  paid  by  him.  So,  if  the  plaintiffs  themselves  had 
taken  possession,  they  must  liave  paid  the  seamen  before  the  goods  could  have 
been  landed  and  the  freight  obtained;  and  as  this  is  in  effect  an  action  for 
money  had  and  received,  the  plaintiffs  can  only  recover  according  to  good  con* 
science.  As  to  the  objection  that  under  the  stat.  6  6.  4,  c.  110,  the  mortgagee 
did  not  become  owner,  the  statute  was  passed  for  the  benefit  of  the  mortgagee, 
to  exempt  him  from  the  responsibility  of  an  owner  where  he  has  not  actual- 
possession  of  the  ship ;  but  it  never  was  designed  to  apply  to  a  mortgagee  in 
possession,  or  to  take  from  him  any  portion  of  his  security ;  and  his  right  to  the 
freight  under  the  transfer  by  bill  of  sale  remains  as  before  the  statute :  bat 
before  the  statute,  where  M.  assigned  a  ship  to  H.  and  charter  party  to  A.,  and 
freight  was  paid  to  H.,  M.  was  held  a  trustee  for  H.  MorriMon  v.  PanonSf 
2  Taunt  407.  The  same  principle  was  acted  on  in  Splidi  v.  BowUa^  10  Essly. 
279,  where  it  was  hdden  that  on  the  owner  of  a  ship  becoming  banknipt,  die 
freight  goes  to  his  assignees,  although  the  bankrupt  may  have  disposed  of  the 
ship  by  bill  of  sale. 

B0ianguei  and  Taddy^  Serjls.,  in  support  of  the  rule,  maintained  tfiat  by 
tlie  deed  of  transfer  the  ship  only  was  assigned  to  Chance,  and  not  the  freight; 
that  being  mortgagee,  he  was  not  owner,  according  to  the  express  provision  of 

*481  ^  ^*  ^*  ^'  ^^^*  ^*  ^^^  ^^^  unless  he  *were  registered  owner,  he  could 
^  incur  no  liability,  and  could  make  no  claim.    Even  his  taking  possession 
could  not  assist  him  unless  he  were  registered. 

As  mortgagee,  he  had  no  power  except  to  make  a  transfer  of  the  ship;  and 
as  he  found  a  difficulty  in  effecting  that  while  the  seamen  were  unpaid,  the 
charge  for  these  wages  might  fall  on  the  ship,  but  could  not  iall  on  the  freight. 

t  By  which  it  is  enacted,  '*  That  when  any  transfer  of  ooy  ship  or  vessel,  or  of  any  share 
or  shares  thereof,  shall  be  made  only  as  a  security  for  the  payment  of  a  deht  or  debts,  either 
by  way  of  mortgage  or  of  assignment,  lo  a  trustee  or  trustees,  for  the  purpose  of  selling 
tbe  same,  for  the  payment  of  any  debt  or  debts,  then  and  in  every  such  case,  the  eolJector 
and  comptroller  of  the  port  where  the  ship  or  vessel  is  registered,  shall,  in  the  entry  in  the 
book  of  registry,  and  also  in  the  indorsement  on  the  certificaie  of  registry,  in  manner 
hereinbetore  directed,  state  and  express  that  such  transfer  was  made  only  as  a  security 
for  tbe  payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to  that  effect :  and  the 
person  or  persons  to  whom  such  transfer  shall  be  made,  or  any  other  person  or  persona 
claiming  under  him  or  them  as  mortgagee  or  mortgagees,  or  a  trustee  or  trustees  only, 
shall  not  by  reason  thereof  be  deemed  to  be  the  owner  or  owners  of  such  ship  or  vessel, 
any  more  than  if  such  transfer  had  been  made,  except  so  far  as  may  be  necessary  for  the 
purpose  oC  rendering  the  ship  or  vessel,  share  or  shares  so  transferred,  available,  by  sale 
or  otherwise,  for  the  payment  of  the  debt  or  debts  for  securing  the  payment  of  which  soch 
transfer  shall  have  been  made.'* 
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The  ship  alone  could  have  been  libelled  for  the  wages.  Case  of  Madonna 
D^Idra^  Dodson,  37.  The  wages,  indeed,  were  paid  before  the  freight  was 
received,  against  which  Chance,  having  no  claim,  could  set  off  nothing.  The 
money  he  had  advanced  he  could  only  claim  against  the  ship  in  addition  to  the 
other  debt,  and  deduct  it  out  of  the  proceeds  of  the  transfer.  The  defendants 
could  not  be  said  to  have  paid  it  as  agents  of  Prince,  because  they  paid  it  with* 
out  his  knowledge  or  authority. 

BuRROiroHi  J.t  Chance,  the  mortgagee,  having  taken  possession  of  the  riiip, 
was  liable  to  pay  the  *seamen*s  wages,  and  he  might  act  either  in  his  p,.g 
own  right  or  as  agent  of  Prince.  As  agent  of  Prince,  he  was  entitled  to  ^ 
authorize  the  defendants  to  receive  the  freight:  having  thus  the  freight  in  his 
hands,  it  would  be  most  unjust  if  he  were  not  allowed  to  deduct  from  it  the 
charges  he  had  incurred  for  >Drtage. 

Gassles,  J.  I  think  the  nonsuit  in  this  case  was  proper.  The  statute 
6  6.  4,  c.  110,  was  passed  for  the  benefit  of  the  mortgagee,  and  not  to  depiive 
him  of  any  means  of  indemnity  against  loss. 

Here  the  mortgagee,  upon  taking  possession,  pays  money  that  the  mortgagor 
ought  to  have  paid,  and  increases  his  debt  by  the  amount  of  that  payment ;  and 
if  he  received  money  which  the  mortgagor  had  a  title  to  receive,  he  might 
fairly  deduct  the  payment  from  the  receipt.  But  the  cases  all  show  that  the 
mortgagee  of  the  ship  has  a  right  to  the  freight. 

Best,  C.  J.  I  did  not  reserve  the  point,  because  the  case  seemed  so  plain. 
Chance  having  got  into  possession,  authorized  the  defendants  to  receive  the 
freight:  whether  entitled  to  it  or  not,  they,  as  his  agents,  would  have  been  ab 
to  detain  the  cargo  till  the  freight  was  paid ;  and  having  received  the  freight, 
they  were  entitled  to  deduct  from  it  the  charges,  without  incurring  which  the 
freight  could  not  have  been  earned.  The  action  for  money  had  and  received 
is  an  equitable  action,  and  the  defendants  may  fairly  deduct  from  any  demand 
against  them,  payments  which  the  plaintiffs  must  have  made  if  they  stand  in 
the  situation  of  the  owner.  This  would  have  been  a  complete  defence  without 
considering  the  effect  of  the  statute  6  6.  4,  c.  1 10;  but  the  object  of  that  sta- 
tute was  to  confer  a  benefit  on  mortgagees,  by  exempting  them  from  chaiges 
and  responsibilities  to  which  they  were  before  liable.  It  does  not,  however, 
^prevent  them  from  becoming  legal  owners,  or  apply  to  cases  in  which  r^^ 
the  mortgagee  has  reduced  the  ship  into  possession.  There  is,  indeed,  an  ^ 
express  proviso  enabling  him  to  take  possession  for  the  purpose  of  sale  or  other' 
noise;  that  is,  for  the  purpose  of  discharging  the  debt  due  to  him,  to  which  the 
charges  incurred  in  consequence  of  taking  possession  make  an  addition. 

The  case  of  Splidt  v.  Bowles  only  decided  that  the  transferee  could  not  soe 
for  freight  on  a  contract  entered  into  with  the  transferor,  which  is  very  different 
from  a  case  in  which  the  transferee  or  his  agent  receives  the  freight,  and  deducts 
from  it  charges  which  the  transferor  must  have  satisfied  if  he  had  remained  in 
possession.  There,  too,  the  freight  was  due  at  the  time  the  transferee  took 
possession  ;  here,  it  did  not  accrue  till  aAerwards,  when  the  ship  arrived  in  the 
dock ;  and  it  is  decided  by  Morrison  v.  Saunders,  that  the  right  to  growing 
freight  passes  with  the  ship.  At  all  events,  in  an  action  like  the  present,  the 
defendants  were  entitled  to  deduct  from  what  they  had  received,  charges  which 
the  plaintiffs  must  have  sustained  if  they  had  retained  possession  of  &e  vessel 
The  rule,  therefore,  which  has  been  obtained  for  setting  aside  the  nonsuit, 
must  be 

Dischaiiped 
Pake  J.,  was  gone  to  Cbambere. 
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WADE  and  Wife  v.  WADE. 


Affidavit  to  bold  to  bail ;  that  the  defendant  was  indebted  to  the  plaintiff  for  money 

received  to  the  uee  of  hie  wife. 
The  proeeae  was  at  the  anit  of  huaband  and  wife : 
Held,  that  the  affidaTit  waa  inaufficient. 

The  process  was  at  the  sait  of  plaintiff  and  his  wife.     The  affidavit  to  hold 
to  bail,  stated  the  defendant  to  be  indebted  to  the  plaintiff  for  money  had  and 
received  to  the  use  of  plaintiff's  wife. 
«..-.      *Wilde^  Seijt.,  having  obtained  a  rule  nisi  to  cancel  the  bail-bond,  on 

^  the  ground  that  the  affidavit  did  not  disclose  whether  the  money  had  been 
received  before  or  after  marriage. 

Toddy,  Seijt.,  who  showed  cause,  argued  that  it  was  immaterial  whether  the 
money  were  received  before  or  after  marriage.  If  it  were  received  afler  the 
marriage,  the  husband  was  entitled  to  sue  alone ;  if  before,  he  might  either  join 
his  wife  in  tlie  action  or  sue  alone.     Com.  Dig.  Baron  mid  Feme. 

Best,  G.  J.  I  think  the  affidavit  insufficient.  The  plaintiff  swears  the 
defendant  is  indebted  to  him ;  but  if  the  money  were  received  before  marriage, 
the  defendant  is  indebted  to  him  and  his  wife ;  and  the  affidavit  does  not  dis- 
close when  the  money  was  received. 

There  is  also  a  variance  between  the  affidavit  and  process ;  the  process  is  at 
the  suit  of  husband  and  wife,  while  the  affidavit  states  the  debt  to  be  due  to  the 
husband  alone. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


RULE  OF  COURT. 

Geniral  Rulb  as  to  inserting  the  Names  and  Additions  of  Bail  in  Notices 
of  justifying  the  same  Bail  as  have  been  already  put  in,  or  adding  other  Bail 
thereto. 

Whereas  great  inconvenience  hath  arisen,  and  danger  to  parties  plaintiffs 
may  arise,  by  the  non-insertion,  in  the  notice  of  justifying  the  same  bail  as  wore 

*521  P^^  ^°*  ^^  *^^  ^^^^  intended  to  be  added  to  the  original  bail,  the  names 
-'  and  descriptions  of  the  bail  intended  to  justify,  this  Court  doth  order,  that 
from  and  after  the  last  day  of  this  present  Michaelmas  term,  in  every  case 
wherein  the  same  bail  as  have  been  already  put  in,  or  wherein  other  bail  are 
intended  to  be  added  to  the  original  bail  put  in,  the  names  and  descriptions  or 
name  and  description  of  such  same  original  bail  intended  to  justify,  or  added 
bail  to  be  put  in  and  justify,  shall  be  inserted  in  every  notice  of  such  same  or 
added  bail  to  be  iustified,  or  to  be  put  in  and  justified  pursuant  to  such  notice ; 
and  that  in  default  thereof  in  either  of  the  cases  aforesaid,  no  rule  for  the  allow- 
ance of  such  same  or  added  bail  shall  be  drawn  up. 


XlfD  OF  MICHAELMAS  TERM. 


CASES 


ARGUED   AND   DETERMINED 


IN  TBI 


COURT  OF  COMMON  PLEAS, 


AHD 


OTHER  COURTS, 


HILARY    TERM, 


IN  THE 


SEVENTH  and  EIGHTH  YEARS  of  the  REIGN  of  GEORGE  IV.,  1827. 


TAYLOR  V.  COHEN. 

Several  eredltore  of  a  bankrupt  agreed  to  contribute  in  the  ueaal  wajr  to  the  expenae  of 
watching  the  proceedroga  under  the  comniiesion ;  by  the  u§ual  way  waa  meant,  that  each 
oredttor  ahould  coniribute  to  the  expenee  in  proportion  to  the  amount  of  hia  claim.  An 
attorney  employod  bv  all,  having  aued  one  of  them  for  the  amonnt  of  hia  contribatioo : 
Held,  that  another  who  had  paid  niaahare,  waa  a  eoropetem  witneae  to  prove  ihedeM- 
•nt*s  agreement. 

Thb  defendant  and  aeveral  others,  erediton  of  one  Moss,  a  banknipt,  having 
reason  to  apprehend  some  malpractice,  held  a  meeting,  and  came  to  the  follow- 
ing among  other  resolutions : 

^That  the  gentlemen  present  having  reason  to  suppose  that  fraudoleot 
demands  have  been  and  will  be  endeavored  to  be  made  upon  the  estate,— 
resolved, 

••*  That  it  is  necessary  by  every  means  to  endeavor  to  prevent  the  p,-/ 

same:  >- 

M  That  the  expenses  of  the  above  be  borne  by  the  creditors  present,  or  such 
as  may  hereafter  come  ioio  these  measures,  tit  the  Uiual  way;  but  that  any 
creditor  be  allowed  to  come  in  afWr  the  meeting  of  to-morrow  under  the  com- 


mission 


»f 


(806) 
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The  resolutioiw  were  s^ned  by  nil  the  oreditoni  present,  except  the  defend- 
ant, who  agreed  to  them,  but  refused  to  sign  when  called  on  to  do  so,  on  the 
groaad  that  it  was  the  Sabbath ;  he  being  a  Jew ;  but  of  this  eireamstanee  the 
other  creditors  received  no  notice. 

The  plaintiflT  having  acted  for  the  creditors  under  these  resolutions,  received 
from  each  a  part  of  the  amount  of  the  bill,  in  proportion  to  their  respective 
debts. 

The  defendant's  proportion  was  84/.  4«.;  %iit  he  having  refused  to  pay,  on 
the  gTouBd  that  he  had  never  signed  the  resolution,  this  action  was  brought  to 
compel  him. 

At  the  trial  before  Oasblbi,  J.,  London  sittings  after  Trinity  term  last,  one 
of  the  creditors  who  had  paid  his  proportion  of  the  bill,  was  called  to  prove  the 
defendant's  haviag  agreed  to  the  resolntionst  and  also  to  explain  what  was  meant 
by  paying  ^  in  ti^  UMwd  way^^  which  he  said  was  for  each  ereditor  to  pay  a 
part  of  the  amount  of  the  bill,  in  proportion  to  the  amount  of  his  claim  against 
the  bankrupt. 

The  testimony  of  this  witness  was  objected  to,  on  the  ground  that  he  had  an 
interest  in  the  event  of  the  cause,  inasmuch  as  the  proportion  he  would  have  to 
pay  of  the  plaintiff's  bill  would  be  laiger  if  be  faUed  to  establish  the  defendant's 
liability. 

The  witness  ha^iiig  been  admitted,  subject  to  the  opinion  of  this  Court  on  his 
competency,  and  a  verdict  having  been  found  for  the  plaintiff, 
9Ripi       *Vaughan^  Serji.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  above 

-^  objection,  relying  on  Broum  v.  Broum^  4  Taunt.  752,  where  one  of  two 
defendants  having  suffered  judgment  by  default,  was  not  permitted  to  be  a  wit- 
ness to  charge  the  other  defendant. 

ffilde^  SeijU,  now  showed  cause.  In  eases  circumstanced  like  the  present, 
the  creditors  who  employ  an  attorney  are  not  joint  contractors  lo  pay  the  whole 
of  his  biQ,  but  each  in  effect  makes  a  several  engagement  for  his  own  propor- 
tion. The  witness,  therefore,  was  in  no  wise  liable  to  pay  the  defendant's  pro- 
portion, even  if  the  plaintiff  had  failed  to  establish  his  case.  Even  if  the  witness 
be  deemed  a  joint  contractor,  the  verdict  in  this  cause  would  be  no  evidence  for 
him  in  case  the  defendant  should  sue  him  for  contribution ;  which  distinguishes 
the  case  from  Brown  v.  Brown,,  where  the  witness  rejected  on  the  score  of 
interest  was  himself  a  defendant,  and  would  have  succeeded  in  obtaining  con- 
tribution by  the  evidence  with  which  it  was  sought  to  charge  the  other  defend- 
ant. Hudson  V.  Robinson,  4  M.  &  S.  476,  is  in  point  to  show  that  the  witness 
was  competent.  There,  in  assumpsit  against  one  of  several  partners  who 
pleaded  in  abatement  that  the  others  ought  to  have  been  joined,  one  of  the  others 
was  admitted  as  a  witness  to  show  that  the  defendant  had  contracted  indi- 
vidually, but  had  used  the  partnership  style  in  fraud  of  the  partners. 

The  same  pmnt  was  determined  in  Cossham  v.  Goldney^  2  Stark.  N.  P. 
C.  414.  ^  ^ 

The  plaintiff  in  the  present  case  having  received  from  the  witness  the  amount 
of  his  demand,  could  not  afterwards  turn  round  and  require  a  further  contribu- 
tion, especially  when,  acting  for  all  the  creditors,  be  omitted  to  give  notice  of  the 
*561  "^^^^^Ai^^**  t^fiwal  to  sign  the  *agreement.  By  his  acceptance  of  the 
-  witness's  proportion,  he  impliedly  released  him  from  any  further  claim. 
Where  several  underwriters  defend  an  action  by  one  attorney,  each  stands  on 
his  own  responsibility,  and  is  not  liable  beyond  his  own  share  of  the  expense. 

Vcoighan,  Even  admitting  that  the  witness  was  not  a  joint  contractor  with 
^e  defendant,  yet,  by  involving  htm  in  the  same  charge,  he  reduces  the  demand 
^inst  himself  and  the  other  creditors :  he  was  therefore  interested,  and  ought 
to  have  been  rejected. 

Best,  G.  J.  I  think  the  witness  was  properly  received  in  this  case,  because 
die  plaintiff  had  no  demand  against  him.  The  question  turns  on  the  language 
^f  the  resolution,  **  That  the  expense  be  borne  by  the  creditors  present,  or  such 
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as  may  hereafter  come  into  these  measures,  in  the  unud  way"  Af  the  reso- 
lution does  not  explain  what  is  meant  by  the  umal  way^  we  must  mort  to  the 
parol  evidence  for  the  meaning  of  the  expression ;  and  we  find  that  it  is  for  each 
creditor  to  pay  a  part  of  the  amount  of  the  bill,  in  proportion  to  the  amount  of 
his  claim  against  the  bankrupt.  On  entering  into  such  an  undeilaking«  each 
of  the  creditors  does  not  become  responsible  for  the  solvency  of  the  others ;  for 
if  so,  few  would  attend  the  meeting :  it  was  clearly  the  understanding  of  aU 
parties,  that  each  of  them  should  ^ome  responsible  for  his  own  proponion 
of  the  expense.  The  witness,  therefore,  had  no  interest;  he  was  liaUe  00I7 
for  his  own  share,  and  that  the  plaintiff  had  received.  The  case  is  deaily 
distinguishable  from  that  of  Brown  v.  Brown^  in  which  the  witness  was  a  joint 
contractor. 

Park,  J..  The  witness  in  the  present  case  was  not  a  joint  contractor,  nor 
in  any  way  answerable  for  the  'defendant's  share.  The  creditors  agree  p„. 
10  contribute  to  the  expense  of  the  proceeding,  accordiQg  to  the  proportion  ^ 
of  their  respective  debts  ;  and  it  would  be  hard  if  the  witness  should,  in  respect 
of  his  small  debt,  be  responsible  to  the  same  extent  as  the  defendant  in  respect 
of  his  larger  claim.  In  actions  upon  policies  of  insurance,  where  sevenl 
underwriters  subscribe  for  different  sums,  they  commonly  join  in  contribating 
to  the  expense  of  the  defence,  but  if  one  of  Uiem  should  prove  insolvent,  the 
attorney  does  not  come  on  the  others  for  his  share.  In  the  present  case  each 
of  the  creditors  was  responsible  for  himself  only. 

BuRRouoH,  J.  The  parol  evidence  was  received  in  this  case,  not  to  con- 
tradict, but  to  explain  the  written  document;  and  when  admitted,  it  turns  out 
that  paying  in  the  UBual  vt^y  means  that  each  creditor  shall  be  responsible  for 
his  own  share  of  the  expense  only ;  so  that  the  witness,  having  paid  his  share, 
had  no  longer  any  interest,  and  was  clearly  competent. 

Gasxles,  J.,  concurring,  the  rule  was 

Discharged. 


BIRE  t;.  MOREAU. 

Verdict  for  defendant  in  Jul  v.  Committion  of  bankrupt  against  plaintiff  in  Angnsti 
judgment  against  him,  ana  certificate  under  the  commission,  for  him,  in  Michaelmai 
term  ensuing :  Held,  that  he  was  liable  to  an  execution  for  costs,  notwithstanding  6  G. 
4,  c.  16,  a.  56. 

In  July  a  verdict  in  this  cause  was  given  for  the  defendant.    In  August,  a 
commission  of  bankrupt  was  issued  against  the  plaintiff.     In  Michaelmss  term 
the  plaintiff  obtained  his  certificate.    In  the  same  term,  but  *sub8equently  |-«^ 
to  his  obtaining  the  certificate,  judgment  was  signed  for  the  defendant,  ^ 
and  costs  taxed,  and  shortly  afterwards  execution  issued  for  the  costs. 

Taddyf  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  execution,  on  the  gropnd 
that  the  demand  for  the  costs  might  have  been  proved  under  the  eommisnoot 
and  was  therefore  barred  by  the  certificate. 

Upon  the  verdict  being  giveut  the  defendant's  costs  were  a  debt  depending 
on  a  contingency,  (namely,  the  contingency  of  a  motion  for  a  new  trial  beii^ 
made  and  refused,)  and  as  such  might  have  been  valued  and  proved  under 
6  G.  4,  c.  10,  s.  66;  that  section  having  in  effect  prescribed  a  different  nk 
from  the  rule  laid  down  in  fFalker  v.  Bamti,  6  Taunt.  778;  and  Scott  t. 
AmbroMt^  3  M.  &  S.  820, 

Vaughanf  Serjt.,  showed  cause.  The  fifty«sixth  section  of  6  G.  4,  e.  1% 
applies  only  where  the  bankrupt  has  **coniraci€d  any  debt  payable  on  a  eon- 
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f  .g-|  tingency/'t  The  *coflt8  for  which  this  execation  was  issued  are  not  ia 
-'  debt  contracted,  bat  a  payment  to  which  the  bankrupt  has  become  liable 
in  invitum ;  and  section  68  applies  only  to  the  plaintiff's  costs.  The  statute, 
therefore,  not  applying  to  the  defendant,  the  case  falls  within  the  rule  in 
Wolktr  V.  Barnes, 

Taddy,  Serjt.  Upon  the  verdict  being  given,  the  costs  were  an  inchoate 
debt,  for  which,  ader  judgment,  the  defendant  might  have  sued.  He  was  enti- 
tled, therefore,  to  have  it  valued  under  the  commission,  like  any  other  contin- 
gent debt,  and  could  not  resort  to  an  execution. 

fiE8T,  C.  J.  Although  this  is  a  hard  case,  I  think  the  act  does  not  apply. 
The  costs  for  which  the  plaintiff  is  liable  are  not  a  dtbt  eontracied  within  the 
meaaing  of  the  fifty-sixth  section.  If,  upon  verdict,  the  costs,  as  it  has  been 
aigoed,  become  an  inchoate  debt,  the  fifty-sixth  section  would  have  been  alto- 
gether unnecessary. 

Park,  J.  It  has  been  admitted  that,  but  for  the  6  6.  4,  this  is  a  clear  casct 
according  to  the  decision  in  Walker  v.  Barnes.  But  the  6  6.  4  has  not  made 
any  alteration.  I  cannot  say  that  the  costs  for  which  the  defendant  has 
obtained  judgment  are  a  debt  contracted  by  the  plaintiff.  There  is  no  con- 
tract between  the  parties  in  respect  of  these  costs.  The  fifty-eighth  section 
provides  only  for  costs  obtained  by  the  plaintiff^  and  entirely  omits  any  men- 
tion of  a  defendant. 

BuREonoH,  J.     These  costs  do  not  arise  out  of  any  contract  on  a  contin* 

gency.    Such,  for  instance,  as  a  policy  of  insurance.     A  loss  occurring  after 

the  bankruptcy,  in  respect  of  such  a  contract,  might  perhaps  be  proveable 

«gg-i  under  the  commission.     But  neither  on  the  *spirit  nor  the  words  of  the 

^  act  can  the  plaintiff  be  exempted  from  the  present  claim. 

Gaselbk,  J.,  concurred,  and  the  rule  was 

Discharged. 

t6  6.  4,  c.  16,  8.  56.  And  be  it  entcted,  that  if  any  bankrupt  aball,  before  the  iaaaing 
of  the  commiseiont  have  contracted  any  debt  payable  upon  a  contingency  which  ahall  not 
have  happened  before  the  ieauing  of  auch  commiaaion,  the  i^raon  with  whom  each  debt 
has  been  contracted  may,  if  he  think  fit,  apply  to  the  commiaaionerf  to  set  a  value  upon 
Buch  debt ;  and  the  commiaeionera  are  hereby  required  to  ascertain  the  value  thereof,  and 
to  admit  auch  peraon  to  prove  the  amount  so  aacertained,  and  to  receive  dividends  thereon ; 
or  if  such  value  shall  not  be  so  aacertained  before  the  contingency  ahall  have  happened, 
then  auch  peraon  may,  after  auch  contingency  ahall  have  happened,  prove  in  reapect  of 
such  debt,  and  receive  hia  dividend  with  the  other  creditors,  not  disturbing  any  former 
dividends ;  provided  such  person  had  not,  when  auch  debt  was  contracted,  notice  of  any 
act  of  bankruptcy  hj  such  bankrupt  committed. 

5eef.  58.  And  be  it  enacted,  that  if  any  plaintiff  in  any  action  at  law  or  suit  in  equity, 
or  petition  in  bankruptcy  or  lunacy,  ahall  have  obtained  any  judgment,  decree,  or  order 
against  any  person  who  shall  hereafter  become  bankrupt,  for  any  debt  or  demand  in 
renpect  of  which  auch  plaintiff  or  petitioner  ahall  prove  under  the  commiasion,  auch  plain- 
tiff or  petitioner  shall  ajao  be  entitled  to  prove  for  the  coats  which  he  shall  have  incurred 
in  obtaining  the  same,  although  auch  coata  ahall  not  have  been  taxed  at  the  time  of  the 
bankruptcy. 


MORRISON  V.  MUSPRATT  et  al. 

A  female,  upon  whose  life  it  waa  propoaed  to  effect  an  inanrance,  was  re|>reaented  to  the 

inaurera  in  December,  1822,  by  A.,  a  medical  man,  aa  enjoying  ordinarily  a  good  atate 

of  health : 
The  aame  rcpreaentition  waa  repeated  by  A.  in  March,  and  the  inanrance  waa  effected  in 

April,  1823 : 
Between  December,  1822,  and  March,  1823,  ahe  bad  been  ill  with  a  pulmonary  attack, 

and  waa  attended  by  B.,  but  no  diacloaure  of  theae  circumatancea  waa  made  to  tbe 

inaurera : 
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In  April,  1824,  the  di«d  of  fmlmonaiy  diieMe: 

Held,  on  motion  for  a  new  trial,  chat  ihe  jury  ought  to  hare  been  called  on  to  conaidei 
whether  the  illnets  in  1823,  and  the  attendance  of  B.,  ought  to  have  been  discloeed  to 
the  insurers,  and  that  it  was  not  sufficient  to  direct  them  generally,  to  consider  whether 
or  not  there  bad  been  any  misrepresentation. 

This  was  an  action  on  a  policy  of  insurance,  executed  by  the  defendants  on 
the  life  of  a  Mrs.  El^e. 

At  the  trial  before  Abbott,  G.  J.,  Lhicoln  Summer  Assises,  1^80,  it  appeared 
that  for  some  years  previous  to  December,  1822,  Mrs.  Elgie  had  been  int 
delicate  state  of  health,  exhibiting,  particularly  in  the  year  1821,  symptoms 
which  were  thought  to  be  phthisical;  and  having  been,  in  October,  1822,  twic^e 
alarmingly  ill,  in  December,  1822,  Mr.  Boot,  a  medical  practitioner,  who 
resided  some  miles  off,  and  was  not  then  in  attendance  upon  her,  but  who  bsd 
known  her  for  many  years,  was  sent  for  to  examine  her,  with  a  view  to  the 
present  insurance ;  he  examined  particularly  the  state  of  her  lungs  and  liver, 
and  finding  them,  as  he  thought,  sound,  certified  to  the  defendants  that  the 
ordinary  state  of  her  health  was  good.  On  the  I9th  of  March  following,  he 
gave  another  certificate  to  the  same  effect,  upon  which  the  insurance  was 
effected  in  April,  1823.     Mrs.  Elgie  died  of  diseased  Itings  in  April,  1824. 

^Between  December,  1822,  and  the  19th  of  March,  1823,  she  was  p,^| 
attended  by  Mr.   Bland,  a  medical  practitioner  who  resided   in   her  *- 
neighborhood. 

She  had  a  troublesome  cough,  and  became  much  emaciated :  her  diet  was 
regulated,  with  a  view  to  add  to  her  strength  without  increasing  fisbrile  symp* 
toms  and  irritation,  to  which  she  was  then  subject  in  the  evening;  but  Mr. 
Bland  thought  that  disease  of  structure  had  not  taken  place. 

When  the  insurance  was  effected,  no  communication  was  made  of  this  illaess 
or  of  the  attendance  of  Mr.  Bland. 

The  learned  Chief  Justice  left  it  lo  the  Jury  generally  to  say,  whether  any 
misrepresentation  had  been  made  to  the  defendants,  but  did  not  expressly  call 
on  them  to  consider  whether  the  illness  in  January  and  February,  1823,  and 
the  attendance  of  Mr.  Bland,  ought  to  have  been  communicated  before  the 
insurance  wais  effected. 

A  verdict  having  been  found  for  the  plaintiff, 

ff^ildt,  Seijt.,  in  the  last  term  obtained  a  rule  fdsi  for  a  new  trial,  on  the 
ground  that  there  had  not  been  so  full  a  disclosure  to  the  defendante  of  Mrs. 
£lgie*s  situation  as  they  were  entitled  to  receive. 

Vaughan  and  Taddy^  Serjts.,  who  showed  cause,  contended  that  all  which 
it  was  material  for  the  defendants  to  know  was,  the  condition  of  the  life  at  the 
time  of  the  insurance,  and  that  there  was  no  evidence  to  show  that  Mrs.  Elgie 
was  not  in  good  health  on  the  19th  of  March,  and  the  2Sd  of  April.  Provided 
her  health  was  re-^stablished  at  the  time  of  the  insurance,  the  knowledge  of  her 
previous  condition  could  be  of  no  importance  to  the  defendants. 

*Boaanquet,  Serjt.,  in  support  of  the  rule,  argued  that  if  the  defendants  p^^ 
had  been  made  acquainted  with  the  previous  illness,  they  might  have  ^ 
been  deterred  from  ihe  insurance  by  the  apprehension  of  a  relapse ;  and  he  cited 
Carter  v.  Boehn,  3  Burr.  1906;  Bufe  v.  Tlimer,  2  Marsh.  47;  and  Fltzker- 
bert  V.  Mather^  1  T.  R.  12,  to  show  that  an  insurance  is  a  contract  ubtrrimx 
fidei^  and  that  it  is  avoided  by  the  suppression  of  any  circumstance  which  may 
assist  the  insurer  towards  forming  a  correct  judgment. 

Best,  C.  J.  Whether  or  not  it  was  material  for  the  defendants  to  have  been 
made  acquainted  with  the  fact  which  has  been  witliheld  from  their  knowledge* 
is  a  question  for  the  jury.  It  is  probable,  however,  it  would  be  esteemed 
material,  because  all  insurance  offices  are  desirous  to  consult  with  the  medical 
man  who  has  been  last  in  attendance  on  the  life  insured. 

I  think,  therefore,  there  should  be  a  new  trial  on  payment  of  costs,  as  the 
attendance  of  Bland  on  Mrs.  Elgie  was  not  disclosed  to  die  insuren. 
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BuiROVoH,  J.  Advantage  ought  not  to  be  taken  of  the  omission  of  triding 
circuiiHtances.  But  the  attendance  of  Bland  on  Mrs.  Elgie  ought  to  have  bt>en 
brought  to  the  attention  of  the  jury^  to  decide  whether  or  not  it  ought  to  have 
been  disclosed  to  the  defendants. 

G Alius,  J.  We  do  not  lay  it  down  as  a  rule,  that  the  omission  to  bring  to 
the  coosideration  of  the  jury  any  single  circumstance  shall  in  all  cases  of  this 
nature  afford  a  ground  for  a  new  trial;  but  if  the  defendants  in  the  present  case 
had  knovn  of  the  attendance  of  a  medical  man  from  January  to  March,  before 
^g^-.  they  signed  the  policy,  it  is  probable  they  would  have  paused  or  *have 

'  -^  altered  their  terms.  The  jury,  therefore,  ought  to  have  considered  tlie 
materiality  of  chat  circumstance,  and  the  defendants  are  entitled  to  make  the 
present  rule 

Absolute. 


EVANS  V.  BIDGOOD. 

Where  the  defendant  was  arrested  on  a  testatMm  eupias  into  Devonabire,  without  any 
aSicUvii  filed  on  issuing  the  ieatalum  eapiatt  an  affidavit  having  been  filed  on  issuing  a 
previous rspMs  inio  Cambridgeshire:  field,  regular,  though  the  teMtatumwu  not  tested 
00  ihe  qmartodie  fost  of  the  original ;  the  filacer  for  Cambridgeshire  being  the  proper 
officer  10  issue  writs  into  Devonshire. 

Where  the  demnnd  is  made  up  of  several  items,  it  is  sufficient  to  indorse  the  total  of 
them  on  the  wrii 

The  defendaint  was  arrested  in  Devonshire^  on  the  29d  of  November,  1826, 
on  a  testaium  eapia$  directed  to  the  sheriff  of  DeTon,  dated  November  0, 
1826,  returnable  in  eight  days  of  Hilary,  and  reciting  a  capia$  to  the  sheriflf 
of  Cambridgeshire,  *'at  a  certain  day  now  past,  returned  to  our  justices  at 
Westminster." 

This  writ  was  indorsed,  **  Oath  for  2000/.  Affidavit  filed  in  Cambridgeshire, 
I7ih  November,  1828." 

A  precipe  into  Cambridgeshire  had  been  filed  with  the  filacer  of  the  county 
of  Cambridge  on  the  17th  of  November,  returnable  in  fifteen  days  of  St. 
Martin.  But  no  original  had  been  returned  and  filed  with  the  filacer  for  that 
county,  and  no  affidavit  or  prsecipe  had  been  filed  with  the  filacer  of  the  county 
of  Devon,  in  or  as  of  Michaelmas  term  last.  The  affidarit  into  Cambridge- 
shire was  for  1345/.  7«.  Oi/.  due  on  bond,  and  for  650/.  129.  6(/.  for  money 
lent. 

Upon  an  affidavit  stating  these  facts, 

Jhsanquei^  Serju,  moved  for  a  rule  nt^t  to  discharge  the  defendant,  and  set 

*64l  ^'^^  ^^  proceedings  on  the  arrest,  *upon  the  defendant's  filing  common 

^  hail.     He  objected  that  an  affidavit  on  a  capiat  would  not  support  a 

i  second  writ,  unless  the  second  writ  were  founded  on  the  first;  Dorcilie  v, 

y^hoomwdl^  3  Bingh.  39 ;  that  the  testatum  capias  in  the  present  instance 

,  Was  not  founded  on  the  capias,  because  it  was  not  tested  on  the  quarto  die  post 

of  the  original  writ.     The  affidavit,  therefore,  was  sworn  before  the  wrong 

officer,  and  was  of  no  avail.    Daiton  v.  Barnes^  I  M.  &  S.  230.    It  might  not 

be  necessary  for  the  plaintiff  to  issue  an  original  in  the  first  instance;  but 

laving  done  so,  and  founding  his  proceedings  upon  it,  they  could  not  be  sup- 

rrted  unless  they  were  regular. 
He  also  objected  that  under  the  12  6.  1,  c.  29,  a  plaintiff  is  not  to  have  the 
benefit  of  an  arrest  unless  the  sum  or  sums  due  to  him  are  indorsed  on  the 
|writ,  and  that  though  it  might  not  be  necessary  in  an  arrest  upon  a  balance  of 
liQ  account  to  set  out  all  the  items  of  the  account,  yet  where  the  demand  was 
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on  a  bond,  and  for  money  dne  on  aimple  contract,  the  indorseoient  should 
specify  the  amount  of  each. 

A  rule  m4t  was  granted,  against  which 

WUdt^  Seijt.,  showed  cause,  and  with  respect  to  the  first  objecti<m  relied  on 
Anderson  v.  Hayman^  8  Taunt.  242,  where  the  defendant  having  been  arrested 
upon  a  cqptas  directed  to  the  sheriff  of  London,  which  issued  upon  an  office 
copy  of  an  affidavit  of  debt  sworn  before  the  filacer  for  Devon,  and  no  affidavit 
wad  made  before  the  filacer  for  London,  it  was  holden  that  the  proceedings 
were  regular.  In  Daiton  v.  Barnes  the  affidavit  was  not  filed  with  the  proper 
officer;  but  the  61acer  for  Cambridgeshire  is  the  proper  officer  for  issuing  writs 
into  Devon.  In  answer  to  the  second  objection  he  cited  Boyd  v.  r-^^ 
^Durandf  2  Taunt.  161,  where  it  was  held  not  necessary  for  the  instnic-  «- 
tions  to  the  filacer  to  contain  a  clause  ae  etiam. 

Bosanquei.  In  the  present  case  no  office  copy  of  the  first  affidavit  wtf 
used,  as  in  Anderson  v.  Hayman. 

Best,  C.  J.  In  the  Court  of  King's  Bench  latitats  have  issued  for  ages 
without  a  previous  bill  of  Middlesex,  on  which  they  are  supposed  to  be 
grounded ;  so  in  this  Court  writs  of  capias  have  always  issued  without  a  pre- 
vious original,  which,  in  case  of  outlawry,  we  allow  to  be  supplied  at  anytime; 
and  we  should  do  so  here  if  it  were  necessary,  which,  however,  is  not  the  case. 
The  decisions  in  which  a  second  affidavit  has  been  required,  are  cases  in  which 
the  first  has  not  been  filed  with  the  officer  who  issued  the  second  writ;  but 
here  the  filacer  for  Cambridgeshire  is  the  officer  who  bsued  the  testatum  into 
Devon.  With  regard  to  the  second  objection,  this  is  the  first  time  it  has  been 
taken  since  the  passing  of  the  statute.  Tlie  language  of  the  act,  however,  ena- 
bles the  party  to  comprise  the  demand  in  one  amount,  as  well  as  to  set  oat  the 
separate  items,  and  the  practice  has  always  been  conformable  to  this  constmc- 
tioa.  If  the  sums  amount  to  more  than  10/.,  the  sherifif  is  bound  to  arrest,  aod 
the  amount  may  be  stated  in  one  total. 

Park,  J.  In  Dorviile  v«  JVhoomwM^  the  first  eapias  issued  on  an  afiidarit 
filed  with  a  filacer  of  one  oouaty,  and  ^e  second  was  issued  without  any  affi- 
davit for  the  filacer  of  the  second  county.  But  here  the  filacer  for  Cambridge- 
shire was  the  proper  officer  to  issue  the  testatum  into  Devon,  so  that  there  was 
no  reasou  for  a  second  affidavit. 

There  is  no  weight  in  the  second  objection.    It  has  been  the  constant  prac- 
tice, and  is  quite  sufficient  under  *the  statute,  to  combine  all  the  items  of  r»g^ 
the  demand  in  one  total,  as  the  sum  for  which  the  sheriflT  is  to  maVe  the  ^ 
arrest. 

BuRRouoM,  J.  The  only  object  of  the  act  was  to  instruct  the  sheriff  as  io 
the  amount  for  which  he  is  to  make  the  arrest.  There  is  no  ground  for  the 
first  objection. 

Gaseleb,  J.  Tne  first  objection  is  answered  by  the  fact,  that  the  affidavit 
has  been  filed  with  the  proper  officer.  The  second  objection  cannot  be  sop- 
ported.  The  only  object  of  the  indorsement  on  the  writ  is,  to  inform  the  shenn 
of  the  amount  for  which  he  is  to  require  bail. 

Rule  discharged. 
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ADAMSON  V.  IaRVIS. 


Where  the  plaintiflT,  an  auctioneer,  aold  goods  under  order  of  the  defendant,  wht/  had  n« 
right  to  dispose  of  them,  and  the  true  owner  afterwards  recovered  against  tho  plaintiff; 
a  deeltration  in  case,  which  alleged  that  the  defendant  being  possessed  of  the  goods, 
represented  to  the  plaintiff  that  he  was  entitled  to  dispose  of  them  ;  that  the  plaintiff,  in 
consequence,  at  the  defendant's  request,  sold  them  by  auction,  and,  after  deducting  cer 
tnin  charges  for  hie  trouble,  paid  the  residue  of  the  proceeds  to' the  defendant ;  that  the 
defendant  deceived  the  plaintiff  in  this,  that  he  was  not,  at  the  time  of  the  sale,  entitled 
to  dispose  of  the  goods ;  that  the  true  owner  afterwards  recovered  the  value  of  the  plain* 
tiff,  and  that  the  defendant  refused  to  reimburse  him  :  Held  sufficient  after  verdict. 

A  vgRDiGT  was  entered  for  the  plaititifT  upon  a  count  which  staled,  that 
defendant,  on  the  18th  of  April,  1617,  to  wit,  at  London,  was  possessed  of 
diven  cattle,  goods,  and  chattels  of  grreat  value,  to  wit,  of  ^e  value  of  1100/.« 
and  being  so  possessed  thereof,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  represented 
and  affirmed  to  plaintiff  that  he  defendant  was  legally  and  of  right  entided  to 
,g«-|  sell  and  dispose  of  said  cattle,  *goods,  and  chattels,  and  then  and  there 
•^  requested  plaintiff  to  put  up  and  expose  the  same  to  sale  by  public  auc-* 
tionfor  him  defendant;  that  plaintiff,  confiding  in  the  said  representation  and 
affirmation  of  defendant,  and  believing  tlie  same  to  be  true,  and  not  knowing  to 
the  contrary  thereof,  did  afterwards,  to  wit,  on,  ^m  at,  ^.,  put  up  and  expose 
to  sale  by  public  auction  the  said  cattle,  goods,  and  chattels,  and  then  and  there 
sold  the  same  to  divers  persons  there  then  assembled  for  the  purchase  thereof^ 
for  a  large  sum  of  money,  to  wit,  the  sum  of  601/.  2f .  9d. ;  and  plaintiff,  after 
deducting  and  paying  thereout  divers  sums  of  money,  which  he,  plaintiff,  was 
entitled  to  deduct  and  bound  to  pay  thereout,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  187/.  18s.  1  Ic/.,  paid  orer  the  residue  thereofy 
to  wit,  the  sum  of  413/.  8s.  10(i.,  to  defendant ;  whereas,  in  truth  and  in  fect^ 
defendant  deceived  and  defrauded  plaintiff  in  this,  to  wit,  that  defendant  was 
not,  at  the  time  of  the  said  sale,  legally  or  of  right  entitled  to  sell  and  dispose  of 
the  said  catUe,  goods,  and  chattels,  or  of  any  part  thereof,  to  wit,  at  London 
aforesaid. 

Plamtiff  farther  saith,  that  afterwards,  to  wit,  on  the  16th  of  May,  1822,  at 
Westminster,  to  wit,  at,  ^.,  before  the  Right  Honorable  Sir  Robert  Dallas 
and  his  companions,  then  being  his  present  majesty's  justices  of  the  Bench* 
there,  to  wit,  at,  &c.f  one  Joseph  Somersett,  as  the  true  and  lawful  owner  of 
the  said  cattle,  goods,  and  chattels,  at  the  time  they  were  so  exposed  to  sale  as 
aforesaid,  brought  a  certain  action  against  plaintiff,  to  recover  the  value  of  said 
cattle,  goods,  and  chattels,  so  sold  by  plaintiff,  as  aforesaid,  and  such  proceed- 
ings were  thereupon  had  in  the  said  action  that  the  said  Joseph  Somersett  after« 
wards,  to  wit,  in  Trinity  term,  in  the  third  of  the  reign  of  his  said  present 
majesty,  before  the  said  justices  of  the  bench  at  Westminster,  aforesaid,  to  wit, 
*681  ^^  ^*'  ^y  ^^  consideration  and  judgment  *of  the  said  Court,  recovered 
-^  against  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  1 100/.,  as  and  for 
the  value  of  the  said  catde,  goods,  and  chattels,  so  sold  by  plaintiff  as  last  afore* 
said,  and  the  further  sum  of  05/.  for  costs  and  charges  by  Somersett,  about  his 
said  suit  in  that  behalf  expended,  making  together  the  sum  of  1 105/.,  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  Court  at  Westminster 
aforesaid,  more  fully  appears,  te  wit,  at^  Sic, 

That  afterwards,  to  wit,  en  the  28d  of  November,  in  the  year  last  aforesaid^ 
at  Jiondon  aforesaid,  he,  plaintiff,  was  forced  and  obliged  ii  pay,  and  then  and 
there  did  pay,  to  said  Joseph  Somersett,  die  said  sum  of  1 105/.,  and  was  also 
then  and  there  forced  and  obliged  to  lay  out  and  expend  a  certain  other  large 
sum  of  money,  to  wit,  the  sum  of  500/.,  in  and  about  defending  the  said  action 
so  brought  against  him,  as  last  aforesaid,  and  in  and  about  taking  and  pursuing 
other  necessary  proceedings  made  incumbent  upon  him  in  consequence  of  the 
laid  sale  and  the  said  recovery ;  of  all  which  premises,  the  said  defendant  after* 
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wards,  to  wit,  on,  &c.,  at,  &c.,  had  notice,  and  then  and  there  ought  to  hare 
paid  and  satisfied  to  plaintiff  the  said  sums  of  money,  which  he,  plaintiff,  was 
60  forced  and  obliged  to  pay,  lay  out,  and  expend  as  aforesaid,  and  was  then 
and  there  requested  by  plaintiff,  to  pay  him  the  same  ;  nevertheless,  defendant, 
not  regarding  his  duty  in  that  behalf,  but  intending  and  contriving  to  defraud 
and  injure  plaintiff  in  this  respect,  did  not  nor  would  (although  often  requested) 
pay  or  satisfy  to  plaintiff  the  said  sums  of  money  above  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly  refused,  and  still 
doth  refuse  so  to  do,  and  the  same  anc^  every  part  thereof  still  remain  whoQy 
due  and  unpaid  to  plaintiff. 

Taddy,  Seijt.,  in  the  last  term  moved  for  a  rule  nisi  in  arrest  of  judgment, 
on  the  ground  that  the  count  was  *ili  conceived.  It  was  neither  ex  eon-^  r»gg 
tractu  nor  ex  delicto.  There  was  no  retainer  of  the  plaintiff  by  the  ^ 
defendant  stated,  no  employment  of  him  for  reward,  no  promise  on  either  side 
to  raise  an  assumpsit;  and  there  was  no  allegation  of  fraud,  of  malicious  mi;»- 
misrepresentation,— no  edenieti — ^to  constitute  a  tort;  on  the  contrary,  what- 
ever might  have  been  the  case  at  the  time  of  the  sale,  at  the  time  of  the  repre- 
sentation it  appeared  that  the  defendant  was  lawfully  in  possession  of  the  pro- 
perty in  question.  Haycrafl  v.  Creaay^  2  East,  92,  was  an  express  decision  to 
show,  that  an  action  of  tort  would  not  lie  unless  the  misrepresentation  com- 
plained of  were  wilful,  and  intended  to  deceive. 

Wilde^  Serjt.,  contra.  Enough  is  stated  on  this  count  to  warrant  a  judg- 
ment against  the  defendant,  after  verdict.  The  representation  that  the  defend- 
ant was  entitled  to  sell,  amounts  to  an  express  warranty  to  save  the  plaintiff 
harmless :  it  would  have  been  a  warranty  to  a  purchaser,  and  is  equally  so  to 
an  agent.  Where  there  is  an  express  warranty,  it  is  not  necessary  to  aver 
that  the  defendant  knew  it  to  be  false,  or  that  he  intended  to  defraud.  It  is 
sufiicient  if  the  defendant  be  alleged  to  have  stated  as  true  that  which  he  had 
not  ascertained  to  be  so.  *  Even,  however,  if  deceit  were  necessary  to  impose 
liability,  deceit  is  here  sufficiently  averred  in  the  allegation  that  the  defendant 
by  his  representations  deceived  and  defrauded  the  plaintiff,  and  the  receipt  bj 
the  defendant  of  the  proceeds  of  the  sale  is  conclusive  to  show  that  he  persisted 
in  his  misrepresentation  to  the  last  Croase  v.  Gardner ^  Garth.  90,  is  in  point 
for  the  plaintiff.  In  that  case  the  defendant  had  affirmed  that  certain  oxen 
which  he  sold  to  the  plaintiff  were  his,  when  in  fact  they  belonged  to  another 
person.  *It  was  there  objected,  as  in  the  present  case,  that  the  declara-  p,«.g 
tion  neither  stated  that  the  defendant  deceitfully  sold  them,  nor  that  he  ^ 
knew  them  to  be  the  property  of  another  person ;  and  yet  it  was  hoiden  that 
the  action  lay.  That  case  (with  others  to  the  same  effect  in  1  Roll.  Abr.  95; 
Cro.  Jac.  474)  was  confirmed  in  Pasley  v.  Freeman^  3  T.  R.  51,  where  the 
defendant  was  held  liable  for  the  consequences  of  a  fraudulent  misrepresentation, 
although  he  derived  no  benefit  from  it.  In  the  present  case  the  defendant 
reaped  all  the  profit  he  proposed  by  the  misstatement  he  made  to  the  plaiotifi*. 

Taddy.  No  contract  between  the  plaintiff  and  defendant  is  stated  on  the 
record;  they  must,  therefore,  be  both  considered  as  joint  tort  feasors,  and  the 
present  action  as  nothing  else  but  an  attempt  by  one  tort  feasor  to  recover  con- 
tribution from  another,  which  the  law  does  not  permit.  In  all  the  cases  cited 
there  was  a  contract  between  the  parties;  as  in  Crosse  v.  Oardner,  where  the 
defendant  sold  the  oxen  to  the  plaintiff;  in  1  Roll.  Abr.  96,  and  Cro.  Jac.  425, 
where  an  agent  sold  lands  to  the  plaintiff  under  an  express  warranty.  In  the 
present  case  there  is  no  contract  between  the  plaintiff  and  defendant,  but  only 
a  request  made  to  the  plaintiff  by  the  defendant  to  commit  a  trespass.  But  the 
declaration  ought  to  have  shown  either  a  breach  of  contract,  or  a  fabe  affirma- 
tion made  with  intent  to  deceive.  A  declaration  on  a  tort  arising  out  of  a  con- 
tract ought  always  to  show  that  a  contract  existed  between  the  parties.  Mex 
V.  Roberts,  12  East,  89.  And  a  declaration  on  a  false  representation  ought  at 
least  to  allege  a  scienter*    Pasley  t.  Dreeman;  Haycrafl  v.  Creasy •    If  a 
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declaration  such  as- the  present  be  held  sufficient,  every  iortftaior  may  recover 
^..-i  compensation  against   his   companion.     *The   plaintiff  ought   to  have 
-I  required  a  bond  of  indemnity  of  the  defendant  before  he  proceeded  to  sell. 
•  Cur,  adv.  vult. 

Best,  C.  J.  A  motion  has  been  made  in  arrest  of  judgment  after  verdict. 
The  plaintiff  relies  on  the  second  count,  on  which  only  his  verdict  and  judg- 
ment are  to  be  entered. 

Stripped  of  the  technical  language  with  which  it  is  encumbered,  the  case 
stated  on  the  second  count  is  this:  that  the  defendant  having  property  of  great 
value  in  his  posiesaion,  represented  to  the  plaintitf  that  he  had  authority  to  dis- 
pose  of  such  property;  and  followed  this  representation  by  a  request,  that  the 
plaJQiiflf  would  sell  the  property  for  him,  the  defendant.  The  plaintiff,  believr 
ing  the  representation  of  the  defendant  as  to  his  tight  to  the  property,  and  not 
knowing,  either  at  the  time  the  representation  was  made,  or  at  any  time  after, 
that  it  was  not  his,  as  the  agent  of  the  defendant,  sold  the  property ;  and  after 
paying  such  sums  out  of  the  proceeds  as  he  was  bound  to  pay,  and  making 
such  deductions  as  he  had  a  right  to  make,  and  which  the  defendant  appears 
to  have  allowed,  paid  the  residue  to  the  defendant. 

The  defendant,  who  had  induced  the  plaintiff  to  make  this  sale  by  his  false 
representation  and  request  to  sell,  and  who,  after  the  sale,  continued  to  assert 
his  right  to  sell,  and  confirmed  the  agency  of  the  plaintiff  by  accepting  from 
him  the  residue  of  the  proceeds  of  the  sale,  had  no  right  to  dispose  of  this  pro- 
perty. The  consequence  has  been,  that  the  plaintiff,  supposing,  from  the 
defendant's  false  representations,  he  had  an  authority  which  he  had  not,  and 
acting  as  the  defendant's  agen%  has  rendered  himself  liable  to  an  action  at  the 
t^Ai  suit  of  the  true  owner  of  the  goods,  and  has  been  obliged  to  pay  'damages 
-'  and  costs,  whilst  the  defendant,  the  sole  cause  of  the  sale,  quietly  keeps 
the  fruits  of  it  in  his  pocket. 

It  has  been  stated  at  the  bar  that  this  case  is  to  be  governed  by  the  principles 
that  regulate  all  laws  of  principal  and  agent: — agreed:  every  man  who 
employs  another  to  do  an  act  which  the  employer  appears  to  have  a  right  to 
authorize  him  to  do,  undertakes  to  indemnify  him  for  all  such  acts  as  would  be 
lawful  if  the  ennployer  had  the  authority  he  pretends  to  have.  A  contrary 
doctrine  would  create  great  alarm. 

Auctioneers,  brokers,  factors,  and  agents,  do  not  take  regular  indemnities* 
These  would  be  indeed  surprised,  if,  having  sold  goods  for  a  man  and  paid  him 
the  proceeds,  and  having  suffered  afterwards  in  an  action  at  the  suit  of  the  true 
owners,  they  were  to  find  themselves  wrong-doers,  and  could  not  recover  com- 
pensation from  him  who  had  induced  them  to  do  the  wrong. 

It  was  certainly  decided  in  Merry  weather  v.  Nixon^  8  T.  R.  186,  that  one 
wrong-doer  could  not  sue  another  for  contribution;  Lord  Kbnyon,  however, 
said,  **  tliat  the  decision  would  not  affect  cases  of  indemnity^  where  one  man 
employed  another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose  of 
asserting  a  right."  This  is  the  only  decided  case  on  the  subject  that  is  intel' 
ligible. 

There  is  a  case  of  Walton  v.  Hanbury  and  others^  2  Vern.  592,  but  it 
is  so  imperfecdy  stated,  that  it  is  impossible  to  get  at  the  principle  of  the 
judgment 

The  case  of  Philips  v.  Biggs,  Hardr.  104,  was  never  decided;  but  the 
Court  of  Chancery  seemed  to  consider  the  case  of  two  sheriffs  of  Middlesex, 
where  one  had  paid  the  damages  in  an  action  for  an  escape,  and  sued  the 
other  for  contribution,  as  like  the  case  of  two  joint  obligors. 

From  the  inclination  of  the  Court  on  this  last  case,  and  from  the  concluding 

*7'ii  ^'  ^'^  ^^  ^^^  Kenyon's  'judgment  in  Merryweatlier  v.  Nixon,  and  from 

'  ^  re;i:«(>ii,  justice,  and  sound  policy,  the  rule  that  wrong-doers  cannot  have 

reiiresa  ur  Cvini.ibution  against  each  other  is  confined  to  cases  where  the  per- 
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son  seeking  redress  must  be  presumed  to  have  known  that  he  was  doing  an 
unlawful  act. 

If  a  man  buys  the  goods  of  another  from  a  person  who  has  no  Mthority  to 
sell  them,  he  is  a  wrong-doer  to  the  person  whose  goods  he  takes  f  yet  he  may 
recover  compensation  against  the  person  who  sold  the  goods  to  him,  although 
the  person  who  sold  them  did  not  undertake  that  he  had  a  right  to  sell,  and  did 
not  know  that  he  had  no  right  to  sell.  That  is  proved  by  Medina  v.  Stougk* 
ton^  1  Salk.  210;  Sanders  v.  PoweU  1  Lev*  129;  Crotse  v.  Gardner^  Carth. 
90 ;  1  Roll.  Abr.  91, 1.  5,  and  many  other  cases. 

These  eases  rest  on  this  principle,  that  if  a  man,  having  the  possession  of 
property  which  gives  him  the  character  of  owner,  affirms  that  he  is  owner,  aod 
thereby  induces  a  man  to  buy,  when  in  point  of  fiict  the  affirmant  is  not  the 
owner,  he  is  liable  to  an  action. 

It  has  been  said,  that  is  (because  there  is  a  breach  of  tontrad  to  rest  the 
action  on,  and  that  there  is  no  contract  in  this  case.  This  is  not  the  true  piio- 
eiple  :  it  is  this  :  he  who  affirms  either  what  he  doe$  not  know  to  be  true,  or 
knows  to  be  false,  to  another's  prejudice  and  his  own  gain,  is  both  in  morality 
and  law  guilty  of  fiilsehood,  ana  must  answer  in  damages. 

But  here  is  a  contract :  the  plaintiff  is  hired  by  defendant  to  sell,  which 
implies  a  warranty  to  indemnify  against  all  the  consequences  that  follow  the 
sale. 

The  above  cited  cases  show  that  a  seierUer  is  not  necessary  in  this  case, 
although  it  was  necessary  in  the  case  of  Haycrqft  v.  Creasy  and  the  cases  of 
that  class.     *In  these  cases,  a  party  who  had  no  interest  was  applied  to  p,.. 
for  his  opinion ;  if  he  gave  an  honest,  aldiough  mistaken  one,  it  was  all  ^ 
that  could  be  expected. 

But  it  has  been  said,  you  have  not  shown  that  the  affirmation  wasfaUe  at 
the  time  it  was  made;  for  the  breach  is  not,  that  plaintiff  had  not  authority  to 
sell  at  the  time  he  said  he  had,  but  at  the  time  of  the  eale^  which  was  subse* 
quent. 

But  the  complaint  is,  that  defendant  affirmed  he  had  power  to  sell,  and  fol- 
lowed that  affirmation  by  a  request  lo  sell ;  which  affirmation  and  request 
induced  plaintiff  to  sell  when  defendant  had  no  right  to  give  him  authority  to 
make  such  sale.  This  affirmation  and  request  caused  the  plaintiff  to  do  an  act 
which  has  been  injurious  to  him  and  beneficial  to  the  defendant. 

For  this  injury  plaintiff  is  entitled  to  compensation,  whether  the  affinnatioa 
^as  false  or  true  at  the  time  it  was  made. 

If  defendant  had  authority  to  sell  at  the  time  he  employed  plaintiff,  bat 
ceased  to  have  that  authority  at  the  time  of  the  sale,  he  should  have  informed 
plaintiff  of  this  change  in  his  situation,  and  prevented  him  from  doing  what  be 
dught  not  to  have  done ;  at  all  events,  he  should  not  have  taken  the  procadi 
of  the  sale. 

If  aAer  verdict  we  can  collect  a  cause  of  action,  or  infer  that  proof  must  hate 
been  given  at  the  trial,  that  will  support  the  action,  and  the  judgment  may  be 
sustained. 

In  Weston  v.  Mason,  3  Burr.  1726,  which  was  an  action  on  a  bond  brought 
against  the  sureties  of  the  sheriff's  bailiff,  the  condition  recited  that  the  sheriff 
had  appointed  the  bailiff  for  the  hundred  of  East  Gotson,  and  it  did  not  appear 
that  the  warrant  which  he  was  charged  not  to  have  returned  was  directed  to 
hinri  a*  bailiff  of  that  ^hundred;  but  the  Court  said  that,  being  in  arrest  ^^j 
of  ju&gment,a8  it  did  not  appear  that  it  was  not  directed  to  him  as  bailiff  »-  ' 
of  that  hundred,  which  the  defendant  might  have  shown,  it  was  sufficient,  b 
BuU  V.  Steward^  1  Wils.  255,  in  an  action  against  the  bailiffs  of  the  borough 
for  an  escape,  it  did  not  appear  that  the  cause  of  action  arose  within  ihtjum- 
diction  of  the  Court ;  but  it  was  held  that  after  verdict  the  Court  tcould  pre- 
sume any  thing  proved  at  the  trial  which  was  necessary  to  be  proved,  unless 
the  contrary  appeared  on  the  face  of  the  record. 
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On  diese  authorities  the  Court  might  say,  as  the  defendant  has  not  shown 
that  he  was  authorized  to  sell  at  the  time  he  affirmed  he  was,  and  as  it  is  proved 
he  was  not  authorized  at  the  sale,  we  will  presume  that  he  never  had  authority 
at  any  time.     But  the  main  ground  is,  that  he  has  created  a  belief  in  the  plain 
tiff  that  he  had  authority  when  he  clearly  had  no  authority. 

Max  V,  Roberta^  which  has  been  cited,  does  not  apply :  it  did  not  appeal 
that  defeodant  had  eirer  undertaken  to  carry  the  goods,  and  therefore  he  could 
not  be  answerable  for  taking  them  out  of  the  due  course  of  the  voyage. 

Rule  discaarged. 


The  Mayor  and  Buigesses  of  8TAFF0KD  «.  TILL« 

A  eori^ratlon  ag|p«gate  m«v  sue  in  tMiimprit  for  uae  snd  oecttpattoii  when  the  tenaat  has 

heia  premiaea  uadtor  ihem,  and  paid  raat. 

Thb  plaintiffs  sued  the  defendant  in  assumpsit  for  the  use  and  occupation 
of  a  tenement  held  under  them*  and  for  which  the  defendant  had  previously  paid 
rent  to  the  corporation. 

At  the  trial  before  Burrouoh,  J.*  last  Stafford  Summer  Assizes,  a  verdict  was 
«»g1  found  for  the  plaintiffs,  with  leave  *for  the  defendant  to  move  to  enter  a 

•^  nonsuit  instead:  accordingly, 

Peake^  Serjt.*  last  term  moved  for  a  rule  mst,  on  the  ground  that  a  corpora- 
tion could  not  demise  except  by  deed;  and,  consequently,  could  not  sue  in 
assumpsit. 

^*Oyiy,  Seijt,  showed  cause.  Though  assumpsit  does  not  lie  against  a 
tsorponition,  it  lies  for  it  It  is  true,  a  corporation  cannot  be  bound  except  by 
deed,  but  it  may  sue  in  debt  for  the  use  of  lands  which  have  been  holden  with- 
cot  deed :  Dean  and  Chapter  tf  Roeheeter  v.  Pearce^  1  Campb.  460;  and  the 
principle  bid  down  in  that  case  includes  an  action  of  assumpsit  as  well  as  debt. 
In  the  Boat  India  Company  v.  Glover^  Str.  613,  assumpsit  was  brought  by  a 
corporation  upon  a  sale  of  coffee.  In  the  Barber  Surgeone  of  London  v.  Pel' 
»on^  2  Ijev.  252,  a  corporation  sued  in  assumpsit^  and  no  objection  was  taken 
to  the  form  of  action.  The  statute  U  G.  2,  c.  19,  s.  14,  gives  the  landlord  an 
action  on  the  ease  where  the  demise  is  not  by  deed ;  and  the  doubt  originally 
was,  whether  debt  would  lie  on  that  statute.  Stroud  v.  Rogen^  in  a  note  to 
ff^ikine  v.  fVingaie^  6  T.  R.  62.  [Gasblbb,  J.,  referred  to  Mayor  of  Lon- 
dm  V.  Ooree^  1  Ventr.  208;  Mayor  of  London  v.  Huni^  3  Lev.  37. 

Peake.  Of  the  eases  cited,  the  Harder  Surgeons  of  London  v.  PeUon  is  the 
only  one  on  which  the  objection  was  taken,  and  the  point  decided.  But  in  Rex 
V.  Chipping  Norton^  5  East,  239,  and  Rex  v.  Duffield^  3  M.  &  S.  247,  it  is 
expressly  laid  down  that  a  corporation  cannot  demise  except  by  deed;  and  if 
there  be  no  valid  demise  there  can  be  no  action. 

Cur.  adv.  vult. 


*77] 


*Best,  C.  J.     The  question  to  be  decided  in  this  case  is,  whether  a 


corporation  aggregate  can  sue,  in  an  action  for  use  and  occupation,  a 
tenant  who  has  occupied  lands  of  the  corporation  without  deed.  Where  a 
party  has  occupied  land,  the  contract  between  him  and  the  landlord  must  be 
considered  as  executed,  so  that  there  is  no  necessity  for  alleging  in  the  declara- 
tion any  express  promise  to  pay:  from  the  fact  of  occupation,  a  promise  to  pay 
will  be  implied:  although  in  an  executory  contract  the  plaintiff  must  rest  his 
case  upon  an  express  promise :  and  where  that  is  so,  if  one  of  the  parties  is 
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not  in  a  condition  to  enter  into  a  promise^  he  cannot  take  advantage  of  a  pro- 
mise by  the  other,  because  there  would  be  no  mutuality  in  the  contract.  We 
do  not  decide,  therefore,  that  a  corporation  could  sue  in  assumpsit  on  every 
express  promise,  because  if  the  contract  were  executory  there  might  be  nn 
mutuality  of  benefit,  and,  consequently,  no  consideration.  But  in  the  present 
case,  the  land  having  been  enjoyed  by  the  defendant,  the  promise  to  pay  for  it 
is  implied,  and  there  is  a  good  consideration  for  the  promise.  The  point, 
however,  has  been  decided  in  the  Barber  Surgeons  of  IsOndon  v.  PtUon, 
That  was  an  action  to  recover  20/.  forfeited  by  the  defendant,  under  tlie  br« 
laws  of  a  company  to  which  he  belonged.  It  was  insisted  that  an  action  would 
not  lie  for  money  forfeited  under  a  by-law,  and  that  a  promise  could  not  be 
made  to  a  corporation  aggregate  except  by  deed.  But  the  Court  overruled  ihe 
objections,  and  said,  that  they  had  been  OTerruled  in  the  Mayor  of  London  t. 
Goree,     Judgment  was  accordingly  given  for  the  plain ti IT  in  both  cases. 

The  case  of  the  Mayor  of  London  v.  Huni^  3  Lev.  37,  is  also  to  the  same 
eflfect,  where,  though  it  does,  not  appear  that  the  precise  point  was  raised,  it 
was  held  that  assumpsit  *  would  lie  for  a  corporation  on  an  implied  pro-  p«*g 
mise.     Here  there  is  an  implied  promise  sufficient  to  raise  an  obligation  ^ 
between  the  two  parties. 

The  point  occurred  again  in  3  Lev. ;  the  question,  however,  was  not  raised, 
the  point  being  considered  as  settled.  But  the  Dean  of  Roehe$ter  v.  Pearce  is 
an  express  authority  in  favor  of  the  plaintiff.  The  form  of  the  action,  indeed, 
in  that  case,  was  debt ;  but  there  is  no  substantial  difference  between  the  two 
cases;  and  the  opinion  of  the  judge  at  Nhi  Prius  was  confirmed  by  the  judg- 
ment of  the  full  Court. 

If  a  promise  could  not  be  implied,  an  action  for  use  and  occupation  could 
Lever  be  brought  by  a  corporation.  But  the  law  will  imply  not  only  a  promise, 
but  an  existing  tenancy  in  those  who  hold  the  land  of  a  corporation.  In  Wood 
T.  Tate,  2  N.  R.  247,  the  Court  said,  the  plaintiflf  having  enjoyed  the  premises, 
they  would  consider  him  as  tenant  from  year  to  year.  And  the  same  point  is 
to  be  found  in  Yin.  Abr.  Corporation,  K.  11,  41. 

The  two  sessions  cases  which  have  been  referred  to  do  not  break  in  upon 
this  principle ;  the  last  of  them,  indeed,  confirms  it.  In  the  first,  Jiex  v.  Ckip- 
ping  Norton,  where  a  corporation  by  oral  agreement  with  a  pauper  leased  to 
him  the  tolls  of  a  market,  the  Court  held  that  he  could  not  thereby  gain  a  settle- 
ment, as  such  an  interest  could  not  pass  except  under  the  seal  of  the  corpora- 
tion. But  the  second  case  turned  expressly  on  the  diflTerence  between  corporeal 
and  incorporeal  property.  The  Court  explained  the  ground  of  its  former 
opinion;  and  Lord  Ellenborouoh  said,  **The  tolls  are  not  things  which  lie 
in  tenure,  but  only  in  grant;  therefore,  without  a  deed,  an  interest  in  them 
could  not  pass.*'  The  present,  therefore,  being  a  case  in  which  it  was  not 
necessary  to  prove  an  express  promise,  but  the  contract  ^having  been  r-^g 
executed,  and  the  defendant  bound  in  justice  to  pay  for  his  occupation,  ^ 
the  law  will  raise  a  mutual  obligation  upon  which  the  plaintiffs  are  entitled  to 
sue.  The  rule,  therefore,  for  entering  a  nonsuit,  or  for  arresting  judgment, 
must  be 

Dischaiged. 
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PARKER,  Demandant;  PARKER,  Tenant 


Where  one  of  sixteen  cognieori  in  ■  fine  signed  her  nsme  E.  P.  B.,  whereas  her  ntma 
WM  E.  B..  the  Court  woald  not,  upon  sn  tlidsvit  of  identity,  thtt  the  mistske  was  not 
discoTerad  till  after  execution,  and  that  one  of  the  sixteen  oognisors  was  dead,  allow  the 
fine  to  past  as  to  E.  B. 

One  of  the  cognisors,  who,  in  the  praecipe  and  concord,  was  called  Elizabeth 
Raylis,  had  signed  her  name  Elizabeth  Parker  Baylia.  Upon  an  affidavit,  that 
Elizabeth  Bay  lis  and  Elizabeth  Parker  Baylis  were  the  same  person;  that  the 
mistake  was  not  discovered  till  after  execution ;  and  that  one  of  the  cognisora 
(sixteen  in  number)  was  dead, 
Bosanquetf  Seijt.,  moved  that  the  fine  might  pass.  But  though 
The  Court  admitted  that  the  fine  might  pass  as  to  the  others,  they  said  it 
could  not  pass  as  to  Elizabeth  Baylis. 
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•80]  *SHAW  V.  CASH. 

Where  a  bankrupt  was  about  to  be  taken  in  execution,  the  Court  would  not,  upon  aa 
affidavit  which  omitted  to  state  where  the  commission  was  sued  out,  or  where  the  com- 
miesioners  resided,  enlarge  till  a  month  after  his  final  examination  the  time  for  the  bail's 
nrrendering  him. 

The  defendant  had  been  arrested  on  the  3d  of  November  last;  had  justified 
special  bail  and  pleaded,  and  the  plaintiflf  was  now  within  a  day  or  two  of 
arriving  at  execution.  A  commission  of  bankrupt,  however,  had  issued  against 
the  defendant  on  the  22d  of  January,  the  final  meeting  under  which  was  fixed 
for  the  13th  of  March  ensuing. 

Upon  an  afiidavit  stating  these  facts,  that  the  bail  would  immediately  surren* 
der  the  defendant,  unless  the  Court  enlarged  the  time  for  surrendering ;  that 
the  application  was  made  with  the  consent  of  the  bail ;  and  that  the  defendanty 
if  taken  in  execution,  would  not  be  able  to  enter  upon  his  examination, 

Adami^  Serjt.,  obtained  a  rule  nin  for  enlarging  the  time  for  the  defendant's 
surrendering  himself  in  discharge  of  his  bail,  till  one  month  aAer  he  should 
have  finished  his  examination  under  the  commission  of  bankrupt.  He  cited 
Maude  v.  Jowttt^  3  East,  145,  and  Glendining  v.  Robimon^  1  Taunt.  320. 

Cro88^  SeijL,  who  showed  cause,  said  the  Court  would  only  do  this  where 
it  could  be  done  without  prejudice  to  the  plaintiff,  and  where  it  was  ineon- 
venient  for  the  commissioners  to  examine  the  bankrupt.  That  the  defendant 
had  made  no  allegation  of  any  such  inconvenience.  That  the  commissioner* 
might,  under  6  6.  4,  c.  16,  postpone  the  bankrupt's  last  examination  for  three 
^811  ™^°^^^«  *?ind  that  during  such  an  interval,  the  bail  might  become  bank* 
-^  rupt  also.     He  distinguished  the  cases  cited. 

Adame  having  been  heard  in  support  of  his  rule, 

The  Court  thought  the  affidavit  did  not  disclose  sufficient  ground  for  the 
indulgence  prayed.  It  did  not  state  where  the  defendant  lived,  or  where  the 
commission  was  sued  out,  and  the.  bail  might  not  be  solvent  after  a  lapse  of 
three  months.  In  Maude  v.  Jowett^  the  commissioners  lived  at  Wakefield,  so 
that  Uie  bankrupt  could  not  have  been  brought  up  without  great  inconvenience. 

Rule  discharged. 
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STOVELD  et  al.  v.  EADE. 

A.  KtTing  a  bill  for  2500/.  at  two  months*  date,  which  be  could  not  retdiij  negotiete  in 
London,  requested  B.  to  give  him  in  exchange  an  aeoeptaneo  of  B.'a  Loadoii  banker  it 
the  same  date,  and  for  the  same  sum. 

B.  did  so,  deducting  161.  10«.  for  commission : 
Held,  no  usury. 

WiL0B,  Serjt,  had  obtained  a  rale  nut  to  set  aaide  a  jodgment  enteiednp 
en  a  warrant  of  attorney,  and  an  exeentkm  under  a  /S.  fsuj  on  the  gfomid, 
among  other  objections,  that  the  warrant  of  attorney  had  been  giTen  on  a  nnin- 
OU8  consideration.     Cause  being  shown  by 

Boaanquetf  SerjU*  ^e  ikcts  as  to  that  point  appeared  on  affidavit  at  fiiltows: 

William  Stoveld,  a  banker  at  Petworth,  one  of  the  plaintiffs,  on  the  6|h  of 
December,  1822,  being  in  London,  met  W.  Upton,  who  produced  a  bill  of 
exchange  for  2(MM)/.,  drawn  by  Upton  upon  and  accepted  by  the  defendant  ssd 
one  W.  Eade,  payable  two  months  after  date. 

*Upton  requested  plaintiff  to  give  Upton  plaintiff's  bill  on  his  London  r«^ 
bankers  in  exchange.  ^ 

Plaintiff  being  then  much  concerned  with  Uplon  as  a  timber  merchant,  and 
believing  the  defendant  to  be  solvent,  consented  to  accommodate  Upton  in  the 
manner  proposed,  and  for  that  purpose  drew  a  bill  in  the  name  of  plaintiff  and 
his  partner  on  their  London  bankers,  at  two  months*  date,  for  2483/.  10«.,  and 
having  procured  it  to  be  accepted,  delivered  it  to  Upton,  in  exchange  for  the 
2500/.  accepted  by  the  defendant.  The  difference  between  2483/.  10«.  and  2500/. 
(10/.  IQs.)  he  deducted  for  his  trouble,  and  for  the  accommodation  thus  afforded 
to  Upton ;  the  interest  upon  2500/.  for  two  months,  at  5  per  cent,  would,  if 
deducted,  have  amounted  to  22/.  5«. 

The  bill  for  2500/.  not  having  been  paid  when  due,  the  plaintiff^  afbr  nine 
months*  forbearanee,  took  of  the  defendant  the  warrant  of  attorney  upon  wh^ 
execution  had  now  been  issued. 

BoBonquei  contended  that  there  was  no  loan,  but  merely  an  exchange  of  s 
country  bill  at  two  months  for  a  town  bill  at  two  months,  for  the  convenieace 
of  which  exchange  the  plaintiff  had  charged  16/.  10s.  by  way  of  commission* 
being  much  less  3ian  the  legal  interest.  Whether  or  not  a  transaction  should 
be  deemed  a  loan  must  depend  on  all  the  circumstances  of  the  case ;  Hammdl 
V.  J^o,  1  B.  die  P.  144;  and  there  was  nothing  in  the  present  arrangement  to 
give  it  that  complexion. 

fFUde  and  Spankie^  Serjts.,  in  support  of  the  rale,  insisted  that  the  traniac- 
tion  was  a  loan ;  and  that  as  Upton  would  have  been  obliged  to  pay  at  the  n(e 
of  5  per  cent,  to  get  the  London  bill  at  two  months  discounted,  the  *10/.  i-ig^ 
I0#.  which  he  paid  beyond  that  must  be  deemed  a  usurious  payment.      ^ 

Bbst,  G.  J.  I  have  no  doubt  on  this  case.  Upton  being  in  possession  of  a 
bill  which  he  could  not  readily  negotiate  in  London,  asks  the  plaintiff  for  an 
acceptance  of  his  London  bankers  in  exchange.  The  plaintiff  consents  to 
accommodate  him,  but  demands  something  for  Uie  trouble  and  risk.  If  he  had 
required  more  than  6  per  cent.,  it  might  have  been  thought  that  the  exehange 
was  only  colorable,  and  that  the  real  design  was  to  exact  usurious  interest; 
but  as  less  than  5  per  cent  was  taken,  and  the  transaction  was  evidently  for  the 
accommodation  of  Upton,  there  is  no  pretence  for  calling  it  a  loan,  or  for  con- 
tending that  it  falls  within  the  provisions  of  the  statutes  against  usury.  As  to 
this  point,  therefore,  the  rule  must  be  discharged. 

Park,  J.  The  plaintiff  takes  less  than  5  per  cent,  for  his  commission  npon 
the  exchange  of  the  bill,  and  had  a  right  to  make  a  reasonable  chaige  for  the 
trouble  and  risk  of  bringing  up  funds  from  the  country  to  meet  his  banker's 
acceptance.     The  affair  was  a  mere  exchange,  and  not  a  loan. 

BuBRouoH,  J.    The  case  cited  was  much  stronger  Uian  the  present,  for  the 
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plaintiff  took  the  full  discount  upon  a  four  months*  bill,  and  paid  some  part  of 
it  in  biUs  at  thirty  days  sight.  But  this  was  holden  not  to  be  usurious,  because 
something  might  be  allowed  for  the  expense  of  remitting  money  from  the  coun- 
try to  liondon* 

GjoKLEMf  Jm  eoncarred  in  thinking  that  the  ease  had  no  approach  to  usury, 
and  thereupoDy  as  to  this  point,  the  rule  was 

Discharged 


•84]  THOMAS  SMITH  v.  F.  and  R.  SPARROW. 

An  aetiaa  will  not  lie  on  a  sontract  antsrad  itttd  on  a  Soiidaf ,  although  eaterod  into  by  aft 
agent,  ftnd  al though  the  objaction  \a  takan  by  tba  party  at  whoae  requaat  tha  aontraet 
wia  eotarad  into. 

This  was  an  action  to  recover  damages  for  a  breaeh  of  contract,  in  not 
accepting  certain  nutmesa  which  the  defendants  were  alleged  to  have  purchased 
of  the  plaintifr  for  4613/.  168.  M. 

At  the  trial  before  Best,  G.  J.,  London  sittings  afWr  Michaelmas  term  last, 
the  case  appeared  as  follows : 

The  plaintifiT  had  given  instructions  to  his  brother,  a  broker,  to  purchase 
notmegs  for  him,  and  to  seU  at  any  profit.  Accordingly,  on  Saturday,  Feb. 
16, 1926,  the  broker  purchased  for  his  brother  the  nutmegs  in  question,  some 
at  Us.  and  some  at  lit.  Bd.  On  Sunday,  the  27th,  the  broker  called  on  F. 
Sparrow,  one  of  the  defendants,  and  agreed  to  sell  him  all  the  nutmegs  at  lis. 
id.  The  broker  objected  to  deliver  the  contract  until  the  following  day ;  but, 
upon  the  pres8in|^  importunity  of  the  defendant,  F.  Sparrow,  delivered  to  him 
on  the  Sunday  night  the  following  contract  note : 

Messrs.  F.  and  R.  Sparrow, 
We  have  this  day  bought  for  your  account,  twenty-six  lots  nutmegs,  per 
Sibbald;  thirteen  ditto  ditto,  per  rhoBnix,  at  lU.  3J.    Deposit,  20/.  per  lot. 
Prompt,  16th  March.     Brokerage,  i  per  cent. 

Smith  ii  Williams. 

The  brokerage  was  paid  by  the  defendants.  The  broker  also  made,  on 
Sanday,  the  following  entry  in  his  contract  book : 

"F.  and  R.  Sparrow  bought  of  twenty-six  lots  of  nutmegs, 

per  Sibbald;  and  thirteen  lots,  per  Phosnix,  at  lit.  8a."  On  Monday,  he 
*851  ^^^'  ^^  ^ed  *up  the  blank  with  the  name  of  Thomas  Smith ;  and  at  the 

-^  same  time  the  entry  was  copied  into  the  waste  book.  This  was  before 
he  had  seen  his  brother,  or  communicated  the  contract  to  him.  The  sold  note, 
he  said,  he  delivered  to  the  plaintiff  two  or  three  days  afWrwards,  or  at  least 
within  a  week,  but  he  made  no  entry  of  it  in  his  books,  because  the  goods  had 
been  first  purchased  on  the  plaintifiTs  account. 

On  the  Wednesday  after  the  26th,  F.  Sparrow  called  on  the  broker,  and 
ordered  him  not  to  sell  again  till  the  price  rose  to  12s.  6^.  The  invoice  was 
sent  to  the  defendants  some  time  aflerwards,  and  no  objection  was  made. 
They  did  not  know  till  the  day  of  prompt  who  was  the  proprietor  of  the  nut- 
megs at  the  time  of  the  sale :  subsequently  they  refused  to  fulfil  the  contract. 

Best,  G.  J.,  thought,  that,  as  the  sold  note  was  not  delivered  to  the  plain- 
tiffs till  some  days  aAer  the  bought  note  was  delivered  to  the  defendants,  there 
yn»  no  mutualihr  in  the  contract,  and  therefore  directed  a  nonsuit.  An  objec- 
tion to  the  validity  of  the  contract,  on  the  ground  of  its  having  been  entered  into 
on  a  Sanday,  was  also  reserved  for  the  opinion  of  the  Court. 
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WUde^  Serjt,  obtained  a  rule  tdti  to  set  aside  this  nonsoit,  against  which 

yaughan  and  Jldam$,  Seijts.,  now  showed  cause,  and  relied  jumcipally 
upon  the  20  Car.  1,  c.  7,  by  which  it  is  provided  that  no  tradesman,  aii^esr* 
workman,  laborer,  or  other  penon  whatsoever^  shall  do  or  exercise  sny  worldly 
labor,  business,  or  work  of  their  ordinary  callings  upon  the  Lord's-day,  or  any 
part  thereof,  works  of  necessity  and  charity  only  excepted.  They  also  du» 
Fennelt  v.  Butter^  5  B.  dz;  C.  406,  to  show  that  the  statute  applies  to  transse- 
tions  conducted  in  private  as  well  as  in  public. 

*fVUde^  and  Spankie^  Serjls.,  contra,  contended,  first,  that  the  contract,  r^^ 
although  commenced  on  the  Sunday*  was  not  completed  till  the  Monday,  *- 
when  Smith's  name  was  entered  in  the  ledger.  The  entry  on  that  day  might, 
for  the  purpose  of  completing  the  contract,  be  connected  with  the  conversation 
on  the  previous  day,  in  the  same  manner  as  in  Saunderaon  v.  Jackson^  2  B.  & 
P.  238,  a  letter  written  subsequently  to  the  delivery  of  a  bill  of  parcels  wai 
connected  with  the  prior  order,  so  as  to  exempt  the  transaction  from  the  opera- 
tion of  the  statute  of  frauds.  In  Bhxaome  v.  fFUiiams,  3  B.  &  C.  832,  the 
transaction,  though  commenced  on  Sunday,  not  having  been  completed  till  the 
Tuesday,  the  statute  was  holden  not  to  apply*  But  even  if  it  should  be  deemed 
to  apply  under  the  circumstances  of  this  case,  it  was  an  objection  of  which  the 
defendants  could  not  take  advantage,  because  whatever  was  done  on  the  Siuh 
day  was  done  at  their  instigation  and  request.  If  they  had  done  wrong,  they 
could  not  take  advantage  of  their  own  wrong  to  defeat  their  own  contract 

As  to  the  supposed  want  of  mutuality,  the  bargain  having  been  effected  by  a 
broker,  who  was  agent  for  both  parties,  it  did  not  await  the  assent  of  either  to 
render  it  effectual  against  the  other.  And  the  illegality  of  his  conduct,  sap- 
posing  the  bargain  to  have  been  made  on  Sunday,  though  it  might  subject  him 
to  the  penalties  of  the  statute,  did  not  avoid  a  contract  which  his  authority 
ordered  him  to  effect  in  a  legal  manner. 

Best,  C.J.  It  is  not  necessary  to  settle  the  degree  of  blame  on  one  side  or 
the  other,  where  both  parties  are  in  pari  delicto;  but  I  wish  that  no  parties 
concerned  in  contracts  such  as  this  could  be  heard  in  a  court  of  justice.  They 
are  the  worst  and  most  detestable  species  of  gamblers ;  and  if  those  who 
formerly  wrote  on  Apolitical  economy  had  lived  to  see  these  things,  they  rm 
must  have  retracted  many  of  their  opinions.  It  is  true  that  individuals  '- 
cannot,  for  any  length  of  time,  keep  the  price  of  articles  of  commerce  at  an  arti- 
ficial  amount,  but  they  may  do  so  for  a  period  long  enough  to  eflect  considera- 
ble inconvenience  to  the  public. 

With  regard  to  the  circumstances  of  this  particular  transaction,  and  the  objec- 
tion to  the  contract  as  having  been  entered  into  on  a  Sunday,  I  do  not  say  that 
the  mere  inception  of  a  contract  on  a  Sunday  will  avoid  it,  if  completed  the 
next  day ;  but  if  most  of  the  terms  are  setded  on  Sunday,  and  the  mere  signa* 
ture  be  deferred  to  the  next  day,  such  a  contract  could  scarcely  be  supported. 
It  is  not  necessary,  however,  to  decide  that  question  upon  the  present  occasion, 
for  this  contract  was  wholly  completed  on  the  Sunday,  if  at  all ;  and  if  not  com- 
pleted, the  plaintiff  cannot  recover.  The  solicitation  of  the  bargain  was  on 
Sunday,  and  on  Sunday  the  defendant's  agent  delivered  the  contract  on  which 
the  plaintiff's  claim  must  rest.  As  to  the  argument  that  the  contract,  if  effected 
on  a  Sunday,  was  so  effected  without  the  plaintiff's  knowledge,  and  that  there- 
fore he  is  not  liable  to  the  consequences  of  his  agent's  misconduct,  if  we  were 
sitting  in  another  Court  to  decide  whether  or  not,  under  the  cirrumstanees,  the 
plaintiff  should  be  amenable  to  ecclesiastical  censure,  perhaps  he  might  be 
holden  not  liable ;  but  here  we  are  deciding  on  the  validity  of  the  contract,  and 
if  the  contract  entered  into  by  the  broker  be  void,  there  is  no  contract  on  which 
tlie  plaintiff  can  sue,  for  he  stands  on  a  contract  which  his  agent  could  doI 
make.  In  every  view  of  the  statute  of  Car.  2,  he  was  incompetent  to  inal^« 
the  contract  in  question.  I  was  at  first  afraid  that  I  could  not  subscribe  to  tke 
|udgment  of  my  brother  Batlby  in  Bioxaome  v.  fFUliama;  but  for  whateTtf 
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*88l  ^^^^  appear  doubtful  in  that  case,  he  has  made  ample  amends  in  th< 

-*  *case  of  Fennel  y.  Ridler.  In  one  of  the  most  able  judgments  ever  deli- 
yered,  he  says  that  the  most  liberal  construction  must  be  put  on  that  statute, 
because  it  is  in  affirmance  of  the  religion  which  is  the  basis  of  the  law  of  this 
country.  It  is  not  a  question  whether  a  part  only  of  the  contract  be  effected 
on  a  Sunday  :  the  provision  of  the  statute  is,  that  no  tradesman,  artificer,  work- 
man, laborer,  or  any  other  person  whatsoever,  shall  do  or  exercise  any  worldly 
labor,  business,  or  work  of  their  ordinary  callings  upon  the  Lord*s-day,  or  any 
part  thereof.  Here  the  only  contract  which  can  be  said  to  have  been  binding 
on  the  defendant  was  delivered  on  a  Sunday.  In  the  cases  referred  to,  the  con- 
tract was  not  originally  complete,  but  was  perfected  at  a  subsequent  period. 
Here  the  whole  was,  in  effect,  complete  on  the  Sunday ;  and  unless  it  be  per- 
mitted to  a  party  to  pro6t  by  a  contract  in  defiance  of  the  law  of  the  country, 
the  plaintiff  caanot  recover. 

Park,  J.  There  is  no  ground  for  setting  aside  this  nonsuit.  It  is  not  neces- 
sary, however,  to  aigue  the  case  upon  the  common  law.  The  common  law, 
indeed,  is  founded  on  our  holy  religion,  and  no  law  can  be  good  which  is  not. 
But  at  common  law,  the  observance  of  the  Sabbath  is  a  duty  of  imperfect  obli- 
gation, as  we  find  by  Rex  v.  Brotheriant  I  Str.  702,  where  it  was  held  that 
selling  meat  on  a  Sunday  was  no  offence  at  common  law.  But,  upon  the  con- 
struction of  the  statute,  there  can  be  no  doubt;  and  this  is  fully  settled  in  the 
case  of  Fennell  v.  Ridkr,  I  never  read  a  more  luminous  judgment  than  that 
delivered  by  Mr.  Justice  Baylst  in  that  case,  and  I  do  not  &ink  this  Court 
was  right  in  the  decision  of  Drury  v.  Defontaine^  I  Taunt.  135.  I  think  the 
MQ^  construction  put  upon  the  statute,  in  that  case,  too  *narrow.    The  expres- 

^  sion,  **  any  worldly  labor^^^  cannot  be  confined  to  a  man's  ordinary  call* 
ing,  but  applies  to  any  business  he  may  carry  on,  whether  in  his  orainary 
calling  or  not.  One  part,  however,  of  the  judgment  in  that  case,  is  a  complete 
answer  to  an  argument  which  has  been  urged  to-day,  for  Lord  Chief  Justice 
Mansfield  says,  that,  in  such  transactions,  the  act  of  the  agent  must  be 
esteemed  the  act  of  the  party.  The  statute  being  designed  for  iSie  support  of 
the  religion  of  the  country,  ought  to  reeeive  an  extended  construction,  and  the 
rule  which  has  been  obtained  must  therefore  be  discharged. 

BuRROuoH,  J.  The  contract  in  this  case  was  so  complete  on  the  Sunday, 
that  nothing  further  was  necessary  to  make  it  out.  The  broker  was  carrying 
on  his  business  contrary  to  the  express  provision  of  the  statute,  for  he  was  act- 
ing in  his  ordinary  calling,  and  if  the  contract  was  void,  the  plaintiff  cannot 
avail  himself  of  it. 

Gasbleb,  J.  It  is  not  necessary  upon  the  present  occasion  to  put  any  con- 
struction upon  the  words  of  the  statute, ^ any  worldly  labor"  because  the  par- 
ties were  in  the  exercise  of  their  •*or(/t/iiiry  calling."  The  only  question, 
therefore,  is,  whether  the  contract  was  made  on  a  Sunday.  There  seems  no 
doubt  that  it  was,  and  that,  independently  of  the  statute,  an  action  would  have 
lain  against  the  defendant  for  not  fulfilling  the  engagement.  The  plaintiff's 
subsequent  assent,  was  an  assent  to  the  contract  made  on  the  Sunday,  and  there 
is  no  evidence  to  show  that  there  was  any  subsequent  contract  There  is, 
therefore,  no  analogy  between  the  circumstances  of  this  case  and  those  of  Saun* 
denon  v.  Judge^  where  an  inchoate  contract  was  completed  by  a  subsequent 
tgQ-y  writing;  but  here,  the  whole  contract  was  'completed  on  the  Sunday,  so 
-^  that  it  is  unnecessary  to  enter  into  any  nice  distinctions,  or  to  decide 
whether  a  contract  would  be  binding  if  all  the  terms  of  it  were  agreed  on  Sun- 
day, and  a  writing  containing  them  signed  the  first  thing  on  Monday  morning. 
There  being  no  valid  contract,  the  plaintiff  has  no  ground  of  action,  and  the 
rule  must  be 

Discharged. 
2k2 
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COOKEt  Demandant;  TATES,  Vouchee. 

Meadow  will  paM  io  t  recovery  under  the  word  "  land,**  and  the  Court  will  wi  amend  \f 

adding  the  word  *'  nieadow.*' 

Adajcb,  Serjt.,  moved  to  amend  this  recovery  by  mserting  the  woid  mtadoWi 
the  recovery  mentioning  only  land$  and  the  property  consisting,  as  appeared 
by  affidavit,  partly  of  arable  and  pardy  of  meadow  land* 

He  referred  to  Frkker,  Demandant;  Bishop,  Vouchee,  1  Binrii.  »,  in 
which  a  similar  amendment  had  been  permitted,  and  cited  SWy  t.  SUhf,  Teatr. 
260,  Carthew,  204,  and  13  Vin.  Abr.  Fine,  236,  to  show  that  land,  in  the  hn- 
guage  of  pleading,  signified  arable  land,  and  did  not  include  meadow.  Goo- 
veyancers  had  made  the  objection,  and  if  the  Court  refused  the  amendment,  the 
vouchee  would  be  obliged  to  sustain  the  expense  of  a  law  suit. 

The  Court  took  time  to  consider;  and  now. 

Best,  C.  J.,  said,  that  for  this  time  they  would  allow  the  amendment,  hot 
never  in  future.  Lord  Coke  had  said,  **  terra  est  nomen  generaUeeimum,  aod 
comprehends  all  species  of  land,  as  meadow,  pasture,**  d^c,  Co.  Lit.  4. 
*Although  the  distmction  was  taken  in  SiUtf  v.  Sittyy  the  decision  in  that  ^^^ 
case  did  not  turn  upon  it;  the  distinction,  mdeed,  was  so  absurd,  that  no  ^ 
man  of  sense  could  accede  to  it.  If  there  were  any  thing  in  the  objeclion, 
no  meadow  could  ever  have  been  taken  under  an  elegit,  for  the  statute  of  West- 
minster ordered  the  debt  to  be  levied  of  the  defendant's  goods,  or  of  a  moiety 
of  his  Umde. 

Gaselee,  J.,  referred  to  1  Burr.  115,  where  Lord  Mansfield  says,  ^ 
**  common  recoveries  are  a  mere  form  of  conveyance.** 


STRAHAN  V.  SMITH  et  al. 

T.  holding  pictures  of  P.,  as  a  aecurity  for  an  alleged  debt,  hired  rooms  of  the  plaintiff  io 
which  to  depoeit  them.  P.  having  died,  the  defendante,  hie  adminietratore,  cooiested 
T.'a  claim  bv  a  suit  in  Chancery.  Pending  the  auit,  in  order  to  prevent  the  pktmM 
from  being  aiatrained,  they  petitioned  the  Court  to  eatiafy  the  plaintiff's  rent  out  of 
certain  funds  paid  into  court  in  the  course  of  the  cause.  T.*b  claim  having  been  disal- 
lowed by  the  Court,  the  pictures  were  ordered  to  be  delivered  to  the  defendants,  wbot 
in  order  to  obtain  them,  paid  rent  to  the  time  of  delivery : 

Held,  thskt  these  circumsiancea  did  not  conatitute  the  defendanta  tenants  to  the  plainiiC 

AssoMPsrr  for  use  and  occupation  of  a  picture  gallery.  Upon  an  award 
made  under  an  order  of  Nisi  rrius  in  this  cause,  the  arbitrator  found  that 
nothing  was  due  from  the  defendants  to  the  plaintiff,  but  stated  the  followiog 
facts,  to  enable  the  plaintiff  to  take  the  opinion  of  the  Court. 

In  January,  1808,  P.  P.  W.  Porter  assigned,  among  other  property  of  value, 
certain  pictures  to  P.  and  O.  Tahourdin,  as  an  inoemni^  against  losses  or 
expenses  which  they  might  incur  on  accotmt  of  P.  P.  W.  rorter. 

P.  Tahourdin  afterwards  hired  the  ^aintiff^s  premises  at  a  yeady  i^oti 
became  tenant  thereof  to  the  plaintiff,  and  deposited  the  pictures  dierein. 

*In  May,  1809,  Porter  died,  P.  and  G.  Tahourdin  being  under  liabili-  i^ 
ties  for  him,  and  having  the  pictures  and  other  property,  and  claimii^  to  ^ 
be  creditors  to  a  laige  amount. 

In  April,  1810,  the  father  of  the  defendants  took  out  administration  of  tli^ 
effects  of  Porter,  as  a  creditor  by  bond ;  and  in  June,  1812,  filed  a  bill  agaio^ 
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p.  and  6.  Tahourdin,  for  an  account  of  all  mooeys  and  pictures  received  to  tbe 
use  of  the  intestate,  and  to  prevent  them  from  disposing  of  any  pvt  of  the  pro* 
perty.  An  injunction  iras  thereupon  obtained,  of  which  the  plaintiff  had  notice, 
and  was  restrained  from  selling  the  pictures. 

A  certain  sum  of  money  was  paid  into  Court  to  the  credit  of  the  cause,  under* 
an  order  obtained  by  the  defendant's  father  on  account  of  a  bond  due  to  Porter, 
which  P.  and  G.  Tahourdin  claimed  as  a  collateral  security  by  assignment, 
and  this  was  the  only  fund  in  Court. 

The  accounts  between  the  intestate  and  the  Tahourdins  were  referred  to  the 
Master,  and  the  Tahourdins  becoming  bankrupt,  their  assignees  were  made 
parties  to  the  suit. 
The  defendant's  &iher  having  died,  they  became  administrators  of  Porter. 
P.  and  G.  Tahourdin,  being  unable  to  substantiate  their  claim,  the  suit  was 
dismissed;  and,  in  March,  1824,  the  Court  ordered  the  pictures  upon  the  plain- 
tiir^s  premises  to  be  delivered  to  the  defendants,  as  the  personal  refHresentatives 
of  Porter.  Pending  the  suit,  the  plaintiff's  rent  was  paid  every  year,  on  the 
petition  of  the  defendants  and  their  father,  out  of  the  fund  in  Court,  they  alleg- 
'iDg  that  the  rent  was  due,  and  that  they  had  been  applied  to  for  it. 

On  the  8th  of  March,  1824,  the  defendants  received  the  pictures  from  the 
^^,  plaintiff  under  the  order  of  Court,  *when  they  paid  the  plaintiff's  rent 
J  up  to  the  25th  of  that  March,  taking  a  receipt  «*  for  one  year's  rent  for  the 
care  of  pictures,  the  property  of  the  late  P.  P.  W.  Porter,"  and  giving  a  receipt 
for  the  pictures  with  the  words,  **Rent  upon  the  same  having  b^oen  paid  by  us 
to  the  25th  instant." 

The  plaintiff  then  alleged,  that  the  defendants  were  his  tenants  from  year  to 
year ;  &at  they  were  bound  to  give  him  a  regular  notice  to  quit,  or,  at  all 
events,  to  pay  rent  to  the  end  of  die  then  current  year. 

The  arbitrator  thought  that  the  relation  of  landlord  and  tenant  never  subsisted 
between  die  plaintiff  and  defendants,  or  their  father. 

Wilde^  Serjt,  obtained  a  rule  mn  to  set  aside  this  award,  on  the  ground  that 
the  defendants,  by  paying  the  rent,  had  admitted  themselves  to  be  tenants ;  and 
that,  consequendy,  the  award  ought  to  have  been  in  favor  of  the  plaintiff. 

Bosanquetf  Serjt.,  who  showed  cause,  insisted  that  the  relation  of  landlord 
and  tenant  never  subsisted  between  the  plaintiff  and  defendants ;  that  it  was 
competent  to  Strahan  or  Tahourdin,  notwithstanding  the  chancery  suit,  to  have 
ended  the  tenancy  at  any  time,  and  to  have  placed  the  pictures  in  some  safe 
custody  by  application  to  the  court ;  that  until  the  accounts  were  taken  pursuant 
to  the  bill,  it  could  not  be  known  whether  the  defendants  had  any  interest  in  the 
pictures,  so  that  they  were  not  affected  by  the  payment  out  of  the  funds  in 
court,  and  when  it  was  ascertained  that  they  had  an  interest,  the  pictures  could 
not  be  delivered  up  till  payment  of  the  warehouse  rent ;  that  payment  therefore 
was  made  to  obtain  the  pictures,  and  not  in  adoption  of  tl^  tenancy.  The 
Tahourdins  might  have  occupied  under  a  lease  with  covenants,  and  if  the 
*0i.1  <l6^cD<^^Q^  were  held  to  *have  adopted  the  tenancy,  because  they  claimed 
-^  the  pictures,  they  might  equally  be  held  liable  to  all  the  covenants  entered 
into  by  the  Tahourdins. 

fFiide^  in  support  of  his  rule,  admitted  that  an  absolute  tenancy  subsisted  in 
the  first  instance  between  Tahourdins  and  the  plaintiff,  but  argued  that  as  soon 
^  the  injunction  was  obtained,  which  restrained  the  Tahourdins  from  disposing 
of  or  parting  with  siny  of  the  property  then  in  their  possession  or  power,  belong- 
ing to  the  late  P.  P.  W .  Porter,  the  tenancy  which  at  first  was  absolute,  became 
contingent,  and  that  the  party  who  should  ultimately  succeed  upon  the  chancery 
suit  would  become  the  tenant.  Then  Porter's  administrator  having  applied  by 
petition  that  the  plaintiff  Strahan's  rent  should  be  paid  out  of  the  funds  in  court, 
he  adopted  the  tenancy,  and  upon  receiving  the  pictures  became  responsible  for 
the  rent. 
Bbst,  C.  J.    The  question  in  this  case  is,  whether  the  relation  of  landlord 
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and  tenant  existed  between  the  plaintiff  and  defendants.  It  appears  that  P.  W. 
Porter,  having  made  a  collection  of  pictures,  pledged  them  to  the  Tahourdins 
by  way  of  security  for  a  supposed  debt.  The  Tahourdins  provide!  a  place  for 
the  reception  of  the  pictures,  and  so  were  occupiers  of  the  room  in  respect  of 
^Which  the  rent  is  claimed ;  that  appears  distincdy  on  the  award  :  and  the  ques- 
tion in  this  cause  is,  whether  their  interest  in  the  premises  has  ever  been  trans- 
ferred to  the  defendants.  In  order  to  constitute  the  relation  of  landlord  and 
tenant  between  them  and  the  plaintiff,  there  must  have  been  a  contract  express 
or  implied.  Express  contract  there  is  none ;  but  it  has  been  urged  that  such  a 
contract  may  be  implied  from  the  payment  of  rent  by  the  defendants.  There 
certainly  are  cases  in  which  such  an  implication  would  arise  from  the  payment 
of  rent,  but  every  such  implication  is  liable  *to  be  rebutted,  and  the  ciiv  p^^ 
cumstances  under  which  this  rent  was  paid  do  rebut  any  such  implica-  ^ 
tion.  The  mere  payment  of  rent  will  not  of  itself  constitute  a  tenancy ;  to 
have  such  an  effect,  it  must  be  paid  by  the  party  in  the  capacity  of  tenant. 
But  the  defendants  never  paid  in  any  such  capacity.  Afler  the  death  of  Porter, 
a  suit  was  commenced  in  equity  to  ascertain  whether  the  Tahourdins  were 
entitled  to  hold  these  pictures  or  not.  During  that  suit,  the  defendants,  the 
Smiths,  as  Porter's  representatives,  paid  the  rent,  not  from  their  own  funds,  but 
out  of  moneys  which  had  been  paid  into  chancery  in  the  course  of  the  suit. 
By  the  ultimate  decision  of  the  Court  of  Chancery,  the  Smiths  were  ordered  to 
be  put  in  possession  of  the  pictures,  and  it  is  said  that  from  this  circumstanee 
an  agreement  may  be  implied  on  their  part  to  become  tenants  of  the  premises 
where  the  pictures  were  kept.  But  they  had  only  paid  out  of  court  what  was 
necessary  to  enable  them  to  get  possession  of  the  pictures  ;  their  intention  was 
solely  to  dischaige  the  Tahourdins'  lien,  and  not  to  become  responsible  for  the 
rent.  The  relation  of  landlord  and  tenant  never  existed  between  them  and  the 
plaintiff,  and  our  judgment  roust,  therefore,  be  for  the  defendants. 

Park,  J.  Looking  at  all  the  circumstances  of  this  case,  I  think  a  tenancy 
by  the  defendants  cannot  be  implied.  It  was  never  alleged  in  chancery,  that 
they  were  tenants  to  the  plaintiff;  the  suit  was  dismissed  in  1824,  and  the 
pictures  were  ordered  to  be  delivered  up.  The  funds  for  the  payment  of  the 
plaintiff's  rent  were  year  by  year  obtained  from  the  Court  of  Chancery.  It 
would  be  most  unjust  to  hold  the  defendants  liable  as  tenants,  when  it  is  plain 
Aey  only  paid  the  rent  on  behalf  of  the  Tahourdins,  and  to  save  the  pictures 
from  a  distress,  till  the  suit  in  chancery  between  them  and  the  Tahourdins 
should  be  determined.  I  think,  therefore,  *that  the  award  is  well  made,  r«gg 
and  that  our  judgment  must  be  for  the  defendants.  I- 

BcRROuoH,  J.,  concurred. 

Gaselee,  J.  According  to  the  statement  in  this  award,  there  never  was  a 
moment  in  which  the  defendants  were  tenants  to  the  plaintiff.  On  the  contrary, 
the  plaintiff  treats  the  pictures  as  the  pictures  of  the  Tahourdins.  He  was, 
indeed,  entitled  to  distrain  and  sell  them,  and  such  being  the  case,  the  defendants 
apply  to  the  Court  of  Chancery,  and  procure  the  payment  of  the  rent  oat  d 
certain  funds  in  court.  But  this,  so  far  from  raising  any  implication  <^  « 
tenancy  on  their  part,  tends  rather  to  exclude  any  such  supposition. 

Judgment  for  the  defendants 
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HARRIS  V.  BOOKER. 

By  u  inquisition  taken  on  nn  eleg^  against  R.  C,  it  was  foond,  that  at  the  time  of  the 
radnnent  he  was  seised  of  certain  lands  in  the  occupation  of  B.  In  point  of  fact,  these 
lands  were  Tesied  in  certain  trustees  in  trust  for  R.  C,  and  for  raising  a  sum  of  money 
for  A.  F.,  but  the  trustees  permitted  R.  C.  to  receive  the  rents: 

Held,  that  the  tanaot,  by  dtgit,  could  not  sue  B.  for  the  rent. 

Debt  for  use  and  occupation.  At  the  trial  before  Bbst,  G.  J.,  London  ait* 
tings  after  laat  Michaelmas  term,  it  appeared  that  the  plaintiff  had  recovered  a 
jodgment  against  R.  £.  Cresswell,  Esq.,  upon  which*  in  Easter  term,  1826,  an 
degit  was  issued*  directed  to  the  sheriff  of  the  county  of  Gloucester.  The 
sheriff  returned  an  inquisition,  by  which  it  was  found  that  Cress  well,  at  the 
time  of  the  judgment  against  him,  was  seised  for  life  of  certain  lands  at  Bibury,  in 
the  occupation  of  the  defendant,  (being  the  lands  in  respect  of  the  rent  of  which 
M»-|  *the  present  action  was  brought ;)  and  in  September  the  plaintiff  served 
•^  the  aefendant  with  notice  of  the  inquisition,  and  with  a  demand  of  the 
rent  then  due.  More  than  400/.  was  due,  and  the  defendant,  upon  being 
served,  said  that  Mr.  Cresswell  was  his  landilord,  and  that  he  paid  his  rent  to 
him. 

On  the  part  of  the  defendtot,  it  was  proved  that  Cresswell  had  no  legal 
interest  in  the  lands  in  question :  that  they  were  vested  in  trustees  under  his 
Other's  marriage  settlement  and  a  subsequent  settlement,  for  a  term  of  1000 
yean,  in  order,  among  other  purposes,  to  raise  10,000/.  for  Anna  Maria  Fry, 
his  sunt,  and  that  die  10,000/.  had  not  yet  been  raised  under  the  settlement: 

That  Cresavell  was  in  the  mean  time  permitted  by  the  trustees  to  receive 
the  rents  and  profits. 

Upon  this  evidence  the  plaintiff  was  nonsuited,  with  leave  to  move  to  set 
aside  the  nonsuit  and  enter  a  verdict  instead. 

Toddy 9  Serjr.,  having  accordingly  obtained  a  rule  nm  to  that  effect, 

VBUghan  and  Wilde,  Serjis.,  showed  cause. 

The  plauitiff  can  have  no  better  claim  against'  the  defendant,  the  occupier  of 
the  knd,  than  he  hae  against  Cresswell  under  the  judgment ;  and,  as  against 
Cresswell,  the  elegit  would  give  him  no  claim.  By  the  statute  29  Car.  2,  c.  2, 
s.  10,  the  sheriff  can  take  under  an  elegU  only  such  lands  as  the  party  against 
whom  it  issues  is  legally  or  beneficially  endded  to ;  and  Dae  d.  mil  v.  Green' 
hUl^  4  B.  d&  A.  684,  has  decided,  that  where  the  party  is  joindy  interested  in 
trust  proper^  with  another,  the  land  cannot  be  taken.  The  sheriff  cannot 
deliver  possession,  (1  Eq.  Cas.  Abr.  381 ;  Taylor  v.  CSo/e,  8  T.  R.  206,)  and 
Mo-i  his  inquisition  is  *not  conclusive,  at  all  events,  against  the  occupier,  who 
•^  might  suffer  great  injustice  if  not  permitted  to  impeach  it. 

Thddy*  The  tenant  by  elegit  obtains  a  right  to  possession  on  the  ezecutioii 
of  the  writ,  and  it  is  not  necessary  for  him  to  sue  out  an  ejectment  or  an  habere 
fadoM  poieesekmem.  (Per  Gibbs,  J.,  in  Rogers  v.  Pitcher^  6  Taunt,  207.) 
By  the  execution  of  this  writ,  therefore,  the  pUintiff  was  put  in  possession  of 
whatever  property  Cresswell  had,  subject  to  the  operation  of  the  writ ;  but 
rent  may  be  taken  under  an  tlegil  as  well  as  land,  (2  Bac.  Abr.  712,  Execute 
tian^)  and  of  the  rent  payable  by  the  defendant,  Cresswell  was  in  the  actnal'i 
receipt,  according  to  the  defendant's  own  admisstOBf  so  that  by  the  ezecutioD  of 
the  uegit  the  pl&tiff  was  endded  to  it  without  attornment.  This  distinguishes 
the  ease  from  Ihe  v.  OreenhUl^  where  the  trustees  had  entered,  and  had 
actually  devested  the  eeetm  fue  iruet  of  the  reeeipt  of  the  piofits.  The  defend- 
ant Booker  having  regularly  paid  his  rent  to  Cresswell,  could  not  contest  Cress« 
weU*s  dde  to  receive  it;  and  the  plaintiff  standing  in  Cresswell's  place,  who 
has  not  traversed  the  inquisition,  is  now  entided  to  the  rent  nnder  the  elegit. 

Cut.  adv.  tuU. 
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Best*  G.  J.  This  was  an  action  for  use  and  occupation.  In  support  of  the 
plaintiff's  case  a  judgment  against  the  defendant's  landlonl  was  |i?en  in  evi* 
dence,  and  an  elegit^  under  which  possession  had  heen  taken  of  t  moiety  oi 
nis  lands  in  the  occupation  of  the  defendant.  It  appeared  that  more  thtn  iwL 
was  due  for  rent  from  the  defendant  to  his  landlord,  and  it  wa.«  insisted  thai  the 
tenant  by  eiegit  might  sue  for  this  without  any  attornment,  r^pecially  as  the 
sheriff's  inquisition  had  *fiHind  that,  the  landlonl  of  the  tlefendsni  was  p_ 
seised  of  the  land  in  respect  of  which  the  rent  was  payable.  To  this  it  ^ 
was  answered,  that  the  land  was  vested  in  trustees  for  a  term  of  1000  \tiru 
to  raise  a  sum  of  money  for  the  landlord's  amM,  (which  money  had  not  jti 
been  raised,)  and  also  for  other  purposes.  The  plaintifr  was  thereupon  noo- 
suited,  and  we  are  of  opinion  that  the  action  cannot  be  maintained,  and  tin: 
the  nonsuit  waf  proper.  We  do  not  agree  that  an  attornment  would  htre 
been  unnecessary,  supposing  the  plaintiff  had  been  in  a  situation  to  call  for  it. 
Where  a  party  claims  under  a  contract,  an  attornment  is  rendered  unnecesssry 
by  4  Ana.  c.  16,  s.  9,  which  enacts,  that  all  grants  or  conveyances  thereaiicr 
to  be  made,  shall  be  good  and  elTectual  to  all  intents  and  purposes  widiout  any 
attornment;  but  this  applies  only  where  property  is  acquired  by  mnt  or  eot* 
veyance ;  in  the  present  case  it  is  claimed  under  a  judgment,  and  even  if  the 
tenant  by  elegit  had  a  right  to  enter,  we  think  be  could  not  have  proceeded  for 
rent  without  an  attornment.  But  we  decide  this  case  principally  m  ibe 
authority  of  Doe  d.  Hull  v.  OreenhiU^  from  which  it  is  not  to  be  distingaished. 
In  that  case,  a  verdict  was  found  in  ejectment  for  the  lessor  of  the  plaintiff,  who 
claimed  under  a  judgment  recovered  against  the  defendant,  and  a  writ  of  e/e^ft' 
and  inquisition  thereon  taken  and  returned ;  but  liberty  was  reser^'ed  to  the 
defendant  to  move  to  enter  a  nonsuit  upon  an  objection  taken  at  the  trial.  The 
objection  was,  that  by  a  deed  executed  23d  of  June,  1809,  long  before  the 
plaintiff's  judgment  was  recovered,  the  legal  eatate  in  the  premises  was  Tested 
in  trustees,  for  the  purpose  of  securing  an  annuity  to  the  defendant's  mother, 
with  permission  to  the  defendant  to  take  the  rent  till  the  annuity  should  be  is 
arrear.  By  the  deed  the  trustees  were  empowered  to  enter  in  case  the  aonni^ 
was  in  arrear,  which  they  did  *in  \%Vt,  But  at  the  time  of  tiie  execn-  p,.||Q 
tion  of  the  dtgit^  and  of  commencing  the  action,  there  was  nothing  in  ^ 
arrear.  It  was  contended,  for  the  plaintiff,  that  the  case  fell  within  die  S9  Gsr. 
S,  c.  9,  s.  10,  as  being  premises  held  in  trust  for  &e  defendant. 

It  was  there  holden  that  the  plaintiff  could  not  recover,  because  the  esttte 
was  vested  in  trustees,  though  partly  for  the  defendants  benefit.  But  if  he 
could  not  recover  in  ejectment,  neither  could  he  in  an  action  for  the  rati 
because  he  couM  not  claim  the  rent  unless  he  had  a  right  to  enter.  Asd  it 
having  been  decided  that  a  plaintiff  cannot,  under  such  drcorastances,  recorer 
in  ejectment,  it  is  nnneoessary  for  us  to  decide  wheliier  the  plaintiff  could  enter 
at  once  under  the  elegUj  or  must  also  brin^  an  ejectment  to  obtain  possession. 
It  is  clear,  in  the  present  case,  that  the  plamtiff  wae  not  entitled  to  the  posses- 
sion of  the  land,  as  against  the  landlord  Cresswell ;  and  if  so,  he  could  bsTe  lo 
claim  against  the  tenant.  The  inquisition  certainly  foond  that  Cresswell  vss 
seised  oi  the  land ;  but  a  stranger  to  the  inquisition  was  not  bound  to  traverse 
it:  he  might  dispute  its  correctness  in  any  other  way.  Cresswell,  however, 
had  nothing  in  the  premises  but  a  joint  equitable  interest,  of  which  a  eooit^l' 
equity  could  alone  take  cognisance. 

Rule  disdiai;^. 

Oasilbb,  J.,  not  having  heen  present  at  tiie  aigomentt  did  not  join  is  the 
judgment. 
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•LINNEY,  Vouchee. 

In  1  recovery,  "  calletfi  to  warranty*'  is  an  improper  ezpreaaioii. 

YADOHAif,  Serjt,  moved  that,  a  recovery  might  pass,  ia  which  thelanguaga 
was,  cMeth  to 'Warranty,  instead  of  voucheik  to  warranty. 

ta  the  old  Lalin  form  the  word  was  voeai;  but 

The  Court  observing  that  voucheih  had  a  technical  meaning,  which  conld 
noi  be  supplied  by  any  other  word,  refused  to  let  the  recovery  pass ;  and 
Faugkan 

Took  nothing. 


ROLFE  V.  BURKE. 

Practiee.    An  affidavit  entitled  "  in- the  Common  Plaee,^  held  sufficient. 

WmDE,  Serjt.,  objected  to  an  affidavit,  that  it  was  entitled  «in  the  Common 
PtacBi^  which  was  not  the  name  of  any  Court;  but 

The  Court  held  the  title  sufficient,  this  Court  having  been  fixed  in  comtnuni 
loco,  wh'de  the  Court  of  Kind's  Bench  was  ambulatory. 


iu2]  *RE6ULA  GENERALIS. 

Whbrbas,  when  the  acknowledgments  of  persons  levying  fines  or  suffering 
"ecoveries  are  taken  before  commissioners,  the  affidavits  which  the  present 
)ractice  requires  are  not  sufficient  to  satisfy  the  Court  that  the  interests  of 
narried  women  are  properly  protected ; 

And  whereas  it  is  unfit  that  any  attorney,  solicitor,  or  agent,  or  the  clerk  of 
ny  attorney,  solicitor,  or  agent  of  any  party  to  any  fine  or  recovery,  should  be 

commissioner  for  the  taking  the  acknowledgments  therein ;  It  is  ordersd  by 
he  Court,  that  from  and  after  the  first  day  of  Easter  term  next,  an  affidavit 
hall  be  made  by  one  of  the  commissioners  before  whom  the  acknowledgment 
f  any  of  the  parties  to  any  fine  or  recovery  is  taken,  deposing,  in  addition  to 
le  £icts  now  required  by  the  rules  of  the  Court  to  be  included  in  affidavits  of 
le  taking  acknowledgments  of  fines  or  recoveries,  that  none  of  the  commis- 
loners  are  attorneys,  solicitors,  or  agents,  or  clerks  to  any  attorney,  solicitor,  or 
^ent,  of  any  of  the  parties  to  the  fine  or  recovery  for  the  taking  the  acknow- 
idgment  to  which  the  commission  under  which  they  have  acted  has  been 
sued. 

It  is  ruMTHER  ORDERED,  that  the  commissioners,  from  and  aHer  the  first  day 
r  the  next  term,  do  inquire  of  married  women  whether  they  intend  to  give  up 
leir  intereats  in  the  estates  to  be  passed  by  any  fine  or  recovery,  without 
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bayioff  any  proTiflion  made  for  them  by  setdement  or  otherwise,  in  relom  for 
their  naving  so  given  up  their  estates  or  interests ;  and  if  it  appear  lo  such 
commissioners  that  any  setdement  is  to  be  made  on  any  married  wtniiaii,  sach 


commissioners  shall  see  that^such  settlement  is  properly  made  and  duly  p««^ 
executed,  and  one  of  them  at  least  shall  make  an  affidavit  that  this  order  ^ 
has  been  fulhr  complied  with.    And  it  is  lastly  osdbrbd,  that  Ifais  order  ihill 
be  stuck  up  m  all  the  public  offices  immediately. 

W.  D.  BifT. 

J.  A.  Paek. 

j.  bubsovos. 

8.  Qabklo. 
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EIGHTH  TEAR  of  the  REIGN  of  GEORGE  IV.,  1827. 


GREENOU6H,  Demandant;  8G0TT  and  Wife,  Daforciantf. 
Fine.    Mitoomer  of  tba  eoaoMrs ;  wbait-noc  wmnMbh* 

In  the  dedknua  the  conuaoia  were  named  Seott,  bat  they  signed  their  names 
on  the  acknowledgment  as  Scoot. 

.  Being  applied  to  for  a  fresh  acknowledgment,  they  refused  to  give  one.    The 
ocnsidjeration  for  the  fine  was  200/.  lent  by  Greenoagh  to  Scott  and  wife. 

Upon  an  affidavit  of  their  identity  by  the  conusees*  agent,  and  that  tfiey  had 
signed  their  names  Scoot  by  mistake, 

Crou^  Serjt.,  moved  that  the  fine  might  pass;  but  the  Court 

Refused. 

2  L  (421) 
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•AYTON  V.  BOLT. 

Defendant  being  applied  to  to  pay  a  debt  barred  by  the  atafnte  of  Umitaiieoa,  aaid  be 
ahoald  be  happy  to  pay  it  if  he  coiild :  Held,  that  the  plaintiff  maat  abow  the  defeodaat*! 
ability  to  pay. 

Tun  was  an  action  on  an  attorney's  bill,  to  which  the  defendant  pleaded  the 
statute  of  limitatiom.  At  the  trial  before  Bbst,  C.  J^  Middlesex  sittings,  after 
last  terra,  it  appeared  that  the  debt  had  accnied  in  1813,  but  tKat  the  defendant 
hayinj^  been  applied  to  within  six  years,  said  he  should  be  happy  to  pay  the 
debt  y  he  couidt  and  added,  that  if  the  plaintiff  could  recover  for  him  a  debt 
due  to  him,  from  one  6umey,the  plaintiff  might  therewith  satisfy  hia  owndeht. 

No  evidence  having  been  given  of  the  defendant's  ability  to  paj,  which  the 
Chief  Jtistioo  required,  a  verdi<^  was  found  for  the  defendant. 

Peaktf  Setjt^^now  moved  for  a  new  trialyon  the  ground  that  this  was  aa 
unqualified  promise,  the  defendant  only  regretting  that  he  had  not  present  meani 
of  payment. 

But  the  Court  said,  that  the  case  feU  within  the  rule  laid  down  in  JF  Court  t. 
CroMit  8  Bingh.  829;  and/'eaikt 

Took  nothing. 


^PHILIPS  V.  BOBIMSOl!!.  [M06 

Plaintiff  delivered  to  defendant  the  title  deeds  of  plaintiff'a  wife'a  estate.  Pluatif 
having  afterwarda  levied  a  fine  of  the  property  to  the  aae  of  hia  aon :  Held,  that  plaifiiiiT 
could  not  aopport  trmrtr  for  the  deeda. 

DmNUB  for  deeds.  The  declaration  alleged  that  the  plaintiff  delivered,  and 
caused  tp^be  delivered,  to  ttie  defendant,  certain  deeds  (describing  them)  of  the 
said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  1000/.,  to  be  re-delivered  by 
the  defendant  to  the  plaintiff  when  the  defendant  should  be  tiiereunto  afterwards 
requested;  yet  the  defendant,  although  requested,  refiised  to  re-deliver  them, 
and  unjustly  detained  them. 

Second  count,  that  the  plaintiff  was  lawfully  possessed,  as  of  his  own  pro- 
perty, of  certain  other  deeds,  (describing  them,)  and  being  so  possessed,  loit 
them,  and  they  came  to  the  defendant's  possession  by  finding.  Yet,  the  defend- 
ant, knowing  tfalMi  to  1>e  the  property  or  the  plafntilT,  had  not  delivered  them  to 
plaintiff,  though  requested,  but  detained  them. 

Pleas:  1st,  non  dtiinei$  tdly,  that  the  plaintiff  did  not  deliver  the  deeds  to 
the  defendant;  ddly,  that  the  plaintiff  was  not  lawfully  possessed  of  the  deeds, 
as  of  bis  own  property ;  4thly,  that  they  were  not  the  property  of  the  plaintif; 
5thly,  that  defendant,  as  a  conveyancer,  had  a  lien  on  them. 

At  the  trial  before  Oassleb,  J.,  Middlesex  sittings,  afler  last  Michaelmas 
term,  it  appeared  tl.at  the  defendant  was  entered  as  a  student  at  one  of  the 
Inns  of  Court,  and  had  taken  out  a  certificate  as  a  conveyancer ;  that  the  deeds 
in  question  were  tlie  title  deeds  of  an  estate  belonging  to  the  plaintiff's  wife*, 
that  the  plaintiff  or  his  agent,  aAer  his  marriage,  had  delivered  them  to  the 
defendant,  with  instructions  to  prepare  a  conveyance  of  the  property ;  that  the 
defendant  prepared  the  *conveyance  accordingly ;  that  an  attorney  was  p,,^ 
employed  by  him  to  levy  a  fine  of  the  property,  to  which  the  plaintiff  •- 
and  his  wife  were  parties ;  and  that  a  fine  was  levied  accordingly ;  the  uses  of 
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which  were  declared  to  such  penon  as  plaintiff's  wife  shmdd  appoint,  and  for 
de&uli  of  appointment,  to  George  Philips,  second  son  of  plaintiff  and  his  wife/ 
The  defendant  detained  the  deeds,  on  the  ground  that  his  chaxges  for  pre- 
paring the  conveyance  had  not  been  paid. 

TIm  learned  Judge  directed  the  plaintiff  to  be  nonsuited,  with  leave  to  move 
to  set  the  nonsuit  aside  and  enter  a  verdict  instead,  thinking,  under  the  above 
ciicomstances,  that  he  had  no  property  in  the  deeds  at  iht  time  the  action 
was  commenced. 

Wiide^  Serjt.,  in  the  last  term  obtained  a  rule  nist  In  set  aside  the  nonsuit« 
on  the  ground  that  the  defendant,  havtof  received  the  deeds  from  the  plaintiff, 
LoM  not  contest  his  right  to  demand  them  again ;  and  that  chaiges  by  him  for' 
work  as  a  conveyancer  could  not  be  sustained  in  law. 

Cro$8,  and  ^Niiiiie,  Serjts.,  showed  cause.    They  argued  at  grsal  lenffdi 
that  the  defendant  was  entitled  to  charge  for  his  woik  se  a  conveyancer,  and  if 
so,  io  detain  the  deeds  till  such  chaiges  were  paid;  but  as  the  Court  decide 
the  case  on  another  gnnuid,  their  aignment  is  omitted  here.    They  then  con- 
tended, that  in  dttinue  the  jury  were  bound  to  find  the  value  of  the  thing 
detained,  with  a  view  to  aese^  damages  in  case  the  defendant  ahould  refuse  to 
deliver  it  pp;  that  a  deed  eould  be  of  no  vsioe  to  a  party  who  had  no  property 
in  it ;  that  deeds  coostitiiting  the  muniments  and  titles  of  estates^  are  the  property 
of  the  person,  to  whom  the  estate  belongs ;  that  at  the  time  of  commencing  the 
*1081  ^P'**®"^  action,  tlie  property  in  the  estate  to  which  the  deeds  in  question 
-'  referred,  had  been  conveyed  by  the  plaintiff  himself,  to  his  wife*s  second 
son;  that  at  that  time,  therefore,  tlie  property  in  the  deeds  as  in  the  estate  was 
in  that  son,  and  not  in  the  plaintiff;  and  that,  consequendy,  as  the  jury  could 
find  no  value  for  the  plaintiff,  he  was  properly  nonsuited.     Viner,  Deiinuif  C« 
pi.  2.    A  bailor  of  goods  who  sells  tbem  after  the  bailment  cannot  recover  them 
from  the  bailee. 

They  also  argued,  Aat  supposing  the  plaintiS  to  have  had  even  a  special 
property  in  the  deeds,  inasmuch  as  they  related  to  his  wife's  land,  she  ought  to 
have  been  joined  in  the  action:  Com.  Dig.  Bar.  and  Ihntf  1  Roll.  Abr.  347, 
Detinue^  Q»  R. :  and  cited  Poucher  v.  N^rmanf  8  B.  d&  C.  744t  to  show  that 
the  defendant  was  entitled  to  recover  for  work  done  as  a  certificated  convey- 
ancer.    IJpqa  these  points,  however,  the  Court  gave  no  opinion. 

Wiide,  in  support  of  the  rule.   To  entide  the  pUintiff  to  recover  in  this  action, 
it  was  oaly  JM^essary  to.  show  that  he  or  his  agent  delivered  the  deeds  to  the  > 
defeadani:  the  defendant  having  received  them  at  his  hand,  was  precluded 
from  disclaiming  hJs  tide.    It  would  be  of  most  dangerous  consequences,  if 
persons  employed  were  to  be  permitted  thus  to  turn  round  on  their  employers; 
ind  Dixon  v.  Hamfind^  3  B.  d&  A.  910,  is  an  authority  to  show  they  cannot  do 
so.     An  pgent  who  receives  goods  from  his  principal,  cannot  aflerwards  refuse 
o  re-deiiver  them ;  and  if  the  plaintiff  possessed  these  deeds  merely  for  the' 
purpose  of  ddivering  them,  that  gave  him  a  sufficient  special  property  ia  them* 
o  satisfy  the  allegation  in  the  dedaration  that  they  were  his  deeds.     The 
^1  AOl   ^'^^^^^^  ^^'^  ^^  more  dispute  his  title,  than  a  tenant  *that  of  his  land* 
J   lord  under  whom  he  entered  upon  the  premises. 
Bbst,  C.  J.    This  was.  an  action  of  deiinue  for  certain  deeds ;  to  which  the 
lefendant  pleaded,  first,  that  he  did  not  detain  them;  secondly,  that  they  were' 
iot  lawfully  in  the  possession  of  plaintiff;  thirdly,  that  they  were  not  the  plain* 
iff  *s  property.     At  the  time  the  action  commenced  these  deeds  were  not  the 
Toperty  of  die  plaindff,  because,'  whether  they  were  originally  so  or  not,  tho' 
lain  ti  AT  had  at  that  time  consented  to  a  fine,  by  which  the  property  in  the  lands 

>  w^hich  the  deeds  referred  had  been  conveyed  to  his  second  son.  It  is  a  cleat 
rinciple  of  law,  that  the  muniments  of  an  estate  belong  to  the  person  who  has 
le  le^l  interest  in  it;  so  that  if  the  plaindff  was  originally  entided  to  receivo 
le  deeds  on  request,  he  was  not  so  at  the  time  of  action,  for  he  could  only  be 

>  entitled  as  long  as  the  right  to  the  property  continued  in  him.  ^ 
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The  case  cited  from  Viner  is  deeieive  on  the  point     That  case  tests  on  a 
decisioii  in  rhe  year  books,  in  which  the  party  delivering  a  deed  to  tlie  bailee 
had  origimdly  a  right  to  it;  but  his  right  having  passed  away,  the  Court  held 
he  could  not  sue  the  bailee.     No  distinction  has  been  pointed  out  between  that 
case  and  the  present;  and  it  is  perfectly  consistent  with  good  sense.    Why 
should  not  the  rightful  owner  in  such  a  case  sue  at  once?    Why  should  the 
par^  who  originaUy  delivered  the  deed  be  supposed  to  retain  a  special  pro- 
perty in  it,  in  order  to  do  that  which  the  true  owner  might  do  diiecdy  !   I  do 
not  agree  to  the  position  that  a  principal  may  in  all  cases  recover  propertjr 
which  he  has  delivered  to  his  agent.  Snppose  a  principal  delivers  the  property 
of  another  who  claims  it  at  the  hands  of  the  agent:  could  the  agent  set  up  as  a 
defence  that  he  received  the  property  from  his  principal!    Certainly  not    He 
would  be  answerable  *to  the  true  owner,  and  not  to  the  false  claimant,   r,..* 
With  respect  to  the  supposed  analogy  between  this  case  and  that  of  a  *• 
landlord  and  tenant,  it  is  tme  a  tenant  cannot  dispute  that  his  landlord  had  a 
title  at  the  time  of  the  lease,  but  he  may  show  that  the  title  has  expired  sabse- 
quently  to  the  lease.    England  d.  Sj^imm  v.  Slade^  4  T.  R.  682.    So  here 
die  defendant  may  admit  that  the  plaintiff  had  once  a  title  to  these  deeds,  bot 
insist  that  he  parted  with  it  before  the  commencement  of  this  action.     Dixm 
T.  Hwnond  1ms  no  bearing  on  the  present  question.    In  that  case,  a  ship,  ori- 
ginally belonging  to  one  of  two  partners,  had  been-  ccHiveyed  to  one  Hart  for 
securing  a  debt;  subsequently  Hart  conveyed  her  to  the  defendant  upon  hi> 
advancing  to  Hart  the  sum  secured  t  the  defendant,  who  was  an  insaranoe 
broker,  afterwards  effected  an  insuraaee  in  the  names  of  ^e  two  paitneff, 
charged  them  with  the  premiums,  and,  the*  ship  having  been  lost,  reeeived  the 
amount  of  the  insurance  as  their  agent,  hot  refused  to  pay  such  money  to  the 
ttMignees  of  the  two  partners^  alleging  thai  he  was-  only  accountable  to  the 
representatives  of  the  single  partner  to  whom  the  ship  first  belonged.    The 
Court  woidd  n>t  endure  so  dishonest  a  proceeding;  and  Abbott,  J.,  said,  ''The 
defendant  has  received  the  money  as  affent  for  the  partnership,  and  he  cannot 
now  be  pennittedJto  say  that  he  received  it  for  the  benefit  of  Flowerdew  alone.** 
The  present  defendant  has  not  received  money  for  two  pereonsr  and  then 
attempted. to  say,  ^  I  received  it  only  for  one;"  but  he  has  received  deeds  under 
color  of  a  tide  whieh  has  now  passed  away  from  the  par^  who  delivered 
them.    Suppose  the  case  of  the  conusor  of  a  fine :  die  estate  and  munimenta 
belong  to  the  oonusee  afler  the  levying  of  the  fine:  could  the  conusor*  alter  the 
fine  had  passed,  maintain  tiofver  against  the  attorney  for  not  re-deliveriDg  the 
*fitle  deeds  of  the  estate?    When^the  right  to  the* estate  went,  (he  right  p«m 
to  the  munimenls  went  also.    The  present  case  is  of  die  same  nature,  ^ 
and  the  rule  for  setting  aside  the  nonsuit  most  be  discharged. 
•  PiBK,  J.    In  supporting  this  nonsuil  I  am  not  afraid  of  impeaching  any  pris- 
ciple  of  law.    In  order  to  support  an  action  of  dHinue^  the  plaintiff  must  have 
%  general  or  a  special  proper^  in  what  he  seeks  to  recover.     If  he  has  aot 
such  a  property,  it  may  be  shown  on  the  plea  of  non  deHnei.     But  at  all 
events  the  fourth  plea  in  this  case  has  been  clearly  established.     The  plaiotif 
had  no  property  whatever  in  tliese  deeds  at  the  time  of  the  action :  it  was  all 
gone  by  the  operation  of  the  fine :  if  so,  the  case  in  Viner  is  in  tenns  the  same 
ae  the  present.     The  plaintiff  here  had  conveyed  the  property  to  his  son ;  and 
he,  therefore,  might  have  sued  for  the  deed,  although  he  had  never  been  in 
possession  of  the  property.     Roll.  Abr.  Detinue.     Therefore^  without  enteria^ 
on  the  defendant's  right  to  detain,  it  is  clear  the  plaintiff  had  no  right  to  aae. 

BuRHOVOH,  J.  In  detinue  the  plaintiff  may  recover  either  the  specific  thinf 
detained,  or  die  value  of  it.  But  what  value  could  the  jury  find  for  the  plain* 
tiff  in  the  present  case?  I  am  clearly  of  opinion  that  this  was  an  ansver  to 
the  action  upon  tion  detinei.  The  province  of  the  jury  in  this  respect,  caonot 
be  supplied  by  a  writ  of  inquiry.  But  in  order  to  establish  that  the  deeds  are 
of  any  value  to  him,  the  plaintiff  must  show  that  he  has  a  rigiit  to  them,   h 
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G(>;Mu'aiMf«lil  Itid  d6mnk  ««1f  the  dAadnit  plead  mmd^HnH^  he  mayriTe 
io  e^cMfc^e  |M  hyihe-^fUiiitiffrfer  tfaatehows  he  doee  not  detain  his  goods.*' 
ki^^f^m  m  itintc^umi  the  pfeinaff  had  no  interest  in  these  deeds ;  ihej^ 
wt fi w/^nl mlam4^ hims  tad,  therefoiOy  thenoaanit  was  light. 
«, .^ryuifHApiifcii,  i»  1  kad  soom  doobce  at  fisal  whether  want  o(  propert]^ 
^^  arllittfhiaitMr  might  he  given  in  evidMwe  on  nojt  dedneirbai  the  jma^ 


sage  from  Lord  Cokk  renders  that  point  dear.  If  the  defendant  4MlieiL.Qh  a 
lies, tint  AiMl  be  speeially  pleaded;  but  he  may  give  in  evidence,  under  non 
deiineif  that  Uie  plaintiff  has  no  property  in  the  thing  MMght  In  be  recovered. 
The  dreomstance  that  the  pUintiff  delivered  the  deeds  to  the  defendant  will 
not  avail  him,  since  he  himself  has  saheofaoiilly  ezeeuted  a  conveyance  which 
cairies  the  deads  with  it. 

Bide  dischaiged. 


"H-r 


EYLES  o.  SLU8. 

Th0  phuQtif^  in  October,  aatborised  defeadaqt  t^  pty  in  at  oertaia  bankeff  mon«y  due 
from  the  defendant.  Owing  to  a  mistake  il  was  not  then  paid ;  bat  defendant,  wbo  kept 
an  aeeoQiit  with  the  same  bankers,  transferred  the  ram  to  the  pVahitiff's  credit  on  Friday 
the  9th  of  December. 

The  plaintiff  beiog  at  a  diatanoe,  did  not  receive  notice  of  this  tna«fe^  till  the  Sunday 
following,  and  on  the  Saturday  the  bankers  failed : 

Held,  that  thia  was  a  sufficient  payment  by  the  defendant. 

OoTEiTAirr  for  rent  due  from  the  defendant  to  the  plaintiff. 

At  the  trial  before  Onslow,  Serjt.,  last  Kent  Assiaes,  the  defendant  pot  in 
the  plaintiff's  receipt  for  the  amount  claimed. 

The  plaintiff  then  showed  that  he  had  given  the  receipt,  npon  hearing  from 
the  defendant  that  he  had  paid  the  amount  to  the  plaintiff's  banker  at  Maid- 
stone, to  whom  the  defendant  had,  in  October,  1826,  been  requested  by  the 
pbintiff'to  pay  it*  The  defendant,  who  kept  an  account  with  the  same  bankert 
ordered  the  amount  to  be  tranaferred  from  his  account  to  the  plaintiff's  credit: 
it  was  discovered,  however,  that  owing  to  some  mistake  this  had  not  been  done 
a||gn  at  the  time  wh«i  the  plaintiff'a  receipt  came  to  the  defendant's  hands; 
J  •but  nfion  th0  ^aintiff'a  complaiMng^  the  defendant^.on  the  8th  of 
December,  ordered  the  mistake  to  be  rectified,  and  on  Friday,  the  9th  of 
December,  Mldiessed  a  letter  to  the  plainlU;  amooncing.that  the  mlataka  had 
been  reetiied:  this  fetter  the  plaintiff,  being  aia  diatanee^  did  not  get  till  the 
easuing  Sanday,  In  the  interinil  the-  bankers  felled,  and  never  opened  their 
bank  after  the  Saturday.  The  transfer  in  the  banker's  books,  from  the  defiBodi 
aat's  aeeonnt  to  the  plaintiff's,  appeared  to  have  been,  made  on  the  8th,  at 
which  time  the  defendant's. account  waa  overdrawn  abont  900/.  The  learned 
Serjeant  thought  that  this  transfer  amounted,  under  the  circnmstanees,  to  pay- 
ment, and  a  verdict  having  been  found  for  the  defendant, 

Taddy^  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  no  actual  payment 
had  been  made  to  the  plaintiff;  that  he  could  not  be  satisfied  by  a  mere  transfes 
in  the  banker's  book,  tod  that  not  having  received  the  letter  till  the  Sunday, 
when  the  banken  had  suspended  payment,  he  had  no  opportunity  of  drawing 
the  amount  out  of  their  handa :  the  verdict  might  have  been  aequiesced  in  if  he 
had  ceceived  notice  of  the  tranafer  on  the  Friday.  The  defendant  had  no 
general  directions  to  pay  to  the  plaintiff's  bankers,  and  an  authority  to  deposit 
money  with  diem  in  October  dia  not  warrant  making  a  tranafer  in  Deoemben 

BasT,  C.  J.  The  learned  Serjeant  was  right  in  eateemiog  this  a  payment 
The  plaintiff  had  made  the  .Maidstone  bankers  hi9  agents»  and  had  authorised 
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them  to  receife  fhe  m&my  dne  from  die  defeodmit.  Woo  it  then  paid,  «r  vae 
that  done  whieh  wbi  equivakni  to  payment!  At  first,  not;  but  on  the  8th  i^ 
■om  was  actually  placed  to  the  pbiotrnTa  aceoani ;  and  thoogh  no  aeaey  wu 
tranaferred  in  epeeie,  that  wae  an  ^acknowledgment  from  tlw  baakeia  rft^n 
that  they  had  leeeived  the  amount  from  Ettie.  The  plaintiff  mi^  then  ^ 
have  diavn  for  it,  and  diehaaken  could  not  havn  refuaed  hie  &Su 
The  mi  of  the  Court  concuning,  Taddy 

TooknothiBf. 


M'TAGOAST  w.  ELUCE. 

Affidavit  to  hold  to  bail :  what,  ioBufficieat. 

Thb  affidavit  to  hold  to  bail,  stated  the  defendant  to  be  indebted  to  the  plaio- 
tiff  upon  a  promissory  note  br  KMMMtf.,  dnwn.  in  &vor  of  Inglis,  £llice,ft 
Company,  and  dtily  indorsed  to  the  plaintiff. 

7W%,  8ei]t,  oblahied  a  nle  msi  to  set  aside  tho  baii4>ondt  and  emera 
common  appearance,  on  the  ground  that  the  aSdavit  did  not  state  an  indooe- 
ment  or  debt  from  Ellice  to  Uie  plaintiff. 

fFUdtf  Serjt.,  who  showed  canoe,  urged  that  an  indoraement  by  EUioe  wsi 
implied  in  the  word  duly^ 

but  the  Court  held  the  affidavit  insufficient,  and  made  the  rule 

Absohite. 


•GRAHAM    et    al.    Assignees  of  THOMAS   WILKINSON  and  .«,,, 
JAMES  MULCASTER,  Bankrupts,  v.  MULCASTER.         ^  "' 

Auignees  under  a  joint  eomniiuion  a^inst  two  partners,  majr  recover  in  tho  tame  actiM 
debts  due  to  the  partnora  jointly  and  debts  dno  to  (heaa  sepafaielf . 

AsauMWiT.  In  the  first,  aeoond,  third,  and  fourth  ooantsb  the  plsiabii 
declared  as  assignees  of  Wilkinson  and  Mnlcaater,  upon  promises  by  dMendaat 
to  Wilkinson  and  Muleaater  before  their  bankniptey,  in  reapect  ctf  debts  doe  to 
them  before  their  bankruptcy: 

Breach,  non»payment  to  Wilkinson  and  Mulcaster  before  they  boeams  bsak* 
mpt,  or  to  plaintifls  aa  aasignees  as  afoveaaid,  sinoe* 

FifUi  count,  that  defendant,  after  Mulcaster  became  a  bankrupt,  and  befoie 
WUkinson  became  a  bankrupt,  being  indebted  to  plaintiffs,  as  assignees  of  Msi' 
easier  a$  afore$mdf  promised  the  plaintifi  as  assignees  of  the  said  Mnleatter 
■a  aforesaid. 

Sixth  and  seventh,  that  defendant  being  indebted  to  plaintais  aa  assigneet  at 
o^retiiuf,  promised  them  as  sasignees  as  aforesaid  to  pay.  Breach,  ss  to  ibt 
uree  last  promises,  non*payment  to  plaintiffs  as  assignees  as  aforttM. 

Demurrer,  for  tliat  plaintifls,  by  the  firat  four  counts  of  their  dedaratioa,  had 
declared  against  the  defendant  in  respect  of  divers  causes  of  action  therein  men* 
tinned  to  have  accrued  to  Wilkinson  and  Mukasler  before  they  bocsme  bssk* 
rupts,  and  have,  in  the  fifth  count,  declared  in  respect  of  a  canse  of  actios 
all^d  to  have  aeerued  to  them  as  assignees  of  Mulcaster  only ;  and  in  tin 
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fizth  and  •evenfli  emmto  have  doelarad  ia  respect  of  eeutee  of  action  «Ueged  t» 
hav0  aceraed  to  them  as  such  aMigaeea  as  aforesaid*  without  showing  whether 
*1161  *^^^  cnuBm  of  *aetion  aeenied  to  them  as  assignees  of  Mnlcaster  or  of 
J  Moleasier  and  Wilkinson,  thereby  including  in  the  deeUration  oauses. 
sf  action  whieh  ^eanifot  by  law  be  joined.     Joinder. 

OntbWf  Serjt,  in  snppori  of  the  demurrer,  cited  Hamodt  v.  Haywoadt  3  T»s 
EL  433,  where  it  was  held  that  the  assigned  of  A.,  a  banlurupt,  and  also  of  B.«. 
a  bankrupt,  under  separate  oomrotssions,  could  not  recoYcr  in  the  same  action 
a  joint  debt  doe  from  a  defendant  to  both  bankrupts,  and  also  separate  debts  due; 
to  each ;  and  Batf  ▼.  Davkt^  8  Taunt  184,  where  A.  and  B.  being  assignees 
onder  one  commission,  and  C.  under  Iwo  «lhoi!S»  issued  against  three  partnen, 
it  was  held  they  could  not  sue  jointly;  whence  he  argued,  that  the  plaintiffs  in, 
the  present  ease  had  sued  on  distinct  causes  of  action  that  could  not  be  joined. 
He  also  aiged,  that  the  expression  as  tt99ignee$  a$  afarenc^^  without  distin^j 
g^aishiogof  whom,  whether  of  Mulcasler  or  Mulcaster  and  Wilkinson,  it  appear- 
ing by  the  prerioos  counts  that  there  had  been  two  commissions,  was  an> 
ambiguiry  fatal  to  the  last  four  counts.  > 

fVUdt^  Serjt.^  contra.    In  HancoA  v.  Haywood^  and  Ray  v.  Davies^  the 
assignees  were  strangeis  to  each  other  as  to  separate  debts  under  the  different- 
commissions  against  several  partners,  tliere  being  no  joint  commissioBs  against) 
the  whole  firm.     Bat  in  Scoit  v.  FVankHn^  15  East,  436,  Lord  Ellbnborouoh 
said,  <«ir  joint  assignees  could  not  recover  the  separate  debts  of  one  or  more, 
there  would  be  an  end  of  all  power  of  enforcing  such  demands."   There  being, 
therefore,  a  joint  commission  in  tho  pieaeal  case,  tlie  different  causes  of  action 
may  be  well  joined.     The  rule  of  pleading  is,  that  where  the  same  plea  may 
*1171  ^  pleaded,  and  the  same  judgment  be  given,  *and  still  more  when  the 
-^  money  to  be  recovered  will  go  to  the  same  fund,  the  different  causes  of 
action  may  be  joined.    All  those  tests  concur  in  the  present  case  ;  the  same 
plea  might  have  been  pleaded;  the  judgment  will  be  the  same  on  all  the  counts; 
and  the  sum  recovered  will  go  to  die  same  fund,  to  be  distributed  among  the 
creditors  of  Wilkinson  and  Mulcaster.     As  to  the  alleged  ambiguity,  although, 
it  appears  from  the  fifth  count  that  Wilkinson  became  a  bankrupt  subsequentty ' 
to  Mulcaster,  yet  as  nothing  is  said  in  that  or  the  following  counts  of  a  separate 
commission  agadnat  Wilkinson  or  Mnleasteif,  or  of  the  plaintiffs  being  assignees 
osder  a  separata  commission,  the  expression  a$  oiHfnees  at  qfareMoiat  can^ 
only  refer  to  the  joint  commission  and  joint  assigneeship  mentioned  in  the  pre* 
ceding  counts. 

Best,  C.  J.  This  is  an  action  by  the  amignees  of  two  partners,  bankruptSt: 
and  the  declaration  contains  counts  on  debts  which  accrued  to  |he  partners' 
jointly  before  their  bankruptcy,  and  counts  on  debts  which  acoroed  to  one  of; 
them  separmtely.  To  this  deelaratkm  there  is  a  demurrer,  on  which  two 
objections  aro  raised;  one,  that  these  separate  catises  of  setion  ought  not  to^ 
have  been  joined  in  the  same  declaration ;  the  others  that  there  is  an  ambigoity/ 
in  the  latter  eounti,  as  not  disclosing  whether  the  defendant  is  indebted  to  the- 
plaintiffs,  as  assignees  of  the  two  partners,  or  only  of  one*  I  think  there  is  nOi 
validity  in  either  of  the  objections.  Under  a  commission  of  bankrupt  against 
partners,  the  joint  and  separate  property  of  the  partners  is  transferred  to  the 
same  assignees,  who  are  empowered,  also,  to  leeover  and  distribute  the  sepa- 
rate as  well  as  the  joint  debts  of  the  partners ;  but  with  the  distribution  wo; 
have  nothing  to  do  in  a  court  of  law;  therefore,  if  a  debt  be  due  to  A«,  and 
another  to  B.,  the  assignees  of  A.  and  B.  may  recover  both  in  one  action.  If  • 
it  were  otherwise,  great  and  unnecessary  expense  and  inconvenience  would  • 
*1181  ^  entailed  upon  the  ^commission;  and  there  is  no  authority  opposed  to 
-'  such  a  practice:  for  though  the  debts  in  the  present  case  are  severa),. 
the  assignees  claim  them  by  virtue  of  the  same  commission.  Hancock  v.  Hm^* 
VHH^  is  in  support  of  the  position  we  now  lay  down.  In  that  case  it  was  heldf , 
that  the  aisigneeaof  two  partners  nnder  separate  commissions  might  join  ii|  an^ 
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aetion  to  reeoTar  joint  debts  dae  to  the  two  partaen ;  aJhrUm^  thea,  umgneeB 
under  a  joint  oommission  against  two  partners  ought  to  be  eaiided,  under 
that  commission,  to  recover  in  a  joint  action  debts  due  to  the  pait&en 
separately. 

With  regard  to  the  alleged  ambiguity  arising  out  of  the  demgnadon  otiigneet 
a$  qforeMid^  it  sufficiently  appears,  upon  the  whole  of  the  deciarMionf  to  refer 
lo  the  assignees,  as  suing  under  the  joint  commission* 

Park,  J.  Looking  attentively  at  die  fifUi  count,  I  think  it  suffictendy  appesn 
thai  the  expression  a$9ignie»  a$  tfarumd^  refers  to  the  plaiotiA  as  asngnsei 
under  their  joint  oommission  against  the  two  partners;  for  the  plaintiffii  are  lu^ 
where  sUited  to  be  assignees  under  any  separate  oommisstoo.  Under  the  joiBt 
commission  it  is  clear  they  may  recover  debts  which  accrued  to  the  partDos 
•djpaTmtely.  The  language  of  Lord  ELLENiOBouaH,  in  StoU  t.  FrmU&n^  ii 
deeisive. 

'  BuuouoH,  J.  Being  assignees  of  the  two  partners,  they  are  assignees,  abo, 
of  each,  and  may  recover  the  debts  due  to  each,  so  that  every  count  ia  the 
declaration  may  be  supported.     There  is  no  ground  for  the  objection. 

Oasblu,  J.  Upon  the  objection  as  to  misjoinder,  judgment  most  be  for  the 
plaintiffs;  and  though  there  may  be  some  degree  of  uncertainty  in  the  fiiih 
count,  it  is  not  such  as  venders  the  count  bad. 

Judgment  for  plainttfb. 


•BROWN  V.  The  Hon.  GRANVILL  ANSON  CHETWTND  rtno 

STAPYLETON,  et  al.  L  "'^ 

Provisions  do  not  eontribate  to  general  aversge,  even  where  the  cargo  of  the  ship  conniti 

only  of  patseogers. 

'  This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as  owner  of  a  ship 
called  the  Princess  Royal,  against  the  defendants,  three  of  die  commissionen 
for  victualling  his  Majesty's  navy,  to  recover  a  contribution  towards  a  gensni 
average,  due  in  respect  of  part  of  the  furniture  of  the  said  ship  having  been  lost 
aihd  damaged  for  the  preservation  of  the  ship  and  cargo,  whilst  on  a  vey^ 
with  convicts,  and  also  with  provisions  and  stores  put  on  board  for  die  use  of 
those  convicts  on  the  voyage,  by  the  defendants. 

The  defendants  pleaded  the  general  issue,  upon  which  issue  was  joiscd; 
snd  at  the  trial  of  the  cause  before  Best,  C.  J.,  and  a  common  jniy  tt 
Onildhall,  at  the  sittings  after  Hilary  term,  182A,  a  verdict  was  found  ibr 
the  plaintiff,  damages  150/.,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : 

On  the  17th  of  June,  1888,  the  said  ship,  the  Princess  Royal,  bekragiog  ti» 
the  plaintiff,  was  taken  up  on  charter  by  the  commissioners  of  his  Majestf** 
navy,  for  the  conveyance  of  convicts,  with  their  necessary  attendants,  to  Nev 
South  Wales. 

The  defendants  were  then,  and  are  now,  diree  of  the  commisnoners  ^ 
victualling  his  Majesty's  navy,  and  as  such  commissioners,  they  caused  to  be 
shipped  on  board  the  said  vessel,  for  the  subsistence,  use,  and  consuraptioB, 
during  the  voyage  of  such  convicts,  and  their  necessary  attendants,  prorisioBS 
and  victualling  stores  of  the  value  of  1358/.,  or  thereabouts. 
'  *0n  the  18th  of  September,  1822,  the  said  ship  received  on  board,  r^,^ 
for  a  passage  to  New  South  Wales,  the  following  number  of  persons,  ^ 
for  whose.passage  the  said  ship  was  taken  up,  Tiz«,  one  hui^red  and  iify^ii 
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coerietB,  four  women,  eight  children*  one  euigeon,  and  thirty-Ave  sbldien.  On 
the  14th  of  October,  1822,  while  the  ship  was  in  the  Downs  in  the  prosecation 
of  her  voyage,  a  general  average  loss  was  sostainedi  amounting  in  the  whole  to 
the  sum  of  280/.  5«. 

The  ship  was  then  at  the  value  of  4500/.,  the  freight  at  the  value  of 
1860/.  lis.  10(f.;  and  so  much  of  the  provisions  and  victualling  stores 
shipped  by  the  defendants  as  remained  then  unconsumed  were  of  the  value  of 
1162/.9I.  9(f. 

If  the  defendants  were,  in  respect  of  such  provisions  and  victuslling  stores, 
liable  by  law  to  contribute  to  a  general  average  loss,  their  proportion  on  the 
provisions  and  victualling  stores,  then  unconsumed,  amounted  to  4iL  ISt.  M., 
which  was  the  sum  sought  to  be  recovered  in  this  acdon* 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  plaintiff  was 
entitled  to  recover!     If  the  Court  were  of  opinion  that  the  plaintiff  was  so 
entitled,  the  verdict  was  to  stand ;  but  if  of  a  contrary  opinion,  a  nonsuit  was 
to  be  entered. 
Taddy^  Seijt.,  for  the  plaintiff. 

Generally  speaking,  contribution  to  a  general  average  cannot  be  demanded 
in  respect  of  the  apparel  or  food  of  the  passengen.  Maghens,  62,  63.  But 
contribution  must  always  be  made  in  respect  of  the  cargo  or  meree»»  Park  on 
Ids.  217;  Roccus,  62.  All  who  have  valuable  property  on  board;  all  who 
are  interested  in  the  cargo,  must  contribute  to  that  which  has  been  sacrificed  to 
alL  But  in  a  ship  hired  to  carry  convicts,  the  convicts  are  themselves  the 
'1211  ^'S^  ^^^  "^^  ^^  *passengen  in  ordinary  cases,  a  mere  accidental 
-*  adcStion  to  the  cargo.  The  victualling  board  were  interested  in  the 
stores  necessary  for  the  support  of  the  convicts,  just  as  other  merehants  are 
interested  in  a  general  carffo.  The  provisions  and  convicts  were  in  effect  the 
merce$  of  this  voyage,  and,  therefore,  distinguishable  from  the  case  where  the 
provisions  are  for  a  few  passengen,  and  of  small  comparative  value.  The 
commissionen  have  received  a  benefit  to  the  extent  of  the  value  of  the  stores, 
and  to  that  extent  they  ought  to  contribute.  Whatever  is  capable  of  insurance 
is  capable  of  being  brought  into  general  average;  and  these  stores  were  clearly 
capable  of  insurance.  Upon  the  principles  of  contribution  referred  to  by  Gdbs, 
C.  J.,  in  Taylor  v.  CuH%9^  2  Manh.  809,  omnttim  amirihuiiofu  iordaiur 
quod  pro  amnibu$  datum  es/,  it  would  be  incompatible  with  justice  that  the 
commissioners  should  not  contribute. 

BxsT,  C.  J.  It  is  not  necessary  for  us  to  consider  the  policy  of  the  law 
which  has  been  established  on  this  subject;  it  seems,  however,  to  be  perfecd^ 
consistent  with  justice.  The  law  is  of  foreign  origin ;  but  the  principle  of  it 
has  been  long  known  and  acted  on  in  this  country.  It  is  not  every  object  of 
value  which  has  been  held  liable  to  a  contribution  for  average,  but  only  such 
stores  as  are  termed  msrees.  Mtrui  has  never  been  held  to  extend  to  provi- 
sions, but  includes  only  liie  oaivo  put  on  board  for  the  purposes  of  commerce; 
and  the  practice  shows  that  mis  has  been  the  undentanding  of  all  times. 
Maghens,  MoUoy,  Beawes,  Stevens,  and  other  writers,  all  expound  the  word 
meree$  in  this  way;  all  iq  terms  exclude  provisions.  They  concur  in  saying, 
that  things  of  light  weigM,  but  of  eonsideraUe  value,  must  contribute,  if  they 
*122'1  ^'^"S  ^  ^®  cai|o,  but  not  if  they  belong  *to  the  passengen.  ProTi* 
J  sions  are  laid  in  for  the  passengen,  and  must  be  esteemed  to  belong  to 
them.  Farther  than  Ais,  the  ship  is  always  brought  into  average  according  to 
her  reduced  value  at  the  end  of  the  vo3rage,  when  the  provisions  have  mostly 
been  consumed.  As  to  the  argument,  that  the  convicts  must  be  esteemed  the 
mereeo  anon  this  voyage,  and  so  the  stores  laid  in  for  them  be  chargeable  as 
parcel  of  the  $nere€$f  it  is  clear,  that  whether  eaxgo  or  not,  they  cannot  be 
brought  into  contribution,  because  human  life  is  not  the  subject  of  avenge.  If, 
Ifaerdbie,  the  convicts  themselves  cannot  be  brought  into  eontribntion,  muoh 
leM  earn  ibe  provisions,  which  aie  merely  aoeidentid  to  their  passage. 


430  Hall  v.  Chandless.    E.  T.  1827.  [122 


Pabk,  J.  I  have  been  avloniflhed  how  •  ease  could  hare  been  ^nted  in 
this  iosiance.  No  question  has  ever  before  been  raised  upon  the  point  Pro* 
visions  have  always  been  held  an  exeeption  from  the  general  rale  respecting 
contribution.  The  rule  is,  that  all  merchandise  put  on  board  for  the  purpose 
of  traffic  is  liable  to  be  brought  into  contribution,  and  in  merchandise  is  induded 
all  property  of  great  vahie,  unless  attached  to  the  persons  of  the  passengexs; 
but  proporty  so  attached  does  not  contribute;  and  all  the  writers  on  the  subject 
go  on  to  say,  that  the  owners  are  not  liable  to  contribute  for  the  victnaU  and 
amnioaition  of  the  ship.  Convicts  are  not  to  be  considered  as  cargo,  because, 
though  average  has  been  allowed  for  slaves  thrown  overboard,  the  anthoritiei 
•ire  olear^  that  there  can  be  no  estimation  of  the  life  of  a  freeman.  Abbott  on 
Shipping;  Molloy. 

The  rest  of  the  Court  concurred 

Judgment  of  noosoit. 
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« 

Lease  of  leads  br  A.  to  B.,  at  the  request  of  C,  D.,  mad  E.,  oot  of  wbich,  B.  wee  to  gnst 
.  nnder-leasee.  at  the  direeiion  of  C,  D.,  sod  EL,  (ihe  object  of  which  iiodor«leaeea  wwio 
secure  e  around-rent  to  A.  end  C.)  end  subject  to  such  nnder-leasea,  was  to  sieod  poi- 
eeaoed  oftbe  lease  in  trust  for  D.  end  B.,  who  were  parties  to  the  original  lease : 
After  C,  D.,  and  E.  had  execated  that  leaee,  end  before  A.  or  B.  bed  eaecoted  it.  tb« 
leeee  wee  eltered  with  the  eoneeot  and  privity  of  C.  oolf  •  bv  an  erasere,  which  exdeded 
a  certain  portion  of  land  inserted  by  mistake,  but  in  which  P.  and  £.  had  do  interest* 
A.  and  B.  then  executed  the  leeae  :  Held,  thet  thia  alteration  did  not  render  it  invalid. 

Thb  following  case  was  sent  by  the  Vice  Chancellor  for  the  opinion  of  die 
Court  of  Common  Pleas. 

Edward  Berkley  Portman,  Esq.,  being  seised,  or  well  and  snfficiendy  enti- 
tled thereto,  agreed  to  let  to  James  'l^hompson  Parkinson,  architect,  or  his  nomi- 
nees,  for  bnilding  thereon,  ibr  a  term  of  ninety*nine  years,  commendng  from 
ChristmasHlay,  18S8,  a  piece  of  ground  in  the  parish  of  St«  Mary-le-bone,  in 
the  county  of  Middlesex,  at  a  rent  to  be  reservea  and  to  be  apportioned,  and 
made  payable  out  of  the  best  houses  to  be  tliereon  erected  ;  and  after  such  rent 
had  been  so  secured,  it  Was  agreed  that  a  lease  should  be  granted  of  the  residue 
of  the  said  piece  of  ground  to  the  said  James  Thompson  Parkinson  or  his 
nominee,  at  a  peppercorn  rent  for  the  said  term  of  ninenr*nine  years : 

The  said  J.  T.  Parkinson  then  agreed  with  William  Hall  the  younger,  and 
Charles  Hall,  to  let  the  said  piece  of  ground  to  them  upon  the  like  terms:  in 
^e  first  instance,  towards  securing  in  part  the  rent  to  be  reserved  to  the  said 
E.  B.  Portman ;  and  next  with  an  additional  rent  to  be  reserved,  apportioned, 
and  made  payable  to  him,  the  said  J.  T.  Parkinson,  out  of  the  next  beat  set  of 
honses  which  were  to  ber  erected  upon  the  said  piece  of  grouird ;  and  after  stich 
rents  had  been  so  secured,  it  was  agreed  that  a  lease  should  be  granted  of  the 
reminder  of  the  said  piece  of  ground  to  the  said  W.  Hall  the  younger,  and 
Charies  Hall,  or  their  nominees,  at  a  pepper>com  rent  for  the  said  term  of 
niiiety-nine  years : 

^he  saitf  W.  Hall  the  younger,  and  C.  Hall,  afterwards  agreed  with  p,,«4 
TaruHu  persons  as  undertenants,  to  graht  or  procure  to  be  granted  to  •- 
such  under  tenants,  leases  of  three  pieces  of  ground,  (in  respect  of  which  the 
present  question  arose,)  being  a  part  of  the  fir^t  mentioned  piece  of  giotind,  for 
tne  purpose  of  building  thereon,  in  consideration  of  certain  grtmnd  m% 
u&ounttng  altogether  to  92U.  18s.  4d.t  which  under-tenants  erected  several 

»in!*  ^^^       ■*"•  accordingly : 

The  said  W.  HsJl  the  younger,  and  C.  Hall,  thereujion  required  the 
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E.  B.  Portmao  and  J.  T.  ParkiiMODf  either  to  tike  the  eaid  rent  of  821/.  IBs. 
idr,  in  satisfaction  of  the  rents  agreed  to  be  reserved  to  them  as  afiMreraid  i  and 
for  that  purpose  to  grant  the  leases  the  said  W.  Hall  the  younger  and  X).  Hall 
had  agreed  as  aforesaid  to  procure  to  be  granted  to  the  said  under-tenants,  or 
to  grant  to  the  said  W.  Hall  the  younger  and  C.  Hall  a  pepper-corn  lease  for 
the  said  term  of  ninety*nine  years*  of  the  said  three  pieces  of  ground,  to  enable 
the  said  W.  Hall  the  younger  and  C,  Hall,  themselves,  to  grant  such  uodei^ 
leases: 

The  snid  E.  B,  Portman  and  J.  T.  Parkinson  refused  to  aeeede  to  enck 
request,  stating  that  better  houses  would  be  erected  on  other  parts  of  the  first 
mentioned  piece  of  ground,  out  of  which  better  houses  the  saia  £•  B.  Portman 
aiid  J.  T.  Parkinson  would  take  their  rents ;  and  that  till  such  rents  were  so 
secured,  they  would  grant  bo  peppe^eo^l  lease  to  the  said  W.  Hall  the 
younger  and  C.  Hall : 

At  last  it  was  agreed  between  the  said  E.  B*  Portman  and  J«  T.  Pariiinson, 
and  W.  Hail  the  younger,  and  C.  Hall,  that  a  pepper«com  lease  should  be 
granted  to  Mr.  T.  Wilson,  (Mr*  Portman's  solicitor,  and  who  prepared  the 
after-mentioned  lease,)  by  the  said  E.  B.  Portman,  at  the  request  and  by  th6 
y.Ax^  direetioii  of  the  said  *J.  T.  Parkinson  and  W.  Hall  the  younger,  and  C. 
-i  Hall;  and  that  the  said  T.  Wilson  should  afterwards  grant  leases  to  the 
said  under-tenants,  at  the  rent  of  221/.  13s.  4if«,  and,  subject  to  such  under- 
leases, should  stand  possessed  of  the  said  lease  granted  to  him,  and  the  heredi^ 
taments  thereby  demised,  in  trust  for  the  said  W.  Hall  the  younger  and  C. 
HaO,  when  they  should  have  secured  the  rent  agreed  as  aforesaid,  to  be  reserved 
to  the  said  E<  B.  Portman  and  J.  T.  Parkinson.  And  accordingly^  by  inden- 
tvfe  of  lease  dsoed  the  17th  of  March,  1826,  and  consisting  ef  a  lease  and 
counterpart  expressed  to  be  made  between  the  said  E.  B*  Portman,  of  the  first 
part;  the  said  J.  T.  Parkinson,  of  the  second  part;  the  said  W.  Hall  the 
yoongerand  C.Hall,  of  the  third  part;  and  the  said  T.  Wilson,  of  the  fourth 
part;  reciting,  amongst  other  things,  the  matters  above  mentioned : 

It  wae  wiinessed,  that,  in  consideration  of  the  rents,  covenants,  and  agree- 
ments thereinafter  reserved  and  contained,  on  the  part  and  behalf  of  the  said  T. 
Wilson,  his  executors,  administrators,  and  assigns,  to  be  paid,  observed,  kept^ 
done,  and  performed,  he  the  said  E.  B«  Portman,  at  the  request,  direction,  and 
appointment  of  the  said  J.  T.  Parkinson,  W.  Hall  the  younger,  and  C.  Hall, 
testified  by  their  being  parties  to  and  executing  the  stating  indenture,  did  demise 
and  lease  unto  the  said  Thomas  Wilson,  his  executors,  adminietrators,  and 
assigns,  three  several  pieces  or  paroels  of  land,  described  in  the  lease  to  hold  for 
ninety-nme  years,  at  a  pepper-corn  rent,  under  a  number  of  the  usual  covenants 
and  provisions  contained  in  buikling4eases : 

And  it  was  diereby  agreed  and  declared,  between  and  by  the  said  parties  to 
the  stating  indentures,  that  the  said  Thomas  Wilson,  his  executors,  administra- 
tors, and  assigns,  should  (subject  to  such  under-leases  as  should  be  granted  by 
him  or  them  by  the  direction  of  the  said  W.  Hall  the  younger,  and  C.  Hall, 
their  executove,  administrators,  and  assigns)  stand  possessed  of  the  said 
*1261  '^'^^  pieces  of  ground  thereby  demised  for  the  term  thereby  granted, 
-■  and  of  the  now  stating  lease,  in  trust  for  the  said  £.  B.  Portman,  his 
heirs  and  asMgns,  until  the  said  rent  agreed  to  be  reserved  to  him  should  be 
secured  ;  and  afterwards  in  tru$t  for  the  said  J.  T.  Parkinson,  his  executors, 
administrators,  and  assigns,  until  the  said  rent  agreed  to  be  reserved  to  him 
should  be  secured;  ana  afterwards  in  trust  for  the  said  W.  Hall  the  younger, 
and  C.  Hall,  their  executors,  administrators,  and  assigns,  and  to  be  assigned  and 
delivered  to  them  accordingly :  and  it  was  thereby  declared,  that  the  said  E.  B» 
Portman,  hia  heirs  or  assigns,  and  the  said  J.  T.  Parkinson,  his  executors, 
administrators,  or  assigns,  as  soon  as  the  said  rents  agreed  respectively  to  be 
reserved  to  them  should  be  secured,  should  acknowlei^  the  same  under  their 
hands  at  the  back  of  that  lease : 
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That  the  iau)  J.  T.  ParkiiiMHw  and  W.  Hall  the  youngn^  and  €.  Hail*  eze- 
culed  the  said  lease  aod  coanterpart  in  their  then  state,  but  afterwards,  and 
before  the  execution  thereof  by  either  of  them  the  said  E.  B.  Portman  and  T; 
Wilson,  an  alteration  was  made  in  the  parcels  of  the  lease,  by  stifting  oat  cC 
the  description  of  the  third  piece  of  ground  in  the  lease,  and  in  the  oounleiput, 
the  words, ''  and  East  in  part  on  Weston  Place ;"  and  also  the  words,  *«in  the 
other  part  f  *  and  striking  out  the  corresponding  part  of  the  plan : 

By  such  alteration,  a  piece  of  ground,  forty  feet  in  front,  next  RiehmoBd 
Street,  and  one  hundred  and  seventeen  feet  three  inches  in  depth,  was  withdiiwn 
from  ^e  demise. 

The  lea^e  and  counterpart,  thus  altered,  were  afterwards  executed  by  the 
said  E.  B.  Portman  and  T.  Wilson. 

There  were  two  attestations  16  the  lease  and  oounlerpart,  one  of  which  ootioed 
the  execution  of  the  lease  and  counterpart  by  the  said  J.  T.  Parkinson  and  W. 
Hall  the  younger,  and  C.  HalJ,  and  the  other  the  execution  *of  the  said  ^^^^ 
lease  and  counterpart  by  the  said  £.  B«  Portman  and  T.  Wilson;  but  *- 
neither  of  such  attestations  took  notice  of  any  alteration  having  been  madeii 
the  said  lease  and  counterpart. 

The  instructions  to  prepare  the  said  lease  and  connterpart  were  giTen  is 
Samuel  Palmer,  clerk  to  the  said  T.  Wilson,  by  the  solicitor  for  the  said  under- 
tenants of  the  said  W«  Hall  the  younger,  and  C.  HaU ;  and  for  the  guidaace 
of  the  said  Samuel  Palmer,  a  plan  of  the  said  three  pieces  of  mund,  incliiding 
the  said  withdrawn  piece  of  ground,  was  delivered  by  the  said  solioitor  to  the 
said  S.  Palmer;  and  the  ssmI  S.  Palmer  accordingly  prepared  the  said  km 
and  counterpart  as  aforesaid,  agreeably  to  such  instructions  and  plan,  collnde^ 
ing  tlie  same  to  be  pursuant  to  the  intention  of  all  the  parties ;  and  the  said  8. 
Pfldmer  procured  the  said  lease  and  counterpart  to  be  executed,  as  hereinbefore 
mentioned,  by  the  said  J.  T.  Parkinson,  W.  Hall  the  younger,  and  C.  HaU. 

After  the  said  lease  and  counterpart  were  so  executed,  the  said  S.  PalsMr 
discovered  that  the  said  withdrawn  pieoe  of  ground  ought  not  to  have  been  tfau 
included;  and,  upon  making  such  discovery,  he  acquainted  the  said  J.  T.  Pit* 
kinson  thereof,  who  thereupon  told  the  said  S.  Palmer  that  the  fdan  so  as  aibr^ 
said  given  to  the  said  S.  Palmer,  as  part  of  the  instructions  to  prepare  the  aid 
lease  and  counterpart,  was  incorrect,  and  that  the  said  withdrawn  piece  of 
ffTound  ought  not  to  have  been  included  therein,  and  that  he  (S.  Palmer)  wodJ 
do  right  in  taking  the  same  out  of  the  said  lease  and  counterpart. 

In  consequence  of  that  conversation  the  said  S.  Palmer  made  the  hereiobe- 
fore  mentioned  alterations  in  the  said  lease  and  counterpart. 

The  said  alterations  were  made  with  the  approbation  or  privity  of  the  aid 
J.  T.  Parkinson  oniyj  but  not  with  *the  approbation,  or  privity, or  at  the  r,^^ 
request  of  any  of  the  other  parties  to  the  said  lease  and  counterpart.        ^ 

The  said  E.  B.  Portman  and  T,  Wilson  afterwards,  as  hereinbefore  mea- 
tioned,  executed  the  said  lease  and  counterpart. 

The  reaiB  agreed  to  be  reserved  to  the  said  E.  B.  Portman  and  J.  T.  Pu" 
kinson  hive  since  been  duly  reserved,  and  they  have  acknowledged  thesaiBe 
in  manner  aforesaid  accordingly. 

The  said  W.  Hall  the  younger,  and  C.  HaH,  had  contracted  to  aeD  to 
Thomas  Chandiess,  the  said  gnwmd  rent  of  2S1/.  18s.  44.  for  the  sum  of  W^- 
^.  8i/.,  and  to  assign  to  him  a  good  and  proper  pepper^eom  leaM  oiihetui 
three  pieces  of  ground. 

It  was  admiued  on  all  sides  that  the  said  William  HaU  ike  yonnger,  aod  C. 
Hall,  were  not  in  any  manner  interested  in  Oie  insertion  or  omission  of  the  piece 
of  ground  above  referred  to,  as  withdrawn  by  the  aforesaid  erasure  and  aheia- 
tion,  and  that  no  part  of  the  said  rent  of  MIL  18s.  4d.^  issued  out  of  the  nil 
withdrawn  piece  of  ground,  and  that  if  the  same  were  now  in  the  said  indealuKi 
tiie  said  W.  HaU  the  younger,  and  C.  HaU,  wonM  not  be  entided  to  any  be**- 
ftcial  mterest  m  the  said  withdrawn  piece  of  ground,  and  thai  if  the  sne  p^ 
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of  groufld  were  aatignfld  lo  Ae  eaid  T.  Giiftiidl6M«  he  woald  claim  no  beneficial 
uiterest  therein. 

The  said  Thomas  Chandleas  objected  to  the  yalidity  of  the  said  lease  to  the 
said  T.  Wilson  on  account  of  the  aforesaid  alterations,  considering  that  a  good 
and  marketable  article  could  not  be  made  out  to  the  said  T.  Chandless,  under 
the  above  circumstances. 

'fhe  question  for  the  opinion  of  the  Court  was,  whether  the  above-mentioned 
indenture,  dated  the  ITth  of  March*  1S86»  waa  a  valid  deed,  notwithsuinding 
tlie  alteration  that  was  made  therein  after  the  execution  thereof  by  the  said  W. 
*1201  ^^^  ^^  younger,  and  C.  Hall,  *and  J.  T.  Parkinson ;  but  before  the 
■^  execution  thereof  by  the  said  E.  B.  Portman  and  T.  Wilson. 
AdamSf  Serjt.  The  alteration  was  immaterial,  and  the  deed  is  valid.  The 
only  parties  who  grant  and  take  beoeficially  by  the  deed  being  Portman  and 
Wilson,  the  others  cannot  dispute  the  instrument,  if  legally  executed  by  those 
two.  But  according  to  the  principle  laid  down  in  Pigott^i  case,  1 1  Rep.  27, 
a  deed  is  only  avoided  by  alteration^  where  the  alteration  takes  place  without 
the  privity  of  a  party  beneficially  interested,  and  aAer  execution  by  him.  In 
no  case  has  it  been  decided  that  an  alteration  before  execution  by  the  grantor 
and  grantee  can  affect  the  validity  of  the  instroment.  In  Doe  d.  Letoii  v. 
Bingham^  4  B.  d&  A.  672,  blanks  were  left  in  a  mortgage  deed  in  a  part  not 
affecting  Che  mortgagee;  these  blanks  were  filled  up,  and  interlineations  made 
in  the  sanoe  part  of  the  deed,  after  execution  by  the  mortgagee.  The  alteration 
there  being  in  an  immaterial  part  of  the  deed,  it  was  held  that  the  deed  was  not 
avoided.     The  same  principle  appears  in  Com.  Dig.  tit.  FedU  F.  1. 

Nor  is  the  deed  affected  by  the  stamp  acts,  for  nnless  the  alteration  were  so 
material  as  to  make  it  in  effect  a  new  deed  as  between  the  grantor  and  granteet 
a  new  stamp  cannot  be  required*  Besides,  in  Boon  v,  MUchdU  1  B»  ^  C.  18, 
it  was  decided,  that  the  ad  valoretn  stamp  required  on  leases^  applies  only  to 
the  consideradon  between  the  lessor  and  lessee. 

Bo9anquBi^  Serjt.  The  deed  is  void.  The  instrument  execaled  by  Portman 
and  Wilson  bei^altogether  a  different  instrument  fir<Hn  that  executed  by  the 
other  parties.  When  the  first  and  second  parties  executed  the  deed,  it  pro« 
*1301  ^^^^^^  ^  convey  one  set  of  premises,  but  when  it  *was  executed  by 
-I  Portman  and  Wilson,  it  conveyed  premises  of  a  very  different  descrip* 
tion.  There  are  two  sets  of  attesting  witnesses,  and  the  parchment  attested  by 
one  set  describes  premises  not  contained  in  the  parchment  attested  by  the  other. 
Though  Parkinson  and  Hall  take  no  legal  interest  by  the  deed,  yet  if  some  of 
the  parcels  be  withdrawn,  the  extent  of  the  covenant  under  which  they  were  to 
take  the  parcels  entire,  is  narrowed,  and  the  whole  effect  of  the  deed  is  altered 
as  to  them. 

The  case  is,  therefore,  distinguishable  from  Dot  d.  lAwit  v.  Bingham^  for 
here  one  of  the  parties  takes  on  a  certain  trust,  which  trust  has  been  varied  by 
the  effect  of  the  alteration.  According  to  the  rule  laid  down  in  Markham  v. 
GonoBtofit  Cro.  Elix.  626,  if  parties  enter  into  an  agreement,  and  then  exe- 
cute it  after  alteration,  the  agreement  executed  is  not  the  same  as  that  entered 
into.  The  deed^  when  executed  by  Portman  and  Wilson,  did  not  contain  the 
same  agreement  as  that  entered  into  when  Hall  and  Parkinson  executed  it. 
Therefore,  at  all  events,  a  new  stamp  would  be  necessary.  The  decision  of 
the  Court  must  turn  on  the  contents  of  the  deed  itself,  and  not  on  matters  dehors 
the  deed. 
Adams  was  heard  in  reply ;  and 
The  following  certificate  was  afterwards  sent:— - 

We  have  heard  this  case  argued  by  counsel,  and  considered  it;  and  we  are 
of  opinion,  that  the  above  mentioned  indenture,  dated  the  17th  day  of  March, 
1826,  is  a  valid  deed,  notwithstanding  the  alteration  that  was  made  therein  after 
the  execution  thereof  by  the  said  WUliam  Hall  the  younger,  and  Charles  Hall, 
and  James  Thompson  Parkinson*  but  before  the  execution  thereof  by  the 
Vol.  Xni.— 56  2  M 
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Edward  Berkley  Portmen  asd  Thomas  ^Wilson,  auch  altentkm  aot  ^^j^^ 
having  beea  made  after  the  execution  by  the  lessor  or  lessee. 

Vf.B.  Best. 

J.  A.  Pakk. 

J.  BmutovoH. 

8.  Gasbubb* 


(IN  THE  EXCHEQUER  CHAMBER.) 


8ARQUY  V.  HOBSON. 

An  intarer  on  goods  it  not  liable  when  the  goods  are  sold  by  the  csptsin  of  «  ship  ^f^ 
the  expenae  of  repain,  rendered  neoeaaarjr  bj  a  tempeat,  to  which  ahip  and  goods  M 
been  ezpoaed. 

Error.  The  plaintiff  below  declared  in  assumpsit  on  a  policy  of  insaraofe 
on  goods  on  board  the  ship  Pekin,  and  averred  that  the  said  ship  on  the  h^ 
seas,  by  and  through  the  perils  and  dangen  of  the  seas,  and  the  force  of  the 
waves,  was  greatly  damaged  and  renderad  leaky,  insomuch  that  by  meutf 
thereof  the  said  goods  became  and  were  wholly  lost  to  the  plaintiff,  and  wret 
did  arrive  at  the  ship's  port  of  discharge. 

The  defendant  below  pleaded  the  general  issue,  and  it  was  found  by  a  specnl 

verdict,  that  the  plaintiff  caused  the  pdicy  of  assurance  in  the  declaration 

mentioned  to  be  made,  and  that  David  Aoarbanel  Lindo,  residing  in  Gmt 

Britain,  received  the  order  for,  and  effected  the  said  policy  of  assurance.   That 

the  plaintiff,  at  the  request  of  the  defendant,  duly  paid  to  the  defendant  the  sum 

of  78/.  15s.  as  a  premium  for  the  assurance  of  600/.  upon  the  said  goods  in  the 

within  mentioned  ship  or  vessel,  on  the  voyage  within  mentioned.     That  the 

said  goods  ware  at  St.  Jago,  in  the  Isle  of  Cuba,  in  and  on  board  the  said  ship 

or  vessel,  to  be  carried  therein,  on  the  voyage  in  ^e  within  mentioned  writing 

or  policy  of  *assukianee  mentioned ;  and  that  the  plaintiff  was  then  and  p«j^ 

until  the  sale  thereof,  as  hereinaflier  mentioned,  interested  in  the  goods  ^ 

to  the  amount  of  all  ths  moneys  by  him  ever  insured,  or  caused  to  be  insured 

thereon ;  and  that  the  said  insurance  was  made  on  the  said  goods  to  and  for 

his  own  use  and  benefit.     That  on  the  80lh  of  May,  1817,  the  said  vesse' 

having  the  said  goods  on  board  thereof,  sailed  from  St.  Jago,  in  the  isle  of 

Cuba,  on  her  voyage  within  mentioned ;  and  that  in  the  course  of  the  said 

voyage  the  said  vessel  was  overtaken  by  a  tempest  and  sprung  a  leak,  and 

made  so  much  water,  that  it  became  necessary,  for  the  preservation  of  the 

ship  and  cargo,  to  make  for  the  nearest  port,  which  turned  out  to  be  the 

Havannah,  to  which  port  the  master  of  ^he  said  vessel,  after  consultation  with 

the  crew  thereof,  proceeded  with  the  said  vessel.     That  on  the  arrival  of  the 

said  vessel  at  the  Havannah  aforesaid,  it  became  necessary  for  the  purpose  of 

ascertammg  the  cause  of  her  leaking,  to  discharge  the  caigo,  which  was  accord- 

iiigly  done,  and  surveys  of  the  said  ship  havii^  been  held,  it  was  found  cxpc 

(Uent  to  remove  the  copper  sheathing,  in  order  lo  get  at  the  leak,  which  wai 

itone,  ana  the  ship  was  repaired,  new  caulked,  and  refitted  for  sea;  and  that 

xvitliout  these  repaiss  the  ship  would  not  have  proceeded  on  her  said  rnvage. 

4nat  the  master  of  the  said  vessel  not  having  any  other  means  of  defni}  irff  *e 
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expensa  occaskmed  by  the  said  repairs  of  the  said  vessel  there,  sold  part  of  the 
caqro,  consisting  of  seren  hundred  and  sixteen  bags,  and  eighteen  barrels  of 
roffee,  belonging  to  the  said  plaintiflT,  and  insured  by  the  policy  within  men- 
lioned,  and  then  lying  in  the  warehouses  of  the  Havannahy  where  they  had 
been  deposited  when  die  said  vessel  was  discharged  as  aforesaid;  and  that  the 
expenses  of  the  repairs  of  the  said  vessel  were  defrayed  by  the  proceeds  of  the 
goods  of  the  plaintiff  so  sold ;  and  the  said  vessel  then  prooeeded  on  her  voyage, 
*f3a1  *^'^  *arrived  in  safety  at  her  port  of  dischaige  in  Europe,  where  the 
^  remainder  of  the  said  cargo  was  duly  delivered.  That  the  said  defend- 
ant, before  the  commencement  of  this  suit,  duly  paid  to  the  said  plaintiff  the 
sum  due  to  and  claimed  by  the  said  plaintiff  as  his  contribution  in  respect  of 
his  subscription  to  the  within  mentioned  policy  of  assurance,  as  for  a  general 
average  loss  on  the  fdaintiff^s  goods  insured  as  aforesaid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say,  that  the  value  of  the  said 
goods  so  sold  at  the  Havannah  as  aforesaid,  was  the  sum  of  1000/.;  and  that 
the  defendant's  proportion  thereof  in  respect  to  his  subscription  of  600/.  to  the 
said  policy,  as  a  particular  average  loss  on  the  said  goods,  will  amount  to  the 
sum  of  50/.,  if  the  said  defendant  be  liable  thereto. 

Judgment  having  been  given  for  the  defendant  below  in  the  Court  of  King's 
Bench,  the  cause  was  removed  into  the  Exchequer  Chamber  by  error, 
and  now 

F.  Polioekt  who  appeared  on  the  part  of  the  plaintiff  below,  admitted  that 
this  case  was  in  all  its  circumstances  the  same  as  that  of  Powell  v.  Gudgeon^ 
5  M.  4^  8.  431,  in  which  it  was  holden,  that  an  underwriter  on  goods  was  not 
liable,  where  the  goods  were  sold  by  the  master  of  a  ship  to  defray  the  expense 
of  repairs,  rendered  necessary  by  a  tempest,  to  which  the  ship  and  goods  had 
been  exposed*  He  admitted  the  principle  laid  down  by  Lord  Eluenbohoooh  in 
that  ease,  that  in  considering  the  losses  for  which  an  insurer  is  liable,  eotfia 
proxima  non  remoia  ipeetalurf  but  he  urged  that,  both  in  the  argument  and 
judgment  of  that  case,  it  was  taken  for  granted  that  the  tempest  was  not  the 
proximate  cause  of  the  loss  pf  the  goods  (  and  he  now  contended,  that  the  tein- 
^1141  pest  ought  to  be  deemed  the  proximate  cause,  and  not  the  sale.  It  *was 
-^  not  necessary  to  constitute  a  loss,  that  the  article  should  be  destroyed : 
in  Idle  V.  Bojfol  Exchange  ^89iirane€  (JofHpany^  3  B.  Moore,  116,  it  was 
holden  there  was  a  total  loss,  though  the  ship  was.  afterwards  sold.  The  losSf 
therefore,  must  be  taken  to  occur  when  any  thing  happens  which  renders  the 
further  pursuit  of  the  voyage  unavailing.  Where  a  cargo  has  been  in  snch  a 
state  of  peril  as  to  justify  abandonment,  the  assured  may  treat  it  as  a  total  loss, 
and  it  is  expressly  found  by  the  jury  that,  but  for  the  repairs  done,  the  ship 
could  not  have  proceeded  on  her  voyage ;  if  so,  the  owners  of  the  goods  might 
have  abandoned  at  the  moment  the  ship  was  in  her  peril,  and  that  must  be 
deemed  the  moment  of  loss« 

CampMlf  contra^  was  stopped. 

BisT,  C.  J.  The  case  has  been  ai^ed  with  ingenuity,  and  has  been  put  on 
a  new  point ;  but  the  rule  laid  down  by  Lord  Eluenborouoh  in  Powell  v.  Oud* 
geon^  tauea  proxima  non  remoia  epeetaiur^  disposes  of  the  question,  for  the 
perils  of  the  sea  were  not  the  proximate  cause  of  the  sale  of  these  goods*  The 
counsel  for  the  plaintiff  below  felt  this,  and,  therefore,  aigued  that  the  goods 
might  be  deemed  to  be  lost,  when  the  owners  might  have  abandoned. 

But  the  doctrine  of  abandonment  has  been  carried  for  enough.  This  ship 
was  never  in  a  state  to  be  abandoned,  because  she  was  afterwards  repaired  by 
the  sale  of  a  small  part  of  her  cargo.  To  extend  the  dpctrine  of  abandonment 
to  such  a  ease  as  this,  would  render  the  business  of  iasucanee  impraetieable ;  it 
has  only  been  applied  to  cases  where  the  ship  oovld  not  easily  be  repaiied* 
Here,  however,  Uiere  has  been  no  actual  aliandoament,  and  a  total  loss  of  the 
*1351  ^9'^  could  never  *be  said  to  have  taken  place,  while  they  were  in:a 
y  state  in  wfaieh  they  might  hata  reached  the  consignees.  .  It.  cannot  be 
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'  held,  therdbra,  that  these  goods  were  lost  when  the  peril  happened  at  sst;  and 
.the  effect  of  a  decision  which  should  overrate  Powell  v«  Gudgm^^  would  be 

•  QDJost,  inasmiieh  as  it  woald  throw  on  the  insurer  on  goods  a  loat  which  ought 
lo  fall  on  the  insurer  on  ship.  The  owner  of  the  ship  ought  to  foniish  ^e  cap- 
tain with  funds  for  repair;  if  he  omits  to  do  so,  and  the  captain  is  obliged  to 
sell  the  caigo,  he  whose  goods  are  sold  nay  claim  the  value  of  the  owner ;  and 

•the  owner  may  sue  the  insurer  on  ship  for  the  expense  inconed  in  repair. 

Jadgment  affinned. 


(IN  THE  EXCHEQUER  CHAMBER.) 


HAWKEY  V.  BORWICK. 

'Declarition  on  a  bill  of  exchange  made  payable  by  the  acceptor  at  the  house  of  S.»  P.,  lai 
'  8. :  averment  of  preeentment  at  the  house  of  S.,  P.,  ana  S.  held  sufficient,  and  thit  u 
'    waa  noi  necesearf  to  aver  preaentanent  lo  the  acceptor  or  to  S.,  P.,  and  S. 

EnnoR.  The  plaintiff  below  declared  on  a  bill  of  exchange,  drawn  Norcah 
ber  13th,  1817,  by  P.  Campbell,  on  W.  D.  Campbell,  for  500/.,  nine  mooihi 
•after  date,  payable  to  the  oraer  of  the  defendant  below.  Averment,  that  W.  D. 
Campbell  accepted  the  bill,  payable  at  Smith,  Payne,  and  Smith's,  in  Loadoa; 
'that  defendant  below  indorsed  it  to  Moore,  and  Moore  to  the  plaintiff  beiov; 
that  afterwards,  when  the  bill  became  due,  it  was  presented  •«  at  the  house  of 
Messrs.  Smith,  Payne,  and  Smith,*'  who  then  and  there  had  notiee  of  the  tere- 
ral  indorsements  on  the  bill,  and  were  requested  to  pay  it:  but  refused  to  do  m. 
tOf  all  of  which  premises  the  defendant  below  had  notice. 

The  second  count  alleged  a  general  aeceptance  by  W.  D.  Campbell;  a  prO' 
•ssntment  to  him  for  payment  on  *the  Iftth  of  August,  1818;  his  refusal,  |-«|^ 
«and  notice  thereof  to  the  defendant  below  at  tfie  same  time ;  by  means  ^ 
^whereof,  and  in  consideration  of  the  defendant  below's  liability  to  pay,  he  pro- 
•mised  to  do  so.     There  were,  also,  the  usnal  money  counts. 

The  defendant  below  pleaded,  first,  non  assumpsit;  on  which  issue  m 
Joined.  Second,  that  he  did  not  undertake  within  six  years  before  the  exfaibii^ 
mg  the  plaintiff's  bill. 

The  plaintiff  below  replied,  that  the  defendant  below  did  undertake  within 
•six  years  before  the  exhibiting  of  the  bill.     Issue  thereon. 

The  jury  found  that  the  d^endant  below  did  undertake  in  manner  and  fma 
as  the  plaintiff  below  had  alleged  against  him. 

The  errors  assigned  were,  that  in  the  first  count  no  presentment  to  ibe 
acceptor  was  alleged,  nor  to  Smith,  Pftyne,  and  Smith ;  and  that  the  bfll,  dioiifh 

<  presented  at  the  house  of  Smith,  Pftyne,  and  Smith,  might  haTe  been  pretend 
'  lo  an  utter  stranger  to  them  and  to  me  acceptor. 

That  the  days  in  the  second  count  were  material,  and  required  to  be  proved 
^  as  laid ;  that  the  promise  in  that  count  was  merely  an  inference  of  law,  ariiinS 
•  on  the  alleged  presentment,  dishonor,  and  notice  of  non*payment  of  the  bill; 

<  and  by  the  second  plea  it  was  pleaded,  that  the  defendant  below  did  not  aider 
;  take  within  six  years  of  the  exhibiting  the  bill,  while  there  was  no  replicatioo 
tthat  the  suit  was  commenced  by  laUttU  or  otherwise  within  six  years;  vA 
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«kboii^  the  bm  of  the  plaintiff  bdow  appeered  on  record  to  have  been  ezhK' 
biied  more  than  aix  yeaia  aAer  the  promise  laid  in  the  eecond  cooot,  yet  by  the 
record  it  ako  appeared*  that  the  jury  had  foand  generaliy*  that  the  defendant 
below  did  undertake  within  eix  years  s  which  verdict  was  manifestly  untrue 
and  afUBSt  the  record. 

^137*1     *^^*^  ^^  danuiges  were  general  in  the  whole  record*  although  it 
^  appeared  that  the  plaintiff  below  was  not  endtled  to  damages  on  the  first 
(wo  coonti  of  the  declaration.    Joinder. 

E,  Lawet^  who  appeared  on  the  part  of  the  plaintiff  in  error,  argued  the  case 
at  aome  length.     But  r 

The  Court  thought  the  errors  assigned  could  not  be  supported,  and  the 
judgment  of  the  Court  below  was 

Affimed.    . 


BUSZAKD  et  al..  Assignees  of  ROBINSON  and  JONES,  Bankrupts,  v. 

CAPEL. 

A  Irtrge,  attached  by  a  rope  to  a  wharf,  may  be  diatrained  for  rent  arrear  in  reapeet  of  thi 

wharf  and  premiaee  attached  to  it. 

Tbovbk  for  two  barges,  called  Spring  and  Autumn.  At  the  trial  before 
Best,  C.  J.,  London  sittings  afWr  Michaelmas  last,  it  appeared  that  the  baiges 
had  been  distrained  by  the  defendant  for  rent  arrear;  that  the  premises  in 
respect  of  which  the  rent  became  due,  were  described  in  the  lease  as  certain 
warehouses  abutting  north  on  the  river  Thames,  and  west  on  a  wharf  for  land* 
ing  goods;  that  they  had  been  demised  to  the  lessees,  with  free  liberty  for  them 
duhog  the  demise  to  land  goods,  wares,  dec.,  with  the  rest  of  the  tenants  of  thtf 
leasor  at  the  said  wharf.  It  further  appeared,  that  the  boundary  wall  next  the 
Thames  was  supported  or  enclosed  by  certain  piles,  about  ten  feet  asunder,  on 
which  the  warehouses  (used  by  the  lessees  as  granaries)  were  pardy  erected  | 
that  the  barges  in  question  were,  at  the  time  of  the  distress,  floating  on  the 
Thames  ttn£r  the  wharf  or  jetty,  which,  projecdng  from  the  granaries,  was 
*1381  coMtructed  of  *wood,  and  likewise  supported  by  piles.  The  bargtse 
-*  were  attached  by  a  rope  to  one  of  the  pUes  that  supported  or  inclosed 
ihe  boundary  wall  on  which  the  granaries  pardy  stood.  These  piles  had  iron 
hawsers  from  top  to  bottom  for  the  purpose  of  attachmg  vessels  that  frequented 
the  wharf,  and  were  used  by  any  that  arrived. 

It  was  objected  on  the  part  of  the  plaintiflb,  that  the  barge  was  not  on  the 
premises  demised,  but  on  a  public  highway,  and  therefore  could  not  be  lawiuUy 
distrained. 
The  plaintiffs  were  nonsuited,  with  Irave  to  move  to  set  the  nonsuit  aside.   : 
SwEnldt,  Serjt.,  having  on  these  grounds  obtaiqed  a  rule  niMi  to  that  effect, 
n^ilde^  Serjt.,  showed  cause.     Even  if  the  baige  were  on  the  highway,  that 
cireumstance  would  be  no  answer  to  the  avowry.     Supposing  the  highway  to 
be  part  of  or  incidental  to  the  premises  demised,  as  where  there  is  a  highway 
over  a  down,  (2  Inst.  132,)  the  remedy  for  such  a  distress,  if  improper,  woidd 
be  by  a  special  writ  of  trespass.    Fits.  N.  B.  90.    Admitting  the  barge  to  have 
been  on  the  highway,  it  was  on  it  as  incidental  to  the  enjoyment  of  the  pre* 
mises,  and  liable  to  be  distrained. 

Bat  the  barge  was  stricdy  on  the  premises  demised.  Although,  prima  faciei 
the  Boil  of  a  navigable  river  may  be  in  the  crown,  yet  the  owners  of  wharfii 
have  a  right  of  enjoyment  in  the  soil  near  their  premises,  which  no  stranget 
can  contest,  and  which  may  be  the  subject  of  a  demise.     Wharfs,  indeedf 
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-would  be  of  no  valae  unleM  the  owners  had  such  a  rigfht.  It  it  for  the  pa^ 
pose  of  exefttining  such  a  right  that  the  lessee  takes  3ie  premises;  and  after 
exercising  it  to  the  exclusion  of  other  persons^  he  is  estopped  to  say  that  his 
lessor  was  not  ^entitled  to  it  Such  rights  have  often  been  enforeed;  p,.^ 
fiiihop  V.  Ware,  3  Campb.  380;  fFyai  v.  7%omp9on^  1  E8p.252;  and  ^ 
9re  at  all  events  an  easement  which  najr  be  esteemed  parcel  of  die  premieefl 
demised. 

Spankie,  contra.  A  distress  for  rent  service  can  only  be  taken  on  the  land 
out  of  which  the  rent  issues.  Upon  looking  at  the  lease*  it  is  dear  the  barge 
was  not  on  the  land  demised,  for  the  abuttals  describe  it  as  bounded  on  one 
side  by  the  Thames ;  and  whether  the  plaintiflT  had  a  right  to  make  such  a 
demise  or  not,  no  part  of  the  river  Thames,  nor  any  right  to  an  easement  on  iti 
bed,  had  Actually  been  demised.  [Pakk,  J.  Suppose  a  barrel  of  blacking  in 
the  act  of  being  hoisted  up  to  a  warehouse  in  the  Strand,  could  not  the  baml 
be  distrained  for  the  rent  of  the  warehouse  ?3  The  barrel  in  such  case  is 
attached  to  the  premises,  and  has  no  support  independent  of  them ;  bnt  the 
baige  floating  on  the  river  had  a  support  independent  of  the  rope,  which  vas 
not  used  for  the  purpose  of  placing  the  barge  on  the  premises,  but  to  prerent  it 
from  floating  away.  What  line  could  be  drawn?  Suppose  the  rope  to  be 
slackened  out,  and  the  baige,  though  still  attached  to  the  wharf,  to  float  off  to 
the  other  side  of  the  river,  could  it  have  been  distrained  there  ?  And  if  not, 
within  what  length  of  rope  might  it  be  distrained?  Suppose  a  stranger  bad 
attached  a  pleasure-boat  to  the  wharf,  could  that  also  have  been  distrained! 
If  not,  neither  could  the  plaintiflTs  baige.  The  river  was  neither  appendasl 
appurtenant,  nor  any  part  of  the  thing  demised;  and  the  barge  being  out  of  the 
boundary  of  the  premises  demised,  was  not  liable  to  be  distrained.  And  (he 
less  so  for  being  on  a  public  highway,  (for  such  a  navigable  river  must  *be  r^.^^ 
deemed,)  such  a  distress  being  altogether  prohibited  by  the  statute  of  ^ 
Marlbridge* 

Best,  C.  J.  In  this  case  the  avowant  had  leased  a  wharf  to  the  plaindft 
together  with  a  granary  supported  by  piles  on  the  side  of  the  wharf.  What  v 
a  wharf?  A  buUding  which  is  always  an  encroachment  on  a  river,  beeaoae, 
unless  its  boundary  wall  were  to  extend  beyond  high-water  mark,  vessels  eould 
not  approach.  And  the  barge  which  is  the  subject  of  the  present  action,  was 
attached  to  the  piles  on  which  the  granary  was  supported. 
•  It  is  clear  that,  generally  speaking,  a  thing  cannot  be  distrained  for  rent  arxear 
except  on  the  premises  demised ;  it  is  necessary,  therefore,  to  ascertain  with 
precision  what  were  the  premises  demised  in  this  ease.  Bnt  the  wharf  ii 
nothing  without  the  privilege  of  listening  barges  to  it;  and  if  so,  that  privilege^ 
imhers  it  is  enjoyed,  forms  a  part  of  the  property  demised :  and  when  a  lesMe 
has  enjoyed  an  advantage  of  this  kind  under  his  lease,  he  cannot  dispute  hii 
landlord's  right  to  demise  it.  As  to  the  objection,  that  this  distress  was  m>de 
on  a  highway,  it  is  not  correct  to  aasume  that  a  navigable  river  is  a  highway  ia 
the  most  extensive  sense  of  the  term.  If  it  were  so,  a  stranger  might  tun  all 
the  barges  adrift,  and  destroy  the  value  of  every  wharf  on  the  river;  but  a  navi* 
gable  river  is  of  no  use  unless  it  aflTords  facilities  for  the  landing  of  goods,  and 
It  is  impossible  to  admit  a  doctrine  so  destructive  of  the  best  interests  of  com- 
merce. When,  therefore,  a  wharf  is  granted,  all  is  granted  which  is  necessarr 
to  the  enjoyment  of  the  wharf;  and  the  right  of  attaching  bargen  is  absolatelj 
necessary. 

The  statute  of  Marlbridge  was  passed  to  obviate  the  oppression  of  the  gi^i 
lords,  and  to  prevent  them  from  distraining  their  tenants'  cattle  while  on  the 
road  to  *market;  that  statute,  however,  though  it  gives  a  remedy  to  the  rt^^] 
party  distrained  on,  does  not  avoid  the  distress,  and  it  cannot  be  sup-  ^ 
posed  to  extend  to  a  case  like  this,  where  the  thing  distrained  was  attached  bj 
a  rope  to  the  premises  demised.     The  short  ground,  therefore,  on  which  v* 
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decide  w,  that  these  premises  would  be  useless  without  the  privilege  of  attach- 
ing barges,  and  if  so,  that  privilege  forms  part  of  the  subject  of  demise. 

Park,  J.  The  cireumstaace  of  the  river  which  bounds  the  plaintiff's  pre- 
mises being  a  navigable  river,  is  not  inconsistent  to  a  certain  extent  with  the 
enjoyment  of  an  exclusive  right.  The  question  before  the  Court  is  one  of  the 
deepest  importance ;  for  if  the  aignment  for  the  plaintiff  be  dorrect,  all  the 
trade  of  London  is  at  an  end.  How  could  goods  be  landed  if  the  owners  of 
whaHf  had  not  an  exclusive  right  to  attach  vessels  to  their  wharfs  f  They 
have  (his  right  concurrently  with  a  right  on  the  part  of  the  public  to  use  the 
Thames  as  a  highway.  It  is  true,  that  in  general  a  distress  can  only  be  taken 
on  the  preoaises  demised,  but  no  barge  could  unload,  if  the  privilege  of  doing 
to  were  not  a  part  of  the  demise. 

BuuouoH,  J.     The  abuttals  in  the  lease  do  not  decide  this  case.     There 
might  be  evidence  to  show  the  enjoyment  of  a  right  beyond. 

Rule  dischaiged. 


*U2]  «TUCKER  et  al..  Assignees  of  GILBERT,  a  Bankrupt,  v.  FRANCIS. 

AiBdavit  of  debt  by  baakrapt  for  aatigneet  insufBcient. 

The  affidavit  to  hold  to  bail  in  this  case  was  made  by  the  bankrupt,  who 
swore,  that,  at  and  before  the  date  and  suing  out  of  the  commission,  the  defend- 
ant was  indebted  to  deponent,  and  as  he  believed  was  still  indebted  to  his 
assignees  on  a  bill  of  exchanffe  accepted  by  the  defendant,  indorsed  by  the 
drawer  to  deponent,  and  as  he  believed,  still  unpaid. 

Wildt^  Beijt,  obtained  a  rule  niti  to  set  aside  the  bail-bond  and  enter  a 
common  appearance,  on  the  ground  that  this  affidavit  was  insufficient ;  a  pay- 
ment to  tlie  assignees  not  beinff  incompatible  with  the  truth  of  it. 

Taddy^  Seijt.,  contra,  urged  that  an  affidavit  of  debt  on  the  belief  of  an 
agent  had  always  been  deemed  sufficient,  and  that  the  bankrupt  might  be 
esteemed  for  this  purpose  the  agent  of  the  assignees.  In  CrennoiU  v.  Lovetl^ 
8  T.  R.  418,  an  affidavit  by  the  assignee  without  the  bankrupt  had  been  holden 
sufficient,  and  there  seemed  to  be  no  reason  why  an  affidavit  by  the  bankrupt 
without  the  assignee  should  not  equally  avail. 

But  the  Court  thought  the  affidavit  insufficient,  and  the  rule  was  made 

Absolute. 


•143]  •CLARKE  v.  CROFTS. 

Tb«  authority  of  an  arbitrator  ander  a  rote  of  court,  which  empowers  him  to  deliver  bis 
award  to  the  parties  or  their  executors,  does  not  determine  hj  the  death  of  one  of  the 
parties  before  the  award  is  executed. 

In  this  ease  a  verdict  had,  by  consent,  been  entered,  June  17th,  1826,  for 
the  plaintiff,  subject  tc»  the  award  of  an  arbitrator  appointed  under  a  rule  of 
iVtn  /'ritur,  with  power  to  settle  all  matters  in  difference  between  the  parties, 
tnd  to  direct  what  should  be  done  by  either  party  respecting  the  matters  in 


440  Clarke  v.  Cuwn.     £.  T.  1837.  [143 

diflerenoe,  the  parties  agreeing  to  obey  the  award,  so  as  the  arbitrator  should 
publish  it  in  writing,  ready  to  be  delivered  to  the  parties,  or  either  of  them,  or 
if  either  of  4hein  should  be  dead  before  the  making  of  the  award,  then  to  their 
respective  personal  representatives  who  should  require  the  same  on  or  before 
the  fourth  day  of  Michaelmas  term  then  next,  or  any  other  day  to  which  the 
time  should  be  enlaiged : 

The  plaintiff  died  on  the  14th  of  August,  before  the  arbitrator  published  h» 
award.  The  plaintiff's  executrix  then  called  on  the  arbitrator  to  proceed  with 
the  reference,  and  the  defendant  obiected. 

The  arbitrator  having  enlaiged  the  time,  published  his  award  in  favor  of  the 
plaintiff. 

IVilde^  Serjt.,  on  the  part  of  the  defendant,  moved  to  set  aside  the  award,  oa 
the  ground,  among  other  objections,  tliat  by  the  death  of  the  plaintiff  the  arbi- 
trator's  authority  was  determined ;  and  that,  at  all  eveats,  he  could  not  afki 
that  event  enlarge  the  time  for  making  his  award.  He  contended  that  no  man 
could  so  bind  himself  as  to  lose  the  power  of  revoking,  (  Vynior'$  case,  8  Rep. 
162,)  and  that  death  had  always  been  held  a  'revocation  in  law  of  an  r%t^ 
arbitrator's  authority,  as  marriage  was  of  the  authority  of  a  fane  sole.  ^ 
From  the  principles  laid  down  in  MUne  v.  Greatrix^  7  East,  607,  it  followed 
that  the  circumstance  of  a  party's  being  engaged  by  bond  or  rule  of  court  not 
to  revoke,  did  not  alter  the  case ;  he  might  still  revoke,  though  subject  to  an 
attachment  or  an  action  of  covenant.  Dowse  v.  Coxe^  3  Ringh.  20,  which 
seemed  to  be  against  the  revocation,  had  been  reversed  on  error ;  aad  in 
Rhodes  V.  Htngh^  2  B.  &  C.  345,  the  death  of  one  of  the  parties  was  held  to 
determine  the  arbitrator's  authority.  The  plaintiff  being  dead,  the  parties  were 
no  longer  on  an  equal  footing:  there  was  no  mutuality  between  them  ;  and  for 
want  of  that,  the  defendant  must  be  esteemed  as  released.  A  rule  having  been 
granted, 

Bosanquet^  Serjt.,  showed  cause.  An  arbitrator's  authority  is,  generally 
speaking,  no  doubt  revoked  by  death,  but  in  this  case  the  defendant  has  bound 
himself  by  rule  of  court  to  do  what  shall  be  pointed  out  by  a  given  individuaL 
The  thing  to  be  done  has  been  pointed  out,  and  whatever  may  be  the  state  of 
the  arbitrator's  authority,  the  defendant  cannot  refuse  to  perform  that  which  be 
has  consented  to  perform  by  the  rule  of  court.  At  all  events,  he  engaged  to 
abide  by  the  verdict,  if  not  altered  by  the  arbitrator,  and  the  verdict  still  stands 
for  the  plaintiff.  That  this  has  been. long  the  understanding  of  all  the  courts 
is  clear  from  the  clause  which  is  universally  introduced  in  the  rule  of  Aw 
PriuSf  that  in  case  of  the  death  of  either  of  the  parties,  the  award  shall  be 
delivered  to  the  personal  representative.  Cdxe  v.  Dowse  was  reversed  od  i 
mere  defect  in  the  record,  and  no  allusion  was  made  to  the  opinion  expressed 
by  this  *Court,  so  that  it  must  be  taken  to  be  unimpeached.  Tyier  v.  ^^^i^ 
JoneSf  3  B.  die  C.  144,  is  an  authority  in  support  of  the  efficacy  of  the  ^ 
rule  of  court.  In  Rliodes  v.  Haigh,  other  matters  were  referred  besides  the 
matters  in  dispute  in  the  cause ;  and  there  was  no  provision  in  the  rule  for 
delivering  the  award  to  the  executors  of  the  parties. 

Best,  C.  J.  A  motion  has  been  made  to  set  aside  the  award  in  this  case, 
on  the  ground  that  the  authority  to  arbitrate  has  been  revoked  by  the  death  of 
one  of  the  parties.  The  jroneral  rule  oflaw,  no  doubt,  is,  that  the  death  of  one 
of  the  parties  before  the  award,  is  a  revocation  of  an  arbitrator's  authority;  bat 
a  general  rule  of  law  may  be  guarded  against  by  contract.  There  are  many 
instances  in  which  parlies  may  by  agreement  renounce  an  advantage  cast  on 
them  by  a  general  nile  of  law,  and  the  question  is,  wlielher  they  have  donew 
here?  But  this  point  has  been  expressly  determined  by  the  Court  of  King's 
Bench.  In  Tf/ler  v.  Jonea,  the  order  of  Nisi  Prius  was  in  words  the  same  as 
the  present.  The  award  was  to  be  delivered  to  the  parties,  or  any  of  thert 
requiring  the  same ;  «« or  if  tliey  or  citlier  of  them  should  be  dead  before  the 
making  of  the  award,  to  their  repectivc  personal  represeututives  requiring  the 
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same.'*  And  the  Court  said,  **As  the  order  of  reference  gave  him  express 
power  to  make  hie  award  -af^r  the  deadi  of  either  of  the  parties,  it  must  be 
intended  to  give  him  incidentally  the  same  power  of  enlarging  the  time  after  that 
event.'*  In  Coxe  v.  Dowser  there  was  an  express  provision  in  the  rale,  thtft 
the  death  of  either  party  should  not  determine  the  arbitrator's  authority,  and 
the  reversal  turned  on  a  defect  in  the  record  never  argued  in  this  court.  In 
7]fler  V.  Jone»^  the  Court  implied  such  a  provision  from  the  language  of  'the 
*l4fi1  ™^^'  *^'^^  we  have  equal  ground  for  implying  it  here ;  the  rule  contains 
-*  a  direction  for  the  delivery  of  the  award  to  the  representatives  of  either 
of  the  parties :  but  such  a  direction  would  be  nugatory,  if  the  death  of  the 
plainttflT  were  to  suspend  the  operation  of  the  rule.  Here,  therefore,  there  n  an 
implied  undertaking  in  the  parties  to  bind  their  personal  representativeB  to  an 
acceptance  of  the  award,  and  there  is  no  law  to  prevent  a  man  from  so  binding 
himself  and  his  reprentatives. 

As  die  executors  of  the  plaintiff  would  have  been  bound,  if  the  tward  had 
been  against  the  plain tiflf,  so  likewise  is  the  defendant.  As  to  the  ailment 
derived  from  the  authority  of  a/e#iie  9ok  being  revoked  by  marriage,  it  does  not 
apply,  unless  a  case  be  supposed  in  which  thefemB  $ole  has  contracted  that  hei^ 
marriage  shall  not  be  a  revocation. 

Park,  J.  The  clause  for  the  dc^very  of  the  award  to  the  executors  of  eidwr 
party  was  introduced  into  orders  of  Nisi  Prius  to  obviate  the  inconvenience  tha| 
woald  otherwise  arise  upon  the  occurrence  of  a  death.  T^ler  v.  Jones  is  the 
same  as  the  present  case,  and  the  reversal  of  the  decision  in  Coxe  v.  Dowse  did 
not  turn  upon  the  present  question.  Indeed  it  could  not,  after  the  decision  in 
Tyler  v.  Jones. 

BuRxoDOH,  J.  There  miffht  have  been  more  color  for  this  objection,  if  a  ver- 
dict had  not  been  taken  in  favor  of  the  plaintiff.  How  is  that  to  be  got  rid  of? 
It  binds  equally  the  party  and  his  executor ;  and  though  qualified  under  the 
direction  of  an  arbitrator,  that  qualification  was  authorized  by  the  consent  of 
each  party. 

Gaselex,  J.     It  is  clearly  laid  down  by  the  cases  in  both  courts,  that  the 
death  of  either  of  the  parties  does  not  determine  the  arbitrator's  authority  under 
*1471  ^  ^^^^  *which  authorizes  him  to  deliver  his  award  to  the  executors  of 
-^  either  party,  if  either  shall  die  before  the  award  is  made. 

The  rule  which  has  been  obtained  in  this  case  must  therefore  be 

Discharged* 


MORGAN  9.  8UORT. 

Mal-practice. 

WiLoi,  Serjt,  upon  an  affidavit  that  the  defendant  had  been  arrested  on  a 
CO*  fa.,  and  had,  in  order  to  procure  his  liberation,  paid  the  under  sheriff  the 
amount  for  which  it  was  issued ;  that  he  did  not  know  the  plaintiff;  had  never 
had  dealings  with  any  person  of  his  name  ;  had  never  been  applied  to  by  the 
plaintiff;  nor  had  ever  been  served  personally  or  otherwise  with  process,  or 
received  any  notice  of  the  cause  of  action  till  he  was  taken  in  execution, — 

Obtained  a  rule,  calling  on  the  plaintiff.to  show  cause  why  the  sheriff  should 
not  repay  the  money  so  levied,  and  why  the  plaintiff  should  not  pay  the  defend- 
ant the  costs  occasioned  by  the  levy,  and  why  service  of  a  copy  of  the  rule  on 
the  under  sheriff,  and  fixing  another  copy  in  the  prothonotary's  office,  should 
not  be  deemed  good  service. 

No  cause  being  shown,  the  Court  this  day  made  the 

Rule  absolute.    ' 
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*BROWN  V.  MOORE. 

Where  the  affidtvit  to  hold  to  bail  wee  regular,  and  the  defendant  did  not  ivear  that  be 
was  unacquainted  with  the  plaintiff,  the  Court  refuted  to  cancel  the  bail-bond,  on  th€ 
ground  that  the  defendant  could  not  find  the  plaintiff. 

-WiLDi,  8eijt,  obtained  a  rale  nisi  to  cancel  the  bail4>ond  m  thw  ease,  and 
enter  a  common  appearance.  Upon  the  affidavits,  it  appeared  that  the  defend- 
ant's agent,  wi^  a  view  to  apprehend  the  plainttflT  under  a  warrant  for  perjoiy 
committed  in  the  affidavit  to  hdd  to  bail,  had  endeavored  to  obtain  the  plaio- 
tiflPs  addresa  from  his  attorney,  who  refused  to  ffive  it;  that  he  made  inquiry 
at  the  house  of  which  the  plaintiff  had  described  himself  in  the  affidavit  to  hoki 
to  bail ;  that  he  heard  the  plaintiff  had  taken  lodpnga  there  for  a  we^  last 
Pebraary ;  Uiat  he  had  sent  some  clothes ;  had  cbemed  there  once,  but  had 
never  slept  in  the  house,  but  that  sundry  letters  had  been  addressed  to  hio 
there. 

TTttddy,  Serjt,  who  showed  cause,  insisted  that  the  affidavit  to  hold  to  bail 
being  regular,  the  bail-bond  could  not  be  cancelled. 

The  Court  observed  that  the  defendant  did  not  swear  he  was  nnacquainied 
witfi  the  plaintiff;  and  declined  to  make  the  rale  absolute,  but  gave  time  for 
putting  in  baiL 


•WILLIAM  HENRY  NEALE  v.  Sir  T.  TURTON  et  al.     ['149 

The  plaintiff,  a  holder  of  aharea  in  a  waahin^  company,  drew  billa  on  the  direetora  of  ike 
company  for  gooda  furniahed  by  him  and  hia  brother.  The  billa  were  accepted  '*  for  tbe 
direetora*'  by  the  aecreury  of  the  company,  who  had  authority  lo  accept  billa  draws  bf 
the  plaintiff ^8  brother  x 

Held,  that  the  plaintiff  could  not  recover  on  theae  billa  against  the  company. 

In  this  action  the  plaintiff  sought  to  recover  230/.  3«.  of  the  defendants,  tbe 
amount  of  two  bills  of  exchange.  At  the  trial  before  Park,  J.,  Middlesex  nt- 
tings  aAer  Hilary  term,  it  appeared  that  the  plaintiff  had  supplied  the  London 
Patent  Steam  Washing  Company  with  hay,  straw,  and  coro,  for  their  honw, 
that  the  two  bills  in  question  were  drawn  by  the  plaintiff  on  •«The  Directors 
of  the  London  Patent  Steam  Washing  Company,**  and  accepted  for  the  direct* 
ore  of  that  company  by  their  secretary.  The  bills  were  as  follow:  "Three 
montfis  aAer  date,  pay  to  me  or  my  order  the  sum  of  116/.,  for  ralue  received. 
Wiiham  Henry  Neale.  Accepted,  payabli  at  the  Bank  of  England  per  pro- 
prietors of  the  London  Steam  Washing  Company,  Isaac  Buxton.**  It  further 
appeared  that  the  secretary's  authority  was  lo  accept  bills  drawn  by  Edward 
JNeale  to  the  extent  of  230/.  3s.,  and  that  the  plaintiff  was  a  holder  of  iweoif 
snares  m  the  company. 

teJfTV*'^^^^'^/**  ^®^  "^"^^  ^  *®  plainUff*s  recovering:  first,  that  the  secre 
SZ  ^  "<*.a^2?^"^5^  ^  *^®P*  ^«  ^»**«  ^^^^  *>y  **>e  plainuff;  and,  secondly, 
J«rln5®  P*^"*.^"  ^a»  a  partner  in  the  concern,  and,  therefore.  .  juld  not  sue  tbe 
delendants,  his  co-partners. 

Mid  plftl^-''^  ^^*  ^''"?^  ^^'  ^^  plaintiff,  subject  tA  a  rule  for  setting  il  aside, 
ana  entering  a  nonsuit.  ^ 

irged 
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the  company,  could  not  sue  the  directonit  and  it  was  also  urged,  that  the 
directors  were  but  the  agents  of  the  company,  and  though  they  might  accept 
bills  themselres,  could  not  delegate  an  authority  to  Buxton* 
.  TaddVf  Serjt.,  who  showed  cause,  contended,  that  the  company,  not  being  a 
corporation,  the  circumstance  of  the  plaintiff  holding  shares  did  not  constitutf* 
him  a  partner.  The  partnership  consisted  of  the  directors  only,  in  whom  vested 
all  the  responsibility  of  the  company.  But,  even  if  he  were  a  partner,  he  might 
sue  his  co-partners  on  bills  of  exchange  accepted  by  them  in  their  individual 
names,  or  in  their  separate  capacity  of  directors  of  the  company,  a  bill  of 
exchange  carrying  its  consideration  on  the  face  of  it,  and  the  riffht  to  recover 
00  it  not  being  varied  by  the  situation  of  the  parties.  Upon  such  instrumnnts 
they  only  were  partners  who  appeared  as  such  on  the  face  of  the  instrument 
If  &e  bills  had  been  accepted  for  the  directors  and  Company f  the  plaintiflf 
might  have  been  precluded  from  suing.  Then  as  to  authority,  the  secreUiry, 
like  the  clerk  of  every  company,  must  be  taken  to  have  a  general  authority  to 
do  all  acts  necessary  for  carrying  on  the  business  of  the  firm. 

Beit,  G.  J.  This  is  an  action  on  two  bills  of  exchange,  drawn  by  William 
Henry  Neale,  and  addressed,  not  to  individuals  by  name,  but  to  the  directors 
of  the  London  Patent  Steam  Washing  Company,  and  accepted  for  the  directors 
of  that  company. 

At  Am  Jrtius  two  objections  were  made  to  the  plaintiflf's  recovering ;  the 
*15n  ^^^  ^^^  ^^^  secretary  of  the  *company  had  no  authority  to  accept  this 
•^  bill;  the  second,  that  the  plaintiff  was  a  member  of  the  company.  We 
are  of  opinion  that  Buxton  had  no  authority  to  accept.  The  secretary  of  a 
company  has  not,  in  general,  authority  to  accept  bills,  but  if  he  has,  it  may  be 
proved.  The  authority  proved  in  the  present  case  was  not  a  general  authority, 
it  was  an  authority  to  accept  bills  drawn  by  Edward  Neale,  whereas  the  bills 
in  question  were  drawn  by  William  Henry  Neale.  But  the  second  objection 
IS  fatal  to  this  action.  It  may  be  admitted,  that  if  a  partner  were  to  draw  on 
other  partners  by  name,  and  they  were  individually  to  accept,  he  might  recover 
against  them,  beieause  by  such  an  acceptance  a  separate  right  is  acknowledged 
to  exist.  But  that  is  not  the  case  here,  for  the  bills  are  drawn  on  the  directors 
of  the  company,  and  accepted  for  the  directors.  They  are  the  agents  of  the 
company,  and  accept  as  agents  of  the  company.  The  case,  therefore,  is  that 
of  one  partner  drawing  on  the  whole  firm,  including  himself.  There  is  no 
principle  by  which  a  man  can  be  at  the  same  time  plaintiflf  and  defendant.  We 
are  clearly  of  opinion,  that  these  bills  being  drawn  on  the  directors,  are,  in  effect, 
drawn  on  the  company  of  which  the  plaintiff  is  himself  a  member.  He  cannot 
be  at  the  same  time  drawer  and  acceptor,  and  the  rule,  therefore,  which  has 
been  obtained  for  entering  a  nonsuit  must  be  made  absolute. 

Park,  J.,  and  BmiROUoH,  J.,  signified  their  concurrence. 

Oasbub,  J.,  said,  he  agreed  on  the  first  point;  the  secretary  had  no  author- 
ity to  accept  bills  drawn  by  W.  H.  Neale. 

Rule  absolute. 


•152]  ♦Lord  PORTMORE  v.  GORING. 

Upon  in  affidavit,  tluit  no  copy  or  counterpart  of  a  lease  on  which  the  plaintiff  had  sued 
jvai  in  the  poeaestion  or  power  of  the  plaintiff,  and  that  the  attorney  who  drew  the 
|«ase  and  counterpart  had  absconded,  the  Court  refused  to  order  the  deAsnaant,  who  was 
ID  possession  of  the  leaae,  to  permit  a  copy  of  it  to  be  taken. 

VroB  an  affidavit  by  the  clerk  of  plaintiff's  attorney,  which  stated,  that  this 
action  was  brought  against  defendant,  as  assignee  of  the  lessee,  under  an  inden 
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lure  of  lease  between  the  plaintiff*!  anceaKnr  and  W.  Farlooger,  to  recover 
damages  for  arrear  of  rent,  and  the  non*repair  of  the  premises  demised ;  ths! 
the  plaintiff's  ancestor  died  in  1823;   that  the  defendant  had  paid,  and  t\\e 
plaintiff  received  rent  under  the  lease,  as  deponent  was  informed  and  believed; 
that  no  copy  or  counterpart  of  the  lease  was  now  in  the  possession  or  power 
of  the  plaintiff;  that  the  defendant  was  in  possession  of  the  lease,  as  deponent 
believed;    tliat  the  attorney  who  prepared  the  lease  and  counterpart,  hsd 
absconded  from  the  country ;  and  that  the  plaintiff  could  not  safely  proceed  10 
trial  without  oyer  and  a  copy  of  the  lease,—- 

WUde^  Seijt,  obtained  a  rule  nin  for  Uie  defendant  to  give  •plaintiff  oyeri 
and  a  copy  of  this  lease. 

Toddy ^  Seijt.,  who  showed  cause,  relied  on  the  rule  laid  down  in  Sired  r. 
Brown^  0  Taunt.  802,  and  confirmed  in  BatcHffe  v.  Bleasby^  8  Bingh.  ]48t 
that  the  Court  will  only  make  an  order  for  the  inspection  and  copy  of  an 
instrument,  where  the  party  who  holds  it  may  be  considered  as  a  trustee  for 
the  party  seeking  the  copy,  which  the  tenant  could  not  be,  where  the  landlord 
originally  had  a  counterpart  of  the  lease. 

*ffilde^  conira^  insisted,  that  the  rule  extended  to  all  cases  where  bodi  r»i  e^ 
parties  had  an  interest  in  tfie  instrument ;  that  a  lease  was  essentially  ■-  ^ 
tlie  instrument  both  of  the  landlord  and  tenant ;  and  therefore  the  eases  cited, 
which  were  concerning  a  charter-party  and  a  deed  of  partnership,  did  not  apply. 
If  the  Court  would  not  interfere,  the  plaintiff  must  be  driven  into  equity. 

Best,  C.  J.  A  court  of  equity  might  impose  terms  on  the  pr^uction  of 
this  instrument,  which  we  are  unable  to  impose.  But  the  short  ground  on 
which  we  decide,  is,  that  we  have  no  sufficient  proof  that  the  counterpart  is  not 
in  existence ;  and,  therefore,  cannot  make  the  rule  absolute. 

Park,  J.  The  case  is  by  no  means  so  hard  as  that  of  Street  v.  Brettn, 
where  two  parts  of  an  indenture  of  charter-party  were  supposed  to  have  been 
interchangeably  executed,  and  tiie  part  of  which  the  master  of  the  chartered 
vessel  had  the  custody,  was  lost  at  sea  with  the  ship ;  yet  the  Court  would  not 
compel  the  charterer,  being  sued  thereon,  to  grant  inspection  and  a  copy  of  die 
other  part,  for  the  purpose  of  the  plaintiff's  declaring  with  certainty. 

Rule  disdiaiged. 


•STOVELD  et  al.  v.  BADE.    /  l*M 

Defendant  being  indebted  to  plaintiff,  gave  bim  a  bill  of  exchange  in  1823  for  95001.,  md  i 
warrant  of  attorney  to  aecure  the  paftoMaf.  In  188$,  bf  a  deed,  reetttng  that  he  wti 
indebted  to  the  plaintiff  50002.,  he  gave  a  mortgage  to  aecure  that  aum  and  any  edYaDCH 
to  the  extent  of  10,000/.  In  1826  the  eatate  ao  mortgaged  wea  aold  for  36001.,  and  tbe 
proceeda  paid  to  the  plaintiff.  After  thia  an  account  was  stated  between  plaintiff  and 
defendant,  in  which  the  bill  of  exchange  was  mentioned,  among  other  claims,  as  an 
existing  debt,  and  other  property  was  mortgaged  to  plaintiff  liy  way  of  aecariiy,  which 
he  was  not  to  sell  without  six  months*  notice  to  defendant.  The  bill  of  exchange  wai 
not  mentioned  in  the  recital  of  the  second  mortgage  deed. 

Plaintiff  having  after  ihia  iaaued  execution  on  the  warrant  of  attorney  the  Court  refutes 
to  act  it  aaide. 

Upon  a  rule  for  setting  aside  an  execution  issued  under  a  warrant  of  attonief 
in  this  case,  the  Court  referred  it  to  the  prothonotary  to  ascertain  the  facts,  and 
he  now  reported  as  follows : 

Plaintiffs  were  bankers  to  defendant  from  a  time  previous  to  the  making  of 
the  bill  of  exchange  hereafter  mentioned,  and  continued  as  his  bankers  tiU  the 
S8th  of  February,  1826. 
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On  the  Sth  of  December,  1882,  a  bill  of  exchange  for  2500/.  was  drawn  by 
one  William  Upton  upon,  and  accepted  by,  defendant,  James  Eade,  and  also  by 
his  brother  William  Eade.  It  was  payable  two  months  aAer  date,  and  was  not 
honored  when  it  became  due,  viz.,  on  the  Sth  of  Febmary,  1823. 

On  the  1 9th  of  November,  1828,  defendant,  James  Eade,  and  his  brother 
William  Eade,  executed  a  warruit  of  attorney,  authorizing  judgment  to  be 
entered  up  against  either  at  tlie  suit  of  the  said  plaintiffs  for  ftOOO/.,  and  costs 
pf  suit.  Defeasance  thereon  was  to  secure  the  sum  of  2500/., and  5  percent, 
interest  for  the  same,  which  said  principal  sum  of  2500/.  was  the  amount  of 
a  certain  bill  o(  exchanffe  drawn  by  one  William  Upton,  in  favor  of  the  plain- 
tiffs, upon,  and  accepted  by,  the  defendants,  James  Eade  and  William  Eade, 
and  some  time  since  over-due.  And  it  was  agreed  that  no  judgment  should  be 
*1551  ^^^^^^  °P  0°  *^^  warfant  of  attorney,  or  execution  be  ^issued,  unless 
-I  default  should  be  made  in  payment  of  the  said  sum  of  2500/.  and  inte- 
rest, together  with  costs. 

By  indenture  dated  11th  of  February,  1825,  defendant  mortgaged  certain 
premises  to  plaintiff.  'Phis  deed  recited  that  a  sum  of  5000/.  and  upwards  was 
then  due  to  plaintiffs  from  defendant,  James  Eade,  and  it  conveyed  to  plaintiffs 
certain  freehold  and  copyhold  premises  therein  particularly  described,  to  secure 
the  said  sum  of  5000/.,  and  also  the  repayment  of  such  other  advances  as  might 
be  thereafter  made  by  plaintiflfs  to  or  for  the  defendant's  use,,  not  exceeding 
10,000/. 

The  deed  contained  a  proviso  for  redemption  on  repayment  by  defendant  of 
tlie  above  sums  when  required :  and  also  a  proviso  enabling  plaintiffs  to  sell  by 
public  auction  or  private  contract,  any  of  the  premises  so  mortgaged  as  afore- 
said, after  giving  defendant  six  months'  notice  to  pay  off  the  a^ve  sum ;  and 
after  paying  all  costs,  charges,  and  expenses  attending  such  sale,  the  residue 
of  such  money  was  to  be  applied  towards  discharging  the  principal  moneys 
**due  on  the  security  of  these  presents." 

It  did  not  appear  thai  the  before>mentioned  bill  over^due  for  2500/.  was 
secured  by  this  mortgage. 

.  By  another  indenture  of  mortgage,  dated  7th  and  8th  of  November,  1826, 
other  premises  were  conveyed  by  defendant  to  plaintiffs  as  a  further  and  better 
security,  with  the  same  powers  and  provisoes,  and  in  the  same  terms  contained 
in  the  mortgage  deed  of  11th  of  February,  1825. 

No  particular  recital  was  made  in  this  deed  of  the  debt  for  2500/.,  due  from 
defendant  to  plaintifls  on  account  of  the  dishonored  bill  for  that  amount  dated 
5th  of  December,  1822,  but  this  mortgage  was  founded  on  an  account  signed 
by  both  parties,  in  which  that  debt  was  mentioned. 

Salmon  Bridge  and  another  estate,  part  of  the  premises  mortgaged  by  the 
deed  of  the  11th  of  February,  1825,  were  sold  by  the  defendant,  with  the  con- 
currence of  the  plaintiflfs,  on  the  0th  of  May,  1820,  for  3600/.,  which  sum 
*15A1  *^^^  applied  towards  the  discharge  of  the  debt  due  lo  them  from  the 
-^  defendant 

Judgment  on  the  warrant  of  attorney  was  signed  December  1st,  1826,  (about 
three  weeks  after  the  last  mortgage  was  executed,)  and  execution  was  after- 
wards issued.  The  bill  for  2500/.  was  never  demanded  by  or  delivered  over 
to  defendant. 

Salmon  Bridge  estate  was  sold  between 'the  time  of  executing  the  first  mort- 
gage<deed  and  the  second. 

Plaintiff  John  Stoveld  swore,  in  his  affidavit,  that  when  the  first  mortgage 
was  executed,  (11th  of  February,  1825,)  the  bill  of  exchange  for  2500/.  was 
jiot  delivered  up  to  defendant,  nor  was  the  warrant  of  attorney  cancelled,  nor 
did  the  said  defendant  require  the  same;  and  if  he  had  required  it,  the  plaintiffs 
would  have  refused  to  comply  with  such  request,  it  being  well  known  and 
undecslood,that  the  two  transactions  were  wholly  distinct^and  not  at  all  connected 
with  each  other.    And  that  such  bill  of  exchvige  for  2500/.,  wd  such  warrant 

2N 
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of  attorney,  were  neither  of  them  nMutioned  in  fuch  fint  mortgage  and  inch 
running  account. 

Previous  to  the  ezeeutioa  of  the  eeeond  mortgage,  (7th  and  8th  of  Novem* 
her,  1826,)  a  debtor  and  eiedter  aceaMt  had  bera  delivefed  and  signed  by 
plaintiff,  John  Stoveld,  and  alto  by  defendant,  in  which  the  debt  doe  apon  the 
bill  of  exchange  for  2500/.  for  the  first  time  formed  a  part  The  balance 
admitted  to  be  due  on  this  account  from  defendant  to  plaintiffs  was  bWBL  Os. 
9d,;  and  in  that  account  the  sum  of  2600/.,  the  amount  of  the  bill  of  exchange, 
was  the  earliest  sum  which  became  due  from  the  defendant  to  the  plaintifis. 

The  second  mortgage  followed  this  account.  The  plaintiff,  John  Stoveld, 
did  not  swear  that  if  defendant  had  demanded  the  bill  of  exchange  for  2500^., 
to  have  been  delivered  up  and  the  waitant  of  attorney  to  have  been  caneelled 
when  such  second  mortgage  was  executed,  that  he  would  then  have  refused  to 
comply  with  such  request. 

*The  second  mortgage  was  prepared  by  plaintiff^s  solicitor,  withont  rciR^ 
any  professional  man  attending  on  the  part  of  the  defendant  at  the  time  ^ 
it  was  executed. 

Boitmquti^  Seijt.,  showed  cause  against  the  rule.  The  trarrant  of  attorney, 
or  the  bill  for  2ft00/.  was  never  discharged,  and  the  execution  must  stand 
according  to  the  rule  in  C/ioy/on's  case.  It  is  true  a  general  payment  on 
account,  not  specifically  appropriated,  must  be  applied  to  debts  ia  their  order 
of  priority ;  but  the  sum  paid  in  by  defendant  was  paid  on  account  of  the  sumi 
due  under  the  first  mortgage,  in  which  the  2500/.  due  on  the  bill  of  exchange 
is  not  mentioned.  Nothing  has  been  paid  in  on  the  second  mortgage,  and  there 
is  no  authority  for  contending  that  the  warrant  of  attorney  is  merged  in  the 
raortffages. 

IPUae  and  Spankit^  Serjts.,  contra,  contended,  that  the  warrant  of  attorney 
not  taking  effect  by  delivery,  was  not  a  deed,  and  consequendy  was  dischsiged 
by  the  mor^ges  as  being  the  higher  security ;  and  it  was  clear  that  such  was 
the  intention  of  the  parties,  for  it  would  have  been  useless  for  the  defendant  to 
stipulate  for  three  months*  notice  of  the  sale  of  his  freehold  property,  if  he  him- 
self might  at  any  instant  be  taken  in  execution  under  the  warrant  of  attorney* 
Here,  the  payment  made  by  the  sale  of  the  property  under  the  first  mortgage 
not  having  been  appropriated  to  any  specific  item  in  the  account,  must,  under 
the  rule  in  Clayton**  case,  be  applied  to  the  bill  of  exchange  for  2500/.,  which 
was  the  earliest.  The  appropriation  must  be  determined  by  the  commanica- 
tions  between  the  parties;  SimpMon  v.  Ingham^  2  B.  dc  G.  66;  and  the  rednc* 
tion  of  the  balance  at  the  time  of  the  second  mortgage,  shows  that  it  had  been 
so  applied. 

Cur,  adv,  vuU. 

*Best,  C.  J.  This  was  a  motion  to  set  aside  an  execution  on  s  judg-  r^t^ 
ment  entered  up.  under  a  warrant  of  attorney,  and  the  Court  referr»i  ^ 
the  case  to  the  prothonotary  to  ascertain  and  report  (he  facts.  Upon  this  report 
(which  his  Loidship  now  read)  it  has  been  contended,  that  at  the  time  of  the 
execution  no  debt  remained  due  in  respect  of  the  bill  of  exchange  for  2500^ 
for  which  the  warrant  of  attorney  was  given,  an  account  having  been  rendered 
between  the  parties,  in  which  that  debt  makes  the  first  item,  and  3600/.  having 
been  paid  to  the  plaintiffs  generally.  It  has  also  been  urged  that  the  warrant 
of  attorney  was  merged  in  the  mortgage,  and  that  there  is  evidence  of  an  inten- 
ion  in  the  parties,  that  it  should  be  given  up  upon  the  execution  of  that  farther 
security.  This  case  is  entirely  distingmshable  from  Clmftoh*s  case,  1  Merir. 
572,  to  which  we  have  been  referred.  The  rule  laid  tfown  in  that  case,  is, 
that  where  there  is  an  account  of  several  items,  and  money  is  paid  in  generally 
on  the  account  without  specific  appropriation  to  any  particular  item,  such 
money  must  be  applied  to  the  discharge  of  the  soveral  items  in  their  oider  of 
priority.    But  if  there  be  an^  xiicumstance  to  show  that  the  payment  wtf 
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intended  in  dischaige  of  any  particular  itenit  the  rule  does  not  apply.  Such 
likewise  is  the  course  of  the  civil  law.  Sir  William  Grant  says,  *'  The  leading 
rule,  with  regard  to  the  option  given  in  the  first  place  to  the  debtor,  and  to  the 
creditor  in  the  second*  we  have  taken  literally  from  thence.  But,  according  to 
that  law,  the  election  was  to  be  made  at  the  time  of  payment,  as  well  in  the 
case  of  the  creditor  as  in  that  of  the  debtor:  *  in  re  prmienti;  hoe  e$t  statitn 
atque  iolutum  estg  cxterum  po$tea  non  permiitiiur.*  If  neither  applied  the 
payment,  the  law  made  the  appropriation  according  to  certain  rules  of  presump- 
^1591  ^^'^*  depending  on  the  nature  of  the  debts,  or  the  priority  in  *which  they 

-'  were  incurred.  And,  as  it  was  the  actual  intention  of  the  debtor  that 
would,  in  the  first  instance,  have  governed,  so  it  was  his  presumable  intention, 
that  was  first  resorted  to  as  the  rule  by  which  the  application  was  to  be  deter- 
mined, la  the  absence,  therefore,  of  any  express  declaration  by  either,  the 
inquiry  was,  what  application  would  be  most  beneficial  to  the  debtor.  The 
payment  was,  consequendy,  applied  to  the  most  burthensome  debt,  to  one  that 
carried  interest,  rather  than  to  that  which  carried  none;  to  one  secured  by  a 
penalty,  rather  than  to  that  which  rested  on  a  simple  stipulation ;  and  if  the 
debts  were  equal,  then  to  that  which  had  been  first  contracted :  *In  fut  qitx 
prx$oiii  die  dtbeniur^  cofutat^  quolie$  indUtincie  quid  $oivitur^  in  graviorem 
cauiom  videri  iolutum:  Si  auiem  nulla  prmgravett  id  e«/,  n  omnia  nomina 
nmiiia  Juerintt  in  anliquiorem.*  **  b  there  then  in  the  present  case  any  cir- 
comsiance  which  can  enable  us  to  determine  whether  the  payment  of  the  3600/. 
was  to  be  applied  in  any  order  other  than  that  of  priority  ?  It  is  clear  that  this 
sum,  the  proceeds  of  the  sale  of  the  Salmon  Bridge  estate,  was  applied  towards 
the  dischai]ge  of  the  6000/.  for  which  tliat  estate  was  mortgaged,  and  it  nowhere 
appears  that  the  sum  due  on  the  bill  of  exchange  formed  any  part  of  that  sum ; 
on  the  contrary,  it  is  treated  as  a  separate  transaction. 

No  authority  has  been  adduced  to  show  that  a  warrant  of  attorney  is  merged 
by  a  subsequent  mortgage;  and  there  is  nothing  unusual  or  illegal  in  a  party's 
having  two  securities  for  the  same  debt. 

With  respect  to  the  supposed  intention  of  the  parties,  that  the  warrant  of 
attorney  should  be  abandoned  upon  the  execution  of  the  second  mortage,  it 
would  be  unsafe  to  decide  upon  probabilities  on  a  point  which  the  parues  had 
ii  in  their  power  to  make  absolutely  certain;  if  it  was  intended  that  the  war- 
rant  of  attorney  and  bill  of  exchange  should  be  delivered  up,  the  defendant 
*160l  "T^^^  ^^^®  obtained  them,  and  by  so  doing  have  *removed  the  possibi- 

-^  lity  of  doubt ;  as  he  has  not  done  so,  we  see  no  reason  for  setting  aside 
tlie  execution,  and  the  rule  therefore  must  be 

Discharged. 


ANN  JENKINS  and  CHARLOTTE  JENKINS  v.  BIDDULPH. 

lo  an  action  against  the  aheriff  for  a  false  return  of  non  e$t  inventui,  per  quod  the  plain- 
tiff was  onllawed,  the  plaintiff  cannot  recover  the  extra  costs  of  the  outlawry. 

This  was  an  action  against  the  sheriff  of  Herefordshire  for  a  false  return  of 
non  9unt  inventm  to  a  writ  of  ccptos  ad  respondendum^  issued  6th  November, 
1822,  agamst  the  two  plaintiffs,  at  the  suit  of  John  James,  per  quod  James  pro- 
ceeded to  outlaw  or  waive  the  plaintiffs,  and  they  were  put  to  a  great  expense 
to  reverse  the  oiitlawry,  and  their  lands  were  seized  into  the  hands  of  the  king. 

The  taxed  costs  incurred  by  the  plaintiffs  in  reversing  the  oudawry  were 
paid  by  the  defendant*  but  the  plaintiffs  proceeded  for  the  purpose  of  recovei 
ing  the  extra  costs  paid  by  them  to  their  attorney. 
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At  the  trial  of  the  cause  before  Bmt,  C.  J.,  at  the  Middlesex  nttings  after 
Michaelmas  term  last,  the  plaintifis  established  the  fiilse  retum,  but  did  not 
produce  any  recorded  judgment  of  outlawry,  which  it  was  objected  oo  the  part 
of  tfie  defendant  they  were  bound  to  do ;  it  was  abo  objected  that  diey  could 
not  recover  extra  costs  against  the  defendant,  at  all  events  in  a  joint  action.  A 
verrtict,  however,  was  taken  for  the  plaintiffs  to  the  amount  of  the  extra  costs, 
with  leave  for  the  defendant  to  move  to  enter  a  nonsuit  upon  the  above 
objections. 

fPllde,  Seijt,  accordingly  obtained  a  rule  nin  for  that  purpose,  and  the 
objections,  as  to  the  necessity  of  producing  a  recorded  judgment  of  oudawry  as 
the  foundation  for  the  action,  and  as  to  the  plaintaffs'  joining  in  *the  p^^^^ 
action,  were  aigued  at  great  length;  the  Court,  however,  gave  no  ^ 
opinion  on  these  points,  but  decided  solely  on  the  claim  for  extra  costs ;  as  to 
which  Wiide  relied  on  IRnelair  v,  Eldrea^  4  Taunt.  7,  where,  in  an  action  for 
a  malicious  arrest,  it  was  holden  tfie  plaintiff  could  recover  no  damages  for 
extra  costs;  he  cited  also  Hathaway  v.  Bartow^  1  Campb.  151. 

Taddy^  Serjt,  contra.  In  those  cases  the  action  was  between  the  parties 
to  the  orifi^inal  cause,  so  that  the  Court  could  not  consistently  estimate  the  costs 
in  two  dtflferent  ways  as  between  the  same  parties ;  but  where,  as  in  the 
present  case,  the  plaintiffs  sue  the  sheriff*  for  misfeasance,  and  have  no  claim 
against  the  party  in  the  original  cause,  there  is  no  reason  why  they  should  not 
be  indemnified  for  the  whole  expense  they  have  incurred.  If  the  Court  were 
to  hold  otherwise,  attorneys  would  have  no  means  of  recovering  from  their 
clients  extra  costs,  incurred,  perhaps,  at  the  client's  express  request. 

Wildt  was  heard  in  reply,  and  the  Court  took  time  to  consider  the  varioos 
objections. 

Best,  C.  J.,  now  said.  This  is  an  acdon  against  the  sheriff*  of  Herefordshire, 
by  two  plaintiffs,  to  recover  damaces  for  a  false  retum  to  a  writ ;  the  sheriff 
having  stated  that  the  parties  named  in  the  writ  were  not  found  in  his  bailiwick, 
when  one  of  them  was  in  fact  in  his  custody.  In  consequence  of  this  the 
party  issuing  the  writ  proceeded  to  oudawry  against  the  plaintiffs. 

I  was  of  opinion  at  the  trial,  that  as  this  was  a  joint  outlawry,  the  plaintiffs 
could  only  recover  in  this  action  the  costs  which  they  had  jointly  incurred  to 
set  aside  the  outlawry.  It  has  been  objected  on  the  part  of  the  defendant,  that 
no  evidence  of  the  record  of  oudawry  •was  adduced  at  the  trial,  but  it  p.jgj 
is  not  necessary  for  us  to  deliver  any  opinion  on  that  point,  because  ^ 
we  are  clearly  of  opinion  that  the  plaintiffs  cannot  in  this  action  recover  the 
extra  costs,  and  the  two  cases  which  have  been  cited  are  conclusive  on  the 
point.  As  between  attorneys  and  their  clients  the  case  may  perhaps  be  differ- 
ent, because  the  attorney  may  have  special  instructions  which  may  warrant  him 
in  incurring  the  extra  costs ;  but  in  a  case  like  tlie  present  the  party  can  odIt 
claim  such  costs  as  the  prothonotary  taxes,  and  tliere  must  therefore  be 

Judgment  of  nonsuit. 
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STOCKLEY  V.  CLEMENT. 


Advfriiseincnt  in  ■  newspaper  ■■  follows : 

'  To  bilUbrokers  and  orhera.  Caution.  Reward.  Whereas  information  has  been  given 
tn  mf  that  aiteropta  have  been  made  to  obtain  the  discount  of  a  biti  ot  exchange,  bearing; 
dale  London.  May  26ib,  1825,  and  purporting  to  be  drawn  by  one  John  Siocliley  upu<i 
and  10  be  accepted  by  the  dowager  lady  P.  Turner,  for  600QZ.,  with  interest,  payahle 
twelve  months  after  dote,  to  the  order  of  ihe  said  J.  Stockley. — I  do  hereby  ffive  notice, 
on  behalf  of  liie  dowager  lady  P.  T.,  that  she  has  not  accepted  such  bill,  and  that  if  hei 
name  tfhoald  appear  on  any  such  instrument,  the  same  has  been  forged :  or  her  hand- 
wriiine  (o  the  said  acceptance  of  the  said  bill,  if  genuine,  has  been  obtained  by  fraud, 
in  lotol  ignorance  on  her  part  of  the  intended  effect  of  the  signature.  Any  person  who 
will  give  positive  informaiioii  to  me  of  the  party  in  possession  of  the  said  inairument 
shall  be  handsomely  rewarded.    Thomas  Binns: 

Held,  not  a  libel  on  Stockley,  at  least  without  innuendo  and  proof  that  he  was  the  person 
designed  to  be  charged  with  having  forged  lady  P.  Turner's  name. 

Thu  was  an  action  on  the  case  against  the  proprietor  of  the  Morning  Chro- 
nicle newspaper,  for  an  alleged  libel  on  the  plain ti AT,  contained  in  an  advertise- 
ment which  appeared  in  that  newspaper. 

The  first  count  of  the  declaration  alleged,  that  before  and  at  the  time  of 
committing  the  sereral  grieTances  by  the  defendant  thereinafter  mentioned,  the 
*1631  P'^^''^'^  ^^  lawfully  possessed  of  a  certain  bill  of  exchange;  to  wit,  *a 
-^  bill  of  exchange  for  the  sum  of  6000/.,  bearing  date  the  26th  of  May, 
1825,  drawn  by  liim,  the  said  plaintiff",  upon,  and  duly  accepted  in  writing  by 
Dame  Frances  Page  Turner,  widow,  and  payable  with  interest  to  the  order  of 
the  plaintiff  twelve  months  after  the  date  thereof  for  value  received,  and  the 
acceptance  of  and  to  which  bill  of  exchange  of  and  by  the  said  Dame  F.  P. 
Tomer,  was  a  true  and  genuine  acceptance  of  and  by  the  said  Dame  F.  P. 
Turner,  and  the  acceptance  thereof  was  written  witb  her  own  proper  hand,  and 
was  not  a  false,  forged,  and  counterfeited  acceptance,  nor  given  by  her  in  igno- 
rance of  the  effect  of  her  handwriting  or  signature  to  such  acceptance,  nor  was 
the  acceptance  obtained  by  fraud,  or  undue  or  unlawful  means. 

That  before  tlie  time  of  committing  the  grievances  by  the  defendant  therein- 
aAer  mentioned,  the  plaintiff  had  indorsed  the  said  bill  of  exchange  with  inten- 
tion of  getting,  and  had  attempted  to  get  the  same  discounted  for  his  own  use 
and  benefit:  yet  the  defendant,  well  knowing  the  premises,  but  contriving,  and 
wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  good  name, 
fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace, 
with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 
subjects,  that  he  had  feloniously  and  falsely  made,  forged,  and  counterfeited,  or 
caused  and  procured  to  be  falsely  made,  forged,  and  counterfeited,  and  willingly 
aided  and  assisted  in  the  false  making,  forging,  and  counterfeiting  an  acceptance 
purporting  and  pretending  to  be  an  acceptance  by  the  said  Dame  F.  P.  Turner 
on  or  of  the  said  bill  of  exchange,  and  that  the  said  acceptance  of  the  said  Dame 
F*  P.  Turner  on  and  of  the  said  bill  of  exchange  vas  a  forgery,  or  that  the 
plaintiff  had  feloniously  uttered  and  published  as  true  a  false,  forged,  and  couii- 
*1G41  ^^^^^  acceptance  *of  the  said  bill  of  exchange,  knowing  the  same  to  be 
-*  false,  forged,  and  counterfeited,  or  that  he  had  obtained  and  procured 
the  said  acceptance  of  the  said  bill  of  exchange  by  the  said  Dame  F.  P.  Tur- 
ner by  fraud,  and  by  undue  and  unlawful  means ;  and  that  the  said  acceptance 
had  been  made  and  given  by  her  in  ignorance  by  her  of  the  effect  of  her 'sig- 
nature to  the  said  acceptance ;  and  to  subject  the  plaintiff  to  the  pains  ami 
penalties  by  laws  of  this  kingdom  made  and  provided  against  and  inflicted 
npon  persons  guilty  of  such  crimes  or  offences,  or  any  of  them ;  and  also  to 
hinder  and  prevent  the  plaintiff  from  negotiating  and  procuring  to  be  discounted 
the  said  bill  of  exchange,  and  to  deprive  him  of  the  benefit  and  use  of  the  same, 
and  to  render  the  same  of  little  or  no  value,  and  to  vex,  harass,  and  impoverish 
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and  wholly  ruin  him  the  plaintiflT,  theretofore,  to  wit,  on  the  Slat  of  October, 
1825,  to  wit,  at,  di^c,  falsely,  wickedly,  and  maliciously  did  publish  and  cause 
and  procure  to  be  published,  a  certain  febe,  scandalous,  and  dcfsmatory  libel 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  said  bill  of  exchange, 
of  which  he  the  plaintiff  was  so  possessed  as  aforesaid,  in  the  manoer  and  form 
of  an  advertisement  or  notice  in  a  certain  public  newspaper  or  journal  called  or 
known  by  the  name  of  The  Morning  Chronicle,  and  purporting  to  be  signed 
and  subscribed  by  the  name  of  one  Thomas  Binns,  containing  therein  the  false, 
scandalous,  malicious,  libellous,  and  defamatory  matter  following  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  said  bill  of  exchange,  that  is  lo 
say,  **  To  biU-brokers  and  others.  Caution.  Reward.  Whereas  infonnation 
has  been  given  to  me  (meaning  the  said  Thomas  Binns)  that  attempts  have 
been  made  to  obtain  the  discount  of  a  bill  of  exchange,  bearing  date  Londoi, 
May  26,  1825,  and  purporting  to  be  drawn  by  one  John  Stockley  (meaninf 
said  plaintiff)  upon  and  to  b^  accepted  by  the  Dowager  *Lady  Page  r^^^ 
Turner,  for  6000/.,  with  interest,  payable  twelve  mondis  after  date  to  ^ 
the  order  of  the  said  J.  Stockley,  for  value  received,  (meaning  said  bill  of 
exchange  so  drawn  by  the  plaintiff  upon  and  so  accepted  by  the  said  Dame  F. 
P.  Turner  as  aforesaid,)  and  of  which  the  plaintiff  was  so  possessed  as  afore- 
said, I  (meaning  the  said  T.  Binns)  do  hereby  give  notice  on  behalf  of  the  said 
Dowager  Lady  P.  Turner,  that  she  has  not  accepted  such  bill,  (meaning  the 
aforesaid  bill  of  exchange  so  drawn  and  accepted  as  aforesaid,  and  of  which 
the  plaintiff  was  so  possessed,)  and  that  if  her  name  should  appear  on  any 
such  instrument,  (meaning  the  aforesaid  bill  of  exchange  so  drawn  and  accepted 
as  aforesaid,  and  of  which  the  plaintiff  was  so  possessed  as  aforesaid,)  the  same 
(meaning  the  name  of  the  aforesaid  Dame  F.  P.  Turner)  has  been  forged,  or 
her  handwriting  to  the  said  acceptance  of  the  said  bill  of  exchange,  if  genuine, 
has  been  obtained  by  fraud,  in  total  ignorance  on  her  part  of  tfie  intended  effect 
of  the  signature :  any  person  who  will  give  positive  information  to  me  (mean- 
ing said  Thomas  Binns)  of  the  party  in  possesaion  of  the  said  instrument, 
(meaning  said  bill  of  exchange  so  drawn  and  accepted  as  aforesaid,  and  of 
which  the  plaintiff  was  so  possessed  as  aforesaid,)  shall  be  handsomeljr 
rewarded.     Thomas  Binns.** 

There  were  other  counts  but  in  none  of  them  was  there  an  express  innuendo 
thai  the  plaintiff  had  foiged  or  obtained  by  fraud  Lady  Tumer*s  acceptance. 

The  defendant  pleadeid  the  general  issue,  and  at  the  trial  before  Best,  C.  Jm 
Middlesex  sittings  afler  Michaelmas  term  last,  was  permitted  to  examine  plain* 
tiff^s  witnesses  to  the  truth  of  the  facts  alleged  in  the  advertisement,  not  by  way 
of  justification,  but  to  show  quo  animo  the  defendant  had  printed  it,  and  the 
absence  of  malice  on  his  part.  An  objection  was  made  to  the  'reception  pcjg^ 
of  this  evidence,  on  the  ground  that  it  was  not  admissible  unless  the  facts  ^ 
had  been  specially  pleaded.  A  verdict  was  given  for  the  defendant,  and  the 
objection  was  reserved  for  the  opinion  of  the  Court. 

Wilde^  Seijtr,  moved  for  a  new  trial,  on  the  ground  that  the  evidence  had 
been  improperly  received  under  the  general  issue.  The  Court  granted  a  role 
RtM,  but  as  they  ultimately  decided  on  the  single  ground,  that  the  advertiseinent 
was  no  libel  on  the  plaintiff,  onl;^  the  heads  of  the  aigument  are  now  given. 

Taddu^  Serjt.,  who  showed  cause,  contended,  first,  that  the  adverdseoent 
was  no  Itfoel  on  the  plaintiff;  or,  at  all  events,  could  not  be  applied  to  hio 
without  an  innuendo  in  the  declaration,  that  he  had  committed  a  foigeiy,  sod 
proof  at  the  trial  in  support  of  such  innuendo.  He  then  relied  on  ^snf  V' 
Joru9^  4  Esp.  191,  as  in  point,  to  show  that  an  advertisement  printed  bumaf^ 
to  obtain  information,  or  to  warn  the  public,  was  not  a  libel.  At  all  eventti 
tliis  was  a  privileged  communication,  and  fell  within  the  rule  laid  down  in  Xflb 
v.  King^  I  Sauna.  120.  If  so,  the  evidence  was  property  received,  not  as  • 
justificadon,  bsit  to  show  the  absence  of  malice  in  the  defendant,  wbieh  vest 
10  the  gkt  «f  tl»e  adion.     Fairmm  v.  /oet,  ft  B.  ft  A,  642. 
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Wilde  and  Spankie^  Seijts.,  contra.  It  mast  be  implied  from  the  advertise- 
ment that  the  forgery  and  fraud  were  to  benefit  the  drawer  of  the  bill ;  the  libel, 
therefore,  clearly  applied  to  the  plaintiff,  and  did  not  require  any  further  innu- 
3ndo  than  the  allegation  that  it  was  published  of  and  concerning  him.  The  ad* 
*167l  ^^^^^^^'n^o^  amounts  to  a  charge  of  fraud  on  the  drawer  of  the  *biU,  and 
-'  falls  within  the  same  rule  as  the  case  of  Brown  v.  Croome^  2  Stark.  297« 
wliere  itwas  held,  that  an  advertisement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  who  had  been  declared  bankrupt,  was  libellous, 
although  published  with  the  avowed  intention  of  convening -a  meeting  of  the 
rreditors  for  the  purpose  of  consulting  upon  the  measures  proper  to  be  adopted 
for  their  own  security,  if  the  legal  object  might  have  been  attained  by  means 
less  injurious.  As  to  the  argument  that  this  was  a  privileged  communication, 
no  one  can  be  permitted,  for  the  purpose  of  warning  the  public,  to  charge 
another  with  fraud  in  such  an  unauthorized  way.  But  even  if  it  were  deemed 
a  privileged  communication,  the  circumstances  under  which  it  was  made,  ought, 
as  in  Lake  v.  Kingj  to  have  been  pleaded  before  Uiey  could  be  shown  in  evi- 
dence. 

Cur,  adv.  vulL 

BssT,  C.  J.,  now  delivered  the  decision  of  the  Court.  Several  questions  of 
great  importance,  he  observed,  had  been  raised,  which  the  Court  were  not  called 
on  to  decide.  Two  objections  had  been  taken  by  the  defendant ;  first,  that  the 
publication  was  a  privileged  one ;  and,  secondly,  that  it  was  not  libellous.  Had 
the  case  depended  solely  on  the  first  of  these  objections,  the  Court  would  have 
taken  time  to  consider  whether  it  ought  not  to  have  been  specially  pleaded  as^ 
a  justification.  In  cases  where  the  alleged  libel  contained  matter  that  would 
make  it  a  privileged  publication,  it  would  probably  be  better  that  those  facts 
should  be  specially  pleaded.  In  the  case  of  Lake  v.  King^  the  matter 
was  specially  pleaded,  and  circumstances  were  placed  on  the  record,  which 
showed  it  to  be  a  privileged  publication.  The  defendant  there  pleaded 
*1681  ^^^^  ^^  ^alleged  libel  was  no  more  than  a  petition  to  a  committee  of  tfie 
-'  House  of  Commons.  It  would  be  more  prudent,  therefore,  on  the  part 
of  those  who  should  in  future  conduct  a  similar  defence,  that  such  a  justification 
should  be  placed  on  tlie  record.  But  the  Court  had  not  to  decide  the  law  on 
that  point  in  the  present  instance,  they  being  clearly  of  opinion,  on  looking  at 
the  publication  complained  of,  that  it  was  no  libel  at  all  on  the  plaintiff;  and 
the  declaration  did  not  contain  even  an  innuendo  alleging  that  the  charge  con- 
tained in  the  publication  applied  to  him.  The  Court  doubted,  indeed,  even  if 
the  declaration  had  contained  such  an  innuendo,  whether  the  publication  could 
be  deemed  to  apply  to  the  plaintiff.  (His  Iiordship  then  read  the  advertise- 
ment) Certainly  no  libel  on  the  plaintiff  could  be  implied  from  what  he  had 
read.  It  merely  stated  that  a  bill  had  been  drawn,  but  it  threw  no  imputation 
on  the  drawer.  It  said  that  the  acceptance  was  forged,  or  had  been  obtained 
by  fraud ;  but  it  did  not  insinuate  that  the  plaintiff  had  practbed  fraud,  or  com- 
mitted forgery.  Under  these  circumstances,  it  was  utterly  impossible  to  collect 
any  thing  that  at  all  reflected  on  the  plaintiff.  Nor  could  the  plaintiff  himself 
think  otherwise,  unless  his  character  was  so  exceedingly  bad  that  he  imagined 
no  person  could  read  the  publication  without  translating  it  in  its  worst  light,  and 
attributing  to  himself  the  offences  it  imputed  to  some  unnamed  person.  For 
these  reasons  tlie  Court  decided  that  the  rule  for  a  new  trial  should  not  be  made 
absolute. 

Rule  discharged* 
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^NIGHTINGALE  v.  BARNARD. 

Where,  before  mction,  e  debt  hat  been  reduced  under  40#.  by  part  pmjment,  the  plaintiff  ii 
deprived  of  costs  by  the  Middlesex  Court  of  Conscience  scu 

Wilde,  Seijt.,  obtained  a  rule  nin  to  enter  a  suggestion  in  this  cause,  to 
deprive  the  plaintiff  of  costs  under  the  Middlesex  Court  of  Conscience  actt 

The  action  was  brought  to  recover  8/.  4f.,  the  amount  of  a  tailor's  bill, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator,  with 
an  agreement  that  the  costs  of  the  cause  should  abide  the  event;  the  arbitrator 
found  that  the  demand  had  been  reduced  before  action  by  part  payment,  and 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  I/.  18s. 

Taddy,  8erjt.,  who  showed  cause,  argued  that  the  defendant  was  precluded 
from  making  this  application,  *by  the  agreement  that  the  costs  should  r»..Q 
abide  the  event  of  the  award;  but  at  any  rate,  in  M*Collam  v.  Ctirr,  ^ 
I  B.  &  P.  223,  the  Court  refused  to  allow  a  suggestion  under  this  act,  where 
an  original  debt  above  40«.  had  been  reduced  below  that  sum  upon  a  balance 
of  accounts. 

Best,  C.  J.  According  to  the  Middlesex  Court  of  Conscience  act,  in  anj 
suit  where  the  debt  or  damages  shall  not  amount  to  40«.,  that  court  may  pro- 
ceed in  a  summary  way :  **And  if  any  action  of  assumpsit  or  debt  shall  be 
brought  in  any  of  his  Majesty's  courts  at  Westminster,  and  the  defendant  shall 
reside  in  Middlesex,  and  the  jury  shall  find  damages  under  40<.,  unless  the 
judge  shall  certify,  no  costs  shall  be  awarded  to  the  plaintiff/*  A  reduction  of 
the  original  debt  by  setpoff  has  been  holden  not  to  bring  a  party  within  the 
operation  of  this  statute;  for  the  plaintiff  may  not  be  aware  of  the  amount ot 
the  set-off  against  him  ;  but  if  the  debt  be  reduced  by  payment,  he  must  knov 
it,  and  is  thereby*  precluded  from  suing  for  the  residue  under  40<.,  in  the 
superior  court.  The  decision  in  M^Chllam  v.  Carr  turned  chiefly  on  the 
ground,  that  the  contract  between  the  parties  was  entered  into  on  the  high  seas. 
Eyre,  C.  J.,  indeed,  says,  **Is  there  any  case  where  the  ultimate  balance  of  an 
account  only  being  under  40«.,  the  Court  has  allowed  a  suggestion  ?  I  should 
pause  upon  such  a  case,  since  the  most  intricate  point  in  accounts  between 
merchant  and  merchant  might  by  this  means  come  to  be  decided  in  the  cottoty 
court.**  But  if  the  account  be  reduced  by  payments  below  409.,  there  does  not 
seem  much  ground  for  alarm.  However,  in  Bateman  v.  Smithy  14  East, 301. 
a  decision  also  on  this  Middlesex  act,  and  where  the  sum  demanded  was  c«i 
down  by  the  plea  of  infancy,  Lord  Ellbnborovgh  says,  **It  is  assuming  the 
*whole  question  here,  to  say  that  the  original  debt  was  above  40s.,  for  r^yiX 
the  jury  have  found  the  damages  to  be  under  40«.,*'  which  seems  to  ^ 
obviate  the  objection  made  by  Eyre,  C.  J. 

Park,  J.    In  Clarke  v.  Aakew^  8  East,  28,  the  authority  of  M'CoUam  v.  Carr 

t  23  G.  2,  c.  33,  which  enacts,  '*  That  it  shall  and  may  be  lawfal  to  and  for  the  loiion 
of  the  county  court  of  Middlcaez,  together  wirh  the  county  clerk  of  the  said  counif  ?a 
county  court  aaaembled,  or  the  major  part  of  them,  the  said  county  clerk  and  aoitonf^ 
assembled,  upon  any  plaint  to  be  entered  in  the  said  county  court  in  any  suit  where  ib< 
debt  or  damages  shall  not  amount  to  the  sum  of  forty  shillinss,  to  proceed  in  a  rammarf 
way,  and  from  time  to  time  to  make  such  order  or  decree,  oroers  or  decrees,  as  ;hall  tcc^ 
V  to  them,  or  the  major  part  of  them  so  assembled,  to  be  just  and  agreeable  to  equity  a<>^ 
good  conscience.  That  in  case  any  action  of  debt,  or  action  upon  ansumpsit,  «bali  ^ 
commenced  and  prosecuted  in  any  of  his  Majesty^s  courts  of  record  at  Westminster,  a<^ 
the  defendant  or  defendants,  at  the  time  of  such  action  brouffht,  shall  live  or  reside  m  tHe 
said  county  of  Middlesex,  and  be  liable  to  be  summoned  to  the  said  county  court,  and  tv 
jury,  upon  the  trial  of  such  cause,  shall  find  the  damages  for  the  plaintiff  under  the  raia* 
of  forty  shillings,  unless  the  judge  shall  in  open  court  certify  on  the  back  of  the  record. 
that  the  freehold  or  title  to  the  pfaintilT's  land  principally  came  in  question,  ur  that  an  Kt 
of  bankruptcy  principally  came  in  question  at  such  trial,  then  and  in  such  case  nocm^ 
shall  be  awarded  to  the  plaintiff,  but  the  defendant  shall  be  entitled  to  and  recover  6ew» 
costs  of  suit.** 
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was  doubted,  and  a  debt  reduced  below  40«.  by  part  payment  before  action 
brought,  was  held  to  be  within  the  South wark  Court  of  Requests  act. 

BuRROuoM,  J.  A  set-off  admits  the  existence  of  the  plaintiflf's  debt,  and  that 
is  the  reason  why  it  will  not  take  a  case  out  of  the  statute ;  but  by  a  part  pay- 
ment, of  which  the  plaintiff  must  be  cognisant,  his  debt  is  at  once  reduced. 

Gaseleb,  J.,  concurred. 

Rule  absolute. 


KELLEN  V.  BENETT. 

The  Coon  refased  to  grtnt  a  new  trial,  on  an  affidavit  that  a  witneaa  (called  on  the  part 
of  the  defendant,  and  who  bad  refoaed  to  releaae  an  interest  which  rendered  him  incom- 
petenO  had  misapprehended  the  effect  of  the  releaae,  and  waa  now  ready  to  execute  one. 

This  was  an  action  against  the  owner  of  a  whaling  ship,  for  seaman's  wages. 
At  the  trial  before  Best,  G.  J.,  London  sittings  after  last  Hilary  term,  the  cap* 
tain  of  the  ship  being  called  as  a  witness  on  the  part  of  the  defendant,  was 
fouod  to  be  interested,  and  being  asked  whether  he  would  release  his  interest, 
refused  to  do  so,  whereupon  a  verdict  passed  for  the  plaintiff,  who  had  been 
« 1 7*21  ^^^^  ^"  board  by  the  captain  at  New  Zealand,  *had  served  ten  months. 
-'  on  board  the  ship,  and  at  his  departure,  had  received  the  following  cer- 
tificate from  the  captain:  ** These  are  to  certify  that  John  Kellen  has  served 
ten  months  on  board  the  ship  Vansittart,  is  an  excellent  whalesman,  and  worthy 
tlie  situation  as  headsman.     He  is  a  sober  and  discreet  man.     W.  B.'* 

ffiide^  Serjt.,  moved  for  a  new  trial  upon  an  affidavit  by  the  captain,  that  he 
did  not  at  the  trial  understand  the  meaning  of  releasing  his  interest;  that  he  was 
now  ready  to  release  it;  that,  in  truth,  he  had  no  interest;  his  recompense  as 
captain  consisting  of  a  certain  portion  of  the  oil  obtained  in  the  voyage ;  and 
that,  by  the  practice  of  the  trade,  the  owner  could  not  set  any  kind  of  charge 
against  that  portion. 

This  was  confirmed  by  an  affidavit  of  the  defendant  and  another. 

Tttddy^  Serjt.,  who  showed  cause,  produced  an  affidavit  on  the  part  of  the 
plaintiff,  deposing  that  the  defendant  had  npon  one  occasion  referred  him  to  the 
ship's  husband  for  payment,  though  he  afterwards  Tefused,  and  said,  that  if  the 
plaintiff  recovered  at  law,  he  would  deduct  the  amount  from  the  captain's 
share  of  oil.  It  was  also  deposed,  that  when  an  additional  hand  was  taken  on 
board  to  assist  in  the  course  of  a  voyage,  it  was  the  practice  to  charge  the 
expense  of  his  wages  against  the  oil  to  be  divided  between  captain  and  crew. 

It  was  then  observed,  that  the  defendant  had  not  sworn  to  merits ;  that  the 
captain's  interest  was  clearly  established ;  and  that  it  would  be  a  most  dan- 
gerous precedent  to  permit  a  witness  thus  to  retract  what  he  had  said  at 
^e  trial.     And 

Best,  C.  J.,  saying  that  the  nature  of  tfie  required  release  was  repeatedly 
explained  to  the  captain  at  the  trial, 

*17^1  *'I*hc  Court  thought  it  would  be  too  much  to  disturb  the  verdict  upon 
-I  such  an  affidavit,  when,  from  the  absence  of  any  deposition  to  merits,  it 
was  probable  the  result  of  a  second  trial  would  not  difl^r  from  that  of  the  first, 
and  when  the  witness  in  question  must  be  placed  in  tlie  box  under  circum« 
ftanoes  so  suspicious. 

Rule  discharged. 
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SPRATT  ct  al..  Assignees  of  LYNCH,  a  Bankrupt,  v.  HOBHOUSE, 

Bart.,  et  al. 

L.,  who  held  the  leave  of  a  public  house,  was  indebted  to  defendants  127SI.,  and  had  depo- 
sited his  lease  in  their  hands  as  security. 
T.,  who  had  6502.  in  defendants*  hands,  purchased  L/s  lease  for  16901.,  the  defendiou 

agreeing  to  advance  him  enough  to  make  up  the  parcfaase-money,  on  retaining  the  Icue 

as  a  securiiy. 
L.,  T.,  and  the  defendants'  clerk  met  to  complete  the  transfer,  when  T.  drew  a  drift 

on  the  defendants  in  favor  of  L.,  for  16902.    The  defendants*  clerk  received  thii  drtft, 

and  on  L.*s  executing  the  transfer  of  the  lease,  gave  him  a  draft  on  the  defeodants 

for  4152. 
On  the  evening  of  that  day.  L.  having  previously  committed  acts  of  bankruptcy,  a  creditor 

of  his  gave  the  defendants'  clerk  notice  not  to  pay  the  draft,  as  a  docket  would  be  sinick 

against  L. 
Another  of  the  defendants'  clerks,  in  consequence,  refused  payment  when  the  draft  wu 

presented  the  next  day,  having  also  received  a  similar  notice  from  the  plaintiff,  another 

creditor  of  L.*s.    The  defendants,  some  days  afterwards,  paid  the  draft  to  a  bankn 

who  presented  it,  but  not  till  he  had  executed  an  indemnity: 
Held,  that  the  plaintiff,  as  assignee  of  L.,  under  a  commission  of  bankruptcy  subaeqnendr 

issued,  might  sue  the  defendants  in  an  action  for  money  had  and  received  for  theamoioi 

of  this  draft. 
Held,  also,  that  the  defendants  had,  before  peyment  of  ibe  draft,  sufficient  notice  of  tin 

bankruptcy. 

Assumpsit  for  money  had  and  received  to  the  use  of  plaintifis  as  assignees, 
and  upon  an  account  stated  with  them. 

At  the  trial  before  Bbst,  G.  J.,  London  sittings  after  last  term,  the  case 
proved  was  in  substance  as  follows : 

Lynch  beinff  possessed  of  the  lease  of  a  public  house  called  the  Crooked 
Billet,  became  indebted  to  the  defendants,  his  brewers,  (who  carried  on  business 
under  *the  firm  of  Whitbread  and  Co.)  to  the  amount  of  1275/.  lis.  r,|»^ 
7<f. ;  as  a  security  for  which  sum,  he  deposited  his  lease  in  their  hands.  '- 

After  this,  becoming  embarrassed,  he  sold  by  auction  his  interest  in  the 
Crooked  Billet  to  Temprell. 

On  the  6th  of  October,  1826,  there  remained  due  from  Temprell  to  Lynch. 
in  respect  of  this  purchase,  1690/.  3«.  lid.;  and  at  that  time  Temprell  had  in 
the  defendants*  hands,  the  result  of  previous  dealings  with  them,  650/.  Tem- 
prell being  unable  to  pay  the  1696/.  3«.  ll</.  to  Lynch  at  the  day  appointed 
the  defendants  agreed  to  advance  him  1040/.  Ba.  11(/.,  which,  in  addition  to  the 
650/.  already  in  their  hands,  would  enable  him  to  meet  his  engagement.  The 
consideration  for  this  advance  was,  that  they  should  retain  in  their  hands,  by 
way  of  security,  the  lease  of  the  Crooked  Billet,  taking  thereupon  Temprell  is 
their  debtor,  instead  of  Lynch,  for  the  1275/.  148.  7(/.,  due  from  Lynch. 

Accordingly,  on  the  6th  of  October,  Temprell,  Lynch,  and  Dodson,  the 
defendants'*  clerk,  met  together,  when  Temprell  drawing  a  check  on  the  defend- 
ants in  favor  of  Lynch,  for  1690/.  3«.  11(/.,  Dodson,  who  received  it,  npoo 
Lynches  executing  the  transfer  of  the  Crooked  Billet  to  Temprell,  gave  LytK'h 
the  following  draft  on  Whitbread  and  Co.,  for  414/.  Ss.  6(/.,  (the  sum  remain- 
ing to  make  up  1090/.  3«.  lid.,  aAer  deducting  the  1275/.  lis.  7(/.,  due  from 
Lynch  to  defendants. 

'*  London,  6th  October,  1826. 

*'  Messrs.  Whitbread  and  Co. 

"  Pay  Mr.  Lynch  or  bearer,  four  hundred  and  fourteen  pounds  eight  shlllin?* 
and  sixpence. 

"414/.  8«.  6(/.  Thomas  F.  Dodson." 

•Temprell   was    thereupon    let  into   possession   of   the   Crooked  r,,»3 
BUlet.  r  r  Lj,5 

Lynch  having  committed  acts  of  bankruptcy  in  July  and  on  September  28th 
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preceding  this  transaction,  on  the  evening  of  the  6th  of  October,  a  clerk  of 
Carrie  and  Co.,  one  of  Lynch*8  creditors,  gave  Dodson,  the  defendants*  clerk, 
notice  not  to  pay  Lynch  the  above  draft,  as  a  docket  would  be  struck  against 
him;  and  when  the  draft  was  presented  the  next  morning  by  one  of  Lynches 
friends,  Ball,  another  of  the  defendants'  clerks,  in  consequence  of  ^his  notice, 
refused  paymenl.  That  same  morning,  the  7th,  Spratt,  the  plaintiff,  also  a 
creditor  of  fjvnch's,  told  Ball  not  to  pay  the  draft,  as  a  docket  was  about  to  be 
struck  against  Lynch.  The  draft  was  afterwards  presented  by  the  bankers  of 
Currie  and  Co.,  when  the  defendants  refused  to  pay  it  without  a  guarantee, 
which  being  given,  it  was  paid  by  them  on  the  12th  of  October. 

On  the  11  th  of  October  a  docket  was  struck  against  Lynch,  and  a  commis* 
sion  of  bankrupt  issued  against  him  on  the  18th. 

The  Chief  Justice  left  it  to  the  jury  to  determine,  whether  the  defendants, 
before  paying  the  draft  for  414/.,  had  received  notice  of  Lynches  having  com- 
mitted an  act  of  bankruptcy ;  and  whether  the  transaction  between  Temprell 
and  the  defendants*  clerk  was  equivalent  to  a  passing  of  money. 

The  jury  found  for  the  plaintiffs,  damages  414/.,  and  that  the  transaction 
between  Temprell  and  the  defendants*  clerk,  was  the  same  as  if  money  had 
passed. 

ffUde^  Serjt.,  moved  for  a  rule  niti  to  set  aside  the  verdict  and  enter  a  non- 
suit  instead,  or  have  a  new  trial,  on  two  grounds : 

*1761       First,  that  the  transaction  between  Lynch,  Temprell,  *and  the  defend- 
J  ants,  did  not  amount  to  a  receipt  of  money  to  the  use  of  Lynch ;  and 

Secondly,  that  the  defendants  had  no  notice  of  the  act  of  bankruptcy  com- 
mitted by  Lynch,  or  that  if  they  had,  they  might,  after  notice,  lawfully  pay  a 
check  given  before  notice.   Wiikinf  v,  Casey ^  7  T.  R.  711. 

Taddy^  Serjt.,  showed  cause.  As  soon  as  the  arrangement  was  concluded 
between  the  defendants,  Lynch  and  Temprell,  Lynch  might  have  sued  the 
defendants  for  the  414/.  In  Tatlock  v.  Harris,  3  T.  R.  180,  Bollbr,  J.,  said, 
**  Suppose  A.  owes  B.  100/.,  and  B.  owes  C.  100/.,  and  the  three  meet,  and  it 
is  agreed  between  them  that  A.  shall  pay  C.  the  100/. ;  B.*s  debt  is  extin- 
foished,  and  C.  may  recover  that  sum  against  A.  ;**  and  reference  was  made 
to  liraei  v.  Douglas^  1  H.  BL  239.  But  if  Lynch  could  have  sued  the  defend- 
ants, it  could  only  have  been  on  the  ground,  that  as  the  result  of  the  transac- 
tion between  the  three,  they  had  money  of  his  in  their  hands.  And  the  prin- 
ciple that  money  remaining  due  to  one  upon  an  arrangement  of  debts  and  cre- 
dits between  three  parties,  is  to  be  considered  as  money  had  and  received  to 
the  use  of  that  one,  has  been  recognised  by  many  authorities.  WiUon  v.  Coto)- 
had,  5  B.  4fe  A.  228;  Glyn  v.  Baktr,  13  East,  509;  Com.  Dig.,  Action  on  the 
Case,  Assumpsit^  B.  15. 

Theu  the  defendants  had  notice  of  the  act  of  bankruptcy  in  time  to  have  pre- 
vented them  from  paying  the  draft.  In  order  to  render  it  imperative  on  the 
defendants  not  to  pay  that  draft,  it  is  sufficient  that  they  had  probable  grounds 
for  believing  that  Lynch  was  bankrupt;  King  v.  Leith,  2T.  R.  141 ;  it  was 
not  necessary  they  should  have  formal  notice  of  a  commission  against  him. 
*1T71  '^^^^  ^^®y  *^^  ^"^^  probable  grounds,  is  clear  from  their  conduct  in 
^  refusing  payment  at  first,  and  in  afterwards  exacting  a  guarantee.  Ac 
to  their  being  bound  to  pay,  after  notice  of  an  act  of  bankruptcy,  a  draft  they 
had  given  before,  the  case  is  altogeth  ;r  different  from  fVilkins  v.  Casey ^  for  the 
draft  here  not  being  drawn  on  a  baivker,  was  a  mere  nullity  without  a  stamp, 
while  in  fVUkins  v.  Casey,  there  was  a  bill  of  exchange  accepted  by  a  broker, 
before  notice  of  any  act  of  bankruptcy,  for  goods  sold  to  his  principal ;  and 
liOrd  Kemton  held,  that  the  receipt  of  the  acceptance  by  the  vendor,  was  of 
itself  equivalent  to  payment,  the  bill  being  afterwards  honored.  Here,  the 
draft  being  a  nullity,  there  was  no  payment.  At  all  events,  the  statute  6  G. 
4,  c.  16,  s.  82,  83,  protects  only  payments  to  the  bankrupt  without  notice :  this 
was  not  a  payment  to  the  bankrupt,  but  to  one  who  had  the  draft  from  him. 
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ffVde,  contra.  The  transaction  between  the  parties  amounted  in  e0cct  to  a 
loan  from  the  defendants  to  7*emprell,  ont  of  which  loan  Temprdl  ordered  ihem 
to  pay  414/.  to  Lvnch;  hut  the  money  in  their  hands  with  which  to  pay  that 
sum  belonged  to  Temprell,and  not  to  Lynch.  In  casse  of  non-payment, livnch 
must  have^ued  Tempreli  for  the  amount,  and  not  the  defendants.  In  all  the 
cases  cited,  the  defendants  had  money  of  the  bankrupts  in  their  hands ;  those 
cases,  therefore,  are  inapplicable  to  the  present,  where  the  money  belonged  in 
effect  to  Tempreli,  and  not  to  the  bankrupt*  At  any  rate,  the  defendants  had 
received  no  notice  of  Lynch's  being  a  bankrupt  at  the  lime  they  made  the  pay- 
ment to  the  holder  of  the  check,  who  was  for  this  purpose  to  be  considered  as 
Lynch*s  agent.  According  to  tfie  late  banknipt  act,  there  must  be  an  acuial 
notice  of  an  act  of  bankruptcy  to  render  parties  responsible  for  payment;  but 
notice  of  a  docket  can  never  be  ^considered  as  actual  notice  of  an  act  r^ima 
of  bankruptcy;  since  it  is  often  struck  when  no  act  of  bankruptcy  has  ^ 
been  committed,  and  often  is  abandoned.  In  Jirooket  v.  Sowerbyn  4  B.  &  A. 
523,  the  issuing  a  commission  was  held  not  of  itself  a  sufficient  notice  to  ail  the 
world  of  a  prior  act  of  bankruptcy.  The  intelligence  received  by  the  defend- 
ants might  raise  their  suspicion,  but  it  was  not  intelligence  which  oould  juslify 
them  in  refusing  a  payment  which  they  were  authorized  by  Tempreli  to  make 
on  his  behalf. 

Best,  C.  J.  This  is  an  action  by  the  assignees  of  Lynch,  a  bankrupt,  to 
recover  from  the  defendants  414/.,  paid  by  them  to  the  order  of  Lynch  subse- 
quently to  hb  bankruptcy ;  and  it  has  been  objected  in  the  first  place,  that, 
under  the  circumstances  of  this  case,  an  action  for  money  ^ad  and  received  will 
not  lie  against  the  defendants.  I  am  cleariy  of  opinion,  on  the  authority  of 
many  decided  cases,  that  the  action  may  be  supported.  It  has  been  urged  that 
Lynch  never  had  any  mcmey  in  f»rf  in  the  hands  of  the  defendants,  and  that  the 
transaction  between  them,  Tempreli  and  Lynch,  amounts  to  no  more  than  a 
loan  to  Tempreli.  But  when  the  transaction  was  concluded,  the  resith  was, 
that  the  defendants  had  in  their  hands  414/.  of  Lynch's  money.  The  justice 
3f  the  case,  therefore,  is  clear.  Still,  if  the  form  of  action  is  wrong,  the  plaintiff 
cannot  recover.  But  it  has  been  established  ever  since  the  case  of  tjingthmnff  r. 
Kenny ^  Doug.  137,  that  if  a  party  gives  another  what  may  be  readily  turned  into 
money,  it  may  be  treated  as  such  in  an  action  for  money  had  and  received.  The 
circumstances  of  that  case  were,  that  the  defendant  had  got  possession  of  a 
masquerade  ticket,  which  the  plaintiff  had  received  from  Mrs.  Comely,  to  dis- 
pose of  and  to  account  for  afler  the  masquerade,  by  paying  the  value  *or  p,*Q 
returning  the  ticket.  When  the  defendant  was  called  on  by  Mrs.  ^ 
Comely  to  account,  he  refused  to  do  so,  whereupon  she  threatened  to  arrest  the 
plaintiff,  who  then  paid  her  live  guineas,  the  value  of  the  ticket,  and  sned  the 
defendant  for  so  much  money  had  and  received  to  his  use.  It  was  holde n  that 
the  action  lay  for  him»  and  that  case  goes  far  beyond  the  present  In  Piekard 
y,Banke9f  13  East,  20,  where  a  stakeholder  receiving  country  bank  notes  zs 
money,  and  paying  them  over  wrongfully  to  tlie  original  staker  after  he  had 
lost  the  wager,  was  held  answerable  to  the  winner  in  an  action  for  money  had 
and  received,  Lord  Ellbnborovoh  said,  **  Provincial  notes  are  certainly  iM>t 
money,  but  if  the  defendant  received  them  as  money,  and  all  parties  agreed  to 
treat  them  as  such  at  the  time,  he  shall  not  now  turn  round  and  say  they  were 
only  paper  and  not  money,  as  against  him  it  is  so  much  money  received  by 
him.'*  In  a  case  tried  before  me  at  Lincoln  Summer  Assizer,  1825, /bjr  v. 
Cutworth,  country  bank  notes  had  been  received  to  the  use  of  the  plainlitf.  who 
sued  for  money  had  and  received ;  and  the  Court  of  King's  Bench  held  after- 
wards, in  a  motion  for  a  new  trial,  that  if  they  had  been  received  as  money, 
they  might  be  sued  for  as  such.  But  WiUon  v.  Coupland  is  in  point  to  the 
present  case  ;  there  the  plaintiffs  were  creditors,  and  the  deiendants  debtors  to 
Taillasson  &  Co.,  for  money  had  and  received  ;  and  by  consent  of  all  parties 
an  arrangement  was  made  that  the  defendants  should  pay  to  the  plaintifl*s  the 
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debt  doe  from  the  defendaots  to  TaiUasson  &  Co.;  and  upon  this  transfer  of  the 
credit,  it  was  holden  the  plaintiffs  might  recover  against  the  defendants  in  an 
aetion  for  money  had  and  received.  The  principle  in  all  the  cases  is,  that  if  a 
thing  be  received  as  money,  it  may  be  treated  and  recovered  as  such.  In  the 
*1801  P'^^^^'  *ca8e  the  transaction  between  the  parties  was  treated  as  a  money 
^  transaction.  Temprell  had  engaged  to  pay  Lynch  1690/.,  towards 
which  he  had  but  650/.,  when  the  defendants  engaged  to  supply  him  with  the 
rest.  He  then  says  to  the  defendants,  write  off  what  Lynch  owes  you,  and  I 
will  take  the  debt  upon  myself;  upon  this  transfer  he  remains  their  debtor  to 
the  extent  of  1040/.  But  414/.  remained  to  be  accounted  for  to  Lynch,  afler 
he  had  been  discharged  from  his  debt  to  the  defendants,  and  for  that  414/.  they 
iu  effect  agreed  to  become  his  debtors.  From  that  moment  he  might  have  sued 
them  in  an  action  for  money  had  and  received ;  money  which  the  defendants 
held  to  his  use,  and  consequently  to  the  use  of  his  assignees. 

The  action,  therefore,  is  maintainable,  unless,  according  to  the  recent  statutes 
concerning  bankrupts,  the  defendants  have  paid  the  money  without  notice  of  the ' 
defendants'  having  committed  an  act  of  bankruptcy.  It  has  been  urged,  indeed, 
that  the  notice,  if  received,  was  of  no  effect,  not  having  been  given  till  the  money . 
was  bound  in  the  defendants'  hands  by  the  issuing  of  their  draft ;  and  fFilkina 
V.  Casey  is  referred  to  as  an  authority  in  support  of  this  position.  But  in  Wil* 
kins  V.  Casey ^  the  party  bound  had  given  his  acceptance  to  a  bill  of  exchange; 
and  if  the  draA  ia  the  present  case  were  equally  binding  on  the  defendants  as  a 
bill  of  exchange,  they  would  come  within  the  principle  of  that  case. 

Such,  however,  was  not  the  case.  The  draft  given  by  the  clerk  on  his  em- 
ployers was  a  mere  memorandum  ;  for  any  other  purpose  it  was  a  nullity ;  for 
the  only  instruoient  recognised  by  the  stamp  act  as  a  check  must  be  drawn  on 
a  banker  within  ten  miles  of  the  drawer.  As  a  negotiable  instrument,  therefore, 
this  was  not  binding  on  the  defendants  at  the  time  it  was  signed  by  their  clerk, 
and  it  was  not  presented  at  their  counting-house  till  some  days  aAer.  Had  they 
*1811  ^^^  ^^  ^^  interval  *received  notice  of  Lynch*s  having  committed  an 
^  act  of  bankruptcy  ?  I  am  far  from  saying  that,  under  the  6  6.  4,  c.  16, 
notice  of  a  docket  is  to  be  esteemed  notice  of  an  act  of  bankruptcy.  The  jury 
or  the  Court  must  be  satisfied  that  the  party  has  been  apprized  that  an  act  of 
bankruptcy  has  been  committed.  I  do  not  infer  that,  upon  the  present  occasion, 
from  the  single  circumstance  of  the  defendants  having  received  notice  that  a 
docket  would  be  stnick;  but  joining  that  to  the  circumstance  of  their  refusing 
to  pay  till  they  had  received  an  indemnity,  I  can  have  no  doubt  that  they  were 
aware  of  Lynches  situation  when  they  made  the  payment.  On  the  other  side 
of  Westminster  Hall,  direct  notice  of  an  incumbrance  has  never  been  esteemed 
necessary  to  fix  a  purchaser ;  it  is  enough  if  he  has  been  fairly  put  on  his 
^ard.  The  rule  is,  that  where  a  purchaser  could  not  have  satisfied  himself 
with  a  title  but  by  looking  at  a  deed  which  was  necessary  to  complete  the  title, 
he  shall  be  holden  to  have  done  so:  otherwise  he  must  take  the  consequence 
of  erassa  negligeniia.  According  to  the  late  acts,  a  party  paying  money  after 
a  bankruptcy  is  not  liable  to  refund,  unless  at  the  time  he  was  apprized  of  the 
cireomstance ;  but  he  may  be  apprized  in  various  ways;  and  though  nodce  of 
a  docket  may  not  of  itself  be  esteemed  notice  of  a  bankruptcy,  yet,  connecting 
such  a  notice  with  the  circumstance  of  the  defendants'  requiring  security  before 
they  made  the  payment,  no  jury  could  doubt  that  they  had  been  sufficiently 
apprized  of  the  act  of  bankruptcy. 

Park,  J.  I  am  clearly  of  opinion  that  this  verdict  ought  not  to  be  disturbed. 
According  to  all  the  cases,  that  which  has  been  treated  as  money  by  the  parties 
mast  be  considered  as  such  by  the  Court.  Such  was  the  language  of  Lord 
Gllbnborougm  in  Pickard  v.  Bankes,  And  the  case  of  Wilson  v.  Coupland 
seems  precisely  in  point  for  the  plaintiff.  But,  independendy  of  all  authority- 
*182l  *^^  ^^  subject,  can  any  man  doubt  that  the  defendants  held  money  for 
-'  the  use  of  Lynch?     At  the  close  of  the  transaction,  by  the  draA  which 
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Iheir  clerk  gires,  they  admit  that  they  have  414/.  of  Lynch*6  mooey,  afler 
letaining  1275/.  for  themselves. 

With  regard  to  the  notice  of  the  act  of  bankruptcy,  the  language  of  6  G.  4, 
c.  16,  s.  83,  is,  *«That  the  issuing  a  commission  shall  be  deemed  notice  of  a 
prior  act  of  bankruptcy,  if  the  person  to  be  affected  by  such  notice  may  rea- 
sonably be  presumed  to  have  seen  the  same."  I  reject  the  notion  that  notice 
of  an  intention  to  strike  a  docket  is  of  itself  sufficient  notice  of  an  aet  of  bank- 
ruptcy. But,  under  all  the  circumstances  of  the  present  case,  would  not  a 
jury  be  justified  in  finding  that  the  defendants  were  apprised  of  Lynch's  bank- 
ruptcy ;  and  if  the  Court  see  that  it  was  impossible  for  a  jury  to  have  drawn 
any  other  conclusion,  there  is  no  ground  for  interfering  with  the  verdict.  When 
we  see  that  the  defendants  did  not  pay  till  some  days  after  the  draft  was  pre- 
sented, and  then  required  an  indemnity,  is  is  impossible  to  doubt  that  thej 
were  apprised  of  Lynches  situation. 

BuRHOUGH,  J.  It  is  sufficient  if  the  defendants  have  taotice  of  any  act  of 
bankruptcy ;  it  is  not  necessary  that  the  notice  should  apply  to  the  particular 
act  on  which  a  docket  is  struck.  There  can  be  no  doubt,  froai  the  condoct 
of  the  defendants,  that  they  were  apprized  of  Lynch's  bankruptcy. 

Gasklbb,  J.  Enough  had  been  done  to  put  tlie  defendants  on  their  guard, 
and  we  must  infer  from  their  conduct  that  they  were  apprized  of  Lynch's  sitita- 
tion.  If  they  had  good  reason  to  believe  that  he  was  a  bankrupt,  they  ought 
to  have  acted  on  it ;  it  was  not  necessary  that  they  should  be  absolutely  certain 
of  the  fact,  *for  notice  does  not  mean  knowledge.  As  to  the  defendants  r-^,^ 
being  bound  to  the  payment  of  the  money  by  the  delivery  of  the  draft  ^ 
on  themselves,  there  is  a  material  distinction  between  this  case  and  WUkim  r. 
Casey.  The  defendants  refused  to  pay  the  draft  in  the  first  instance,  and  the 
parties  who  took  it  after  that  took  it  subject  to  every  infirmity. 

Rule  discharged. 


LOOKER  V.  HALGOMB  et  al. 

Trespass  for  assauhing  and  imprisoning  plaint  iff*. 

Plea,  that  he  was  wilrallv  breaking  down  defendant's  fences,  wherefore  defendant  apprs- 

bended  him,  and  took  him  before  a  raagistraie. 
Replication,  that  plaintiff  broke  the  fences  in  the  h&na  Me  assertion  of  a  right  of  wsf ; 

without  this,  that  he  broke  them  wilfully  or  for  any  other  purpose  than  in  exercise  of 

his  right  of  wsy. 
Rejoinder,  that  the  plaintiff  was  wilfully  committing  damage  and  spoil  to  defendaot'i 

property. 
Upon  this  issue,  Held,  ihst  evidence  of  the  existence  of  s  right  of  wsy  over  the  leau  is 

quo  was  properly  recfeived  with  a  view  to  show  the  character  of  the  piainiiff*8  set. 

Trespass  for  assaulting  plaintiff*,  seizing  him,  dragging  him  about,  taking 
him  into  custody,  forcing  him  to  go  ten  miles  in  a  cart,  and  tlien  ten  miles 
more,  and  imprisoning  him  twenty-four  hours. 

The  pleadings  were  of  enormous  length,  but  the  third  plea  on  which  the 
question  in  the  cause  turned,  stated  that  defendant  Halcomb  was  the  owner  of 
closes  called  the  Conygar  Hill,  &c.,  into  which,  at  the  time  when.  Sic.,  the 
plaintiff  wrongfully,  injuriously,  and  wilfully  broke  and  entered  with  a  wagon 
and  three  horses,  and  wilfully  broke  down,  prostrated,  damaged,  and  spoiled 
part  of  the  hedges  of  the  same  close ; 

Wherefore  Halcomb,  so  being  possessed  of  the  close,  and  the  other  defend- 
ants, by  his  authority,  gendy  laid  hands  on  the  plaintiff  to  carry  him  before 
some  justice  *of  peace  for  the  county  to  answer  the  premises,  and  be  p«jg^ 
dealt  with  according  to  law;  and  because  no  such  justice  was  to  be  '- 
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foand  near  the  close,  compelled  the  plaintiff  to  go  the  distance  alleged  to  the 
house  of  F.  Craven,  being  such  a  justice  as  aforesaid ;  and  because  £e  defend- 
ants, when  they  arrived  at  F.  Craven's  house,  were  informed  by  a  servant,  by 
the  order  of  F.  Craven,  that  he  would  not  hear  them  that  day,  and  because  it 
was  late  in  the  evening,  defendants  then,  at  plaintiff's  request,  released  him  out 
of  their  custody. 

Plaintiff  replied,  that  at  the  time  when,  &c*,  he  claimed  to  have,  and  reasona- 
bly thought  he  was  entitled  to  have  and  use,  and  that  there  existed  a  common 
pnblic  highway  over  the  closes  in  which,  ^c,  in  the  secondt  plea  mentioned, 
and  called  the  Conygar  Hill,  ^.,  for  all  the  liege  subjects  of  our  lord  the  king 
to  pass  and  repass  ,*  and  in  the  exercise  of  such  claim  of  right  of  way,  plaintiff 
had,  with  the  full  knowledge  of  defendants,  passed  and  lepsssed  on  foot  and 
with  carriages  divers  times  before  the  time  when,  ice.;  wherefore,  having 
occasion  to  use  the  way  so  by  him  claimed  as  aforesaid,  and  at  the  time  when, 
&c.,  claiming  such  right,  and  believing  tiiat  he  had  it,  plaintiff  passed  and 
repassed  with  his  wagoo  and  horses  over  the  close  in  which  in  the  secondt 
plea  mentioned,  and  because  the  fences  in  the  secondt  plea  mentioned  were 
obstnicung  the  highway,  so  that  plaintiff  could  not  pass  without  breaking  down 
a  small  part  of  them,  plaintiff,  in  order  to  remove  the  obstruction,  and  not  for 
the  purpose  of  doing  wilful  damage,  broke  down  the  said  part  of  said  fences, 
doing  no  unnecessary  damage ;  which  are  the  same  supposed  wilful  trespass 
and  damage  in  Uie  secondt  plea  mentioned ;  and  plaintiff  continued  in  the  close 
*1851  ®"^®^^<^^°?  ^  make  a  way  for  himself,  his  cattie,  and  carriages,  and  *to 
-^  claim  the  right  of  way,  until  defendants,  at  the  time  when,  £c.,  of  their 
own  wrong  committed  the  trespasses  in  the  introductory  part  of  the  secondt 
plea  mentioned ;  without  this  that  the  said  supposed  trespasses  in  said  second 
plea  mentioned  were  wilfully  committed  by  plaintiff,  or  for  any  other  purpose 
than  in  exercise  of  his  claim  of  right  of  way.  The  plaintiff  also  new  assigned 
a  longer  imprisonment  than  that  justified  in  the  plea. 

Defendants  rejoined,  that  at  the  time  when,  &c.,  the  plaintiff  was  in  the  act 
of  committing  wilful  damage,  injury,  and  spoil,  to  and  upon  the  said  close,  and 
the  hedges  thereof;  upon  which  issue  was  joined. 

To  the  new  assignment  the  defendant  demurred,  but  the  demurrer  was  not 
argued. 

At  the  trial  before  Burrough,  J.,  last  Salisbury  Assizes,  it  appeared,  that  till 
within  the  last  three  or  four  years,  there  had  been  a  public  road  over  the  close 
in  question,  which  the  defendant  Halcomb,  an  occupier  and  proprietor  of  land 
in  the  neighborhood,  had  stopped  up  by  hedges,  and  had  ploughed  over;  that 
the  plaintiff,  a  small  shopkeeper  in  a  neighboring  village,  who  had  always 
claimed  a  right  to  pass  over  the  alleged  road,  upon  the  occasion  in  question, 
broke  down  the  hedge  erected  by  Halcomb  at  one  end  of  the  close,  entered 
the  close  with  a  waron  and  horses,  and  was  in  the  act  of  breaking  the  hedge 
at  the  other  end  of  the  close  for  the  purpose  of  making  egress,  when  Halcomb 
came  up.  In  answer  to  some  violent  language  addressed  to  him  as  to  the  cause 
of  his  proceeding,  the  plaintiff  said  he  was  working  his  way  home ;  whereupon 
Halcomb,  with  the  assistance  of  four  of  his  servants,  apprehended  the  plaintiff, 
put  him  into  a  cart,  and  carried  him  to  a  magistrate  nine  miles  across  the  coun- 
try. It  being  then  late  at  night,  the  magistrate  refused  to  hear  the  parties, 
*i861  *^"^  ^^^  ^em  they  might  come  again  the  next  morning.  Halcomb's 
•^  servants  soon  aflerwards  released  the  plaintiff  at  his  earnest  request,  and 
upon  his  promising  to  appear  before  the  magistrate  the  next  morning.  The 
plaintiff  accordingly  went  to  the  magistrate  the  next  morning,  and  waited  for 
defendant  Halcomb  four  hours,  but  Halcomb  never  appeared ;  whereupon  the 
present  action  was  brought. 

In  order  to  show  that  he  was  not  trespassing  maliciously,  or  wiU)  a  view  to 

*  fiy  mistake  for  "  third." 
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the  wilful  injury  of  the  defeodant,  but  in  the  bona  fidt  assertion  of  a  rapposed, 
if  not  an  actual,  right,  the  plaintiff  called  witnesses  to  show  the  right  of  way 
over  the  closes  in  question.     This  evidence  was  objected  to,  on  the  ground 
that  no  issue  had  been  taken  in  the  pleadings  on  any  supposed  right  of  way, 
and  that,  therefore,  the  defendant  must  be  unprepared  to  meet  any  such  testi- 
mony ;  but  the  learned  Judge  admitted  the  evidence,  not  to  establish  the  right 
of  way,  but  to  show  that  the  plaintiff  had  not  entered  the  close  with  the  view 
of  doing  a  wilful  injury  to  the  defendant  Halcomb.    These  witnesses  established 
the  riglit  of  way  at  the  time  of  the  alleged  trespass,  or  at  all  events  that  the 
plaintiff  had  good  reason  to  suppose  he  had  such  a  right;  and  the  learned  Judge 
thinking  that,  under  those  circumstances,  the  defendants  were  not  authorized  in 
apprehending  the  plaintiff  under  the  provisions  of  1  6.  4,  c.  56,  the  jury  fouud 
a  verdict  for  the  plaintiff  with  35/.  damages. 

Hoaoiiquei,  Serjt.,  moved  for  a  new  trial  on  the  ground  that,  as  the  plead- 
ings stood,  the  only  issue  joined  was,  on  the  point  whether  the  trespass  com- 
mitted by  the. plaintiff  was  wilful  or  not;  that  under  that  issue  the  question  to 
be  determined  was,  whether  the  plaintiff's  proceeding  was  designed  or  acci- 
dental ;  that  if  the  plaintiff  meant  to  justify  his  conduct  by  showing  that  he 
^was  asserting  a  claim  to  a  right  of  way,  he  ought  to  have  pleaded  it,  r^tg* 
and  to  have  raised  an  issue  on  the  right  of  way ;  but  no  such  issue  *- 
having  been  raised,  evidence  touching  such  a  right  was  improperly  admitted, 
and  operated  as  a  surprise  on  the  defendant;  who,  if  the  plaintiff  had  thought 
fit  to  raise  the  question  by  the  pleadings,  might  have  been  prepared  to  show  that 
no  such  right  existed. 

A  rule  nisi  having  been  granted, 

WiUU^  ScrjL,  showed  cause.  The  defendant's  plea  is  framed  with  a  view 
to  the  trespass  act,  1  G.  4,  c.  56,  by  which,  s.  1,  justices  of  the  peace  are 
empowered  to  award  satisfaction  for  damages  done  by  wilful  and  malicious 
trespassers  and  others,  wrong-doers  to  buildings,  fences,  land,  &c. ;  but  by  s.  6, 
are  prohibited  from  interfering  where  it  shall  appear  that  tlie  party  trespassing 
«*  acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  the 
act  complained  of;"  or  was  hunting;  or,  if  qualified  and  certificated,  was  in 
pursuit  of  game.  Unless  framed  with  a  view  to  that  act,  it  is  no  plea  at  all, 
for  in  no  other  way  could  the  defendant  pretend  to  justify  taking  a  party  into 
custody  for  a  mere  act  of  trespass.  But  it  is  clear  that  in  that  act  the  word 
wilful  is  applied  in  a  technical  and  narrow  sense,  not  simply  to  signify  an  act 
designed  or  purposed^  but  an  act  done  without  any  color  or  claim  of  right. 
This  appears  from  the  word  malicioua  being  used  in  conjunction  with  it,  and 
from  the  sixth  clause,  which  is  incompatible  with  a  more  general  acceptation. 
It  would  have  been  nugatory,  therefore,  ibr  the  defendant  to  have  joined  issue 
on  the  existence  of  a  right  of  way,  and  it  was  unnecessary  for  the  plaintiff  to 
allege  the  existence  of  any  such  right.  If  the  plaintiff  was  acting  in  the  bona 
fide  assertion  of  a  supposed  right,  he  was  not  a  wilful  trespasser  wiiliin  the 
meaning  of  the  act.  With  a  view,  therefore,  to  *ex plain  the  character  r«igg 
of  his  proceeding,  to  show  that  it  was  not  wilful  in  the  sense  adopted  ^ 
by  the  whole  of  Uie  pleadings,  evidence  that  the  plaintiff  was  acting  in  the  asser- 
tion of  a  supposed  right  of  way,  was  properly  received;  received,  not  with  a 
view  to  establish  the  right  of  way,  which  was  not  put  in  issue,  but  to  qualify 
the  plaintiff's  act,  and  show  whether  or  not  it  was  wilful,  t.  e.,  without  any 
pretence  of  right,  which  ti;as  put  in  issue.  That  was  the  only  material  issue 
which  could  have  been  raised  on  the  defendant's  plea :  except  with  reference 
to  the  sutute  tlie  plea  had  no  meaning:  but  the  statute  does  not  apply  to  every 
person  who  goes  designedly  on  the  property  of  another,  but  only  to  such  as  go 
without  any  claim  of  right,  and  are  so  poor  as  to  render  it  a  fruidess  expense 
to  proceed  against  them  by  action. 

BoBunquet.     The  enacting  clause  of  the  statute  applies  to  all  who  trespass 
wilfully,  that  is,  designedly,  on  the  property  of  another ;  tlie  exception  in  6vor 
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of  persons  who  enter  in  hunting,  or  in  the  assertion  of  a  supposed  right,  is  in  a 
separate  and  subsequent  clause ;  and  it  is  an  undisputed  rule  of  pleading  that 
a  party  who  would  avail  himself  of  an  exemption  in  a  statute  must  pleud  ii 
specially.  If,  therefore,  the  plaintiff  proposed  to  justify  the  trespass  by  show- 
ing that  it  was  committed  in  the  assertion  of  a  supposed  right,  he  ought  to  have 
pleaded  the  exception  in  the  statute  which  applied  to  his  case,  and  to  have 
enabled  the  defendant  to  traverse  the  allegation  that  he  was  acting  in  assertion 
of  such  a  right.  The  issue  on  the  record  did  not  admit  of  any  evidence,  excep 
to  show  whether  the  plaintiff's  entry  was  wilful  or  not  in  the  ordinary  accep* 
tation  of  the  word. 

Best,  G.  J.  There  is  no  pretence  for  this  motion.  An  act  of  parliament 
*199l  ^^^^^  takes  away  the  right  of  *trial  by  jury,  and  abridges  the  liberty 
-^  of  the  subject,  ought  to  receive  the  strictest  construction ;  nothing  should 
be  holden  to  come  under  its  operation  that  is  not  expressly  within  the  letter 
and  spirit  of  the  act.  If  the  courts  were  to  decide  upon  a  different  principle, 
the  law  which  has  been  the  subject  of  discussion  this  day  would  become  an 
intolerable  grievance,  placing  the  liberty  of  the  subject  in  the  hands  of  any 
owner  of  property  who  might  think  himself  aggrieved  by  a  claim  of  right.  In 
the  present  case  difficulties  have  been  raised  on  the  form  of  tlie  pleadings ;  but 
it  is  not  necessary  for  us  to  go  further  back  than  the  rejoinder  on  which  issue 
has  been  taken,  and  the  allegation  contained  in  it  has  been  negatived  by  the 
jury.  Upon  that  issue,  the  evidence  adduced  on  the  part  of  the  plaintiff  was 
properly  received  at  the  trial.  The  language  of  the  rejoinder  is,  that  the  plain- 
tiff was  in  the  act  of  committing  wilful  damage,  injury,  and  spoil,  to  the  close 
and  the  hedges:  I  am  decidedly  of  opinion,  that  under  the  circumstances  of  the 
case  the  plaintiff  was  not,  at  the  time  of  the  supposed  trespass,  in  the  act  of 
committing  wilful  damage  or  spoil ;  and  that  the  evidence  received  was  most 
material  to  show  the  character  of  the  proceeding. 

Before  disposing  of  that,  however,  I  shall  apply  myself  to  the  objection,  that 
if  the  plaintiff  was  acting  in  assertion  of  a  right  of  way,  he  ought  to  have 
pleaded  that  circumstance  under  the  exception  in  the  statute,  and  that  it  was 
the  province  of  the  magistrate  to  decide  whether  he  was  so  acting  or  not.  Un- 
doubtedly, if  the  plaintiff's  reply  to  the  defendant's  plea  rested  wholly  on  an 
exception  in  the  statute,  the  pleadingt»  ought  to  have  been  differently  framed. 
But  what  has  been  termed  an  excepticm  in  the  statute,  is  no  other  than  a  clause 
-  explanatory  of  the  meaning  of  the  enacting  part,  and  the  language  of  the  pre- 
amble sufficiendy  proves  this:  **  whereas  it  is  expedient  that  a  more  summary 
*iyo1  ^^^  *than  now  by  law  exists  of  repressing  and  obtaining  satisfaction 
-'  for  damages  done  to  buildings,  land,  &c.,  by  wilful  and  malicious  tres- 
passers and  other  wrong-doers,  should  be  provided;*' — ^that  means,  where 
persons  wantonly  trespass.  And  this  is  rendered  still  more  clear  by  the 
enacting  clause,  **if  any  person  or  persons  shall  unlfuUy  or  maliciously  do  or 
commit  any  damage,  injury,  or  spoil,  to  or  upon  any  building,  &c.*'  I  G.  4, 
c.  56.  The  authority  given  to  the  magistrate  to  decide  whether  the  party  has 
a  right  or  not,  is  purely  directory,  and  throws  no  light  on  the  meaning  of  the 
enacting  clause.  But  the  exemption  of  persons  who  go  for  the  purpose  of 
hunting  or  shooting,  shows  that  the  act  was  only  directed  against  such  as 
commit  trespasses  without  the  ability  to  make  compensation  in  damages.  To 
save  the  expense  of  a  fruitless  action,  the  law  gives  a  summary  redress  against 
persons  of  this  description;  but  it  clearly  does  not  extend  to  such  persons  as 
the  owner  of  a  wagon  and  horses,  who  are  in  a  situation  to  make  compensation 
for  any  damage  which  they  may  be  proved  to  have  committed.  The  conse- 
quences would  be  most  inconvenient  if  a  different  construction  were  to  be  put 
on  the  act,  which  was  never  intended  to  apply  to  persons  of  substance,  against 
whom  redress  may  be  obtained  in  tlie  ordinary  tribunals  of  the  country.  But 
even  if  the  class  of  persons  against  whom  it  was  proposed  to  act  in  the  way  of 
summary  proceeding  had  been  less  clearly  indicated,  the  whole  scope  of  the 
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statute  shows  that  the  words  ^^wiUiiUy  and  maliciousljr"  can  apply  only  to 
persons  who  commit  trespasses,  knowing  that  they  have  no  ckim  of  pght;  if  a 
man  enter  upon  land,  thinking  he  has  a  rig^t  of  way*  there  is  no  pretence  for 
calling  him  a  wilful  and  malicious  trespasser.  Would  any  judge  in  tueh  a  case 
certify  to  give  a  party  complaining  of  such  a  trespass  his  full  costs!  K  such  a 
case  were  within  the  *operation  of  the  statute,  any  man  who  cuts  a  turf  p,.g. 
in  the  exercise  of  a  right  of  common  of  turbary,  might  be  dragged  ^ 
twenty  miles  across  the  country  before  a  magistrate,  and  obstructed  in  his  bw* 
ful  pursuits  at  the  will  of  any  one  who  wish^  to  molest  him.  The  statute  can 
only  apply  to  cases  where  a  party  enters  having  no  color,  and  knowing  he 
has  no  color  of  right  to  enter.  Looking,  therefore,  to  the  issue  raised  upon 
the  rejoinder  in  these  pleadings,  I  think  me  evidence  adduced  by  the  plaindff 
was  properly  admitted  to  show  the  character  of  his  proceedings  ;»to  show, 
that  it  was  not,  within  the  meaning  of  the  statute,  wilful  and  malicious. 

That  evidence  shows,  that  till  within  three  or  four  years  a  public  right  of 
way  existed  over  the  spot  in  question,  and  that  that  right  had  never  been  legally 
put  an  end  to.  Can  it  be  said  that  a  man  who  enters  in  the  assertion  of  sudi 
a  nght,  is  to  be  treated  as  a  wilful  and  malicious  trespasser? 

The  whole  of  the  defendant's  proceeding  appears  to  have  been  unwamutt- 
able,  and  the  rule  which  has  been  obtained  must  be  discharged. 

Park,  J.  I  am  of  opinion  that  this  evidence  was  properly  received  at  Ihe 
trial.  For  the  purpose  of  establishing  a  right  of  way,  it  would  have  been 
clearly  inadmissible  on  these  pleadings ;  it  was  received,  however,  not  for  the 
purpose  of  establishing  any  such  right,  but  merely  to  explain  the  conduct  of  the 
plaintiff,  and  to  show  whether  his  proceeding  was  a  wilful  and  malicious  injoiy 
done  to  the  defendant,  or  the  bona  fidit  assertion  of  a  right  which  the  plamtiff 
conceived  himself  entitled  to. 

If  Halcomb  had  been  the  plaintiff  in  the  action,  and  had  sued  Looker  for  a 
trespass,  and  it  had  appeared  at  the  trial  that  Looker  had  gone  over  the  land 
in  the  assertion  of  a  supposed  right  of  way,  would  any  judge  have  certified  to 
give  Halcomb  costs !  assuredly  not.  We  must  put  the  same  construction  upon 
the  plaintiff's  ^conduct  as  if  he  had  been  defendant  in  an  action  of  tres-  p«.  gn 
pass,  and  there  being  no  ground  to  charge  him  with  having  trespassed  ^ 
wilfully  and  maliciouriy  on  the  defendant's  property  without  any  color  of  right, 
the  rule  which  has  been  obtained  for  a  new  trial  must  be  discharged. 

BuRRouGH,  J.,  having  presided  at  the  trial,  abstained  from  giving  any  opinion: 

Gasslsk,  J.  I  agree  that  the  proceeding  of  the  defendant  was  not  a  wilfiil 
and  malicious  trespass  within  the  meaning  of  the  act.  But  upon  the  pleadings 
also,  as  they  stand,  the  evidence  adduced  at  the  trial  was  properly  received 
The  rejoinder  must  be  taken  with  reference  to  the  whole  of  what  is  contained 
in  the  plea  and  replication,  upon  any  part  of  which  latter  the  defendant  might 
have  taken  issue ;  and  upon  the  whole  of  the  previous  pleading  it  is  dear,  that 
the  word  wilful  is  used  in  the  statutory  sense,  and  not  simply  as  equivalent  to 
on  purpose.  On  purpose,  indeed,  the  plaintiff  is  admitted  to  have  entered,  but 
the  whole  of  the  allegation  amounts  to  saying,  that  he  entered  in  the  exercise 
of  a  supposed  right;  without  this,  that  he  entered  wilfully ;  that  is,  wilfully  and 
maliciously  in  the  statutory  sense :  in  other  words,  having  no  claim  of  right, 
but  merely  purposing  to  do  damage  to  the  defendant. 

Rule  disdiaiged. 

The  demurrer  to  the  new  assigDmettt  was  not  aigued. 
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•DUNN,  Assignee,  v.  LOWE,  One,  &c. 

By  11  G.  2,  c.  19.  s.  23,  the  Bberiff,  on  taking  a  replevin  bond,  must  ascertain  the  valae 
of  the  eooda  distrained,  on  oath.  Where  the  under-sheriff  administered  the  oath  to 
A.  B.,  tne  broker,  and  there  was  also  written  on  the  inar|[in  of  the  replevin  bond, 
"A.  B.  maketb  oath,  that  the  value  of  the  ffoods  within  specified  is  492.  16«.  Od.:" 

Hold,  that  this  was  a  mere  memorandum,  ana  did  not  require  an  affidavit  stamp. 

Action  on  a  replevin  bond  by  the  sheriff's  assig;nee.  There  were  two 
issues  joined  :  first,  non  eti  factum;  and,  secondly,  that  the  value  of  the  goods 
in  the  condition  of  the  supposed  writing  obligatory  mentioned,  was  not  ascer- 
tained by  the  oath  of  a  credible  witness,  duly  sworn  according  to  the  form  of 
the  statute  in  that  case  made  and  provided. 

At  the  trial  before  Bbst,  G.  J.,  Middlese}L  sittings,  aAer  Hilary  term,  the  exe- 
cution of  the  bond  was  proved  by  the  attesting  witness ;  and  the  under-sheriff 
of  Middlesex,  who  granted  the  bond,  proved  that  William  Gibbs,  the  broker, 
who  valued  the  goods,  had  been  duly  sworn  by  him  as  to  the  value. 

In  the  margin  of  the  bond  was  written,  **  William  Gibbs,  of  No.  9,  Bream's 
Buildings,  Chancery  Lane,  in  the  county  of  Middlesex,  broker,  maketh  oath 
and  said],  that  the  goods  and  chattels  mentioned  in  and  referred  to  by  this  bond, 
are  of  the  full  value  of  40/.  16s.,  and  no  more,  according  to  the  best  of  this 
deponent's  skill  and  judgment.     Dated  the  3d  day  of  May,  1810 

"WiUiam  Gibbs." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  broker's  oath  appear* 
ing  to  have  been  taken  by  way  of  affidavit,  there  ought  to  have  been  an  affi- 
davit stamp. 

A  verdict,  however,  was  found  for  the  plaintiff,  with  liberty  for  the  defendant 
to  move  the  court  on  this  objection. 

BosanqueU  Serjt.,  accordingly  obtained  a  rule  nisi  to  set  aside  the  verdict 
*1941  ^"  ^^  second  issue,  and  instead  ^thereof  to  enter  a  verdict  for  the  defend- 
^  ant  on  that  issue. 

WUde^  Serjt.,  showed  cause.  The  execution  of  the  bond  is  of  itself  con- 
clusive evidence  against  the  defendant,  that  the  goods  have  been  valued  pursu- 
ant to  the  statute,  and  he  is  estopped  to  say,  that  the  broker  has  not  been  duly 
sworn.     Per  Batlet,  J.    Middteton  v.  Bryan,  3  M.  &  S.  155. 

The  statute  1 1  G.  2,  c.  10,  s.  23,  only  requires  that  the  broker  shall  be 
sworn,  not  that  an  affidavit  shall  be  taken ;  and  here  he  was  duly  sworn  by  the 
under-sheriff.  The  writing  on  the  margin  of  the  bond  is  a  mere  memorandum 
or  minute  of  the  oath  having  been  taken,  and  bears  no  resemblance  to  an  affi- 
davit, being  neither  a  separate  instrument,  nor  having  a  jurat  thereon,  nor  any 
notification  of  the  person  before  whom  sworn. 

Bosanqutt  contended,  that  the  writing  on  the  margin  of  the  bond  was,  to  all 
intents,  a  deposition ;  that,  in  the  face  of  such  a  writing,  it  could  not  be  con- 
tended a  mere  parol  oath  had  been  administered ;  and  that  the  writing  ought 
not  to  have  been  received  in  evidence  without  an  affidavit  stamp. 

Best,  G.  J.  The  question  is,  whether  the  second  issue  has  been  proved. 
We  should,  indeed,  overstrain  the  practice,  if  we  were  to  hold  that  a  writing 
such  as  this  required  an  affidavit  stamp.  The  point  arises  under  the  statute 
H  G.  2,  c.  10,  s.  23,  by  which  it  is  enacted,  that  officers  having  authority  to 
grant  replevins,  shall  take  a  bond  in  double  the  value  of  the  goods  distrained. 
*1951  **  ^"^^  value  to  be  ascertained  by  the  oath  *of  one  or  more  credible  wii- 
^  ness  or  witnesses,  not  interested  in  the  goods  or  distress,  which  oath  the 
person  granting  such  replevin  is  authorized  and  required  to  administer.'* 

The  under-sheriff  roust  be  satisfied  on  oath  of  the  value  of  the  goods ;  but 
the  act  does  not  require  that  the  value  shall  be  ascertained  by  an  affidavit  in 
writing:  still  it  is  contended  that  .this  writing  constitutes  an  affidavit,  and  thai 
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being  without  a  stamp,  no  admisaible  eyidenee  has  been  given  of  a  Tsloatioa  on 
oath.  The  writing  is  nothing  like  an  affidavit;  there  is  no  jurat;  and  the 
statement  is  not  made  as  attesting  the  fact,  but  as  a  mere  minute  or  memoian- 
dum  for  the  satisfaction  of  the  under-sberiflf. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Discbaiged.t 


LEVI  V.  MILNE. 

The  defendant  pnbliBhed  some  dogserel  lines  deicribing  tbe  failare  of  the  plaintiff,  Lcti, 

a  bound  bailiff,  to  arrest  a  party  oT  whom  he  was  in  search :  the  lines  were  headed  bjr  a 

wood-cut,  and  the  plaintiff  was  styled  '*  Levy  the  Bum." 
The  plaintiff  brought  his  action :  the  jury  before  whom  the  cause  was  tried,  inquired 

whether  a  shilling  would  carry  costs,  and  being  answered  in  the  affirmative,  found  a 

verdict  for  the  deTendant. 
The  Court  granted  a  new  trial. 

The  plaintiff,  a  bound  bailiff*,  or  sheriff's  officer,  having,  in  the  exercise  of 
the  functions  of  his  office,  received  a  warrant  to  execute  a  writ  of  ecpias  upon 
a  party,  who  had  oAen  eluded  his  pursuit,  knocked  at  the  party's  door,  and 
gained  admittance.  Not  respecting  the  assertion  of  the  servant,  that  no  such 
person  as  the  party  named  in  the  capias  lived  there,  the  plaintiff  proceeded  up 
stairs  to  search  the  bed-room,  and  observing  something  ^concealed  under  r«|9|i 
vthe  bed-clothes,  turned  them  up,  expecting  to  find  the  object  of  his  '- 
search ;  but  finding  a  female  instead,  he  ran  off.  An  action  was  brought  against 
him  for  the  trespass,  in  which  he  paid  100/.  damages. 

This  circumstance  the  defendant,  the  proprietor  of  a  periodical  work,  thopgbt 
fit  to  represent  in  the  following  doggerel,  aided  by  a  wood-cut  descnptite  of 
the  scene : 

"L— Y   THK    BUM. 

u  *  Come,  follower,  come,* 
Says  L-— y  the  bum ; 

*  We've  rather  a  shy  bird  to  nab  to-day.* 

So  their  Shandrydan 
Mounted  master  and  man, 
And  o*er  Oxford^reet  stones  they  rattled  away. 

•(^Is  the  master  at  homet* 
Says  Xr— y  the  bam. 
<No  master  lives  here— mine's  the  house  you  see.' 
<  Nay,  Ma'am,  that's  a  hum,' 
Says  L—jf  the  bum ; 
So  up  stairs  he  marched  right  merrily. 

•'The  chambeMoor 

Was  locked — ^but  no  more 
Cared  L — y  the  bum  for  lock  or  key. 

Than  wine-bibbers  for  the  cork 

They  can  draw  with  a  fork. 
So  smash  went  the  door,  and  in  walked  he. 

"Then  beneath  the  bed-clothes 
A  head  sunk  and  rose, 
And  then  came  a  squall  and  a  pitiful  squeak—. 
*  Fee  fo  fum,' 
Says  Xr— 'y  the  bum, 

•  I  smell  the  blood  of  the  man  I  seek.* 


1 96  J 


•197] 


4  Bingham.  465 

-  Then  off  they  palled  neat. 

Quilt,  blanket,  and  sheet; 
Bat  instead  of  the  bird  he  would  seize  in  his  nest, 

They  saw  with  surprise 

A  white  neck  and  black  eyes. 
Ripe  lips,  rosy  cheeks,  and  a  hearing  breast  • 

***  Not  Moses  the  canning. 

When  he  found  they'd  been  fanning 
Him  cflf  with  green  spectacles  not  worth  a  toy; 

Not  poor  Doctor  Cains, 

Who  could  blister  or  slay  us. 
When  he  found  he  had  married  *  a  lubberly  boy ;' 

*•  Were  strack  half  as  dumb 

As  L — If  the  bum, 
Wh«n  he  found  himself  baulk*d  of  his  destined  prey ; 

And  no  dog  of  true  mettle, 

Tied  to  a  tin  kettle, 
E*er  bolted  as  swiftly  and  madly  away. 

**  But  the  worst  job  of  all 

Was  at  Westminster  Hall,— 
Counsers  speech.  judge*s  charge,  jary's  verdict,  a  sam 

Most  dismally  lost. 

For  damage  and  cost 
And  thus  ends  the  story  of  L— y  the  bum.*' 

The  plaintifT  thereupon  sued  the  defendant  in  an  action  for  libel,  and  at  the 
trial  of  the  cause,  London  sittings  after  Hilary  term,  Bbst,  G.  J.,  told  the  jury 
that  the  composition  being  calculated  to  render  the  plaintiff  ridiculous,  and  to 
occasion  pain  to  his  feelings,  was  clearly  a  libel. 

The  jury  having  inquired  whether  a  shilling  would  cany  costs,  and  being 
answered  in  the  affirmative,  found  a  verdict  for  the  defendant. 

Matnst  SerjL,  moved  to  set  aside  this  verdict  as  contrary  to  evidence  and 
law.  He  expatiated  on  the  annoyance  occasioned  to  the  plaintifT  in  being  thus 
made  an  object  of  ridicule ;  the  degradation  of  having  a  nickname  attachc^d  to 
bim,  which  would  probably  stick  by  him  to  the  end  of  life,  and  the  injury 
likely  to  ensue  to  him  by  the  desertion  or  diminished  respect  of  his  friends. 

A  rule  nisi  having  been  granted, 
*1981  *^^fde^  Serjt.,  showed  cause.  Considering  the  sphere  in  which  he 
^  moves,  there  is  nothing  in  the  composition  calculated  to  render  the  plain- 
tiff ridiculous,  or  lower  him  in  the  estimation  of  his  friends.  The  verses  are  a 
mere  playful  description  of  an  incident  happening  to  the  plaintiff  in  the  course 
of  his  business;  and  as  his  business  or  profession  must  have  been  known  to 
his  friends,  tlie  mention  of  it  could  not  lower  him  in  their  estimation.  The 
word  bumbailiff,  with  which  the  defendant  has  designated  the  plaintiff's  office, 
is  that  by  which  his  office  is  commonly  known,  and  is  a  term  gravely  employed 
by  the  class  of  society  in  which  the  plaintiff  must  live.  But  even  if  there  be 
any  thing  ridiculous  in  the  appellation,  the  evil  of  ridicule  depends  in  a  great 
ti^gree  on  the  sphere  in  which  the  party  ridiculed  moves.  It  can  never  be  con- 
tended tliat  a  common  bailiff  is  lowered  in  the  estimation  of  persons  of  his 
^8  by  being  styled  a  bumbailiff.  If  so,  and  if  there  is  a  probability  that  % 
;tecond  jury  will  not  give  more  than  nominal  damages,  the  Court  will  not  put 
^^  parUes  to  the  expense  of  a  second  trial  for  the  chance  of  a  result  so  litde 
Aflerent  from  that  of  the  first.  1  Burr.  664.  The  jury  in  cases  of  libel  being 
ludges  of  law  as  well  as  of  fact,  there  is  no  pretence  for  calling  this  a  verdict 

ainst  hw  and  evidence. 

Adam  was  about  to  reply  in  support  of  the  rule,  when  he  was  interrupted 
the  Court,  who  informed  him  that  he  need  not  trouble  himself,  as  they  were; 
ided  in  their  opinion ;  and 
Vol.  XIII.— 69 
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Bk8t,  G.  J.,  said^ — ^It  is  one  of  the  most  beautiful  parts  of  our  conriitution, 
that  when  any  thing  occurs  in  one  tribunal  which  appears  to  be  wrong,  it  may 
be  afterwards  corrected  by  another  ;  so  that  the  interests  of  a  party  cannot  be 
prejudiced  by  a  hasty  ^decision;  otherwise  the  trial  by  jury,  instead  of  t%^^ 
being  a  blessing,  would  become  a  source  of  evil.  If  the  jury  were  to  *- 
be  made  judges  of  the  law  as  well  as  of  fact,  parties  would  be  always  liable  to 
suffer  from  an  arbitrary  decision.  In  the  present  case,  the  jury  have  made 
themselves  judges  of  the  law,  and  have  found  against  it  The  publication  is 
most  undoubtedly  a  libel :  it  imputes  misbehavior  to  the  plaintiff— «tate8  tbt 
he  acted  wrong  in  his  situation  as  a  sheriffs  officer,  and  that  he  had  conducted 
himself  indecorously  and  indecently, — holding  him  up  in  the  most  ridiculous  light: 
and  It  has  been  frequently  and  long  held  by  all  the  Judges  in  Westminster  Hall, 
that  when  such  is  the  case,  the  party  has  been  libelled.  But  here  the  jur}*  took 
on  themselves  to  find  a  verdict  on  tlie  law  of  a  case,  in  direct  defiance  of  the 
Judge,  and  I  am  therefore  of  opinion  tliat  their  verdict  should  be  set  aside.  Mv 
bro&er  FFUde  has  stated,  that  in  cases  of  libel  the  jury  are  judges  of  the  lav 
as  well  as  of  fact;  but  I  beg  to  deny  that  Juries  are  not  judges  of  the  Uv, 
or  at  any  rate  not  in  civil  actions.  The  authority  on  which  the  learned  Ser- 
geant has  probably  grounded  his  supposition  is  the  32  G.  3,  c.  60,  which  wis 
the  famous  t^ill  brought  in  by  Mr.  Fox,  or,  more  properly,  by  Lord  Erskioe. 
But  whoever  reads  that  act  will  see  that  it  does  not  apply  to  civil  actions:  it 
it  applies  only  to  criminal  cases.  There  is  nothing  in  it  that  in  any  way  touches 
civil  actions,  and  the  jury,  with  respect  to  them,  stand  in  the  same  situation  n 
they  ever  have  done.  I  mean,  however,  to  protest  against  juries,  even  in  crlmi- 
nal  cases,  becoming  judges  of  the  law :  the  act  only  says  that  they  may  &oi 
a  general  verdict  Has  a  jury  then  a  right  to  act  against  the  opinion  of  the 
Judge,  and  to  return  a  verdict  on  their  own  construction  of  the  law  ?  I  am 
clearly  of  opinion  that  they  have  not  If  they  had,  the  character  of  individuals 
would  not  be  protected  by  the  laws  *of  the  land,  but  would  be  always  r,^^!^ 
placed  under  the  arbitrary  discretion  of  juries.  Being  clear  that  the  ^ 
publication  in  question  is  a  libel,  I  am  of  opinion  that  the  rule  for  a  new  trial 
■hould  be  made  absolute. 

(His  Lordship  having  retired  for  a  few  moments,  on  re-entering,  begged  to 
correct  what  might  have,  perhaps,  been  misconstrued  in  what  he  had  lately  saiil 
with  regard  to  criminal  cases.  He  meant  to  say, — as  I  was  informed,— that  in 
criminal  cases,  if  a  jury  found  for  the  defendant  even  against  the  law,  aiiev 
trial  could  not  be  granted  ;  but  if  they  found  against  the  defendant,  and  against 
law,  a  new  trial  might  be  granted.) 

Park,  J.  If  the  law  be,  as  laid  down  by  Wilhot,  J.,  Bathitrft,  Jm  90<^ 
the  rest  of  the  Court  in  Filleri  v.  Afonaley^  2  Wils.  403,  and  as  it  has  alvay? 
been  held, — ^that  whatever  is  published  of  a  man  tending  to  make  him  ridico* 
lous,  or  to  prevent  others  from  associating  with  him,  is  a  libel, — I  am  clear  that 
the  present  publication  is  a  gross  and  scandalous  libel. 

But  according  to  the  learned  Chief  Justice's  report,  the  jury  at  all  ereoij 
decided  against  their  conscience,  because,  if  a  shilling  would  not  have  rarrieu 
Qosts,  it  is  plain  they  meant  to  have  found  a  verdict  to  that  extent  at  least  k 
the  plaintiff^     We  are  bound,  therefore,  to  send  the  cause  to  a  second  inquiry. 

BuRROvoH,  J.  It  is  important  to  consider  that  the  plaintiff  in  this  ctFe  issti 
officer  of  the  courts  of  justice; — that  upon  the  occasion  in  question  he  was 
acting  in  discharge  of  his  duty ; — that  the  vulgar  are  but  too  prone  to  treat  sucb 
officers  with  disrespect; — and  that  it  is  very  necessary  they  should  be  pro- 
tected in  the  execution  of  their  duty.  This  is  a  foul  libel,  intended  to  make 
the  'plaintiff  ridiculous  for  doing  no  more  than  as  a  sheriff's  officer  rt^i 
he  was  bound  to  do.  The  jury  could  have  no  doubt  of  the  certain  effect  <- 
of  such  a  production,  and  in  considering  who  was  entided  to  their  verdict,  tbey 
had  DO  right  to  mix  up  the  question  of  costs;  their  bnsiness  was  to  veighfi)^ 
facts  of  the  ease,  and  upon  those  facts  their  own  condnet  abowa  that 
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ioteoded  to  find  the  other  way.     Bullkr,  J.,  once  said  the  Courts  would  not 
pemiit  a  jury  to  find  contrary  to  the  facts  of  a  case. 

Gaselbe,  J.  It  is  impossible  to  read  this  publication  without  seeing  its 
libellous  tendency.  The  name  given  to  the  plaintiff  is  one  commonly  employed 
by  the  lower  orders  as  a  term  of  reproach  to  persons  in  his  station.  The  case 
in  Burrow  does  not  lay  it  down  as  a  general  rule  that  a  new  trial  shall  never 
be  grauted  where  it  is  probable  the  damages  may  be  small.  In  that  case  the 
jury  found  for  defendants,  and  Mr.  Justice  Foster  (who  tried  the  cause) 
reported,  that  the  charge  was  proved,  but  the  injury  was  so  inconsiderable,  that 
half  a  crown,  or  even  a  much  smaller  sum,  would  have  been  suflicient  damages. 
Lord  Mansfield  said :  **  It  does  not  follow  by  necessary  consequence  that 
there  mutt  alwayi  be  a  new  trial  granted  in  all  cases  where  the  verdict  is  con- 
trary to  evidence ;  for  it  is  possible  that  the  verdict  may  still  be  on  the  side  of 
the  real  justice  and  equity  of  the  case." 

Is  the  verdict  here  on  the  side  of  justice  or  equity?  or  if  it  were  given  on 
the  ground  that  the  publication  is  not  a  libel,  or  does  not  apply  to  the  plaintiff, 
is  it  Dot  contrary  to  evidence?  That  case  might,  indeed,  have  been  in  pomt  if 
this  verdict  had  been  the  result  of  a  mere  misconception  on  the  part  of  the  jury ; 
bat  they  indulged  themselves  in  doing  that  indirectly  which  they  oould  not  oo 
directly;  they  deprived  the  plaintiff  of  his  costs.  The  rule  therefore  must 
be  made 

Absolute. 


■202]  •KINGSBURY  v.  COLLINS  and  ELMES. 

Tretpan  for  assaulting  and  iiD)>ri8oning  plaintiff.  Plea,  that  he  was  trespaating  on  dofend- 
uits'  close.  Replication,  that  defendants  had  nothing  in  the  close  except  under  R.  N. 
C. ;  thai  before  the  time  when,  &c.,  and  before  defendants  had  any  thing  in  the  close, 
A.  N.  C.  demised  it  from  year  to  year  to  W.  C. ;  that  W.  C.  permitted  plaintiff  to 
plant  a  crop  of  teasles,  on  condition  that  W.  C.  should  have  one  half  of  the  crop,  and 
plaintiff  the  other,  and  that  plaintiff  entered  to  cut  his  teasles,  when  defendanu  assault- 
ed  him : 

^w'  *^**  ^^^  replication  was  a  sufficient  answer  to  the  plea,  though  it  did  not  allese  that 
^•C.*s  interest  in  the  land  was  continuing  when  plaintiiT entered  to  cut  the  teazles. 

Trsspass.  The  declaration  alleged  that  the  defendants  seized  the  plaintiff, 
polled,  dragged  about,  kicked,  and  pushed  him  out  of  a  close  in  the  county  of 
SoinerBet,  forced  him  to  go  before  a  magistrate,  and  there  imprisoned  him  for 
iweiuy-four  hours. 

Second  count,  for  assaulting,  beating,  and  imprisoning  tlie  plaintiff. 

Third,  for  assaulting  and  beating  him* 

Pleas,  first,  not  guilty. 

Secimd,  (as  to  the  assault  in  the  first  count,)  that  before  and  at  the  time  when, 
^•»  defendant  Collins  was  lawfully  possessed  of  the  close  in  the  first  count 
mentioned,  and  defendant  Elmes  of  certain  teazles  growing  in  the  close ;  that 
plaintiff  entered  into  the  close  and  cut  the  teazles  without  the  leave  of  defend- 
ants; that  (he  defendants  requested  him  to  desist  and  depart,  which  he  refuwsd 
to  do,  whereupon  defendants,  in  defence  of  their  possession  of  the  close  and 
*^>Ie«,  moiiiter  manua  imposueruni^ 

The  third  and  fourth  pleas  &PpUed  to  the  same  assault,  and  were  in  snb^ 
s^ace  the  same  as  the  seoond.  The  defendants  being  alleged  to  be  possessed 
ot  Uie  close  and  teazles  in  the  third  pleat  and  in  the  fourth,  Collins  being  allegned 
to  have  been  in  possession  of  the  dose,  and  to  have  requested  the  plaintiff  to 
^part  and  Elmes  to  have  acted  as  CoUins's  servant 
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*The  fifth  plea  justified  the  same  assault  on  the  ground  only  of  Elmes^s 
posseesion  of  the  teazles,  alleging  that  Elmes  requested  the  plaintiir  to  depart, 
and  that  Collins  acted  as  his  servant. 

The  sixth  plea  applied  to  the  assault  and  imprisonment  in  the  Beeond  coont, 
and  was  in  other  respects  the  same  as  the  second  plea. 

The  seventh  plea  applied  to  the  last-mentioned  assault  and  imprisonment, 
and  was  in  other  respects  the  same  as  the  third. 

The  eighth  plea  applied  also  to  the  last-mentioned  assault  and  imprisonment, 
and  was  in  other  respects  the  same  as  the  fourth. 

The  ninth  applied  also  to  the  last*mentioned  assault  and  imprisonment,  and 
was  in  other  respects  the  same  as  the  fifth. 

The  tenth*  eleventh,  twelfth,  and  thirteenth  applied  to  the  assault  in  the  third 
eount,  and  were  mutaiu  tauiandia  the  same  as  the  second,  third,  fomth, 
and  fifth. 

There  was  no  justification  of  the  imprisonment  alleged  in  the  firat  count 

Replication.  Issue  joined  on  the  first  plea.  As  to  the  second,  sixth,  aoi 
tenth. 

That  at  the  time  when,  &c.,  Collins  had  nothing  ia  the  close  in  whid^ 
except  under  R.  N.  Curtis,  and  before  Collins  had  any  thing  in  the  close,  or 
Elmes  in  the  teasles,  W.  Curtis  held  the  dose  as  tenant  from  year  to  year  te 
R.  N.  Curtis :  and  W.  Curtis  being  so  possessed,  before  the  said  times  wkeo. 
^Cm  and  before  Collins  had  any  thing  in  the  close,  or  Elmes  in  the  teazles,  it 
was  agreed  between  W.  Curtis  and  the  plaintiflT  and  J.  Derrick,  that  W.  Cnrtie 
should  plough  the  land,  that  plaintiff  and  Derrick  should  plant  teazles  ind 
cleanse  and  work  them,  and  that  when  the  teazles  should  be  arrived  at  niato- 
rity,  W.  Curtis  should  be  entitled  to  one  *half  of  them,  and  plaintiff  and  r-^^ 
Derrick  to  the  other  half:  that  plaintiff  and  Derrick  did  plant,  cleanse,  ^ 
and  work  accordingly ;  that  the  teazles  arrived  at  maturity ;  that  the  plaintiff 
went  into  the  close  to  gather  his  and  Derrick's  share  of  them,  and  stayed  there 
till  the  defendants  of  their  own  wrong  committed  the  trespasses  in  the  introdo^ 
lory  part  of  the  second,  sixth,  and  tenth  pleas  mentioned. 

The  replication  to  the  other  pleas  was  the  same  mutatis  rnvtandU, 

General  demurrer  and  joinder. 

Taddy^  Serjt.,  in  Hilary  term  last,  argued  in  support  of  the  demurrer.  Hie 
replication  is  ill.  In  order  to  maintain  his  action,  the  plaintiff  ought  to  hare 
shown  that  the  estate  of  William  Curtis,  under  whom  he  claimed,  existed  at 
the  time  of  the  supposed  trespasses.  But  he  has  nowhere  averred  that  the 
interest  demised  to  William  Curtis  before  the  time  of  the  trespasses  continued 
in  hitn  up  to  that  time.  The  plaintiff  has  not  confessed  and  avoided  or  denied 
the  defendants*  pleas ;  he  has  not  denied  the  interest  which  they  claim  in  the 
•dose,  and  not  denying  it,  in  effect  admits  it  by  the  allegation  that  they  have  no 
interest  except  under  R.  N.  Curtis.  But  such  an  interest  is  incompatible  widi 
the  continuance  of  any  interest  in  W.  Curtis.  It  appears  on  the  face  of  the 
replication  that  W.  Curtis*s  interest  was  only  that  of  a  tenant  from  year  to 
year,  which  R.  N.  Curtis  might  determine  by  notice,  and  transfer  to  the 
defendants;  the  allegation,  therefore,  in  the  pleas,  that  the  defendants  were 
lawfully  possessed  of  the  close,  is  perfecdy  compatible  with  the  facta  alleged 
in  the  replication,  and  being  nowhere  denied,  or  shown  to  be  unavailing  as  i 
defence,  is  a  complete  answer  to  the  plaintifir*s  suit  In  addition  to  this,  iti$ 
not  stated  that  William  Curtia's  'interest  continued  even  at  the  time  of  p^^od 
}ii0  i^^reement  with  Derrick  and  the  plaintiff.  ^ 

Boaanquet,  Serjt.,  contra.  The  pleas  are  ill.  There  is  no  answer  to  the 
imprisonment  in  the  first  count;  and  mottiter  tnanua  itnpoautn^  though  io 
some  cases  an  excuse  for  an  assault,  is  no  justification  of  pulling,  dragging  about. 
and  pushing,  without  an  averment  of  audi  retistaaee  as  rendered  such  a  cooiac 
^unavoidable.  CoUim  v.  RenUon^  Sayer,  196;  Gregory  et  Ux  v.  Htlf,  8  T.  R- 
309.     But  the  replication  is  sufficient*    li  was  immaterid  whether  Collio* 
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ras  in  possesaion  of  the  elosef  and  Elmes  of  certaia  teasles,  or  not;  for  their 
ossessioi*  might  be  perfectly  compatible  with  a  rifht  on  the  part  of  the  plain- 
ff  to  eiiter  and  cut  certain  other  teazles,  or  even  me  same  teazles  in  the  same 
lose.  It  is  nowhere  alleged  that  Elmes  was  in  possession  of  all  the  teazles  in 
le  close,  and  the  demise  by  R,  N.  Curtis  and  W.  Curtis  were  a  sufficient  jus*. 
Heal  ion  of  the  plaintiflTs  entry.  In  the  allegation  that  plaintiff  lawfully  entered, 
:  sufficiendy  appears  that  the  estate  of  William  Curtis  continued  at  the  time  of 
le  entry ;  Com.  Dig.  Pleader^  (C,)  67 ;  and  the  defendants  ought  to  have 
bow II  that  that  estate  had  determined,  if  they  meant  to  rely  on  the  circumstance. 
lut  they  have  not  alleged  that,  nor  that  W.  Curtis  granted  more  than  he  oughts 
Vovided,  therefore,  that  W.  Curtis  had  originally  an  interest  which  he  could- 
ransfer  to  the  plaintiff,  which  is  nowhere  denied,  it  would  be  immaterial  that 
is  own  interest  should  have  determined  before  the  plaintiff  entered.  If  a 
enant  for  life  grant  a  rent^chaige,  and  then  surrenders  to  the  owner  of  the  fee*, 
he  surrender  does  not  aflfect  the  title  of  the  grantee.  Co.  Jit.  838  b.  It  is  not 
(AAo-j  requisite  that  the  continuance  of  the  estate  of  the  grantor  of  a  subordi* 
^  nate  interest  should  appear.  Attonuy  General  ▼.  Buckeridge^  Hardr. 
r5,  82.  [^Gasblkb,  J.  Suppose  W.  Curtia*s  interest  to  have  been  determined 
ipon  a  notice  to  quit,  might  not  the  plaintiff  still  have  had  his  claim  to 
emblements  TJ 

Taddy.  k  tenant  for  years  is  not  entitled  to  emblements,  [Best,  C.  J., 
referred  toEatonv.Southey^  WiUes,  131,]  except  by  the  custom  of  the  country, 
anil  such  a  custom  ought  to  have  been  stated  in  the  replication,  if  it  existed. 
With  regard  to  the  imprisonment,  it  is  not  necessary  in  a  plea  to  repeat  all  the 
ille^ations  in  a  declaration.  Totiage  v.  Peiijf^  Cas.  Temp.  Hardw.  358;  SerU 
V,  Darford^  2  Lutw.  1435.  The  expulsion  from  the  close  is  justified,  and  that 
expulsion  could  not  take  place  without  a  certain  degree  of  imprisonment  With 
rej^rd  to  the  pushing  and  dragging,  moUUer  manua  tmpotiit/  is  a  justification 
of  a  battery  as  well  as  of  an  assault     Com.  Dig.  Pleader^  (3  M,)  16. 

Cur.  adv.  tmli. 

Best,  C.  J.,  now  delivered  the  judgment  ot  the  Court,  and,  afier  stating  the 
pleadings,  and  severely  reprobating  their  prolixity,  said. 

The  facts  of  the  case  are  shordy  these.  The  plaintiff  complains  of  an  assault 
and  imprisonment  The  defendants,  taking  no  notice  of  the  alleged  imprison* 
meat  in  the  first  count,  answer,  we  were  in  possession  of  a  close  and  some 
teazles ;  you  came  to  cut  the  teazles,  and  we  tlierefore  turned  you  out.  The 
plaintiff  replies,  you  might  have  been  in  possession  of  the  close  and  teazles,  but 
you  were  only  so  under  R.  N.  Curtis,  to  whom  W.  Curtis  was  tenant  from 
year  to  year,  and  before  you  had  any  interest  in  the  premises,  he  agreed  with 
^2M^  ^^  ^"^  Derrick  to  cultivate  teazles,  of  which  he  was  to  have  one  *half, 
^  and  I  and  Derrick  the  other;  we  cultivated  them  accordingly,  and  I 
entered  to  take  what  I  planted. 

The  Court  are  of  opinion,  under  these  circumstances,  that  it  is  immaterial  in 
whom  the  possession  of  the  dose  was  for  general  purposes.  Supposing  it  to 
have  been  in  the  defendant  Collins,  if  the  person  from  whom  he  ueriv^  title 
had  previously  made  a  demise  from  year  to  year,  and  the  party  taking  under 
Buch  a  demise  had  planted  during  his  tenancy,  the  teazles  he  had  planted  would 
have  belonged  to  him  as  emblements,  even  though  his  tenancy  should  have 
been  determined  before  they  were  gathered. 

It  is  laid  down  by  Litdeton,  s.  68,  that  a  lessee  at  will  is  entided  to  emble« 
ments  unless  he  determines  his  own  estate,  and  though  it  is  otherwise  with  a 
tena  .t  for  years,  who  knows  the  end  of  his  term^i  yet  Lord  Coke  says,  ^  This 

u  not  only  proper  to  a  lessee  at  will,  that  when  the  lessor  determines  his  will 

^  *'Qse  cMisffl  U  Jine  de  ton  terwu.  Well  Mid  Littleton!  (which  knoweth  the  end  of  his 
terme:)  that  ie,  where  the  end  of  the  tenne  is  eertaio:  but  where  the  leaae  for  yeares 
iepeods  apon  so  lucertainty,  it  ia  otherwise."   Co.  Lit  56,  % 

2P    . 


470         Atwood  v.  Partridge.    E.  T.  1827.       [20? 

the  lessee  shall  have  the  com  sown,  Sie.,  but  to  every  particular  tenant  that  hath 
an  estate  ineertainet  for  that  is  the  reason  which  Littleton  expreaselh  in  these 
words,  Pur  eeo  que  U  nad  aacun  certaine  ou  sure  eetate.**  Co.  Lit  55  b.  A 
tenant  from  year  to  year  does  not  know  in  what  year  his  lessor  may  determine 
the  tenancy  by  half  a  year's  notice  to  quit :  in  that  respect,  at  least,  he  has  an 
uncertain  estate :  the  public  interest  requires  that  he  who  grows  a  crop  shal! 
have  a  right,  where  his  landlord  determines  the  tenancy,  to  claim  it  as  embie* 
ments ;  otherwise,  every  tenant  from  year  to  year,  whose  holding  commences 
at  Michaelmas,  and  who  plants  his  crop  early  in  the  spring,  may,  by  a  noiiee 
to  quit  given  at  I^ady-day,  be  deprived  of  the  fruit  *of  his  labors  when-  p^Qg 
ever  the  harvest  is  protracted  beyond  Michaelmas.  Therefore,  although  ^ 
the  tenancy  of  W.  Curtis  might  have  been  determined  before  the  teazles  were 
mature,  yet  he  and  the  plaintiff  had  a  right  to  enter  for  the  purpose  of  gaiheriii; 
the  teazles  which  the  plaintiff  had  planted  during  the  tenancy.  It  has  bees 
objected  that  it  does  not  appear  that  William  Cunis's  interest  continued  at  the 
time  of  his  entering  into  the  agreement  witli  Derrick  and  the  plaintiff;  but  it  is 
stated  that  he  made  the  agreement  being  so  possessed,  (that  is,  possessed  under 
the  demise  from  R.  N.  Curtis,)  and  upon  general  demurrer,  at  least,  that  is  i 
sufficient  allegation  of  his  title.  Where  a  tenancy  expires,  not  by  efflux  of 
time,  but  by  some  act  determining  the  tenancy,  it  is  for  the  party  who  sFseiti 
the  determination  of  the  tenancy  to  show  that  such  act  has  taken  place.  A 
tenancy  from  year  to  year  can  only  end  by  some  act  on  the  part  of  the  lessor 
or  lessee,  and  in  that  respect  differs  from  a  term  for  a  certain  number  of  years. 
We  are  of  opinion,  therefore,  that  it  sufficiently  appears  upon  these  pleadings 
that  at  the  time  of  the  trespasses  complained  of,  the  plaintiff  had  a  right  to  be 
in  the  close  in  question  for  the  purpose  of  gathering  his  teazles,  and  that  thf 
replication  is  a  sufficient  answer  to  the  pleas. 

The  second  and  third  set  of  pleas  justify  the  imprisonment  complained  of  z 
the  plaintiff's  second  and  third  count,  on  the  ground  that  he  was  trespassir^ 
on  the  defendant's  property;  but  although  that  might  be  a  justification  of  3 
removal,  if  the  plaintiff  could  not  show  a  right  to  remain  where  he  was,  it 
has  never  been  holden  of  itself  a  justification  of  an  imprisonment 

Judgment  for  the  plainttff. 


•ATWOOD  et  al.  v.  PARTRIDGE.  [^ 

The  defendant  covenanted  for  the  due  payment  by  A.  B.  of  apremiam  upon  a  policy^ 

insurance  effected  to  secure  a  debt  due  from  A.  B.  to  plaintiff. 
The  premium  became  due  June  17th,  and  t>eing  unpaid  by  A.  B.  or  the  defendant,  vtf 

paia  bv  the  plaintiff.    June  20th,  the  defendant  obtained  hia  certificate  under  a  cuiiub»' 

■ion  of  bankrupt : 
Held,  his  certificate  did  not  diacharge  him  from  the  amount  of  the  premium. 

The  plaintiffs  declared  in  covenant,  on  an  indenture,  bearing  date  Octobff 
26th,  1825,  between  Moses  Robinson  of  the  first  part,  the  defendant  of  tli^ 
second,  and  plaintiffs  of  the  third ;  whereby,  after  a  recital  that  a  policy  ol 
insurance  had  been  effected  on  the  life  of  Moses  Robinson ;  that  he  v^ 
indebted  to  the  plaintiffs  in  the  sum  of  1500/.;  that  it  had  been  agreed  thaun 
assignment  of  the  policy  should  be  made  to  tlie  plaintiffs  by  way  of  secority. 
and  that  the  defendants  should  guaranty  the  due  payment  of  the  premium  oo 
the  policy,  Robinson  assigned  the  policy  to  the  plaintiffs,  and  defendant  cove- 
nanted that  Robinson  should  regularly  pay  the  annual  premium  on  the  policy. 
and  not  do  any  act  to  make  it  void,  so  long  as  any  thing  should  remaio  due 
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from  Robinson  to  the  plaintiffs.  The  plainUffs  then  averred,  that  divers  sums 
due  to  them  from  Robinson  remained  unpaid;  that  while  they  were  so  unpaid, 
the  annual  premium  on  the  policy  became  due ;  and  that  the  plaintiffs,  in  ordei 
to  keep  the  policy  on  foot,  had  been  obliged  to  pay  the  premium  themselves. 

Pleas,  first,  non  est  factum.  Second,  that  Robinson  did  not  owe  any  thing 
to  the  plaintiffs  when  the  premium  became  due.  Third,  that  on  the  20th  of 
Jane,  1826,  the  defendant  became  a  bankrupt,  and  that  the  supposed  cause  of 
action,  if  any*  accrued  to  the  plaintiffs  before  he  became  a  bankrupt. 

At  the  trial  before  Best,  C.  J.,  last  Warwick  Assizes,  afler  proof  of  the 
assignment  of  the  policy  lo  plaintiffs,  and  the  continuance  of  the  debt  due  from 
Robinson,  when  the  annual  premium  on  the  policy  fell  due,  June  17th,  1826, — 
*2l0l  ^^  ^^  proved, — ^that  Robinson  failed  to  *pay,  and  the  plaintiffs  paid  the 
^  premium ;  but  that  on  the  20th  of  June,  1826,  defendant  obtained  his 
certificate  under  a  commission  of  bankrupt. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintiffs  to  the  amount  of  the 
premium,  with  leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  non- 
suit. 

Bosanquet^  Beijt.,  accordingly  moved  for  a  rule  nitt  to  that  effect,  on  the 
ground  that  the  premium  on  the  policy  was  a  contingent  debt,  and  as  such 
capable  of  valuation  and  provable  under  the  commission,  and,  consequently, 
barred  by  the  defendant's  certificate. 

A  rule  having  been  granted, 

fVildtt  Seijt.,  who  showed  cause,  argued,  that  this  was  not  a  contingent 
debt  provable  under  the  commission,  according  to  6  O.  4,  c.  16,  s.  50,  but 
merely  a  breach  of  covenant,  which  gave  the  plaintiffs  a  claim  for  unliqui-  , 
(lated  damages,  and  those  damages  might  vary  according  to  circumst'inces, 
from  tha  amount  of  a  mere  fine  for  paying  the  premium  a  few  days  too  late,  to 
the  amount  of  the  whole  sum  insured,  which  would  have  been  lost  if  the  pay- 
ment of  the  premium  had  been  wholly  neglected.  At  all  events,  there  ought 
to  have  been  a  special  plea,  stating  all  the  circumstances.  The  general  plea 
of  bankruptcy  was  not  designed  to  cover  such  a  transaction  as  the  present. 

Bonanqutt  and  Adama,  Serjts.,  in  support  of  the  rule,  contended,  that  the 
premiuoi  on  this  policy  was  a  contingent  debt,  capable  of  valuation,  and  for 
which  an  action  of  debt  would  have  lain  upon  the  first  omission  to  pay.  The 
defendant  had  not  undertaken  to  pay  the  premium  in  case  of  Robinson's  failing 
to  do  so;  in  which  case  it  might  not  have  been  provable ;  but  had  undertaken 
«2]p  that  at  all  events  it  should  be  paid.  And  Lord  *Mansfield,  in  Ex  parte 
■^  Adney^  Gowp.  463,  speaking  of  a  similar  undertaking,  said,  ^  If  it  be 
an  engagement  to  pay  at  all  events  without  regard  to  another,  it  is  a  debt  that 
may  be  proved  under  the  commission.** 

The  Court  relieved  them  from  the  object'on  to  the  plea. 

Bbst,  G.  J.  The  plea  in  this  case  is  proper,  if  the  defendant  can  take 
advantage  of  it ;  but  it  is  clear  that  this  is  not  a  debt  within  the  fifty-sixth  sec- 
tion of  6  G.  4,  c.  16.  What  are  the  circumstances  of  the  case  ?  Robinson 
owes  the  plaintiffs  money.  The  defendant  does  not  become  a  surety  for  that 
debt;  but  Robinson  having  agreed,  by  way  of  security,  to  pay  the  premium 
upon  a  policy  of  insurance,  rhe  defendant  undertakes  to  guaranty,  not  the  pay- 
ment of  Robinson's  debt  to  the  plaintiffs,  but  of  that  premium.  There  was, 
therefore,  no  debt  due  from  the  defendant  to  the  plaintiffs,  contingent  or  other- 
wise. Upon  Robinson's  failing  to  pay  the  premium,  the  plaintiffs  were  entitled 
to  recover  from  the  defendant  unliquidated  damages,  the  amount  of  which  might 
have  varied,  according  to  circumstances.  If  Robinson  continued  alive,  as  was 
found  by  the  jury,  the  amount  would  have  been  the  premium  paid  by  the  plain- 
fiffs*  if  Robinson  had  died,  it  might  have  been  the  whole  sum  insured.  H^w 
is  it  possible,  then,  to  say  that  this  was  a  debt  due  from  the  defendant.  In  Ex 
parte  Adney^  the  bankrupt  undertook  to  pay  a  sum  certain,  in  case  his  Princi- 
pe failed  to  do  so;  a  0um  whicl)  could  not  be  varied  by  circumstances. 
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Gabblbk,  Jb     This  was  not  a  delit  provable  under  the  fifiy-sixth  sectioa  of 
6  G.  4,  c.  16«  but  a  mere  claim  for  unliquidated  damages,  from  whieh  the 
defendant  was  not  dischai^d  by  his  certificate.     In  Ex  parte  *Adney  r*212 
there  was  a  certain  sum  to  be  paid,  which  constituted  a  debt,  and  not  a  ^ 
demand  variable  according  to  circumstances. 

Bdrrouoh,  J.,  had  left  the  oourt,  but  desired  the  Chief  Jusdee  to  express 
his  concurrence  in  the  decision*! 

Rule  dischuged, 

t  Pabx,  J.,  was  sbseot,  being  ill. 


MAGOSt  Assignee  of  FOLLETT,  a  Bankrupt,  v.  HUNT* 

Tba  general  bankrupt  act,  6  G.  4,  c  16,  which  repealed  all  former  bankmpt  acts,  cane 
into  operaiion  September  let,  1825. 

i  coroinieeion  having  been  ened  out  September  8lh,  1825,  againat  F.,  upon  an  act  of  bank- 
ruptcy committed  by  bim  the  July  preceding: 

Hela,  thai  it  could  not  be  aupported. 

Trover  for  goods  sold  by  FoUett  to  the  defendant  in  June,  1825. 

In  July  that  year  Follett  committed  an  act  of  bankruptcy,  and  on  the  8th  of 
September  following  a  commission  was  issued  against  him. 

At  the  trial  before  Gaselkk,  J.,  Somerset  Summer  Assizes,  1826,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  whether  the 
commission  sued  out  in  September  could  be  supported  by  an  act  of  bankruptcy 
committed  in  July, 

fVildes  Seijt.,  accordingly  obtained  a  rule  mat  to  set  aside  the  verdict  and 
enter  a  nonsuit,  on  the  ground,  that,  by  the  6  G.  4,  c  10,  which  came  into 
general  operation  on  the  1st  of  September,  1825,  all  the  old  bankrupt  statutes 
were  repealed  absolutely.  Those  acts,  therefore,  having  been  re]>ealed  at  the 
time  the  commission  was  sued  out,  and  the  6  G.  4,  c.  16,  not  being  in  force 
when  Follett  committed  the  alleged  act  of  ^bankruptcy,  no  statute  r-^,^ 
ea^isied  at  the  time  of  the  commission  under  which  that  act  could  be  ^ 
denominated  an  act  of  bankruptcy.  There  was  no  clause  to  give  the  6  G.  4 
a  retrospective  operation,  which,  indeed,  would  have  been  an  unuaual  hardship* 
since  that  statute  created  many  new  acts  of  bankruptcy,  which  acts,  under  the 
old  statutes,  would  have  been  perfectly  innocent  The  13Sth  section  of  the 
statute  kept  in  force  commissions  issued  before  the  1st  of  September,  1825; 
but  an  act  of  bankruptcy  committed  before  could  not  support  a  commission 
issued  after  the  atatute  came  into  operation. 

Vaughan^  Serju,  in  Hilary  term,  showed  cause  Against  the  rule.  If  the  eon- 
struction  of  the  act,  which  has  been  contended  for,  be  correct,  there  will  be 
many  cases  in  which  no  commission  of  bankrupt  can  issue.  But  as  it  never 
could  have  been  the  intention  of  the  legislature  that  the  country  shonid  be  for 
any  period  without  a  bankrupt  law,  the  Court  will  put  such  a  construction  on 
the  statute,  as  will  support  commissions  circumsUinced  like  the  present. 

The  statute  was  passed  in  May,  1825,  and  though  not  in  force  till  Septem- 
ber for  the  purpose  of  suing  out  commissions,  might  be  held  sufficiently  to 
have  pointed  out  what  should  be  acts  of  bankruptcy  in  the  interval ;  and  the 
135th  section,  which  directed  an  exposition  beneficial  to  the  creditors,  enacted, 
also,  that  nothing  should  alter  the  present  practice  in  bankruptcy,  except  where 
SUCH  alteradoo  was  expressly  declared.     The  case  before  the  Court  must  be 
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esteemed  to  fall  under  the  then  present  practice,  it  beingf  one  for  which  no 
alteration  had  been  declared,  and  the  then  present  practice  meant  the  prao* 
tice  under  the  old  acts.  There  was  a  provision  contained  in  the  section  of  the 
act,  touching  an  act  of  bankruptcy  by  lyings  in  prison,  which  related  to  a 
trader  in  prison  **at  the  commencement  of  this  act;'*  but  there  were  no  such 
^^14-1  ^ words  of  limitation  to  be  found  in  the  third  and  fourth  sections,  which 
-^  created  the  various  other  acts  of  bankruptcy. 

ffUde  was  heard  in  support  of  the  rule,  and  the  Court  postponed  their  deci- 
sion, it  being  understood  that  the  same  question  was  pending  in  the  Court  of 
King's  Bench. 

The  Court  this  day  made  the  rule  absolute,  on  the  ground  that  Follett  waa 
not  a  bankrupt,  no  act  of  bankruptcy  having  been  committed  by  him  since  the 
new  statute  came  into  operation. 


ALICE  TETLEY  t;.  JAMES  TETLEY  et  al. 

An  annuity  of  10{.  was  ^raniod  by  a  son  to  his  parents,  in  consideration  of  their  giving 
up  to  him  a  farm  tbey  had  occupied,  and  the  stock  on  it  worth  3001. :  Held,  that  thS 
annuity  need  not  be  enrolled  under  53  G.  3,  c.  141 

Debt  on  bond,  conditioned  for  the  payment  of  10/.  to  William  Tetley  tod 
Alice  his  wife,  and  the  survivor  of  them,  in  consideration  of  their  having  given 
up  to  the  obligor,  James  Tetley,  the  possession  of  a  farm,  together  with  certain 
carts,  ploughs,  harrows,  and  other  implements  in  husbandry,  as  well  as  dairy 
utensils,  to  the  sole  use  of  James  Tetley.    Breach,  non-payment  of  the  annuity. 

The  defendant  pleaded  rum  est  faclum^  upon  which  issue  was  joined,  and 
the  cause  went  down  to  trial,  though  there  were  also  long  pleadings,  upon  which 
the  question  whether  or  not  the  annuity  ought  to  have  been  enrolled  was  raised 
upon  demurrer. 

At  the  trial  before  Garrow,  B.,  last  Stafford  Lent  Assizes,  it  appeared  that 
William  Tetley,  the  father  of  the  obligor,  had  given  up  the  farm  to  his  son  npon 
*2151  ^^  *ezerution  of  this  bond,  together  with  farming  stock  to  the  value  of 
^  200/.  A  surveyor  stated  that,  in  consequence  of  previous  improve- 
ments, the  possession  of  the  farm  was  worth  100/. 

It  was  objected  that  the  annuity  ought  to  have  been  enrolled,  but  the  learned 
Baron  thought  otherwise,  and  a  verdict  was  found  for  the  plaintifT,  with  liberty 
for  the  defendants  to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit. 

Tadtiyn  Serjt.,  having  obtained  a  rule  nin  accordingly, 

fViide^  Serjt.,  now  showed  cause.  He  argued  that  where  the  grantor's 
object  is  to  raise  money,  and  the  consideration  of  the  annuity  is  goods,  that  is, 
in  effect,  a  pecuniary  consideration,  or  money's  worth,  within  53  G.  9,  c.  141 ; 
the  object  being  to  convert  the  goods  into  money ;  but  where  the  object  is  not 
to  raise  money,  but  merely  to  transfer  real  property,  although  some  chattels 
may  accompany  the  transfer,  ancillary  to  the  enjoyment  of  the  real  property, 
the  transaction  is  not  within  the  annuity  acts,  and  does  not  require  enrolment. 
And  he  referred  to  Jamea  v.  James^  2  B.  &  E.  702;  Doe  d,  Johnsfone  v.  Phil^ 
ftps,  1  Taunt.  356 ;  Biake  v.  AtUrwlL  2  B.  di  C.  875 ;  Hutton  v.  Lewis,  5  T. 
U.  640;  Ktat9  v.  IHck»,  5  B.  Moore,  629. 

Toddy,  The  53  G.  3,  c.  141,  was  passed  expressly  to  remedy  an  omission 
in  tho  7  u.  3,  c.  26,  which  did  not  extend  to  annuities  granted  for  mere  money's 
worth ;  the  decisions,  therefore,  under  the  former  statute  do  not  apply ;  and 
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that  statate  having  been  repealed,  cannot  be  said  to  be  tn  pari  materia  with  the 
58  G.  3.  ^ut  if  the  latter  statute  be  not  construed  to  extend  to  annuities 
^granted  upon  the  transfer  of  chattels,  the  words  money's  worth  will  r«oi a 
have  no  further  operation  than  the  repealed  statute.  And  there  ii  no  ^ 
decision  to  the  contrary.  In  Blake  r,  AttenoU,  there  was  a  mere  surrender  of 
a  life  interest ;  no  money  or  money's  worth  passed ;  and  Jamei  y.  Jamee  hu 
only  decided  that  a  transfer  of  landed  property,  though  leasehold,  is  not  withio 
the  statute.    In  Keaie  v.  Hicke  the  consideration  was  natural  love  and  afiection. 

Best,  C.  J.  Without  determining  whether  these  statutes  are  in  pari  mfl/^ 
ria  or  not,  it  is  plain  that  the  object  of  both  of  them  has  been,  to  protect  needy 
persons  who  may  be  driven  to  borrow  money  of  unprincipled  lenders,  and  that 
they  have  no  application  to  cases  in  which  there  has  not  been  a  buying  and 
selling  of  annuities  with  a  view  to  effecting  a  loan. 

It  is  true,  that  in  the  second  statute,  the  legislature  meant  to  comprehend  a 
class  of  cases  not  adverted  to  in  the  first  act,  but  requiring,  in  a  still  greater 
degree,  the  interference  of  the  legislature,  as  being  for  the  most  part  pregnant 
with  the  grossest  fraud ;  cases  in  which  the  grantor  received  as  the  considera- 
tion for  the  annuity,  not  money,  but  goods  at  a  nominal  value,  which  he  was 
usually  obliged  to  dispose  of  at  half  the  amount  of  the  consideration.  In  order 
to  check  this  practice,  the  legislature  required  the  registration  of  annuities 
granted  for  money's  worth  as  well  as  money.  But  the  object  of  the  act  in 
introducing  the  words  "for  money's  worth,"  is  confined  to  such  practices. 
From  the  beginning  to  the  end  the  word  purchase  is  employed  to  descriiie  the 
transaction  which  die  legislature  had  in  view,  and  that  word  is  inapplicable  to 
a  transaction  such  as  the  present.  No  one  could  call  this  a  purchase  where 
parents  give  up  all  the  slock  of  their  farm,  and  merely  reserve  to  themselves 
an  annuity  of  10/.,  as  a  trifle  to  save  them  from  absolute  want.  They  part 
with  property  worth  800/.,*and  require  an  annuity  of  only  10/.,  so  that  p,„|. 
the  obvious  consideration  for  the  deed  is  parental  aflfection.  If  they  had  ^ 
been  treating  with  a  dealer,  they  would  have  obuiined  a  much  higher  annuity. 
That  there  was  to  some  extent  a  transfer  of  money's  worth,  is  clear,  but  the  queff- 
tion  is,  what  was  the  object  of  the  transfer?  Was  it  a  transfer  for  the  purpose  of 
raising  money,  or  of  making  a  family  settlement  ?  Clearly  for  the  purpose  of  a 
family  setdement.  If  there  had  been  no  case  on  the  subject,  I  should  have  felt  no 
difficulty  in  deciding  that  this  is  not  an  annuity  for  money's  worth  within  the 
meaning  of  tlie  statute ;  but  the  point  has  been  decided  in  several  cases.  In 
James  v.  Jannee  leasehold  property  was  transferred,  which  the  Court  could  not 
deny  to  be  in  one  sense  money's  worth,  but  they  considered  what  was  the 
object  of  the  pairties ;  and  Dallas,  C.  J.,  said,  **  Money's  worth  may  in  certain 
cases  be  a  pecuniary  consideration  within  the  meaning  of  the  act,  as  where  the 
grantee  pays  for  the  annuity  in  part,  or  the  whole,  by  goods  or  merchandise, 
to  be  converted  into  money  by  the  grantor,  and  where  the  object  of  the  grantor 
was  to  raise  money."  If  the  object  of  the  parties  is,  not  to  raise  money,  but  to 
make  a  setdement,  the  case  is  not  within  the  act,  although  there  should  to  some 
extent  be  a  transfer  of  money's  worth.  This  case  is  confirmed  in  Hlahtx. 
^tteraolif  where  the  same  principle  is  laid  down  by  Bayley,  J. :  '-The  17  G. 
3,  c.  20,  recites,  that  the  pernicious  practice  of  raising  money  by  the  snie  of 
]ife*annuities  had  of  late  years  greatly  increased,  and  was  promoted  by  the 
secresy  with  which  such  transactions  were  conducted ;  the  mischief  contem- 
plated in  the  preamble,  therefore,  was  the  practice  of  raising  money  by  the  sale 
of  life-annuities.  Now,  although  the  53  G.  3,  c.  141,  has  not  the  same  larfe 
words  in  the  preamble,  yet  there  is  sufficient  in  the  other  parts  of  it  to  show 
that  the  legislature  had  in  view  the  same  object ;  the  recurrence  of  the  wort! 
^purchase  in  the  several  clauses  shows  clearly  that  the  legislature  -^jig 
intended  to  proceed  on  the  same  principle,  and  had  in  view  the  same  ^ 
object,  viz.,  the  restraining  of  the  practice  of  the  sale  of  life-annuities."  If  the 
object  of  the  annuity  is  not  to  buy  money,  or  goods  wherewith  it  may  be  par* 
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chased,  the  case  does  not  fall  within  the  purview  of  the  statute.  In  the  present 
instance  it  is  not  the  grantor  who  stands  in  need  of  protection  agains^t  the 
grantee,  but  a  parent  against  the  ingratitude  of  her  child. 

Gasxlbb,  J.t  The  act  exempts  from  its  provisions  annuities  granted  volun- 
tarily, or  not  for  a  pecuniary  consideration;  that  must  mean  where  the  object 
of  the  transaction  is  not  pecuniary. 

Rule  discharged 

t  Paek,  J.,  WM  absent,  being  ill.    BuaaouoB,  J.,  was  absent  at  Chambers. 


BROOKE  V.  PICKWICK. 

A  common  travelling  trunk  of  a  large  size,  containing  apparel  and  jewels,  hsving  been 
lost  bj  the  defendant,  a  carrier,  either  through  his  having  omitted  to  place  ii  on  his 
coach,  or  having  fastened  it  there  insecurely :  Held*  he  was  liable  to  make  compensa- 
tion to  the  owner,  a  gentleman  travelling  by  his  coach,  though  no  disclosure  was  made 
of  the  value  of  the  contents  of  the  trunk,  snd  thoush  there  was  a  notice  in  the  carrier's 
office  limiting  his  responsibility  to  five  pounds  in  tne  absence  of  such  disclosure,  which 
notice  the  owner  of  the  trunk,  having  been  in  the  office,  had  an  opporiunity  of  seeing. 

Held,  that,  under  the  above  circumstances,  the  jury  were  properly  directed  to  consider 

Sinerally,  whether  the  carrier  had  been  guilty  of  gross  negligence,  without  reference  to 
e  nature  of  the  article  conveyed. 

This  was  an  action  a^inst  a  coach  proprietor  to  recover  damages  for  the 
loss  of  a  trunk.  At  the  trial  before  Burrouoh,  J.,  last  Taunton  Spring  Assizes, 
*2191  ^^  Appeared  that  the  plaintiff,  being  about  to  travel  with  *his  family  from 
-^  Bath  to  Truro,  took  places  in  company  with  his  daughter  at  the  defend* 
ant's  coach-office :  that  exactly  opposite  the  entrance  to  the  office  was  a  notice 
painted  on  board,  limiting  the  defendant's  responsibility  to  five  pounds  for  par- 
tis or  packages,  unless  booked  and  paid  for  as  of  higher  value :  it  did  not 
appear,  however,  whether  the  plaintiff  or  his  daughter  had  read  this  notice  or 
not.  The  trunk  in  question,  a  common  travelling  trunk  of  a  lai^e  size,  con- 
tained female  apparel  and  jewels ;  and  at  Bath  was  safely  deposited  with  two 
others,  likewise  belonging  to  the  plaintiff,  in  the  boot  of  the  coach.  At  Taun- 
ton, in  the  middle  of  the  day,  the  luggage  and  passengers  were  removed  to 
another  coach ;  and  the  plaintiff  inquiring,  of  the  coachman  whether  his  trunks 
had  been  taken  care  of,  was  told  that  they  had  been  safely  packed  on  the  top 
of  the  coach.  When  the  plaintiff  arrived  at  Exeter,  the  trunk  was  missed,  and 
tome  days  afterwards  was  found  rifled  of  its  contents  in  a  field  about  a  mile 
irom  Taunton.  There  was  an  assistant  on  the  outside  of  the  coach  from  Bath 
to  Taunton,  but  none  from  Taunton  to  Exeter. 

The  coachman  was  not  called  as  a  witness. 

The  learned  Judge  left  it  to  the  jury  to  find  whether  the  plaintiff  had  any 
notice  of  the  limitation  of  the  defendant's  engagement;  and  if  he  had,  still, 
whether  the  defendant  had  not  been  guilty  of  gross  negligence ;  in  which  case 
he  said  the  defendant  would  be  responsible,  even  though  the  plaintiff  knew  of 
^e  limitation  of  his  engagement.    A  verdict  having  been  found  for  the  plaintiff, 

Boianquet^  Serjt.,  moved  for  a  new  trial,  on  the  ground  of  an  alleged  mis- 
direction. He  argued,  that  supposing  the  plaintiff  to  have  had  notice  of  the 
*2201  ^'"^'^^^'^  ^^  ^^®  defendant's  engagement,  the  defendant  was  not  *respon- 
-^  sible.  Marsh  v.  Horrij  5  B.  £  G.  322.  In  such  ease  the  stipulated 
Payment  not  having  been  made,  the  defendant  was  no  other  than  a  voluntary 
bailee,  and  as  such,  would  disclUige  his  duty  by  taking  ordinary  care  of  the 
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articles  committed  to  his  chaif^e,  thougfh  undoubtedly  he  would  be  liable  for 
gross  negligence.     But  ordinary  care  and  gross  negligence  were  relative  ternks, 
Uie  import  of  which  depended  altogether  on  the  subject  matter  to  which  they 
were  applied.     What  would  be  ordinary  care,  or  even  reasonable  caution,  with 
respect  to  an  article  of  one  descriptiony  would  be  gross  negligence  with  respect 
to  an  article  of  a  different  description.     Bation  v.  Donovan^  4  B.  &  A«  21«. 
A  large  trunk  might  be  safely  and  prudently  stowed  on  the  top  of  a  coach,  bat 
it  would  be  gross  negligence  to  place  in  the  same  situation  a  jewel  case  or  a 
parcel  of  bank  notes.     A  position  which  might  be  safe  and  appropriate  for  a 
deal  box,  might  be  improper  and  dangerous  for  an  article  marked  ** glass,"  or 
**  to  be  kept  dry."     The  defendant  could  have  no  reason  for  supposing  that  a 
common  travelling  trunk  would  contain  jewels :  unless,  therefore,  he  had  been 
apprized  of  that  circumstance  by  the  pkuatiff,  he  was  justified  in  placing  it  on 
the  top  of  the  coach,  the  usual  receptacle  for  such  articles.     The  jury,  there- 
fore, should  have  been  directed  to  consider,  not  whether  the  defendant  had  beea 
guilty  of  negligence  generally,  but  whether  he  had  been  negligent  with  reference 
to  this  trunk,  the  plaintiff  not  having  apprized  him  that  it  was  of  more  value 
than  an  ordinary  urunk. 

^ft/Je,  Serjt.,  contra.  The  plaintiff  was  not  bound  to  disclose  the  value  o( 
his  trunk.  No  line  could  be  drawn  if  such  disclosures  were  held  necessary  in 
anyone  instance,  and  the  inconvenience  of  making  them  upon  all  *occa-  r*^)! 
sions  would  be  very  great.  In  Batson  v.  Donovan^  the  parcel  being  ^ 
of  small  size,  the  defendants  might  fairly  infer  that  it  was  of  small  value,  if 
uninsured.  But  whether  the  trunk  were  of  great  or  of  litde  value,  the  defend- 
ant was  sufficiently  guilty  of  negligence  to  warrant  the  direction  to  the  jury; 
for  either  the  trunk  was  never  placed  on  the  coach  at  Taunton,  or  it  was  inse- 
curely fastened :  and  though  it  had  been  of  the  smallest  value,  it  would  have 
been  gross  negligence  not  to  fasten  it  securely ;  much  more  to  leave  it  behind. 

Best,  C.  J.  It  is  necessary  to  take  a  short  review  of  the  facts  in  diis  case. 
The  plaintiff  took  places  by  the  defendant's  coach  for  the  conveyance  of  him- 
self and  family  from  Bath  to  Exeter.  Upon  getting  into  the  coach  at  Bath,  the 
plaintiff  had  with  him  a  travelling  trunk  of  such  a  size  that  the  proprietor  of 
the  coach  must  have  supposed  it  contained  property  of  greater  value  than  five 
pounds.  At  Batli,  the  plaintiff  saw  the  trunk  properly  deposited  in  the  boot 
of  the  coach.  At  Taunton,  the  coach  was  changed  for  the  convenience  of  the 
proprietor,  when  the  plaintiff  expressed  his  anxiety  about  the  safety  of  hii 
trunk,  and  was  assured  by  the  coachman,  that  it  had  been  safely  stowed  on  die 
top  of  the  coach,  the  second  vehicle  having  been  so  constructed  by  the  defend- 
ant as  to  be  deficient  in  that  accommodation  in  the  boot  which  the  first  afforded. 
And  here  it  is  material  to  observe,  that  upon  the  trial  of  the  cause,  the  coach- 
man was  not  called;  if  called,  he  could  have  informed  the  jury  whether  the 
trunk  had  been  properly  placed  on  the  top  of  the  coach  or  noU  From  Bath  to 
Taunton  there  was  a  person  on  the  outside  of  the  coach,  but  none  from  Taun- 
ton to  Exeter.  On  arriving  at  his  destination,  the  plaintiff  missed  his  trunk, 
and  about  two  days  afterwards,  it  was  found  a  mile  out  of  the  road,  near 
Taunton.  It  could  only  have  come  thither  in  one  of  two  ways;  either  by 
having  been  left  behind  by  the  *coachman,or  by  having  been  insecurely  ^^m 
fMtened  on  the  coach.  If  it  was  not  placed  on  the  coach,  the  negligence  L 
of  the  defendant,  or  of  his  agents,  must  have  been  of  the  most  scandaloM 
"®f"'P^^»  5  if  >t  was  placed  on  the  coach,  the  coachman  ought  to  have  been 
called  to  show  in  what  manner  it  was  secured.  It  certainly  appears  that  a 
nouce  was  fixed  up  in  the  defendant's  oflSce,  limiting  his  responsibility  to  five 
pounds,  except  where  a  parcel  was  disclosed  to  be  of  greater  value,  and  paid 
lor  accordingly ;  but  it  does  not  appear  that  the  plaintiff  was  apprized  of  the 
notice,  and  it  by  no  means  follows  that  he  saw  it  because  he  was  in  the  defend- 
^i  s  Office.  If  coach  proprietors  wish  honestly  to  limit  their  responsibility, 
mey  ought  to  announce  their  terms  to  every  individual  who  applies  at  their 
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office,  and,  at  the  same  time,  to  place  in  his  hands  a  printed  paper,  specifying 
the  precise  extent  of  their  engagement.     If  they  omit  to  do  this,  they  attract 
customers  under  the  confidence  inspired  by  the  extensive  liability  which  the 
common  law  imposes  on  carriers,  and  then  endeavor  to  elude  that  liability  by 
some  liroitaiion  which  they  have  not  been  at  the  pains  to  make  known  to  Uie 
individual  who  has  trusted  them.     The  merely  putting  op  a  board  in  their 
office  ought  not  to  satisfy  a  jury  that  they  have  been  at  the  pains  to  make  a 
customer  understand  beforehand  the  limitation  under  which,  after  a  loss,  they 
seek  to  elude  their  general  responsibility.     In  the  present  case,  the  learned 
Jad^e  who  presided  at  the  trial  reports,  that  it  does  not  appear  that  the  defend- 
ants* notice  came  to  the  knowledge  of  the  plaintiff.     If  so,  he  is  entitled  to 
recover,  whether  the  defendants  have  been  guilty  of  negligence  or  not;  for  by 
the  common  law  of  the  realm,  a  carrier  is  an  insurer;  a  responsibility  originally 
rendered  necessary  by  the  habits  which  carriers  had  in  old  times  of  leaguing 
with  thieves  ;  and  though  coach  proprietors  of  the  present  day  are  a  respecta* 
*2231  ^^^  ^"^  opulent  class,  *many  of  the  persons  employed  by  them  resemble 
-^  those  whom  the  common  law  meant  to  guard  against.     1  wish,  there- 
fore,  that  these  notices  had  never  been  holden  sufficient  to  limit  the  carrier's 
responsibility.     It  is  too  late,  however,  now  to  hold  that  they  are  without  effect 
where  the  customer  is  distinctly  informed  of  their  existence.     But  though  the 
Judges  have  holden  that  they  will,  in  such  a  case,  exempt  the  carrier  from  his 
common  law  responsibility  as  an  insurer,  it  has  never  been  decided  that  they 
will  excuse  him  from  the  consequences  of  gross  negligence.     If  the  jury  find 
that  there  was  gross  negligence,  and  they  could  not  find  otherwise  under  the 
circumstances  of  this  case,  the  trunk  having  been  lost  at  mid-day,  it  is  immaterial 
whether  the  carrier  has  been  apprized  of  the  value  of  the  article  or  not.     He 
must  have  supposed  in  the  present  instance,  from  the  size  of  the  trunk  and  the 
condition  of  the  passenger,  that  it  was  worth  more  than  Hve  pounds ;  and  where 
is  the  line  to  be  drawn  if  passengers  are  always  to  disclose  the  exact  value  of 
their  luggage?  It  would  be  dangerous  to  extend  to  cases  of  gross  negligence  the 
doctrine  of  modem  law,  that  a  carrier  is  not  liable  as  an  insurer  where  he  has 
given  notice  to  limit  his  responsibility.     Under  such  an  extension  of  the  prin-* 
ciple,  a  sea  insurer,  who  subscribed  an  insurance  for  100/.  on  an  article  worth 
1000/,,  might  claim  to  be  discharged  from  his  contract,  on  the  ground  that  he 
was  never  apprized  of  the  value  of  the  thing  insured;  and  I  must  continue, 
therefore,  to  retain  the  opinion  I  expressed  in  Batton  v.  Donovan  till  the  twelve 
Judges  decide  I  am  wrong.     That  case,  however,  was  snch,  (the  parcel  sent 
consisting  of  bank  notes,  and  the  banker  having  received  notice  of  the  limita- 
tion of  the  carrier's  responsibility,)  that  it  might  be  thought  a  particular  dis- 
closure of  the  value  of  the  article  ought,  under  all  the  circumstances,  to  have 
been  made,  and  is,  therefore,  distinguishable  from  the  present,  in  which  the 
*224l  *pl^ii^^i^^  trunk  contained  no  more  than  a  person  in  his  condition  might 
*      -J  be  expected  to  carry  with  him.     Marsh  v.  Home  has  no  bearing  upon 
the  present  case,  because  the  owner  of  the  goods  had  notice  of  the  limitation 
of  the  carrier's  contract,  and  the  carrier  was  not  chargeable  with  gross  negli- 
gence.   There  is  no  ground,  therefore,  for  granting  a  new  trial  in  the  present 
case,  and  the  rule  must  be  discharged. 

BuRRouoR,  J.,  as  having  presided  at  the  trial,  declined  giving  any  further 
opinion. 

Gaseleb,  J.,t  commenting  upon  the  facts  of  the  case,  naid,  that  though  no 
positive  act  of  gross  negligence  had  been  proved,  enough  had  been  proved  to 
lead  the  jury  to  infer  that  the  loss  could  not  have  happened  without  gross  negli- 
gence on  the  part  of  the  defendants'  servants ;  the  case,  therefore,  had,  in  bis 
opinion,  been  property  left  to  the  jury,  and  the  rule  must  be 

DischargecL 

t  Pass,  J,  was  abient,  being  ill. 
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TOOK  V.  TUCK. 

Where  defendant  entered  into  ■  composition  to  pay  his  creditors  6«.  8d.  in  the  pound,  vpoa 
condition  of  being  released,  and  nearly  two  years  afterwards  gave  one  of  tbem.  wboBad 
agreed  to  sign  the  composiiion  deed,  a  bond  for  the  residue  of  her  debt,  wiihoai  the 
knowledge  of  the  other  creditors ;  she  not  having  received  the  amount  of  her  composi- 
tion, but  divers  of  the  other  creditors  having  signed  the  deed  and  received  their  compo- 
sition :  Held,  thai  an  action  might  be  sustained  on  this  bond. 

In  an  action  on  a  bond,  conditioned  for  the  payment  of  money,  a  verdict  hid 
been  given  for  the  defendant  on  the  following  plea;  the  jary  finding  that  the 
circumstances  therein  stated  were  true; 

*That  before  the  making  of  the  supposed  writing  obligatory  and  r«oo5 
condition,  (to  wit)  on  the  24th  of  December,  1818,  the  defendant  was  ^ 
indebted  to  Mary  Juler,  in  a  certain  large  sum  of  money,  (to  wit)  the  sum  of 
810/.,  together  with  certain  interest  due  to  the  said  M.  Juler  thereon ;  and  also 
to  divers  other  persons  in  divers  other  large  sums  of  money :  and  the  said 
defendant  having  before  that  time  become  embarrassed  in  his  circumstances, 
and  unable  to  pay  the  said  M.  Juler  and  his  said  other  creditors  their  just  debts 
aforesaid,  in  consideration  thereof,  and  that  certain  friends  and  relations  of  the 
defendant's  had  agreed  to  assist  him,  the  defendant,  in  and  about  the  paying  a 
certain  composition  upon  his  said  debts ;  it  had  been  agreed  by  and  between 
the  said  defendant  and  the  said  M.  Juler,  and  the  other  creditors  of  the  said 
defendant  respectively,  that  the  said  M.  Juler  and  the  said  other  creditors  wotiM 
accept  and  receive  a  composition,  then  and  there  specified  and  agreed  upon,  to 
wit,  0««  Sd.  in  the  pound  upon  the  amount  of  their  several  debts,  and  would 
thereupon  release  and  discharge  the  said  defendant  from  all  claims  and  demands 
in  respect  thereof;  and  that  afterwards,  (to  wit)  on,  Scc.^  (to  wit)  at,  Ac,f  difen 
of  the  creditors  of  the  said  defendant,  confiding  in  the  said  agreement,  did 
receive  of  and  from  the  said  defendant,  the  said  composition  upon  their  resped* 
ive  debts ;  and  did  thereupon,  in  pursuance  of  the  said  agreement,  by  a  certain 
indenture,  sealed  with  their  respective  seals,  and  bearing  date  a  certain  daj 
and  year  therein  mentioned,  acquit,  release,  and  for  ever  discharge  the  said 
defendant  of  and  from  their  several  respective  debts  and  claims  upon  him  the 
said  defendant  in  respect  thereof;  whereof  the  said  M.  Juler  then  and  there 
had  notice.  That  afterwards,  on  the  1 1th  of  October,  1820,  (to  wit)  at,  d^M 
the  said  supposed  writing  obligatory  was  obtained  by  the  said  plaintiff  in  trust 
from  the  said  ^defendant  by  fraud  and  covin,  that  is  to  say,  that  the  said  r§M 
plaintiff,  at  the  request  of  the  said  Mary  Juler,  obtained,  accepted,  and  ^ 
rec/cived  the  same  of  the  said  defendant  in  trust,  to  secure  to  the  said  plaintifl' 
the  residue  of  the  said  debt  and  interest  thereon  then  due  by  the  said  defendant 
to  the  said  Mary  Juler,  deducting  the  amount  of  the  said  composition  upon  the 
amount  thereof,  corrupdy,  unlawfully,  and  without  the  knowledge  or  consent, 
and  in  fraud  of  the  other  creditors  of  the  said  defendant  as  aforesaid,  and  not 
otherwise  howsoever. 

Cro»9y  Serjt.,  obtained  a  rule  nin  to  enter  up  judgment  non  obstanft  vert' 
dido,  on  the  ground  that  the  jury  had  not  found  fraud,  but  only  the  circom- 
stances  stated  in  the  plea ;  and  that  those  circumstances  disclosed  no  fraud  or 
collusion,  the  bond  having  been  given  voluntarily  several  months  after  tbe 
defendant  had  entered  into  the  composition  with  his  creditors. 

fFilde,  Serjt.,  who  showed  cause,  urged  that  after  consenting  to  accept  the 
composition  which  the  other  creditors  had  agreed  to  receive  in  discharge  of 
their  debts,  Mary  Juler  was  guilty  of  a  fraud  on  them  in  requiring  any  secority 
for  the  residue ;  and  he  cited  Butler  ▼.  Rhodes,  1  Esp.  236,  and  Ex  pertt 
Sadler,  15  Ves.  52,  to  show  that  a  creditor  who  agrees  to  a  composition  with 
his  debtor,  is  not  permitted  to  sue  for  the  whole  of  his  demand.  The  plea  was 
framed  according  to  the  principle  laid  down  in  HM  v.  Montague,  2  M.  &  ^ 
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377.    If  the  bond  were  part  of  a  contrivance  to  enable  Mary  Jaler  to  receive 
more  than  the  other  creditors,  it  could  not  be  supported. 

Cur.  adv.  vub. 

*2271  *BiB8T,  C.  J.  The  plea  amounts  to  this,  and  no  more,  That  the 
-J  defendant,  being  unable  to  pay  his  creditors  in  full,  they,  on  the  24th  of 
December,  1818,  had  agreed  to  take  Os.  Sd.  in  the  pound,  and  to  release  him 
from  the  payment  of  the  remainder  of  their  debts :  that  Mary  Juler,  for  whom 
the  pldinlifis  are  trustees,  was  a  party  to  this  agreement,  and  that,  in  pursuance 
of  this  agreement,  divers  of  the  defendant's  creditors  did  receive  a  composition 
of  so  much  in  the  pound,  and  did  by  deed  release  the  defendant  from  all  claim 
to  the  remainder  of  their  respective  debts :  that  Mary  Juler  had  notice  of  this : 
that  nearly  two  years  a(\er  this  agreement,  namely,  on  the  11th  of  October, 
1820,  the  bond  on  which  the  action  was  brought,  was  obtained  from  the  defend* 
ant  in  fraud  of  the  other  creditors.  The  plea  precludes  the  defendant  from 
going  into  general  evidence  of  fraud,  for  it  states  in  what  the  fraud  and  covin 
consists,  namely,  the  plaintiff's,  at  Mary  Juler's  request,  taking  this  bond  for 
the  residue  of  her  debt^  after  allowing  for  the  amount  of  the  composition,  with- 
out the  knowledge  and  consent,  and  in  fraud  of  the  other  creditors. 

It  will  be  observed,  tliat  it  is  not  stated  that  Mary  Juler  was  ever  paid  her 
composition,  or  that  all  the  creditors  were  paid  their  composition,  and  that  all 
of  them  released.  The  language  of  the  plea  is,  that  divers  of  the  creditors  took 
the  composition  and  released.  Proof  that  two  out  of  an  hundred  creditors  had 
been  paid  their  composition,  and  had  released  the  defendant,  woul''  rapport  this 
allegation.  The  bond  was  not  given  till  nearly  two  years  after  the  agreement 
for  the  composition.  The  plea  does  not  state  that  the  bond  was  thought  of, 
much  less  agreed  for  before  or  at  the  time  of  the  composition. 

If  Mary  Juler  was  not  paid  her  composition,,  and  only  some  of  the  body  of 
^Mo-i  creditors  got  their  composition  and  *released,  it  could  not  be  contended 
^  that  her  debt  was  dbchaiged  by  an  agreement  not  performed  by  those 
who  contracted  with  her :  in  such  a  case  there  would  be  no  consideration  for 
her  giving  up  what  was  originally  due  to  her.  If  she  was  paid  her  composi- 
tion, and  all  the  other  creditors  were  paid  their  compositions,  then,  according  to 
the  cases  of  Butler  v.  Rhodes  and  Brady  v.  Shield  1  Camp.  146,  the  defendant 
was  relieved  from  the  remainder  of  his  debts,  and  was  become  as  to  all  bis 
creditors  a  free  man.  He  could  not  have  been  sued  upon  the  original  contracts, 
but  if  he  chose  voluntarily  to  give  a  bond,  even  at  the  pressing  solicitation  of 
Mary  Juler,  there  is  no  principle,  no  authority  to  protect  him  against  a  suit  on 
a  bond  so  given.  The  giving  a  bond  under  such  circumstances  is  no  fraud  on 
the  other  creditors.  If  the  defendant  became  rich,  and  Mary  Juler  poor,  as 
might  be  the  case  in  the  course  of  two  years,  what  is  there  in  law  or  morality 
to  prevent  him  from  paying  her  what  she  had  lost  by  him ;  or,  if  he  had  not 
the  money  immediately  at  hand,  giving  her  a  security  to  pay  it  at  a  more  con- 
venient time  ?  A  bond  given  under  such  circumstances  is  a  voluntary  bond, 
and  binding  on  the  obligor,  upon  the  same  principle  that  a  bond  given  by  a 
bankrupt  after  he  has  fairly  obtained  his  certificate,  is  binding  pn  such  bank- 
nipt  :  as  it  was  not  given  or  agreed  to  be  given  at  the  time  of  the  composition, 
it  is  no  fraud  on  the  other  creditors. 

Mary  Juler  accepted  the  composition  upon  the  same  terms  as  the  otlier  cre- 
ditors; she  had  then  no  reason  to  expect  that  she  should  be  paid  any  more  than 
her  composition.  It  is  the  pretending  to  accept  the  same  terms  as  the  other 
creditors,  and  so  encouraging  them  to  come  into  the  arrangement,  when  the 
party  so  pretending  has  at  the  time  secured  to  himself  some  advantage,  of 
•229-1  which  *the  others  are  not  to  partake,  which  constitutes  the  fraud  on  the 
-^  other  creditors.    There  is  no  deceit  of  this  sort  in  the  present  case. 

In  Cockshot  ▼•  Bennett  2  T,  R.  7689  the  note  on  which  the  action  was 
brought,  was  given  before  the  deed  of  composition  was  signed  by  the  pUuntiflTy 
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and  for  the  express  purpose  of  inducing  him  to  sigrn  the  deed.    In  Butler  ▼. 
Rkodt%  and  Brady  v.  ShxeU  no  new  promise  was  made.     The  parties  rested 
their  claims  on  the  original  liability  of  the  defendants,  which  was  discharged 
by  the  composition.     In  Ex  parte  Sadler^  the  notes  on  which  the  petitioners 
desired  to  prove  a  debt,  were  obtained  by  them  before  they  would  execute  the 
deed  of  composition.     The  Lord  Chancellor  puts  the  fraud  on  the  other  credit- 
ors on  the  same  principle  that  1  have  laid  down  in  this  case ;  his  Lordship 
says,  **If  it  is  competent  to  six  out  of  seven  creditors  to  obtain  other  securities 
for  the  same  amount,  the  seventh  is  imposed  upon,  as,  instead  of  having  the 
evidence  of  the  other  six,  that  the  act  which  he  is  about  to  do  is  reasonable, 
proved  by  the  same  act  on  their  part,  he  is  circumvented  by  their  obtaining 
from  their  debtor  an  advantage  which  they  will  not  give  him  as  against  them- 
selves.*'    In  paffe  58,  he  says,  ^  this  advantage  is  obtained  at  the  tame  instant 
when  they  are  desiring  the  other  creditors  to  take  the  security  of  the  debtor 
•lone.*' 

The  rule  for  entering  a  judgment  for  the  plaintiff,  notwithstanding  the  ve^ 
diet  found  for  the  defendant  on  this  plea,  must  be 

Absolnle. 


•CORMACK  V.  BAIN,  a  Prisoner.  [•230 

Insolvent ;  discbarge. 

The  defendant  not  being  able  to  find  the  plaintifTs  place  of  abode,  caused 
plaintiff's  attorney  to  be  served  with  nonce  of  his  intention  to  be  brought  up 
in  this  court,  to  be  discharged  under  the  act  for  the  relief  of  insolvent  debtors. 
The  plaintiff  *s  attorney  at  the  same  time  refused  to  disclose  the  plaintiff** 
residence. 

These  facts  having  been  stated  in  the  defendant's  agent's  affidavit  of  service 
of  the  above  notice,  which  affidavit  was  filed  two  days  previously  to  the  insol- 
vent's being  brought  up,  and  the  plaintiff's  attorney  having  deposed  nothing 
in  the  way  of  answer, 

The  Court  refused  to  permit  him,  in  lieu  of  the  plaintiff,  to  give  the  usual 
undertaking  for  allowing  the  insolvent  his  sixpences,  and  the  insolvent  was 
dischai^ed.t 

t  A  note  for  the  payment  of  the  sixpences  was  prepared  by  the  attorney,  but  was  heU 
defective  for  not  stating  the  day  of  the  week  on  which  they  would  be  paid. 


BROWNE  V.  POWELL. 


Where  cattle  distrained  damage  feasant  were  in  a  private  poand,  and  the  ditiTaiaor 
admitted  they  were  about  to  be  forwarded  to  a  public  pound :  Held,  thai  a  tender  of 
amends  made  while  they  were  in  the  private  pound  was  not  too  laie. 

RKPLCvm  for  sheep.     Avowry :  sheep  damage  feasant  in  avowant's  close. 
Plea  in  bar,  among  others,  tender  of  amends  before  impounding,  and  issoe 
thereon. 
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*A(  the  trial  before  BMonqu^U  Serjt,  last  Hereford  Assixes,  the  exi- 
deDce  as  lo  the  tender  was  as  follows.  The  sheep  having  been  distrained 
by  the  avowant,  and  having  been  placed  in  an  out-house  at  Dilwyn,  about 
two  hundred  yards  from  the  place  where  they  were  taken,  the  plaintiff's 
son  applied  to  the  aTowant*s  wife  for  the  sheep ;  no  one  else  being  on  the 
premises.  The  plaintiff's  son  had  done  business  before  with  the  avowantls 
wife  on  the  subject  of  impounding  the  same  sheep,  and  she  had  been  to  the 
avowanl'a  house  when  the  avowant  had  distrained  plaintiff's  stock.  Upon 
being  asked  what  amends  she  required,  she  said  23j.  if  they  did  not  impound 
the  sheep,  and  %^t»  if  they  took  them  to  the  public  pound  at  I«eominster.       ' 

The  plaintiff's  son  then  made  a  tender,  which  was  refused  as  insufficienL- 

Oil  the  part  of  the  avowant  it  was  contended,  that  the  taking  tlie  sheep  to 
the  out-house  was  an  impounding,  and  that  the  tender  came  too  late*  But  the 
learned  Serjeant  being  of  a  contrary  opinion,  a  verdict  was  found  for  the  plain- 
tiff, on  the  issue  offender,  and  the  jury  were  dischaiged  on  the  oUier  issues.' 

fFilde.  Sarjt.,  moved  for  a  rule  nUi  to  set  aside  the  verdict;  which,  having 
been  granted, 

The  Court,  without  hearing  the  other  side,  now  called  on  him.  to  support; 
when  he  argued. 

First,  that  the  tender  came  too  late,  the  sheep  being  already  impounded; 
and  h'j  cited  Com.  Dig.  DUtreu^ {D);  Co.  Lit.  47  b;  Fiiz.  N.  B.  100,  lo  show 
that  any  place  of  confinement  might  be  employed  as  a  pound  at  the  option  of 
the  distrainor,  even  on  the  spot  where  the  cattle  were  distrained. 

Next  he  contended,  that  there  was  do  sufficient  proof  that  the  wife  was  the 
*2321  authorized  agent  of  her  husband;  ^that  at  the  utmost  she  could,  under 
^  the  circumstances  of  the  case,  only  be  considered  as  a  servant,  and  tha* 
a  tender  of  amends  to  a  servant  or  bailiff  was  insufficient,  such  a  person  no. 
being  »ble  to  judge  of  the  amount  of  damages.  PUkingtorCs  case,  5  Rep.  76  a ; 
Cro.  Eiiz.  813. 

Best,.  C.J.  Two  objecdons  have  been  made  to  the  verdict  in  this  case; 
that  the  tender  which  has  been  proved  was  not  made  to  the  proper  person,  and 
not  till  after  the  sheep  were  impounded.  The  first  objection  is  answered  by 
the  evidence,  which  shows  clearly  that  this  woman  was  the  agent  of  her  hus- 
band, and  had  acted  for  him  upon  similar  occasions  before,  when  her  authority 
was  acknowledged;  she  retained  the  authority  therefore  till  it  was  counier- 
manded.  1  agree  to  the  position  in  Piikingfon^t  case,  tliat  the  servant  die- 
training  ie  not  always  the  person  to  whom  tender  of  amends  can  be  made ;  for 
I  may  authorize  a  person  to  distrain  whom  1  could  not  trust  to  receive  the 
amends.  But  there  is  in  this  case  abundant  evidence  to  show  that  the  wife 
was  authorized  to  receive. 

The  next  question  is,  whether  the  cattle  were  legally  impounded  before  the 
tender  of  amends  was  made.  Upon  this  part  of  the  case,  the  wife's  declara- 
tions which  accompany  the  act  she  was  authorized  to  do,  may  properly  be 
taken  into  account ;  and  if  so,  the  catde,  at  the  Uta6  of  the  tender,  were  clearly 
destined  for  the  pound  at  Leominster.  Even  if  tl^is  had  been  otherwise,  it  is 
by  no  means  clear  that  the  confinement  in  which  thfe  sheep  were  at  first  placed 
would  have  been  a  sufficient  pound  lo  make  a  tendtr  of  amends  too  late.  It  is 
not  necessary  now  to  decide  that  point,  but  it  seems  that  the  pound  of  the  loid 
*233l  ^^  ^^  manor  is  the  only  pound  for  *such  a  purpose ;  if  it  were  othef- 
^  wise,  the  distrainor,  by. impounding  on  the  spot  where. he  takes  the 
catde,  or  very  near,  might  exclude  the  possibility  of  any  tender  of  amends 
being  made.  The  pound,  therefore,  which  will  exclude  such  a  tender,  muft 
be  a  poottd  in  which  the  catUe  are  no  bnger  in  the  custody  of  the  party ;  aod 
1  am  ooftfirmed  in  this  by  the  language  in  PUkingtofCi  case,  where  it  wae 
resolved  by  the  whole  Court,  that  a  tender  is  too  late  after,  the  cattle  are  in  lA^ 
custody  m  the  law.    But  in  the  fieaent  case  the  agent  of  the  diataioor  adinil* 
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that  the  cattle  were  destined  for  another  pound;  and,  therefore,  the  rule  to  set 
aside  the  verdict  roust  be  discharged. 

BuRRouoH,  J.  There  is  ample  evidence  to  show  that  the  wife  wu  the  agent 
of  the  husband ;  and  with  respect  to  the  pound,  a  public  pound  differs  in  many 
respects  from  a  private  one.  In  the  private  pound  the  distrainor  is  bound  to 
find  fodder  for  the  cattle  distrained,  in  the  public  not;  a  tender,  therefore,  maj 
well  be  excluded  in  one  case  and  not  excludtd  in  the  other.  If  the  wife  vas 
agent  to  her  husband,  the  tender  in  this  case  was  valid. 

Gaselek,  J.  The  evidence  as  to  the  agency  of  the  wife  is  not  contradicted 
on  the  other  side;  and  it  also  appears,  that  the  ultimate  destination  of  the  sheep 
was  the  pound  at  Leominster.  It  seems  consonant  with  good  sense,  that  wiih 
leference  to  the  time  of  a  tender,  a  distinction  should  t^  made  between  the 
custody  of  the  party  and  the  custody  of  the  law.  If  the  custody  of  the  psity 
were  sufficient  to  exclude  a  tender,  no  tender  could  ever  be  made ;  but,  accord- 
ing to  the  old  maxim,  a  reasonable  time  for  making  the  tender  ought  always  to 
be  allowed.  However,  it  is  not  necessary  to  decide  the  point  upon  the  present 
occasion,  because,  according  to  *the  evidence,  the  sheep  were  deariy  ^^14 
on  their  way  to  an  ulterior  destination.  ^ 

Rule  diBchaiged.t 

t  Pakx,  J.,  was  absont. 


NEWTON  V.  COWE  et  al. 

{a  order  to  rastaiii  an  action  for  pirating  printa,  the  proprietor's  name  and  the  date  of  pnb- 
lieaiion  must  appear  on  the  original  print,  pursuant  to  8  O.  2,  c.  13'  bat  ic  is  not  oeccf- 
aary  that  the  designation  prapnetor  snovld  be  added  to  the  name. 

Thv  was  an  action  on  the  case,  for  the  alleged  piracy  of  nine  engraTiogs 
published  at  different  periods  in  a  monthly  publication  of  the  plaintiff *b,  ciiied 
**The  London  Journal  of  Arts  and  Sciences;"  eight  of  which  engravings  pv- 
ported  to  be  representations  of  patent  inventions,  and  one  of  a  locomotive  »teafi 
carriage,  not  the  subject  of  a  patent. 

At  the  trial  at  Guildhall,  at  the  adjounied  sittings  after  Hilary  term,  belbie 
Gasblbb,  Jm  the  plaintiff*  confined  his  case  to  four  only  of  the  engravings:  nz.. 
*« Murray's  Locomotive  Steam  Engine;**  (first  count;)  **Yardley*s  Glue  Api»* 
-ratus,**  (second;)  ^* Goodman's  Improved  Loom,'*  (seventh;)  and  **  Wright's 
Washing  and  Bleaching  Apparatus,"  (ninth :)  and  it  was  objected  by  defeod- 
ant*s  counsel  that  the  plaintiff  could  not  recover,  inasmuch  as  he  had  not  cod* 
plied  with  the  conditions  of  the  acts  of  parliament,  by  engraving  the  date  o( 
the  publication  with  the  name  of  the  proprietor  on  each  of  the  prints;  for,  wiib 
respect  to  Yardley*s  glue  'apparatus,  and  Goodman*8  loom,  there  was  not  aoj 
date  on  either  of  the  prints,  but  only  Newton,  deh,  at  one  comer,  and  BeUis* 
aculp.,  at  the  other:  the  other  two  had,  in  like  manner,  the  plaintifi^s  name  in 
one  *comer  as  the  delineator,  and  the  name  of  Gladwin  as  engraver  in  r^^ 
the  other  comer,  and  also  the  date,  but  no  designation  of  Newton  as  ^ 
proprietor.  It  was  also  objected  by  defendant's  counsel,  that  with  reference  le 
the  prints  of  the  three  patent  drawings,  (which,  it  appeared,  had  been  engnvcd 
hy  the  plaintiff's  apprentice  on  a  reduced  scalet)  the  plaintiff  could  not  bare 
«iiy  copyright  in  them,  it  being  proved  in  evidence  that  they  were  merel) 
Acopies  of  the  enrolled  drawings  at  the  patent  office,  on  a  reduced  scale. 

The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  Uberty>iiV 
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reserved  for  the  defendants  to  move  to  set  aside  the  verdict  and  enter  a  nousntt, 
and  they  accordingly  foand  a  verdict  for  the  plaintiff  on  the  first,  second, 
seventh,  and  ninth  counts  of  the  declaration,  and  for  the  defendants  on  the 
others. 

By  the  8  G.  2,  c.  18,  *^  Every  person  who  shall  invent  and  design,  engrave, 
etch,  or  work  in  mezzotintOf  or  ehiaro  oscitrOj  or  from  his  own  works  and 
inirention  shall  canse  to  be  designed  and  engraved,  etched  or  worked  in  mezzo* 
tinto  or  ehiaro  oteuro^  any  historical  or  o&er  print  or  prints,  shall  have  the 
sole  right  and  liberty  of  printing  and  reprinting  the  same  for  the  term  of  four- 
teen years,  to  commence  from  me  day  of  the  first  publishing  thereof;  which 
shall  be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  such  print  or  prints.*' 

The  statute  then  prescribes  certain  penalties  against  persons  who  shall  copy 
any  such  prints,  and  limits  the  period  for  bringing  actions  to  three  months. 

The  7  6.  3,  c.  38,  extends  the  provisions  of  the  former  act  to  **  any  print  or 
prints  of  any  portrait,  conversation,  landscape,  or  architecture,  map,  chart,  or 
plan,  or  any  other  print  or  prints  whatsoever,*'  giving  also  a  copyright  for 
twenty-eight  years  instead  of  fourteen,  and  extending  the  time  for  the  com- 
mencement of  actions  to  six  months. 

•2361  *^^  ^®  statute  of  17  G.  8,  c.  57,  it  is  enacted,  that  if  any  persons 
^  shall,  within  the  times  limited  by  the  aforesaid  acts  or  either  of  them, 
*<  engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved,  etched,  or  worked 
in  mezzoHntOf  or  ehiaro  oteuro  or  otherwise,  or  in  any  other  manner  copy  in 
Wie  whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,  any  copy  or  copies  of  any  historical  print  or  prints,  or  any  print  or 
prints  of  any  portrait,  conversation,  landscape,  or  architecture,  map,  chart,  or 
plan,  or  any  other  print  or  prints  whatsoever,  which  hath  or  have  been,  or  shall 
be,  engraved,  etched,  drawn,  or  designed  in  any  part  of  Great  Britain,  without 
the  express  consent  of  the  proprietor  or  proprietors  thereof;"  the  proprietor 
shall,  by  a  special  action  on  the  case,  recover  damages  against  the  person  so 
offending  with  double  costs  of  suit. 

Wiidef  Seijt.,  upon  the  objections  urged  at  the  trial,  moved  for  a  rule  to  set 
the  verdict  aside.  The  statutes  having  given  a  monopoly,  it  is  essential  to  the 
title  of  the  party  who  claims  the  monopoly,  that  he  comply  with  all  the  condi- 
tions attached  to  it  For  the  protection  of  the  public,  it  is  most  material  that 
the  day  of  publication  of  the  print  should  appear,  otherwise  it  is  impossible  for 
a  rival  publisher  to  know  whether  he  offends  or  not.  In  Sayer  v.  DieeVf 
3  Wils.  60,  it  was  held,  that  both  conditions  of  the  act  must  be  complied  wito, 
in  order  that  any  person  may  know  when  the  proprietor's  exclusive  right 
ceases,  and  when  and  against  whom  he  may  be  guilty  of  offending.  In  TViomp' 
son  v.  Symonda,  5  T.  R.  45,  Sayer  v.  Dieey  was  confirmed,  and  Kenton,  C. 
J>>  and  BuLLRR,  J.,  held,  that  the  name  and  date  should  both  appear  on  the 
«237n  print,  both  being  required  in  the  same  section ;  and  M*Murdo  v.  *Smiiht 
^  7  T.  R.  518,  (a  decision  on  the  34  G.  3,  c.  23,  for  the  protection  of 
^e  proprietors  of  new  patterns  in  printed  calico,  the  words  of  which  statate 
are  the  same  as  those  in  8  G.  2,)  is,  in  effect,  an  authority  to  the  same  point. 
It  is  true  that  in  Blaekwell  v.  Harper^  2  Atk.  98,  Lord  Hardwickb  seemed 
to  think  that  the  statute  was  only  directory,  and  that  the  mention  of  the  date 
on  the  print  was  not  necessary ;  but  in  Harrison  v.  Hogg^  2  Ves.  jun.  323,  Lord 
Alvanlbt  said  he  inclined  to  differ  from  Lord  Hardwicke,  as  he  must  believe 
the  name  and  date  to  be  essential  to  the  author's  right.  In  Bedford  v.  Hood^ 
7  T.  R.  620,  and  Roworth  v.  ffUh,  1  Campb.  N.  P.  G.  07,  it  was  held  that 
the  author  of  a  book  might  sue  to  recover  damages  for  a  piracy,  although  his 
^k  were  not  entered  at  Stationers*  Hall.  But  the  8  Ann.  c.  10,  which  gives 
the  author  of  a  book  the  copyright,  vests  the  right  by  one  section,  and  requires 
^e  entry  at  Stationers*  Hall  by  another ;  whereas  the  8  G.  2,  which  gives  the 
pvowietorship  in  prints^  requires  the  insertion  of  the  date  and  naone  in  the  same 
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seciion  which  gives  the  ricfat;  and  in  fFett  v.  IVancitj  5  B.  A  A.  741,  Abbott, 
C.  J.,  ruled,  that  the  whofe  of  a  section  in  17  O.  3,  c.  57,  must  be  token  as  one 
sentence.  Besides,  Beckford  sued  not  on  the  statute*  but  on  the  common  law 
right,  and  it  was  admitted,  that  if  he  had  proceeded  for  the  feoillies  given  by 
the  statute,  he  must  have  proved  the  entry  at  Stationers*  Hall. 

If  then  it  be  necessary  that  the  print  should  show  the  name  ef  lite  proprietor 
as  well  as  the  date  of  publication,  it  is  equally  neeessary  within  die  spirit  of 
the  act,  that  he  should  be  designated  as  proprietor ;  otherwise,  as  was  observed 
in  Sayer  v.  DUty^  another  publisher  would  have  no  means  of  knowing  against 
whom  he  was  offending.  On  each  of  the  four  prihta  in  respect  of  whieh 
*this  action  has  been  brought,  there  are  two  names,  one  described  ss  de-  pma 
lineator,  the  other  as  sculptor ;  but  whieh  of  them,  if  either,  is  pn>>  ^ 
prietor  ?  that,  the  print  nowhere  discloses.  In  BlaekweWv*  Harper^  only  oae 
name  appeared  on  the  print,  so  that  no  mistake  could  arise;  but  in  the  preient 
instance,  it  is  impossible  to  say  whether  the  sculptor  or  delineator,— if  eiths, 
—or  both,  be  proprietors. 

At  all  events,  the  plaindff  is  not  entided  to  a  verdict  on  the  engravings  oftke 
patent  drawings,  sucn  drawings  being  public  property,  and  open  to  ^  copied 
by  all  the  worid.  The  mere  reduetion  of  a  drawing  to  a  size  proper  for  a  book 
will  not  confer  a  copyright :  if  it  would,  a  person  who  had  engraved  a  valoabk 
drawing  upon  a  large  scale,  might  be  defrauded  of  the  benefit  of  his  skill  ud 
labor,  by  any  one  who  chose  to  copy  it  on  a  small  scale.  In  fFyait  v.  B»' 
nardf  8  Ves.  d(  B.  77.  it  was  held  that  no  copyright  could  exist  m  specific- 
tions,  although  acquired  from  the  patent  office  with  some  labor  and  expense. 

Spankie^  Seijt,  contra.  Upon  the  engravings  described  in  the  second  ud 
seventh  counts,  the  date  sufficiently  appears  in  the  circumstance  that  they  fotm 
part  of  a  periodical  work,  the  tide-page  of  which  must  necessarily  indicate  the 
day  of  publication  ;  but  the  provisions  of  the  statute  with  respect  to  name  ani 
date  are  merely  formal  and  directory,  and  ndt  cfssential  lo  the  plainuflTs  tide. 
Biaekweil  v.  Harper  was  decided  shortly  afWr  the  passing  of  the  statnte  of 
8  G.  2,  and  as  a  contemporaneous  exposition  is  entitled  to  great  weight.  lo 
Harr%9on  v.  Hogtt^  Lord  Alvanlby  said  it  was  not  necessary  to  decide  die  qae»* 
don;  and  in  M'Aiurdo.v.  SmUh^  which  is  a  case  on  a  different  act,  there  wu 
only  an  expression  of  opinion  ;  die  *point  was  not  adjudicated.  So  Uiat  ^^ 
there  is  no  ease  which  has  expressly  laid  down  that  the  appearance  of  ^ 
the  name  and  date  on  the  print  are  essential  ingredients  in  the  plaintiflTe  tide. 
The  principle  laid  down  in  Bedford  v.  Hood^  and  in  Rowortk  v.  VVUke^  oogiit. 
therefore,  to  govern  this  case ;  for  there  can  be  no  distinction  between  a  pro- 
perty in  books  and  a  property  in  prints ;  and  if  in  an  action  for  pirating  a  b»k 
It  be  not  necessary  for  the  plaintiff  to  have  given  public  notice  of  his  title  ^ 
an  entry  at  Stationers'  Hall,  neidier  ought  rigid  formalities  to  be  required  with 
respect  to  prints.  At  all  events,  die  plaintiff  is  entided  to  a  verdict  on  the  itA 
and  ninth  counts,  in  respect  of  the  prints  which  exhibit  both  his  name  and  ^ 
date  of  jpublication ;  for  die  acts  have  nowhere  required  Uiat,  in  addition  to  ^ 
name  of  the  proprietor,  the  print  should  exhibit  a^  the  word  proprietor-  ^ 
to  the  objection,  that  die  plaintiff  has  copied  a  specification  in  which  he  his  ao 
property ;  die  answer  is,  he  seeks  no  property  in  die  specification ;  bat  he  ba» 
a  property  in  die  copy  of  die  specificaUon,  which,  if  he  leducea  and  executes 
m  a  style  of  his  own,  he  makes,  to  some  extent,  original ;  as  if  one  were  lo 
make  an  engraving  of  a  statue,  or  of  tapestry,  or  of  a  picture  gallery.  The 
act  expressly  recognises  a  property  in  a  copy  of  such  kind,  for  it  tpeaki 
engravings  taken  from  plans,  Ac.   The  defendant  may  donbdess  copy  the  uvf 

**^«/.r?^**"'  ^^^  ^®  ""**  ^^^  c^Py  Aei^ajntiff's  mgraving  of  it. 
Wt/rfe  was  heard  in  reply.      ""^        ^  "»      -» 

Cur.  adv.  ttH* 
BxsT,  C.  J.     This  was  an  action  on  the  case  for  pirating^  prints :  a  verdie* 
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wa4  fouad  fot  the  plaintiff  on  the  fir^t,  second*  neveotht  and  ninth  counts,  with 
U.  damages  oa  each. 

M4Q-1      ^Objections  were  made  to  the  plaintiff's  recovering  on  these  counts, 
-^  and  the  consideration  of  these  objections  was  reserved  by  Mr.  Jnstiee 
Gasblbb,  who  tried  the  cause. 

The  objection  to  the  verdict  on  the  first  and  ninth  connts  is,  that  the  name 
of  the  proprietor  does  not  ap|>ear  on  the  prints. 

The  words  on  these  prints,  are,  ^  Newton,  del.  1st  May,  1826.  Gladwin, 
seal  p.**  The  words  of  the  statute  of  8  6.  2,  c.  18,  which  gives  a  monopoly 
to  ihe  proprietors  of  prints,  prescribe  that  the  day  of  the  first  publishing  **  shall 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  such  print  or  prints."  The  words  on  Utieae  prints  do  not  airectly 
designate  that  the  plaintiff  is  the  proprietor,  nor  do  I  believe  that  it  has  ever 
been  stated  on  any  print  that  was  ever  published  who  was  the  proprietor.  Nor 
in  any  one  of  the  cases  which  have  been  decided  in  favor  of  engravers,  has  the 
word  proprietor  ever  appeared  upon  the  print 

III  Blaekwell  v.  Harper^  which  was  decided  shortly  after  the  passing  of  the 
act,  the  designer's  and  engraver's  names  only*  were  on  the  print  in  the  same 
form  as  here.  It  has  been  the  uniform  practice  so  to  print  the  names  of  the 
proprietors,  and  it  would  destroy  much  valuable  property  in  prints  to  hold  that 
this  is  not  sufficient. 

The  words  of  the  act  are  satisfied  by  the  disclosure  of  the  proprietor's  name ; 
this  is  a  snflicient  indication  of  the  peraon  who  is  to  be  applied  to  for  leave  to 
copy  the  print;  coupled  with  the  date,  it  shows  how  long  the  designer  has  had 
the  monopoly,  and  fully  accomplishes  the  two  objects  or  the  act. 

The  same  objection  was  raised  in  BiackweU  v.  Harper^  but  it  was  treated  as 

of  no  importance  by  Lord  Hardwicke.     The  silence  of  Westminster  Hall  on 

Mi  1-1  the  point  in*all  the  subsequent  cases,  coupled  with  the  uniform  practice 

•^  of  engravers,  satisfies  us  that  we  are  warranted  in  putting  the  same  con* 

itruction  on  the  act. 

The  objection  which  applies  to  the  second  and  seventh  counts  is,  that  the 
prints  to  which  these  counts  relate  have  not  the  date  of  their  publication.  I 
vili  first  consider  this  in  the  authorities  which  are  to  be  fouud. 

IT  these  are  consistent,  we  are  bound  by  them,  even,  although  our  own  minds 
do  not  approve  the  principles  on  which  they  rest.  There  would  otherwise  be 
no  certain  rule  which  could  be  known  to  those  who  are  required  to  conform  to 
the  hv. 

If  the  decisions  are  contradictory,  we  are  to  consider  the  reasons  given  fo 
them  by  those  who  pronounced  them. 

If  our  predecessors  have  given  no  reasons  for  their  judgment,  or  the  reasons 
given  for  conflicting  judgments  are  equally  unsatisfactory,  we  are  to  put  that 
construction  on  the  statutes  which  our  own  unfettered  judgment  induces  us  to 
think  the  legislature  intended  should  be  put  on  them. 

The  first  case  is  Blaekwell  v.  Harper^  Atkins,  92,  better  reported  in  1  Bar 
nardi8U)n«2IO.  In  that  case  the  time  was  not  mentioned  when  the  plaintiff 
first  published.  The  Chancellor  was  of  opinion,  ^  that  the  words  of  the  act 
requiring  the  insertion  of  the  dates  were  directory  ontyt  and  not  deieriptive^ 
and,  therefore,  the  day  is  only  necessary  to  be  insertea  on  prints  where  the 
penalty  of  the  act  is  intendea  to  be  taken  advantage  o/*."  But  in  Barnardis- 
ton  this  important  passage  is  added :  ^  That  as  the  circumstance  of  inserting 
the  day  was  not  complied  with,  he  would  grant  an  injunction  to  restrain  the 
defendant  from  publishing  the  prints  for  the  future,  but  would  not  direct  an 
account  of  the  profits  of  those  already  published."  And  then,  at  the  close  of 
•2421  ^i^  judgment,  he  is  represented  to  say,  ^*  it  is  matter  of  *doubt  whether 
^  the  clause  ought  to  be  construed  directory  or  descriptive." 

If  his  Lordship  was  right  that  the  plaintiff  was  not  entided  to  an  account  for 
by-gone  profits,  why  is  this  plaintiff  entided  to  recover  damages  for  a  by-gone 
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mjnryt  The  aathority,  thereforey  is  rather  in  &vor  of  the  objeetioD  thaa 
against  it.  The  Chancellor,  indeed*  seems  influenced  by  the  dediion  of  Bal- 
lard V.  fFaHter^  which,  as  cited  in  Blackwdl  t.  Harper^  and  it  is  not  to  be 
found  elsewhere,  was  a  decision  on  the  8  Ann.  c.  19,  and  related  to  a  book 
which  had  not  been  entered  at  Stationers'  HalL  But  the  words  of  that  act  are 
diflferent  from  those  of  the  acts  relating  to  prints. 

The  words  of  the  statute  of  Anne  are,  **  that  nothing  in  thU  act  shall  bt  em- 
Mirued  to  tubjeei  any  bookstlkr  to  foHtUurt%  by  reason  of  the  printiof  uj 
book,  unless  the  title  of  the  copy  shul  be  registered  with  the  StaticHieri*  Com- 
pany.** Consequently,  no  forfeitures  could  be  incurred  unless  where  a  proper 
enury  had  been  made  at  Stationers*  Hall.  But  in  the  8  6.  2,  the  same  clause 
which  gives  the  proprietor  the  monopoly,  requires  him  to  engrave  on  his  plaie 
the  date  of  publication. 

The  next  case  is  Hwrruon  ▼•  Hogg^  where  Lord  Altamubt  (one  of  the  safeK 
guides  in  Westminster  Hall)  says,  **  I  am  glad  I  am  relieved  from  determiniiii 
on  that  act;  for  at  present  I  am  inclined  to  differ  from  Lord  Hardwicke.  i 
muf/  believe  thai  it  ii  eeeetUial  to  the  plaini^e  right  to  inMeri  the  daU; 
many  good  reaeone  require  thai  the  dale  ehmdibe  an  the  plate.** 

The  third  case,  Tftompson  v.  Symonde^  was  an  action  on  the  case  on  the 
17  G.  3.  This  point  does  not  appear  to  have  been  made  at  the  trial,  nor  was 
it  the  point  decided ;  but  Bullbr,  J.,  says,  ^  fFhen  the  legieleUure  give  tkt 
monopoiy^  they  require  that  the  date  ana  name  of  the  pereon  entitled  to  tk 
monopoly  ehould  appear  f  both  of  which  are  required  in  the  tame  tecfton." 

^AfMurdo  V.  Smith  was  an  action  on  the  case  for  pirating  a  pattern  rMJi 
for  printing  calico,  contrary  to  34  G.  3,  c  23,  the  words  of  which  are  ■- 
substantially  the  same  as  in  the  first  of  these  acts.  Upon  a  motion  in  anest 
of  judgment,  liord  Kehyon  said,  **I  am  clearly  of  opinion  that  it  was  necessaiy 
for  the  plaintiffs,  who  undertook  to  prove  an  mvasion  of  their  right  during  the 
existence  of  the  monopoly,  to  prove  that  they  had  printed  the  date  on  ihdr 
elothf  otherwise  they  could  not  have  obtained  a  verdict.**  Judgment,  indeed, 
was  given  for  the  plaintiff  in  that  case,  because  enough  was  proved  at  Nisi 
Prius  to  entitle  the  plaintiff  to  recover,  and  the  objection  did  not  arise  on  the 
record ;  but  in  the  present  instance  the  objection  has  been  made,  and  the  proof 
has  failed  at  Nisi  Prius. 

Beckford  v.  Hood  was  an  action  on  the  case  for  pirating  a  book:  the  work 
was  not  entered  at  Stationers*  Hall,  and  the  question  was,  whether  an  action 
on  the  case  could  be  maintained  for  the  injury  to  the  plaintiff's  right,  or  whether 
he  must  sue  for  the  penalties  given  by  the  statute  T  That  was  the  only  qoestioD 
that  Lord  Kbhton  and  the  other  Judges  appear  to  have  considered.  Lord 
Kbnyon  said  the  entry  at  Stationers*  Hall  was  to  be  a  warning  not  to  iocor 
penalties.  The  decision,  however,  was  on  a  different  statute ;  and  calling  on 
another  not  to  injure  rights  is  a  different  thing  from  suing  for  forfeitures. 

The  only  remaining  case  is  that  of  Roworth  v.  IVilks^  in  which  Lord 
Ellbnborouoh  did  not  fully  decide,  but  reserved  the  point  for  the  opinion  of 
the  Court.     The  case,  however,  was  never  brought  before  the  CourL 

The  reporters  of  these  conflicting  decisions  have  not  given  us  the  reasons 
which  induced  the  different  Judges  to  give  such  contradictory  judgments. 

I  have  no  scales  by  which  to  ascertain  the  comparative  weight  of  the  author* 
ity  of  men  all  equally  ^eminent.  We  must,  therefore,  go  back  to  the  1-^44 
fountain  head — the  statutes.  ^ 

The  decision  of  the  House  of  Lords,  although  on  tlie  statute  of  Anne  re^^ 
ing  copyright,  has  established  a  principle  that  precludes  the  right  of  a  commoo- 
law  monopoly  on  engravings  since  the  statutes  of  8  G.  2,  c.  7,  and  17  6.  3, 

The  8  G.  2  enacts,  that  **  every  person  who  shall  invent  and  design,  engrave, 
etch,  or  work  in  mezzotinto  or  ehiaro  oecuro^  or  from  his  own  works  and 
invention,  shall  cause  to  be  designed  and  engraved,  etched,  or  worked  in  tjuxzO' 
Unto  or  Maro  oseuro  any  historical  or  other  print  or  prints,  shall  have  the  uk 
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right  and  liberty  of  printing  iind  reprinting  the  same  for  the  term  of  fourteen 
years,  to  commence  from  the  day  of  the  firet  publiehing  thereof;  which 
shtdl  be  truly  engraved  with  the  name  of  the  proprietor  on  each  piate^  and 
printed  on  every  each  print  or  prints,"  If  I  stopped  here,  I  should  say  that 
the  publication  of  the  dale  of  the  print  was  essential  to  the  monopoly*  but  by 
a  subsequent  section  the  penalty  is  only  given  against  the  copiers  of  eudh 
prints,  that  is,  those  with  the  name  of  the  proprietor  and  the  date  of  publica- 
tion ;  and  all  the  cases  agree  that  the  penalties  at  least  cannot  be  recovered 
unless  these  conditions  are  complied  with. 

The  7  G.  8  extends  the  protection  afforded  by  8  G.  2,  to  those  who  engrave 
or  cause  to  be  engraved  any  print  taken  from  any  picture,  drawing,  model,  or 
sculpture,  as  if  such  prints  had  been  graved  or  drawn  from  the  original  design 
of  such  person. 
The  17  G.  3,  e.  57,  gives  the  remedy  of  an  action  on  the  case. 
Neither  of  the  last  two  acts  repeat  the  qualifications  of  name  and  date,  and 
the  last  has,  after  enumerating  different  sorts  of  prints,  the  words  ^  any  prini 
or  prints  whateoever." 

*2451       *^"^  iStiese  acts  are  in  pari  materia^  and  must  be  taken  together,  and 
■^  it  was  not  necessary  to  repeat  in  the  last  the  qualifications  contained  in 
the  first 

The  right  of  action  given  in  17  G.  3,  is  for  the  piracy  of  plates,  the  monopoly 
jf  which  is  secured  by  the  8  G.  2. 

It  is  impossible  to  suppose  the  legislature  intended  that  the  pnblic  should 
not  have  the  protection  afforded  them  by  the  first  act  against  a  fraudulent  con- 
tinuance of  the  monopoly  beyond  the  term  prescribed  by  that  act. 

There  is  another  objection  to  the  verdict  on  the  ninth  count,  viz.,  that  the 
print  to  which  it  relates  was  engraved  from  a  drawing  of  a  machine  on  the 
specification  of  a  patent;  and  that  the  specification  being  accessible  to  the 
public,  a  person  who  engraves  a  plate  from  a  drawing  taken  from  the  specifi- 
cation is  not  entided  to  a  monopoly  under  tlie  statutes  relative  to  engravings. 

The  drawing  in  this  case  was  made  by  an  apprentice  of  the  plaintiff,  from 
WDteh  the  plate  was  engraved  that  the  defendant  had  copied. 

It  has  been  insisted  that  neither  the  plaintiff  nor  the  person  employed  by' 
hiiu  was  either  the  inventor  or  designer  of  this  engraving. 

It  should  be  observed,  however,  that  the  scale  was  reduced  from  the  drawing 
on  the  specification  of  the  patent.  Such  reduction  requires  labor  and  some 
degree  of  skiU  to  preserve  the  proportions.  This  the  defendant  in  copyipg 
the  engraving  has  the  advantage  of,  while  the  making  this  engraving  requires 
all  the  invention  and  design  which  is  expected  from  an  engraver. 

An  engraver  is  always  a  copyist,  and  if  engravings  from  drawings  were  not 
to  be  deemed  within  the  intention  of  the  legislature,  these  acts  would  afford  no 
protection  to  that  most  dseful  body  of  men,  the  engravers.  The  engraver, 
*2161  ^^^^^^  ^  copyist,  produces  the  'resemblance  by  means  very  different 
-*  from  those  employed  by  the  painter  or  draftsman  from  whom  he' 
copies  ;«-means  which  require  great  labor  and  talent  The  engraver  producee 
his  effects  by  the  management  of  light  and  shade,  or,  as  the  term  of  his  art 
expresses  it,  the  chiaro  oseuro.  The  due  degrees  of  light  and  shade  are  pro* 
duced  hy  different  lines  and  dots ;  he  who  is  the  engraver  must  decide  on  the 
choice  of  the  different  lines  or  dots  for  himself,  and  on  his  choice  depends  the 
success  of  his  print.  If  he  copies  from  another  engraving,  he  may  see  how 
the  person  who  engraved  that,  has  produced  the  desired  effect,  and  so  without 
skill  or  attention  become  a  successful  rival. 

The  first  engraver  does  not  claim  the  monopoly  of  the  use  of  the  picture 

from  which  the  engraving  is  made ;  he  says,  take  the  trouble  of  going  to  the 

picture  younelf,  but  do  not  avail  youraelf  of  my  labor,  who  have  been  to  the 

picture,  and  have  executed  the  engraving. 

Wiihout  the  introduction  of  express  words,  I  shonld  have  thought,  therefore! 
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Ihat  a  ca«e  of  this  kind  fell  within  the  spirit  of  the  set.  But  the  7  6. 3,  e.  98, 
extends  the  protection  of  the  first  statute  to  any  print  of  any  "  map,  diait,  or 
plmi^  or  ontff  oiker  prini  or  priniB  riNktIieeoer.**  The  same  words  are  used  ia 
17  G.  3,  C.67,  and  nothtni^  is  said  as  to  the  place  in  which  Uk  oriinnal  is  is 
he  found.  Lookiogf  therelbre,  at  the  sahject  matter  of  the  law,  at  the  lan^ane 
«m|>loyed  by  the  legislatlire,  and  the  practice  which  has  uniformly  been  fol- 
lowed  by  engravenl,  we  cannot  hesitate  to  determine  that  the  proprietoia  of 
Ibese  prints  are  entitled  to  the  protection  which  is  afforded  by  the  statutes;  a 
decision  we  have  come  to  with  satisfaction*  seeing^  that  they  ezereise  a  branch 
c^art  eminently  useful,  and  which  in  no  slight  degree  emoUU  more*,  nrt  sM 
e9$e  fero9.  They  contribute  also  by  the  tame  means  to  the  eirculation  of  i 
knowledge  of  mechanics,  so  necessary  to  onr  'manufacturea  and  so  use-  r^^fj 
ful  to  the  best  interests  of  the  country.  ^ 

The  verdict  must  be  entered  for  the  plaintiff  on  the  first  and  ninth  eouaii, 
md  for  the  defendant  on  the  others. 

Judgment  for  the  plaintiff  accordingly. 


fiULES  OP  COUHT. 

In  the  matter  of  the  Fleet  Prison,  It  is  ordbrkd,  that  from  and  aAer  the  kvt 
dyiy  of  this  term,  the  Warden  do  cause  the  gates  of  the  said  prison  to  be  dosed 
at  the  hour  of  ten  of  the  clock  at  night  until  Michaelmas,  and  at  the  hoar  of 
nine  of  the  clock  at  night  between  Michaelmas  and  Lady-day,  and  at  the  saad 
hour  of  ten  from  Lady-day  to  Michaelmas  in  future,  and  that  no  person  be 
admitted  into  the  said  prison  during  the  last  hour  preceding  that  at  which  the 
gates  are  so  to  be  closed,  unless  it  be  a  new  prisoner,  or,  in  ease  of  an  emergea^t 
XBndet  the  sanction  of  the  warden  or  his  deputy. 

W.  D.  Bbst. 
J.  Park. 

J.  BuBBOUGlk 

S.  Gaabux. 


.  WHKiXAa  it  has  beeii  suggested  to  vs,  Ihat  inconvenience  may  in  some  esse* 
afbe,  if  the  rule  of  this  Court,  made  in  Hilary  term  last,  respecting  the  taking 
the  acknowledgments  of  persons  levying  fines  or  suffering  recoveries  befoie 
eenmissioners  be  continued  in  its  present  extent ; 

_*-^wp  WHSREAs  it  appears  lo  us  upon  consideration  of  the  matters  so  p^^^g 
angjgested,  that  it  will  be  more  convenient  to  revoke  the  said  rule,  and  *• 
nwke  another  in  lieu  thereof.  It  isthbrepori  orderrd  by  the  Court,  that  from 
and  aAer  die  first  day  of  die  next  term,  die  said  rule  shall  be  and  the  same  is 
hereby  revoked: 

•  And  rr  is  hbrbbt  further  orobred,  that  from  and  after  the  said  first  day 
of  the  next  term,  when  the  acknowledgments  of  any  person  or  persons  levying 
fines  or  suffering  recoveries  shall  be  taken  before  commissioners,  one  at  if »si 
ol  the  commissioners  for  die  taking  die  acknowledgment  of  any  party  to  soch 
fine  or  recovery,  shall  be  a  person  who  is  not  concerned  as  die  attorney,  solici- 
tor or  agent,  or  clerk  to  the  attorney,  solicitor  or  agent  of  any  party' thereto, 
ana  that  m  the  affidavit  to  ke  made  of  die  due  taking  of  sveli  ackaowledgmeflt. 


4483 


4  Bll»GHAM.  4Si^ 


it«l»ll  be  depoeedt  in  addition  to  the  fiictt  novr  required  by  the  rules  of  th» 
Court  to  be  included  io  rach  affidavit,  that  one  (at  least)  of  the  commissioners 
taking  such  acknowledgment  is  not  the  attorney,  solicitor  or  ageni,  or  clerk  to 
the  attorney,  solicitor  or  agent  of  any  of  the  parties  to  the  fine  or  recovery  for 
the  taking  the  acknowledgment  to  which  the  commission,  under  which  he  has 
acted,  has  been  issued,  and  the  name  and  residence  of  such  commissioner  shall 
be  stated  in  such  affidavit. 

It  is  further  ordbrrd,  that  from  and  aAer  the  first  day  of  next  term,  the 
commissioners  do  inquire  of  married  women  whether  they  intend  to  give  up 
their  interests  in  the  estates  to  be  passed  by  any  fine  or  recovery,  without 
having  any  provision  made  for  them  in  return  for  or  in  consequence  of  their 
so  giving  up  such  interests ;  and  if  it  appears  to  such  commissioners  that  any 
provision  is  to  be  made  on  any  such  married  woman,  they  shall  not  take  her 
acknowledgment  until  they  are  satisfied  that  such  provision  has  been  made ; 
«2491  ^°^  ^^^  ^^  *^^  commissioners  taking  the  acknowledgment  of  such 
•^  married  woman  shall  stale  in  the  affidavit  to  be  made  of  the  due  taking 
such  acknowledgment,  that  such  inquiry  was  made,  and  also  the  answer  given 
thereto,  and  where  any  such  provision  has  been  agreed  to  be  made,  that  he 
the  said  commissioner  is  satisfied  that  the  same  has  been  made;  and  where 
sach  married  woman,  in  answer  to  such  inquiry,  shall  declare  that  she  intends 
to  give  up  her  interest  without  any  provision,  that  he  the  said  commissioner 
has  no  reason  to  doubt  the  truth  of  such  declaration,  and  verily  believes  the 
same  lo  be  true. 

And  rr  is  herrbt  fvrthbr  ordbrko,  that  from  and  after  the  first  day  of  the 
next  term,  the  affidavit  of  the  due  taking  of  auy  acknowledgment  to  any  fine 
or  recovery  shall  be  in  the  form  hereunto  annexed,  with  such  variations  only 
at  the  circumstances  of  the  case  shall  render  necessary,  and  that  the  party  or 
parties  making  the  same,  do  pursue  the  exact  words  of  such  form,  and  do  not, 
unless  absolutely  necessary,  substitute  others  which  he  or  they  may  think 
syaonymous  thereto. 

And  lasdy,  to  avoid  the  delay  and  expense  occasioned  by  any  variance  in 
the  names  of  any  of  the  parties  making  such  acknowledgments  between  their 
signature  thereto  and  the  precipe  prefixed  to  such  acknowledgment,  or  the  dedU 
nuu  potettafem  under  which  the  same  is  taken,  rr  is  ordered,  that  the  com- 
missioners, before  they  sign  their  names  to  the  caption  of  such  acknowledgment, 
do  take  care  that  die  signatures  of  the  parties  correspond  with  the  precipe  and 
dedtmttf,  and  that  if  any  of  the  names  are  not  correcdy  stated  in  the  dedimuSf 
they  forbear  to  take  the  acknowledgment  until  the  writ  shall  have  been  amended 
by  the  proper  officer. 


•850}  •FORM  OF  AFFIDAVIT, 

To  be  made  by  one  rf  the  Commienonere  taking  the  acknowledgment  of  a 

Une  or  Recovery. 


A.  B.,  of  in  the  county  of  Gentleman,  one  of  the  attorneys 

of  His  Majesty's  Court  of  at  Westminster,  and  one  of  the 

csmmiBsioners  named  in  the  writ  of  dedimus  potestatem^  for  taking  the  acknow- 
I^gment  of  the  fine  hereunto  annexed,  Qor,  receiving  the  attorney  or  attorneys 
of  G.  D.,  and  £.  his  wife,]  maketh  oath  and  saith,  That  he  knows  C.  D.,  and 

Vol.  XIU 
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E.  his  wife,  [if  part  only  of  the  conusors,  **two  of'*!  the  conusors  nam^d  in 
the  said  fine,  [or,  if  a  recovery,  the  said  C.  D.,  and  £.  his  wifej  and  thai  the 
same  [or,  if  a  recovery,  the  warrant  of  attorney,  a  copy  whereof  is  hereunto 
annexed]  was  duly  signed  and  acknowledged  hy  them  the  said  C.  D.,  and  E. 
his  wife,  before  this  deponent  and  J.  K.,  Gentleman,  one  other  of  the  attorneys 
of  His  Majesty's  Court  of  at  Westminster,  and  another  of  Uie 

commissioners  named  in  the  said  writ,  on  the  day  and  year  far,  days  and  year] 
mentioned  in  the  caption  [or,  in  the  first  (second  or  third)  caption]  thereof: 
And  that  the  said  G.  D.,  and  E.  his  wife,  and  also  this  deponent  and  the  said 
J.  K.  were,  and  each  of  them  was,  at  the  time  of  the  taking  and  acknowledg- 
ing of  the  said  fine  [or,  warrant  of  attorney]  of  full  age  and  competent  under- 
standinsf,  and  that  the  said  E.  was  [or,  were]  solely  and  separately  examined 
apart  from  her  said  [or,  their  respective]  husband  [or,  husbands]  and  freely 
and  voluntarily  consented  to  and  acknowledged  the  said  fine  [or,  warrant  A 
attorney.]  And  that  the  said  G.  D.,  and  E.  his  wife,  severally  and  respectively 
*knew  the  same  to  be  a  fine  [or,  that  the  said  warrant  of  attorney  was  r^nKt 
intended  for  the  suffering  a  common  recovery]  to  pass  his,  her,  and  ^ 
their  estate  and  estates.    And  this  deponent  further  saith,  that  he,  this  deponent, 

5 or,  the  said  J.  K.,  as  the  case  may  be,  addingr*  if  not  the  commissioner  making 
le  affidavit,  **  whose  place  of  residence  is  at"]  is  not  concenied 

as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent 
of  any  or  either  of  the  parties  to  the  said  fine  [or,  recovery.]  And  this  depC' 
nent  further  saith,  that  in  pursuance  of  the  order  made  by  this  honorable  Court 
in  Easter  term,  in  the  eighth  year  of  the  reign  of  His  Majesty  King  George 
the  Fourth,  respecting  the  acknowledgment  of  fines  and  recoveries,  the  si^ 
commissioners  did  inquire  of  the  said  E.  [or,  if,  more  than  one,  of  each  of  them 
the  said  E.,  &c.,]  whether  she  intended  to  give  up  her  interest  in  the  estates  to 
be  passed  by  such  fine  (or  recovery)  without  having  any  provision  made  for 
her  in  return,  for  or  in  consequence  of  her  so  giving  up  her  interest  in  sueh 
estates ;  and  that  in  answer  to  such  inquiry,  the  said  E.  declared  that  she  did 
intend  to  five  up  her  interest  in  the  said  estates  without  having  any  provision 
made  for  her  in  return,  for  or  in  consequence  of  her  so  giving  up  her  interest, 
which  declaration  of  the  said  this  deponent  has  no 

reason  to  doubt  the  truth  of,  and  verilv  believes  the  same  to  be  true  [or,  declared 
that  a  provision  was  to  be  made  for  her  in  return,  for  or  in  consequence  of  her 
giving  up  her  interest  in  the  said  estates,  and  this  deponent,  before  her  acknow- 
ledgment was  so  taken,  was  satisfied  and  does  now  yerily  believe  that  such 
pfrovision  has  been  made.] 

If  there  are  any  rasures  or  interlineations  in  the  acknowledgment  or  warrant 
of  attorney,  the  affidavit  to  state  that  they  were  made  before  the  parties  signed 
the  *8ame.   And,  if  in  the  caption,  that  they  were  made  before  the  cap-  tm^) 
tion,  mat  they  were  made  before  the  caption  was  signed  by  the  com-  ^ 
missioners. 

Where  the  whole  of  the  facts  cannot  be  spoken  to  by  one  deponent,  the 
necessary  alterations  must  be  made  to  enable  more  tlian  one  deponent  to  stats 
their  respective  parts  of  it. 
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ARGUED    AND    DETERMINED 


IN  THE 


COURT  OF  COMMON  PLEAS 


AMD 


OTHER   COURTS, 


IN 


TRINITY    TERM, 


IN  THE 
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YOUNG  V.  GROTE  et  aL 

A  castomer  of  a  banker  delivered  to  his  wife  certain  printed  checks  signed  by  himself, 
but  with  blanks  for  the  sams,  requesting  bis  wife  to  fill  the  blanks  up  according  to  the 
eztgencf  of  his  business.  She  caused  one  to  be  filled  up  with  the  words,  fifty  poundi 
two  MhUUngi,  the  Jifty  being  commenced  with  a  small  letter,  and  placed  in  the. middle 
of  a  line :— the  figures  £50  2$.  were  also  placed  at  a  considerable  distance  from  the 
printed  £: — in  this  state  she  delivered  the  check  to  her  husband's  clerk  to  leceive  the 
amount;  whereupon  he  inserted  at  the  beginning  of  the  line  in  which  the  word  fifty  was 
written,  the  words  three  hundred  and,  and  the  figure  3  between  the  £  and  the  50. 

The  bankers  having  paid  the  3502.  2«. :  Held,  that  the  loss  must  fall  on  the  customer. 

An  arbitratoFt  to  whom  disputes  between  the  above  parties  had  been  referred, 
found  by  his  award  that  George  Orote  the  elder,  William  Willoughby  Prescott* 
George 'Orote  the  younger,  and  William  George  Prescott,  were  entitled  to  retain 
•^541  the  sum  of  three  hundred  and  *fifly  pounds  two  shillings  and  three- 
J  penes,  the  only  disputed  item  in  an  account  referred  to  in  the  submis* 
sion^  and  that  Peter  Young  had  no  legal  claim  or  demand  whatsoever  against 
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them  in  respect  of  that  item ;  but  stated  upon  the  face  of  his  award  the  Mowing 
facts,  in  order  to  enable  Peter  Youug  to  take  the  opinion  of  the  Court  of  Com* 
mon  Pleas,  whether,  under  the  circumstances,  he  ought  to  bear  the  loss  of 
that  sum. 

Before,  and  in  the  year  1826,  George  Grote  tlie  elder,  W.  W.  Presoott,  G. 
Orote  the  younger,  and  W.  G;  Protcott,  carried  on  business  in  lioodon,  as 
bankers,  under  the  firm  of  Grote  and  Company. 

Peter  Young,  before  and  in  the  year  1826,  kept  cash  with,  and  was  in  the 
habit  of  drawing  ^upoii  Gioto  ft  Co.  drafts  or  orders  for  sums  of  money  oa 
paper  issued  by  the  latter,  containing  printed  forms  of  drafts,  having  in  one 

line  the  names  of  the  bankers,  in  the  second  line  the  words  **pay or 

beareff**  and  at  the  bottom  of  the  draft  the  letter  *'iS;**  a  sufficient  space  being 
left  between  the  second  line  and  the  bottom  of  the  draft  for  a  third  line. 

On  the  12th  of  August,  1826,  P.  Young,  having  occasion  to  quit  his  home 
upon  business,  hy  which  he  was  likely  to  be  detained  for  several  days,  sigsed 
with  his  nameylve  of  these  printed  checks,  without  inserting  in  them  any  dates 
or  sums  of  money,  and  he  left  the  same  in  the  possession  of  his  wife,  and 
desired  her,  in  his  absence,  to  have  them  filled  up  for  such  sums  as  the  pur- 
poses of  his  business  m'u^ht  require.  On  the  19th  of  August,  Mrs.  Young,  in 
order  to  pay  the  wages  of  different  persons  employed  by  her  husband,  required 
the  sum  of  fifty  pounds  two  shilliiigs  and  three  penoe,  and  she  delivered  one  of 
the  checks  so  signed  by  P.  Young,  to  William  Worcester,  a  clerk  of  P.  Youn^, 
and  desired  W.  Worcester  to  fill  it  up  with  the  sum  of  fifty  pounds  two  shiU 
lings  and  three  pence.  Worcester  ^accordingly  filled  it  up  with  diat  rmss 
sum,  and  showed  it  so  filled  up  to  Mrs.  Young,  and  she  desired  him  to  ^ 
get  it  cashed ;  but  the  check,  when  it  was  so  filled  up  and  shown  to  Mrs. 
Young,  presented  the  following  appearance :  the  first  line  contained  in  print  the 
names  of  the  bankers;  the  aecoBd  line  oontained  the  words  Pay  wages  or 
bearer,  the  word  wages  only  being  in  writing,  and  the  third  line  contained  the 
vfordsji/iy  pounds  and  the  figures  2s.  3cf. ;  but  the  word  Jifty  commenced  in  the 
middle  of  that  third  line,  and  with  a  smaU  letter,  so  that  ample  space  in  that 
line  was  left  for  the  insertion  of  other  words  before  the  word  Jjfly:  and  there 
was  at  the  bottom  of  the  draft  the  figures  50.  2.  3.,  but  the  figure  5  was  at  a 
sufiicient  distanee  from  the  letter  £  to  allow  another  figure  to  be  inserted 
between  it  and  the  letter  £•  After  Worcester  had  shown  the  draft  to  Mrs. 
Young  in  this  state,  he,  without  any  authority  from  her  or  from  Peter  Young, 
altered  the  sum  mentioned  in  the  draft  to  three  hundred  and  fifty  pounds  two 
shillings  and  three  pence,  by  inseniwg  in  the  third  line  of  the  draft,  before  the 
word  ,^y,  the  words  ihree  hundred  and^  and  by  introducing  at  the  bottom  of 
the  draft,  between  the  letter  £  and  the  figure  6,  the  figure  8 ;  and  this  alteration 
was  made  in  such  a  manner  that  no  person,  using  due  and  ordinary  diligence, 
could  have  discovered  that  it  had  been  made  improperly  after  the  draft  had 
been  once  filled  up  for  another  sum,  and  signed  by  the  drawer.  The  check  so 
altered  was  presented  by  Worcester  to  Orote  dt  Co.,  and  they  paid  to  him,  id 
pursuance  of  the  order  contained  m  it,  and  which  purported  to  be  that  of  P. 
Young,  three  hundred  and  fifty  pounds  two  shillings  and  three  pence ;  and  in 
an  account  delivered  by  them  to  P.  Young,  they  debited  him  with  that  sum. 
He  objected  to  that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds  two 
shillings  and  three  pence.  The  arbitrator  thought  *lhat  it  was  his  draft  ^^55 
for  that  sum  only,  but  he  thought,  also,  that  he  had  been  guilty  of  gross  ^ 
negligence  by  causing  his  draft  to  be  delivered  to  Worcester  (in  whose  hand- 
writing the  body  of  it  had  been  filled  up)  in  such  a  state  that  the  latter  could, 
and  did,  by  the  mere  insertion  of  other  words,  make  it  appear  to  be  the  draft 
of  Peter  Young  for  the  larger  sum ;  and  that  as  he,  pardy  by  his  negligence, 
had  caused  the  bankers  to  pay  the  larger  sum,  he  was  bound  to  make  good  to 
them  the  loss,  which,  by  reason  of  his  negligence,  they  had  sustained  by  pajii^ 
that  muxkf    If  the  Court  of  Common  Pleas  should  think  that  opinioL  wroag 
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ihen  he  awarded  that  Peter  Young  was  entitled  to  receive  from  Orote  Sl  Co. 
the  sum  of  three  hundred  pounds,  and  ordered  accordingly. 

Whereupon  a  rule  was  obtained  by  WUdty  Serjt.,  calling  upon  Grote  Sl  Co* 
to  show  cause  why  they  should  not  pay  Young  300/.  Wilde  cited  HaU  v. 
FYtiler,  5  B.  &  C.  750,  where  a  cheeky  whidh  was  drawn  by  a  customer  upon 
his  hanker  for  a  sum  of  mondy  described  in  the  body  of  the  check,  having  after- 
wards been  altered  by  the  holder,  who  substituted  a  laiger  sum  for  that  men- 
tioned in  the  check,  but  in  such  a  manner  that  no  person,  in  the  ordinary  coarse 
of  business,  could  observe  it,  and  the  banker  paid  the  larger  sum,  the  Court 
held,  that  he  could  not  charge  the  customer  for  any  thing  beyond  the  sum  for 
which  the  check  originally  was  drawn. 

Thddi/^  Serjt,  showed  cause.  Young  acted  with  negligence  in  leaving  a 
blank  check  to  be  filled  up  by  his  agent;  and  his  agent  acted  with  greater 
negligence  in  permitting  the  sums  to  be  written  on  the  check  in  such  a  position 
as  to  admit  of  the  insertion  of  other  words  without  exciting  suspicion.  Grote 
«2571  ^  ^^'*  ^^  ^'^^  other  hand,  acted  in  the  ordinary  way  of  business,  *for 
-^  they  could  not  refuse  to  cash  a  check  signed  by  their  customer.  In  such 
a  case  the  loss  must  fall  on  the  customer.  The  very  question  had  been  con- 
sidered by  Potier,  Traite  du  Contrat  du  Change,  p.  l,c.  4,s.  99;  who  said^— 
after  distinguishing  between  payments  made  ex  eausu  mandati,  and  ex  oeea* 
iione  tnandatif  and  holding,  contrary  to  Scacchta,  that  in  general,  the  banker 
ought  to  be  responsible  where  he  pays,  in  consequence  of  a  fraud  practised  by 
the  holder,— >*  Cependant,  si  c'etait  par  la  fauie  du  iireur  que  le  banquier  eut 
ete  induit  en  erreur,  le  tireur  n*ayant  pas  eu  ie  soin  d*ecrire  sa  lettre  de  maniere 
a  prevenir  les  falsifications;  puts,  s'il  a%'ait  ecrit  en  chiffres  la  somme  tiree  par 
la  lettre,  et  qu*on  eut  ajoute  zero,  le  tireur  serait  en  ce  cas  tenu  d'indemniser  le 
banquier  de  ce  qu'il  a  souffert  de  la  falsification  dela  lettre,  a  laquelle  le  tireur 
par  8^  faute  a  donne  lieu ;  et  c'est  a  ce  cas  qu'on  doit  restreindre  la  decision 
de  Scacchia." 

Jfall  V.  /W/er  is  clearly  distinguishable.  In  that  case  Hall  had  given  a  check 
to  his  firiend,  properly  filled  up  for  three  pounds :  his  friend  handed  it  over  to 
another,  who,  by  a  chemical  process,  expunged  the  original  sum  and  inserted  a 
larger.  But  Hall  having,  by  his  mode  of  signing  and  drawing  the  check,  given 
no  opening  to  the  fraud,  the  consequences  of  it  fell,  in  the  usual  course,  upon 
the  banker  Fuller,  who,  being  deceived,  paid  a  laige  sum  without  authority. 
In  like  manner,  in  Smith  v.  Mercer^  6  Taunt.  76,  the  drawer  had  done  nothing 
incorrect;  and  the  bankers  were  held  responsible  for  not  knowing  his  hand- 
writing. In  the  present  case.  Young  himself,  or  his  agent,  the  wife,  was  the 
cause  of  the  banker's  being  misled ;  Young,  therefore,  ought  to  bear  the  loss, 
•isfifil  fl^t7(fe.  It  is  the  constant  practice  of  merchants  to  *hare  checks 
-'  signed  in  blank :  they  could  not  carry  on  business  without  doing  so. 
Young's  authority  terminated  when  his  wife  assented  to  filling  up  the  cheek 
with  50/.  2».  What  was  written  afterwards  was  a  forgery,  for  the  conse- 
quences of  which  the  bankers  were  liable  in  the  usual  way.  There  was  no 
negligence  in  Young,  for  his  agent  saw  the  smaller  sum  duly  written  upon  the 
check,  and  both  she  and  Young  acted  bonaftde.  Hall  v.  Fuller  is  in  point; 
for  it  can  make  no  difference  whether  the  forgerv  hn  effected  by  interpolation 
or  by  expunging. 

Best,  C.  J.  Although  I  entertain  no  doubt  on  the  subject,  this  is  a  case  of 
considerable  importance,  and  the  question  has  been  properly  raised  by  the  arbi- 
trator. Undoubtedly,  a  banker  who  pays  a  folrged  check,  is  in  general  bound 
to  pay  the  amount  again  to  his  custom^,  because,  in  the  first  instance,  he  pays 
without  authority.  On  this  principle  the  two  cases  which  have  been  cited 
were  decided,  because  it  is  the  duty  of  the  banker  to  be  acquainted  with  his 
customer's  tiandwriting,  and  the  banker,  not  the  customer,  must  sutfer,  if  a 
payment  be  made  without  anthority. 

But  thotigh  that  rule  be  perfectly  well  established,  yet  if  it  be  the  fault  of  the 
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customer,  tliat  the  banker  pays  more  than  he  ought,  be  cannot  be  called  on  fo 
pay  again.  That  principle  has  been  well  illustrated  by  Potier,  in  commenting 
on  the  case  put  by  Scacchia.  ^^Cependant,  si  c'etait  par  la  fanU  du  tirtur 
que  le  banquier  eut  ete  induit  en  erreur,  le  tireur  n*ayant  pas  eu  le  soin  d*ecsire 
sa  lettre  de  maniere  a  prevenir  les  falsifications ;  puta,  8*ii  avait  ecrit  en  chiffircs 
•la  somme  tiree  par  la  lettre,  et  qu*on  eut  ajoute  zero,  le  tireur  serait  en  ce  cat 
tenu  d'indemniser  le  banquier  de  ee  qu*il  a  soufiert  de  la  falsification  de  la  lettre^ 
a  laquelle  le  tireur  par  sa  faute  a  donne  lieu ;  et  c*est  a  ce  cas  qu*on  doit 
restreindre  la  decision  de  Scacchia.*' 

*In  the  present  case,  was  it  not  the  fault  of  Young  that  Grote  and  Co.  rMrg 
paid  350/.  instead  of  50/.  ?  Young  leaves  a  blank  check  in  the  care  of  ^ 
his  wife.  It  is  urged,  indeed,  that  the  business  of  merchants  requires  them  to 
sign  checks  in  blank,  and  leave  them  to  be  filled  up  by  agents.  If  that  be  so, 
the  person  selected  for  the  care  of  such  a  check  ought  at  least  to  be  a  person 
conversant  with  business  as  well  as  trustworthy.  But  it  was  not  likely  thai 
the  drawer's  wife  should  be  acquainted  with  business,  and  she,  acting  as  her 
husband's  agent,  ought  not  to  have  trusted  to  receive  the  contents  of  the  cheek, 
any  person  with  whose  character  she  was  not  perfectly  acquainted.  If  Young, 
instead  of  leaving  the  check  with  a  female,  had  left  it  with  a  man  of  busioess 
he  would  have  guarded  against  fraud  in  the  mode  of  filling  it  up ;  he  would 
have  placed  the  word  fifty  at  the  beginning  of  the  second  line ;  and  would  ha?e 
commenced  it  with  a  capital  letter,  so  that  it  could  not  have  had  the  appearance 
of  following  properly  afler  a  preceding  word :  he  would  also  have  placed  the 
figure  b  so  near  to  the  printed  J6  as  to  prevent  the  possibility  of  interpolation. 
It  was  by  the  neglect  of  these  ordinary  precautions  that  Grote  and  Co.  were 
induced  to  pay.  The  case  of  Smith  v.  mercer  bears  no  resemblance  to  the 
present;  but  Chambrk,  J.,  grounded  his  judgment  on  the  same  principle  as 
that  on  which  we  now  proceed.  In  HaU  v.  FuUtr^  the  check  was  pfoperlv 
drawn  by  the  plaintifif  in  the  first  instance ;  the  words  which  he  had  written 
were  expunged,  aud  supplied  by  others  in  a  diflerent  handwriting,  and  the 
alteration  was  made,  not  by  the  plaintiflf's  clerk,  or  a  person  improperly  trusted 
by  him,  but  by  an  entire  stranger,  who  accidentally  became  possessed  of  the 
check.  If  the  banker  had  been  discharged  in  that  case,  there  could  be  none  in 
which  he  would  be  liable.  We  decide  here  on  the  ground  that  the  banker 
*ha8  been  misled  by  want  of  proper  caution  on  the  part  of  his  cus*  r^a^ 
tomer.  •- 

Park,  J.  I  am  of  the  same  opinion.  HaU  v.  FuUer  is  clearly  distinguisha- 
ble from  the  present  case;  and  though  the  Lord  Chief  Justice  is  reported  to 
have  expressed  himself  somewhat  generally,  his  expressions  must  be  taken  to 
have  reference  to  the  facts  of  the  case.  But  Batley,  J.,  puts  the  case  on  the 
principle  on  which  I  coincide  with  the  Lord  Chief  Justice  here.  **The  banker, 
as  the  depositary  of  the  customer's  money,  is  bound  to  pay  from  time  to  time 
such  sums  as  the  latter  may  order.  If,  unfortunately,  he  pays  money  belong- 
ing to  the  customer  upon  an  order  which  is  not  genuine,  he  must  suffer."  C:tn 
any  one  say  that  the  check  signed  by  Young  is  not  a  genuine  order?  I  say  it 
is.  The  checks  left  by  him  to  be  fiUed  up  by  his  wife,  when  filled  up  by  heft 
become  his  genuine  orders.  However,  the  arbitrator  finds  expressly  that  be 
was  guilty  of  negligence ;  and  I  concur  in  that  opinion.  He  leaves  blank 
checks  in  the  hands  of  his  wife,  who  was  ignorant  of  business,  but  having  left 
them  with  her  to  be  filled  up,  as  the  exigency  of  the  moment  might  reqaire, 
they  become,  upon  her  issuing  them,  his  genuine  orders. 

Burrouoh,  J.  The  arbitrator  attaches  no  blame  to  the  bankers,  and  it  it 
manifest  that  the  legal  blame  attaches  to  their  customer.  First,  he  leaves  a 
blank  check  with  his  wife  as  agent  for  him,  and  she  then  causes  it  to  be  filled 
up  in  an  unusual  way ;— at  least  a  line  might  have  been  drawn  to  fill  up  the 
interval  before  the  word  JUty^     The  blame  is  all  on  one  side. 

Gasslbb,  J.    The  arbitrator  has  not  found  that  the  clerk  was  in  the  btbil 
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of  filling  up  checks  for  his  employer*  or  of  going  to  the  bankers  to  receive 
^AAi-i  money  on  *hifi  account.    Those  circumstances  might  have  strengUMsed 
-J  the  case ;  but  there  certainly  was  great  negligence  on  the  part  of  i  oang, 
and  therefore  the  rule  must  be 

Discharged. 


ORPWOOD  V.  BARKES. 

The  plaintiflT declared  that  the  defendant  alandered  him  by  saying  of  him  to  a  person  about 
to  supply  him  with  foods,  "  'Ware  hawk ;  you  must  take  care  of  jrourself  there  ;  mind 
what  you  arc  about  r*  Held,  that  the  action  lay,  though  the  plaintiff  did  not  prove  the 
latter  part  of  the  sentence,  "  Tou  must  take  care  of  yourself  there." 

Cask  for  slander.  The  declaration  all^d,  that  the  plaintifft  a  livery  stable- 
keeper,  had  bought  corn  of  Bovill,  which  was  to  be  paid  for  at  a  future  day ; 
that  defendant  thereupon  said  to  Bovill,  «* 'Ware  hawk!  you  must  take  care  of 
yourself  there;  mind  what  you  are  about:'*  meaning  that  plaintiff  was  in  indi- 
gent circumstances,  and  incapable  of  paying  his  just  debts.  Whereupon  his 
neighbors  suspected  such  to  have  been  the  case,  and  refused  to  deal  with  him, 
and  Bnvifl  refused  to  deliver  the  corn  unless  plaintiff  would  pay  the  price  before 
delivery,  which  he  was  thereupon  obliged  to  do  before  the  time  stipulated  in 
the  contract 

The  second  count  stated,  that,  in  consequence  of  this  conversation,  Bovill 
refused  to  deliver  any  more  com  on  credit,  by  means  of  which  premises  plain- 
tiff had  been  greatly  injured. 

At  the  trial  before  Gaselbs,  J.,  Middlesex  sittings  after  last  term,  it  appeared 
that  the  plaintiff,  a  stable-keeper,  and  the  defendant,  resided  in  the  same  neigh- 
borhood ;  that  the  defendant  bad  evinced  enmity  towards  the  plaintiff,  and  had 
threatened  **  to  do  for  him."  Bovill,  who  supplied  the  pbiintiff  with  com,  4lc., 
being  on  his  way  to  the  house  of  the  plaintiff,  to  obtain  payment  for  part  of  his 
account,  met  the  defendant,  and  informed  him  whitlier  he  was  going,  when 
«*2r2l  ^®  defendant  said,  *«'Ware  *hawk  there;  mind  what  you  are  about." 
J  Whereupon  Bovill  refused  to  furnish  any  more  com  till  he  was  paid 
for  what  he  had  already  sold.  It  appeared  that  the  plainliff^s  business  had 
been  nearly  destroyed.  It  was  also  clearly  proved  that  the  defendant  applied 
the  wonls  to  the  plaintiff;  and  in  mah  aensu;  for  he  boasted  that  he  should 
take  care  plaintiff  should  get  neither  hay  nor  oats,  and  that  he  would  drive  him 
out  of  the  yard.  The  jury  gave  a  verdict  for  plaintiff,  with  150/.  damages, 
which 

PPilde,  Serjt.,  now  moved  to  set  aside,  on  the  ground  of  a  variance,  and  the 
amount  of  ihe  damages,  no  special  damage  having  been  alleged  or  proved.  He 
stated  the  rule  of  pleading  to  be,  that  where  the  words  alleged  in  the  declara- 
tion formed  one  continuous  sentence— -one  connected  assertion— the  whole  of 
them  must  be  proved  as  laid ;  though  where  they  composed  several  sentences, 
and  constituted  disdnct  assertions,  it  might  be  sufficient  to  prove  any  one  asser- 
tion. That  the  whole  sting  of  the  supposed  slander  lay  in  the  words  which 
the  plaintiff  had  failed  to  prove;  for  the  words  *« *Ware  hawk ;  mind  what  you 
are  about,"  had  no  application  to  the  plaintiff  without  the  addition  of  the  words, 
«•  you  must  take  care  of  yourself  there." 

Then  as  to  damage;  none  had  been  proved.  It  was  no  reasonable  ground 
of  complaint  that  the  corn-dealer  should  refuse  to  fumish  more  oats  tiU  those 
he  had  fumished  before  were  pah  for;  and  no  special  damage  resulting  from 
Uie  words  had  been  allbged  or  proved. 
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Be8T,'C.  J*    r  do  not  agree  to  the  rule  or  principley  u  contended  for  by  my 
brother  Wilde;  nor  have  I  ever  heard  that  because  a  sentence  is  coniinuous,  as 
9Uted  in  the  declaration,  in  an  action  of  slander,  the  whole  of  it  must  be  proved. 
As  I  understand  the  rule,  it  is  not  ^necessary  to  prove  all  the  words  laid  rMgn 
in  the  declaration,  provided  enough  be  proved  to  sustain  an  action  for  ^ 
slander.     And  enough  has  been  proved  in  the  present  case.     ^  'Ware  hawk,'* 
under  the  circumstances  in  which  it  was  spoken,  is  equivalent  to  **  Beware  of  a 
sharper;"  and  by  the  expression,  **  mind  what  you  are  about,"'  the  defendant 
clearly  intended  to  injure  the  plainiiff's  credit     If  the  words,  «*  take  care  of 
yourself,"  had  been  necessary  to  render  the  rest  intelligible,  undoubtedly  they 
ought  to  have  been  proved,  but  I  am  of  opinion  they  were  by  no  means  neces- 
sary.    The  others  were  distinctly  actionable  without  them. 

As  to  the  damages,  sufficient  have  been  proved  from  the  defendant's  own 
admissions  to  render  it  improper  for  us  to  interfere  with  the  verdict. 

Park,  J.  I  am  of  opinion  there  is  no  variance  in  this  case.  It  is  not  neces* 
sary  in  an  action  of  slander  for  a  plaintiflf  to  prove  all  the  words  laid  in  his 
declaration,  although,  if  he  were  to  leave  out  any  that  qualified  the  rest,  the 
omission  would  certainly  be  fatal ;  as  if  a  man  were  to  say,  **  You  are  a  thief; 
for  you  stole  a  woman's  heart;'*  the  latter  words,  as  explaining  the  nneaniogof 
the  charge,  could  not  be  omitted.  But  in  the  present  case,  the  meaning  of  the 
words  proved  is  not  at  all  varied  by  the  omission  of  certain  others,  which  are 
*aU«ged  in  the  declaration. 

As  to  the  damages,  there  is  no  ground  for  interfering. 

BuRRouoH,  J.  The  rule,  as  to  the  necessity  of  proving  the  whole  of  a  eoa- 
tinuous  sentence,  only  applies  where  the  words  omitted  in  proof  would  mate- 
rially alter  the  sense.  In  BuUer's  Nisi  Prius,  it  is  said,  p.  5,  **  It  was  formerij 
holden  that  the  plaintiff  must  prove  *the  words  precisely  as  laid ;  but  pM^u 
that  strictness  is  now  laid  aside,  and  it  is  sufficient  for  the  plaintiff  to  ^ 
prove  the  substance  of  them."  The  words  omitted  here  contained  no  qualifi- 
cation of  the  charge ;  and  whether  they  were  uttered  or  not,  makes  no  difie^ 
ence  in  the  case.  As  to  the  damages,  they  were  not  too  high;  for  the  plaintiff, 
from  his  situation  in  life,  suffered  more  from  the  defendant's  slander  than  t 
richer  man  would  have  done. 

Gasblbi,  J.  If  the  words  omitted  in  proof  had  altered  the  sense,  tlieie 
might  have  been  some  reason  for  a  furt!:er  inquiry ;  but  they  make  nodifiereace 
at  all.  There  is  no  reason  for  interfering  with  the  damages,  when  the  defend- 
ant, from  his  own  admissions,  was  so  avowedly  actuated  by  ill  will,  and  tlie 
plaintiff  auffered  so  much  in  his  business. 

Rule  refused* 


BAMPTON  V.  PAULIN. 

An  auctioneer  employed  to  sell  soode  on  certain  premiseii  for  which  rent  was  in  ^^^^ 
was  applied  to  by  ilie  landlord  for  the  rent,  the  landlord  saying,  it  wan  betier  to  apply 
ao  than  to  diatrain ;  the  aactioneer  anawered,  **  Yoo  ahall  be  paid ;  my  clerk  ahaUbriag 
yon  the  money :"    Held,  that  an  action  lay  oA  this  promiae  wiibcMit  a  note  in  wriiiag. 

Thb  plaintiff  declared  that  one  Donaldson  and  one  Smith  held  certain  pit- 
mises  of  his,  as  tenants,  and  owed  him  S3/.  S«.  for  rent;  that  the  defesdact 
had  been  employed  by  Donaldson  and  Smith  to  sell  certain  goods  on  thcpre- 
mises;  that  the  plaintiff  was  minded  to  seize  theae.  goods  as  a  distress  fortk» 
rent;  and  that  in  consideration  he  would  forbear  to  do  ao,  the  defendant  pc 
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mised  to  pay  the  amount  of  the  rent     Breach,  non-payment     Plea,  genf^ral 
issue. 

^2fi5l  *^^  ^^^  ^^^^^  before  Gaseleb,  J.,  Middlesex  sittings  after  last  term,  h 
-^  appeared  that  the  defendant,  an  auctioneer,  was  employed  by  Donalc^ 
son  &  Smith  to  sell  certain  goods  on  the  premises;  that  the  plaintiff's  agent 
applied  to  him  for  rent  due  to  the  plaintiff,  saying,  *'It  was  much  better  so  to 
apply,  than  to  put  in  a  distress,  and  stop  the*  sale  ;**  when  the  defendant,  after 
inquiring  the  amount,  said,  **  Madam,  you  shall  be  paid ;  my  clerk  shall  bring 
you  the  money." 

A  lease  executed  twenty-four  years  ago,  which  plaintiff  had  to  give  in  evi- 
dence, was  attested  by  two  witnesses:  one  of  them  was  proved  to  he  dead: 
with  regard  to  the  other,  the  plaintiff  proved  that  he  had  inquired  at  two  places 
in  Litndon  where  she  had  formerly  lived,  and  could  not  hear  any  thing  about 
her.  The  learned  Judge  lef^  it  to  the  jury  to  say,  whetherf  under  those  cir^ 
cumstances,  sufficient  inquiry  had  been  made. 

A  verdict  having  been  found  for  thfe  plaintiff. 

Toddy ^  Seijt»  now  moved  for  a  rule  nisi  to  set  it  aside.  He  ai*gued,  that 
the  defendant's  promise  ought  to  have  been  in  writing  to  bind  him ;  and  he 
endeavored  to  distinguish  this  case  from  William*  v.  Leper^  3  Burr.  I8869 
(where  the  defendant's  promise  was  given  on  the  plaintiff's  withdrawing  m 
distress  for  rent)  on  the  ground  that  here  no  distress  had  been  made  or  threat- 
ened; besides,  the  authority  of  William*  v.  lAper  had  been  doubted.  [Park,  J. 
In  CoMiling  v.  Hubert, 2  East  324,  all  the  Court  refer  to  it  as  clear  authority .]. 
Taddy  then  insisted  that  sufficient  search  had  not  been  made  for  the  surviving^ 
auesting  witness.     But 

The  Court  thought  otherwise,  that  question  having  been  lefl  to  the  jury; 
ind  being  clearly  of  opinion  that  this  ease  was  not  distinguishable  in  substance 
from  ff'Uliams  v.  Leper^  the  rule  was 

Refused. 


*263]  DOE  dem.  FLEMING  v.  FLEMING. 

ReputaiioQ  is  good  evidence  of  marriage,  thouffh  the  party  addacing  it  ss  evidence  aeeks 
to  recover  as  heir  at  law,  and  nis  parents  are  atilt  living. 

The  lessor  of  the  plaintiff  claimed  the  premises  sought  to  be  recovered  in 
this  ejectment  as  heir  at  law  to  his  brother,  the  person  last  seised. 

His  father  was  still  alive,  and  the  only  evidence  of  the  lessor  of  the  pUiniiff' s 
having  been  bom  in  lawful  wedlock  was  the  reputation  of  his  parents  having 
lived  together  as  husband  and  wife. 

A  venlict  having  been  found  for  the  plaintifl*  at  the  trial  before'  Best,  C.  J., 
Middlesex  sittings  af\er  last  term, 

WildCf  Seijt,  moved  for  a  new  trial,  on  the  ground  that  though  repuuttion 
was  evidence  c^  marriage  in  ordinary  eases,  yet  where  the  plaintiff  was  to' 
recover  as  heir  at  law,  where  his  being  such  was  the  sole  question  to  be  triedi' 
and  his  father  was  still  alive,  direct  evidence  of  the  marriage  ought  to  h:iv^ 
been  furnished. 

Paak,  !•  The  general  mle  is,  that  reputation  is  sufficient  evidence  of  maW 
nage,  and  a  party  who  seeks  to  impugn  a  principle  so  well  Established,  oughti 
at  least  to  furnish  cases  in  support  of  his  position ;  as  we  have  heard  none,  I 
we  no  reason  for  disturbing  the  verdict. 

Vol.  XUI.— 63  3  r  3 
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Bf8T,  C.  J.  The  rule  has  never  been  doubted.  It  appeared  on  the  trial 
that  the  mother  of  the  lessor  of  the  plaintiff  was  received  into  soeiety  as  a 
respectable  woman,  and  under  such  circumstances  improper  conduct  ought  not 
to  be  presumed* 

Rule  refuse !. 


•BETTS,  Executor,  t;.  APPLEGARTH.  [-267 

A  defendant  being  under  lermft  to  plead  issuably,  put  in  an  iseaable  plea.  The  plaintif 
replied,  and  gave  notice  of  trial ;  defendant  demurred  to  the  replication,  whereupoo 
plaintiff  aigned  judgment;  Held,  tbat  the  judgment  waa  irregular. 

The  defendant  having  obtained  orders  for  time  under  terms  of  pleadiif 
issuably,  pleaded  accordingly  to  an  action  on  a  bill  of  exchange,  and  the  moiief 
eouDts,  the  general  issue,  except  as  to  500/.,  parcel  of  the  sums  claimed;  ad 
as  to  the  500/.,  that  defendant  had  accepted  a  bill  to  that  amount  in  fiivor  of 
plaintiff*s  testator. 

The  plaintiff  replied,  and  delivered  the  issue  with  notice  of  UriaL 

The  issue  was  returned  by  the  defendant's  attorney,  with  the  notice  of  trial 
struck  out,  and  a  demurrer  to  the  replication  instead,  assigning  as  cause,  thai 
the  replication  professed  to  answer  the  whole  of  the  plea,  and  yet  only  took 
issue  on  so  much  of  the  defendant's  plea,  whereof  he  had  put  himself  upon  the 
country,  and  did  not  confess  or  avoid  so  much  of  the  plea  as  related  to  the 
sum  of  500/.,  parcel  of  the  sums  in  the  declaration  mentioned,  and  also  was  in 
other  respects  uncertain,  informal,  and  insufficient 

The  plaintiff  thereupon  signed  judgment,  and  gave  notice  of  the  execution 
of  a  writ  of  inquiry.  This  judgment  was  set  aside  by  an  order  of  a  Jud^e  m 
chambers  for  irregularity,  on  the  ground  that  the  terms  of  pleading  issunblv  di^i 
not  apply  to  any  proceeding  subsequent  to  the  plea. 

fvilde^  Serjt.,  moved  to  set  aside  this  order.  This  demurrer  was  not  an 
issuable  plea  within  the  terms  of  the  defendant's  rule  for  time.  Cuming  ^ 
Shariandf  1  East,  411 ;  *fVag$iaffe  v.  Long,  Barnes,  263;  Foster  v.  p^^es 
Snow,  2  Burr.  782;  Berry  v.  Anderson,  7  T.  R.  530;  Blick  v.  *- 
Dymoke,  1  Bingh.  379.  In  Sawtdl  v.  QxUard,  5  Dowl.  Sl  Ry.  620,  which 
is  expressly  in  point,  the  Court  refused  to  set  aside  a  judgment  signed  uoda 
circumstances  such  as  the  present,  upon  a  demurrer  to  a  replication. 

Cro$$,  Serjt.,  contra.  The  condition  of  pleading  issaably  applies  only  ^ 
the  stage  of  the  proceedings  in  which  it  is  imposed,  and  does  not  affect  subse- 
quent proceedings;  otherwise  there  would  be  no  check  on  irregularity  intfao:^ 
subsequent  proceedings. 

This  principle,  which  was  distinctly  acknowledged  in  Rtrry  v.  AndeTiOfi- 
was  not  brought  to  the  attention  of  the  Court  in  Sawtell  v.  6Ulard.  In  the 
other  cases  cited,  the  demurrer  was  put  in  in  the  same  stage  of  the  proceedinf 
in  which  time  had  been  given  on  terms  of  pleading  issuably. 

WUdt  was  heard  in  support  of  his  rule. 

Best,  C.  J.  If  we  had  known  in  the  first  instance  that  this  was  a  demnrrer 
to  the  replication,  we  should  not  have  granted  the  rule.  The  order  for  lim^ 
nnder  terms  of  pleading  issuably  must  apply  to  tlie  existing  sute  of  the  caost 
at  the  time  it  is  issued,  and  does  not  extend  to  cover  subsequent  errors.  If  ^ 
did,  parties  might  go  on  blundering  to  the  end  of  the  cause.  In  Sawidl^* 
Wmri  the  attention  of  the  Court  was  not  caUed  to  this  distinction. 

Buk  dischaiiEei 
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*HANCOCK  et  al.  v.  HODGSON  et  al. 


By  a  tieed  which  recited  that  defendants,  the  directors  of  a  mine  company,  had  purchased 
a  mine  for  45002.,  to  be  paid  wiihin  a  twelvemonth  oat  of  the  moneys  to  be  raised  by 
the  company,  with  a  proviso  that  the  directors  should  be  allowed  six  months*  farther 
time,  in  case  the  bankers  of  the  compan^r  should  not  within  the  twelvemonth  have 
received  sufficieai  deposits  from  the  subscribers  to  enable  the  directors  to  pay  thereout ; 
the  directors  covenanted  that  out  of  the  payments  so  to  be  made  by  the  subscribers,  they 
would  pay  the  purchase  money  at  the  time  specified,  subject  to  the  aforesaid  proviso : 

Held,  that  the  directors  were  personally  responsible  at  the  eipiration  of  the  eighteen 
moDihs. 

The  plaintifTs  dedared  in  covenant  on  certain  articles  of  agreement  under 
seal  between  the  plaintiffs  on  the  one  part,  and  the  defendants,  directors  of  the 
company  or  association  thereinafler  mentioned,  of  the  other  part.  The  agree- 
ment as  set  out  on  oyer,  after  reciting,  among  other  things,  that  there  was  about 
to  be  formed  a  joint  stock  company,  whereof  the  defendants  had  been  chosen 
to  act  as  directors  for  and  on  behalf  of  themselves  and  other  the  members  and 
shareholders  of  the  company ;  and  that  as  such  directors  they  had  agreed  with 
the  plaintiffs  to  purchase  their  estate  and  interest  in  the  East  Downs'  mine,  in 
the  manor  of  Gooncarl,  in  Cornwall ;  proceeded  as  follows : 

**AQd  whereas  the  said  directors  (the  defendants)  do  hereby  agree  with  E« 
T.  Hancock  and  R.  Vazie,  (the  plaintiffs,)  to  purchase  their  estate  and  interest 
in  the  said  mine«  comprising  both  the  copper  and  copper  ore,  tin  and  tin  ore, 
and  ail  other  metals  and  minerals,  whatever,  under  or  by  virtue  of  the  said  in 
part  recited  indenture  and  agreement,  but  subject  as  hereinafter  mentioned,  at 
the  price  or  sum  of  4500/.,  to  be  paid  and  payable  out  of  the  moneys  to  be 
raised  by  the  said  company  at  the  times  and  in  manner  hereinafter  mentioned ; 
that  is  to  say,  the  sum  of  1000/.,  in  part  piiyment  of  the  said  purchase  money, 
by  the  following  instalments :  the  sum  of  300/.  at  the  time  of  executing  these 
presents ;  the  further  sum  of  200/.  on  or  before  the  22d  of  day  August  instant ; 
*2701  '"^  ^^  further  *sum  of  500/.,  being  the  remainder  of  the  above  mentioned 
^  1000/.,  on  or  before  two  months  from  the  date  hereof,  being  the  3d  day 
of  October  next ;  and  the  balance  of  the  said  purchase  money,  that  is  to  say,  the 
sum  of  8500/.,  within  twelve  months  from  the  date  of  these  presents,  by  four 
quarterly  and  equal  payments  or  instalments  of  875/.  each  ;  the  first  instsdment 
to  be  made  on  or  before  the  3d  day  of  December  next,  being  the  period  of  two 
months  from  the  intended  completion  of  the  payment  of  the  deposit  of  1000/., 
as  aforesaid;  provided  always,  and  it  is  hereby  expressly  agreed  by  and 
between  the  several  parties  hereto,  that  in  case  there  shall  not  have  been 
received  by  the  bankers  of  the  said  company,  or  by  the  directors  for  the  time 
being,  the  deposits  or  instalments  due  from  the  several  shareholders,  so  as  to 
enable  the  said  directors  to  pay  the  balance  duQ  on  account  of  the  said  pur- 
chase money  at  the  times  hereinbefore  mentioned,  then  and  in  such  case  the  said 
directors  shall  be  allowed,  and  are  hereby  allowed  a  further  time  to  pay  such 
balance  until  six  months  after  the  time  or  times  when  the  said  quarterly  instal- 
ments become  due  :** 

The  covenant  whereupon  was,  ^*And  the  said  directors,  parties  hereto,  do 
hereby  promise  and  agree,  that  out  of  the  said  payment  so  to  be  made  by  the 
subscribers  or  shareholders  in  the  said  company,  they  will  pay  or  cause  to  be  paid 
unto  the  said  E.  Y.  Hancock  and  R.  Vazie,  tlie  said  purchase  money  or  sum 
of  4500/.,  or  so  much  thereof  as  shall  remain  due  and  payable,  according  to  the 
terms  and  at  the  times  before  specified,  subject  nevertheless  to  tlie  aforesaid 
provisoes  and  conditions.'* 

.Breach,  non-payment  according  to  the  covenant. 

The  defendants  pleaded,  among  other  matters, 

1.  That  no  money  had  been  raised  by  the  said  company,  or  any  payments 
made  by  the  subscribers  or  shareholders,  applicable  to  the  payment  of  the  said 
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purchase  money,  ^except  to  the  amount  of  1000/.,  which  1000/.  the  p^.. 
defendants  paid,  and  the  plaintilfs  received  in  satisfaction  and  ditehaige  ^  '^ 
of  the  said  sums  of  300/.,  200/.,  and  500/.,  in  the  articles  of  agreement  men- 
tioned. 

2.  That  there  had  not  been  received  by  the  bankers  of  the  company,  or  by 
the  directors  for  the  time  being,  the  deposits  or  instalments  due  from  the  several 
shareholders  in  the  company,  so  as  to  enable  the  directors  or  the  bankers  to  paj 
the  balance  of  the  purchase  money  in  the  declaration  mentbned. 

3.  That  no  payments  had  been  made  by  the  subscribers  or  shar^kolders  inik 
company,  so  that  the  moneys  in  the  declaration  alleged  to  be  in  anear  could  be 
paid  thereout. 

To^  these  pleas  there  was  a  genera]  demurrer  and  joinder. 

Wiide^  Serjt.,  who  was  to  have  argued  in  support  of  the  demurrer,  wai 
stopped  by  the  Court,  when 

TWc/y,  Seiju,  for  the  defendants,  contended,  that  upon  this  agreement,  iber 
were  not  individually  responsible  as  directors  for  debts  incurred  for  the  benefit 
of  the  whole  company.  By  the  language  of  the  agreement  it  was  expre^f 
stipulated,  that  the  money  was  to  be  paid  out  of  the  funds  raised  by  the  wh- 
scriptions  of  the  shareholders.  This,  therefore,  could  not  be  binding  on  tbe 
directors  personally  :  they  had  given  no  positive  promise  to  pay,  hot  only  m 
condition  that  the  money  should  be  raised  by  the  subscriptions  of  others.  lo 
cases  of  bills  of  exchange  and  promissory  notes  it  had  been  held,  that  a  partr 
was  not  personally  responsible  for  the  payment  of  a  bill  drawn  on  particobr 
funds.  Dawku  v.  Delormt,  3  Wils.  207;  Jtnny  v.  HerU,  Ld.  Raym.  1361. 
In  the  present  case  there  was  no  unconditional  promise  or  agreement  to  py, 
and  it  was  ^improbable  that  any  persons  would  render  themselves  per-  r,«^ 
sonally  responsible  for  a  debt  from  which  they  had  no  probability  of  ever  ^ 
receiving  any  benefit. 

Best,  J.  I  think  the  directors  are  clearly  Kable  on  this  deed.  The  cases 
which  have  been  cited  do  not  apply,  having  merch-  decided,  that  instnimens 
ordering  a  sum  to  be  paid  out  of  a  particular  fund  are  not  negotiable  as  bills 
of  exchange  or  promissory  notes ;  but,  looking  at  the  whole  of  this  deed,  whick 
must  be  taken  most  unfavorably  against  the  covenantors,  there  can  be  no  doabt 
that  the  defendants  have  rendered  themselves  personally  liaWe.  The  dee^ 
stetes  that  200/.  is  to  be  paid  at  the  time  of  executing  those  presents ;  300/.  00 
the  22d  of  August;  600/.  in  two  months;  and  35001.  at  the  end  of  twfht 
months :  provided,  that  the  directors  shall  be  allowed  six  months*  further  time. 
in  case  the  instalments  from  the  shareholders  shall  not  have  been  recei^-eA 
The  obvious  meaning  of  this  is,  that  the  directors  are  to  pay  in  twelve  rooiitha, 
in  ease  the  subscriptions  shall  have  been  received  in  the  interval,  but  that  tbey 
shall  pay  in  eighteen  months  at  all  events,  whether  subscriptions  shaU  have  been 
received  or  not.  The  advantage  or  disadvantage  of  such  a  contract  \o  the 
directors  is  a  question  for  them  to  consider,  and  not  the  Court. 

Park,  J.     The  cases  cited  only  show,  that  instruments  made  payable  oot  of 


A  \  u  ?"P"**«0'  indeed,  that  the  4500/.  is  to  be  paid  by  instalments. 
and  that  the  time  of  payment  is  to  vary  according  to  cirtjumstances;  hot  no 
intention  IS  mnmated  to  leave  the  plalntifTs  remediless  in  case  of  feilure  of  an/ 
subscription  •fund;  the  object,  on  the  contrary,  of  the  six  months'  for-  r^, 
^r  lime  must  have  been  to  enable  the  defendants  to  pay  out  of  iheif  ^ 
own  pockets,  in  case  of  the  subscriptions  failing. 

The  rest  of  the  Court  concurring, 

Judgment  was  given  for  the  plaintift* 
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ROLT,  A88%nee  of  WELSFORD,  a  Banknipt, «.  WATSON. 


Defendant  had  accepted  a  bill  payable  at  three  months  for  the  amouot  of  goods  he  had 

Sorcbated : 
e  aelier  lost  the  bill,  not  having  indoraed  it,  and  became  bankrupt : 
No  demand  was  ever  made  on  the  defendant  in  respect  of  the  bill : 
Held,  that  the  acceptance  of  tbia  bill  was  no  defence  to  an  action  for  the  valne  of  the  goods. 

AssvMFinT  for  goods  sold  snd  delivered  by  Welsford  before  his  bankruptcy 
to  the  defendant     The  action  was  commenced  in  Hilary  term,  1827. 

At  the  trial  before  Bbst,  G.  J.,  London  sittings  in  Easter  term  last,  the 
defence  was,  that  on  the  4th  of  October,  1825,  \h6  defendant  accepted  a  bill  at 
tliree  months,  drawn  by  Welsford  for  the  amount  of  the  goods. 

Welsford  proved  that  the  bill  had  been  lost;  that  he  had  never  paid  it  away 
or  indorsed  it,  nor  had  he  offered  to  indemnify  the  defendant  upon  receiving  a 
new  bill. 

It  appeared  that  the  defendant  had  never  been  called  on  to  pay  the  bill ;  and 
the  jury  finding  expressly  that  Welsford  had  never  indorsed  it,  gave  a  verdict 
for  14/.  I0«.,  the  value  of  the  goods.  But  leave  was  given  to  the  defendant  to 
move  to  set  it  aside. 

Boianquei^  Seijt.,  moved  for  a  nile  nin  accordingly,  on  the  ground  that  the 
defendant  having  accepted  a  bill  for  the  amount  of  the  goods,  which  bill  had 
never  been  dishonored,  was  not  liable  to  an  action  for  the  goods.  If  the  bill 
were  lost,  the  holder*s  course  was  prescribed  by  statute,  to  apply  to  the 
,2Y^-|  acceptor  for  a  new  bill,  ofTering  *him  an  indemnity:  9  &  10  W.  8,  c. 
-'  17,  s.  3.  No  such  indemnity  having  been  offered,  it  must  be  presumed 
that  the  acceptor  was  still  liable.  In  PowM  v.  Roach^  6  Esp.  76,  the  indorser 
was  holden  liable,  though  the  bill  was  lost  afler  it  was  due.  In  Dangerfield 
V.  Wilby^  4  Esp.  169,  Jjord  Ellendorouoh  said  it  was  incumbent  on  the 
plaiatiflf  lo  show  that  the  bill  was  so  lost  that  the  defendant  would  be  no  longer 
liable.  In  Mayor  v.  JohnsoHj  3  Campb.  326,  where  half  the  note  had  been 
lost.  Lord  Ellensobouchi  thought  that  the  defendant  ought  not  to  be  exposed 
to  the  risk  of  a  demand  in  respect  of  the  other  half;  and  in  Fooie  v.  Smithy 
Holt,  N.  P.  G.  144,  it  was  held,  that  the  defendant  ought  not  to  incur  respon- 
sibility where  the  note  was  lost.  Although  there  are  some  decisions  the  other 
vayi  yet  the  more  recent  and  weighty  are  all  in  favor  of  the  defendant. 

A  rule  rUH  baring  been  granted, 

^^7/ie,  Serjt.,  who  showed  cause,  admitted,  that  if  the  defendant  were 
exposed  to  any  liability  in  respect  of  this  bill,  his  acceptance  would  be  an 
answer  to  the  action  t  but  the  bill  not  having  been  indorsed  previously  to  the 
bankruptcy,  and  not  having  been  presented,  up  to  the  time  of  the  trial,  a  year 
and  a  half  after  the  acceptance,  no  one  could  exhibit  such  a  title  in  it  as  would 
affect  the  defendant. 

BoMonquei  was  heard  in  support  of  the  rule. 

Best,  C.  J.  Under  the  stat.  9  &  10  W.  3,  the  holder  of  a  lost  bill  of 
exchange  could  not,  in  a  court  of  law,  compel  the  acceptor  to  give  him  a  new 
bill  upoQ  receiving  an  indemnity ;  for  such  a  purpose  he  must  resort  to  a  Court 
of  Equity.  The  question  for  us,  therefore,  is.  Whether  the  bill  which  the 
*2751  ^^^^'id^nt  in  this  cause  has  *accepted,  be  an  instrument  which  can  ever 
-'  rise  in  judgment  against  him!  Now,  the  jury  have  found  expressly 
that  tlie  bill  was  unindorsed,  and  though  payable  three  months  af\er  date,  it  has 
not  been  heard  of  from  1825  to  1827.  There  is  no  decision  in  which  the  party 
has  been  held  to  be  responsible  in  respect  of  an  outstanding  bill  unindorsed. 
In  all  the  cases  in  which  a  defendant  has  been  holden  to  be  discharged,  in 
respect  of  a  supposed  liability  on  a  bill,  the  bill  has  been  in  such  a  state  as  to 
be  likely  to  be  used  against  him :  as  in  Champion  v.  Terry,  3  B.  &  B.  295 
where  defendant  paid  for  goods  by  a  bill  which  he  had  indorsed  in  blank 
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The  bill  having  been  lost,  it  was  holden  he  could  not  be  sued  for  the  value  of 
the  goods.  The  defendant  is  not  liable  to  be  called  on  in  the  present  ease,  and, 
therefore,  this  rule  must  be  dischaiged. 

.  Park,  J.  I  agree  in  the  distinction  that  was  taken  in  Champion  v.  Terry» 
In  that  case,  tlie  bill  having  been  indorsed,  the  indorser  was  liable  to  be  called 
on  to  pay  it;  in  the  present,  the  jury  have  found  absolutely  that  it  was  not 
indorsed;  and  no  demand  having  been  made  from  1825  to  1827,1  think  ibe 
defendant  cannot  be  held  to  incur  any  liability  in  respect  of  the  bill. 

BuRROUOH,  J.   The  bill  not  having  been  indorsed,  cannot  affect  the  defeodaat, 
and  he  is,  therefore,  liable  in  respect  of  the  original  demand. 

Gasbleb,  J.    As  the  defendant  cannot  be  c^ed  on  in  respect  of  this  bill,  I 
think  the  rule  ought  to  be  discharged* 

Rule  disehaijged. 


*Doe  dem.  BEDFORD  and  WHEELER  o.  WHITE.        fSTS 

Lessor,  lessee,  under-lessee :  in  a  lease  from  lessee  to  under-lessee,  it  was  proTided,  ^ 
if  under-lessee  were  guilty  of  a  bresch  of  coTenant,  lessee  and  lessor  might  enter: 

Held,  thst  on  breach  ofcoTenant  in  the  lease  to  under-lessee,  ejectment  might  be  suii* 
tained  by  lessee  alone. 

Ejectment  upon  a  forfeiture  of  a  house  demised  by  the  lessors  of  the  pbic- 
tiff  (who  held  under  Hawkins,  the  ground  landlord)  to  Hodgson  Todd,  and  bj 
Todd  assigned  to  defendant's  wife. 

At  the  trial  of  the  cause,  Middlesex  sittings  in  the  present  term,  a  rerdict 
was  taken  for  the  plaintiff,  with  liberty  for  defendant  to  move  to  set  it  aside  id 
enter  a  nonsuit,  on  the  ground,  among  other  objections,  that  the  demises  in  the 
ejectment  were  wronff,  because,  in  the  lease  upon  which  the  ejectment  wa.< 
brought,  the  proviso  for  re-entry  was  copulative,  connecting  the  ground  land- 
lord, Hawkins,  with  the  lessors  of  the  plaintiff.  This  proviso  was  as  folloirs: 
"  Provided  always,  that  if  it  shall  happen  that  the  yearly  rent  of  28/.,  or  sbj 
part  thereof,  shall  be  unpaid  by  the  space  of  twenty*eight  days  next  after  either 
of  the  days  whereon  the  same  is  hereinbefore . reserved  or  made  payable,  oris 
case  the  said  Hodgson  Todd,  hie  executors,  administrators,  and  assigns  shall 
not  well  and  truly  observe  and  perform  all  the  covenants,  provisoes,  and  agree- 
ments herein  contained  on  his  and  their  part  and  behalf,  then  and  in  either  of 
the  said  cases,  and  thenceforth  it  shall  be  lawful  for  the  said  Thomas  Bedford 
and  John  Wheeler,  their  executors,  administrators  or  assigns,  and  for  the  saM 
John  Sidney  Hawkins,  his  heirs  and  assigns,  into  and  upon  the  said  premises 
or  any  part  thereof,  in  the  name  of  the  whole,  wholly  to  re-enter,"  Ac. 

At  the  trial,  Taddy,  Serjl.,  contended,  that  where  an  estate  is  to  be  defeated, 
the  rule  of  law  is,  to  construe  the  proviso  rigidly;  and  that  the  power  of 
reentry  *conlained  in  the  above  proviso  being  given  to  the  lessors  of  the  r*^ 
plaintiff,  and  John  Sidney  Hawkins,  the  ground  landlord,  and  Hawkins  *- 
being  interested  in  the  performance  of  the  covenants,  he  ought  to  have  been 
joined  m  the  demise  from  Bedford  and  Wheeler. 

He  novv  moved  to  enter  a  nonsuit  upon  the  foregoing  objection. 

15EST,  C.  J.  The  question  is.  Whether  the  right  of  entry  reserved  in  the 
lease  is  a  right  of  entry  in  the  lessors  of  the  plaintiff,  or  in  them  and  Hawkins? 
J  ft*  construction  of  the  lease,  which  is  contended  for  on  the  part  of  thcdefrod- 
any  would  leave  the  estate  of  the  lessors  of  the  plaintiff  enurely  at  the  merer 
riUr  ^  ?  •  r  ^  according  to  the  language  of  this  proviso,  there  is  a  separate 
right  of  entry  for  the  lessors  of  the  plaintiff. 


e77] 


4  Bingham.  503 


Park,  J.  The  action  is  well  brought  on  the  demise  of  the  two ;  it  never 
was  intended  that  this  should  be  a  joint  right,  and  the  form  in  which  the  proviso 
18  drawn  up  is  decisive  of  the  question.     We  raust  read  and  as  or, 

BuRRonoH,  J.  The  clause  was  manifesdy  drawn  up  .with  a  view  to  the  sepa« 
rate  interest  of  Hawkins. 

Gasklbk,  J.  Hawkins  is  no  party  to  the  deed  in  which  the  proviso  is  con- 
tained :  but  at  any  rate,  where  joint  covenantees  have  separate  interests,  they 
may  maintain  separate  actions.  If  it  were  otherwise,  Hawkins,  by  refusing  to 
enter,  might  render  irreparable  any  loss  occasioned  to  his  own  lessees. 

Rule  refused. 


•278]  •ELVIN  et  al.  v.  DRUMMOND. 

Plaintiffs  declared  on  a  writ  of  lAe  king.  The  wrii  produced  in  evidence  was  in  the  name 
of  George  the  Third,  but  tested  in  the  name  of  Bxst,  Chief  Justice,  and  indorsed  with 
the  date  of  1826: 

Held,  DO  variance. 

Cask  against  the  sheriff  of  Surrey  for  an  escape.  The  plaintiffs  declared, 
that  having  in  Easter  term,  in  the  seventh  year  of  the  reign  of  our  lord  the  now 
king,  recovered  in  an  action  against  one  Rowe,  they,  on  the  8th  of  May,  1826, 
sued  out  of  the  Court  of  the  Bench  at  Westminster,  a  certain  writ  of  the  king 
called  a  ca.  8a.,,  by  which  the  king  commanded  the  sheriff  to  take  Kowe,  if  he 
should  be  found  in  his  bailiwick,  to  satisfy  the  debt  and  damages  recovered : 
which  writ  was  duly  indorsed,  with  a  direction  to  the  sheriff  requiring  him  to 
levy  16/.  89.,  and  was  delivered  to  the  defendant,  who  then  was  sheriff  of  Sur- 
rey, to  be  executed.  That  the  defendant  took  Rowe,  and  permitted  him  to 
escape. 

Second  count  for  a  false  return  of  non  est  inventus. 

Plea,  general  issue.  At  the  trial  before  Onslow^  Seijt.,  at  the  last  Surrey 
Assizes,  the  writ  given  in  evidence  was  in  the  name  of  George  the  Third  instead 
of  George  the  Fourth.  But  it  was  tested  Sir  W.  D.  Best,  Knight,  at  West- 
minster, the  8th  of  May,  in  the  seventh  year  of  our  reign ;  and  was  indorsed. 
Levy,  15/.  8«.  Vincent  Clifford's  Inn,  May  13th,  1826.  The  learned  SerjeanI 
thinking  that  the  writ  given  in  evidence  did  not  answer  the  description  of  thai 
set  out  in  the  declaration,  the  plaintiffs  were  nonsuited,  with  liberty  to  move  to 
set  aside  the  nonsuit. 

Cro88^  Serjt.,  moved  accordingly,  and  argued,  that  the  writ  being  tested  ia 
the  name  of  the  present  Chief  Justice,  and  indorsed  with  the  date  of  1826,  the 
writing  of  the  addition  Third  instead  o(  Fourth  was  an  obvious  clerical 
«9'7Q1  *error,  and  immaterial;  that  the  numerical  adjunct  attached  to  the  king's' 
J  name  formed  no  part  of  his  tide ;  that  a  misdescription  of  the  great  seal, 
styling  it  the  seal  of  Great  Britain  instead  of  the  seal  of  the  United  Kinirdom, 
had  been  held  immaterial ;  Rex  v.  Bullock^  1  Taunt.  71 ;  and  that  the  defendant 
having  acted  under  the  writ  and  made  a  return,  was  estopped  to  say  that  it 
was  not  a  writ  of  the  king. 

ffilde,  Seijt.,  contra,  urged,  that  as  the  sheriff  might  have  been  sued  for  an 
irregularity  in  executing  this  writ,  he  ought  not  to  be  charged  for  not  executing 
it;  and  he  referred  to  Scandover  v.  Wame^  2  Campb.  270,  where  a  declara- 
tion on  a  bail-bond  having  alleged  that  the  plaintiffs  sued  out  a  latitat  against 
Francis  J.,  by  the  name  of  John  J.,  it  was  holden  in  an  action  against  the  bail, 
that  this  allegation  was  not  proved  by  the  production  of  a  writ  against  John  J., 
though  he  had  signed  the  bond,  **  Francis  J.,  arrested  by  the  name  of  John.  J.'* 
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But  the  Court  ,were  clear,  that  the  writ  being  tested  in  the  name  of  ihe  pre- 
sent Chief  Justice,  and  being  indorsed  with  the  date  1826,  there  ^ai  no  mate- 
rial variance  between  the  writ  declared  on  and  that  produced  in  eride&ee;  and, 
»t  all  events,  that  the  sheriff  having  acknowledged  the  writ  by  acting  on  it,oould 
flot  now  maintain  such  an  objection. 

Rule  abaolate. 


*PARKER  et  al.  v.  RAWLINGS.  [^280 

• 

The  terms  of  a  eontract  being  an  followt :  "  let  April,  1826*  eold  W.  P.  one  btk  «f 
sponge,  al  10«.  a  pound,  and  bought  of  them  yellow  ochre  at  51.  a  ton,  to  be  delntni 
on  or  before  the  24ib  inst." 

Held,  that  the  delivery  of  the  ochre  by  the  24ih,  to  the  extent  of  the  price  of  the  Bpooge, 
was  a  condition  precedent  to  the  delivery  of  the  sponge. 

AssDMPsrr.     The  plaintiffs  declared,  tliat  they,  at  the  special  instance  and 
request  of  the  defendant,  bargained  with  the  defendant  to  buy,  and  bought  of 
him,  and  the  defendant  sold  to  the  plaintiffs  on  the  6ih  of  April,  1826,  a  large 
quantity,  to  wit,  one  bale  of  New  Providence  sponge,  weighing  one  hnodied, 
tfiree  quarters,  and  twenty-one  pounds  gross,  tare  eight  pounds,  then  lying  in  a 
certain  warehouse  of  the  defendant,  marked  P.,  at  a  certain  rate  or  price  agreed 
9n  between  the  plaintiffs  and  defendant,  to  wit,  at  the  rate  or  price  of  ten  shil- 
lings for  each  and  every  pound  thereof;  and  the  plaintiffs  bargained  and  sold 
to  the  defendant,  and  the  aefendant  bought  of  the  plaintiffs  a  quantity  of  yellow 
ochre,  equal  to  a  certain  sample  thereof  produced  and  shown  to  the  defendant, 
marked  B.,  at  and  aAer  the  rate  of  &ye  pounds  per  ton,  to  be  delivered  free 
alongside  a  certain  wharf,  called  the  Red  lion  Wharf,  on  or  before  the  24th 
of  April,  1826 :  and  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  spe- 
cial instance  and  request  of  the  defendant,  had  undertaken  and  faithfully  pro- 
mised the  defendant  to  accept  and  receive  the  sponge,  and  to  pay  him  for  the 
same  at  the  rate  aforesaid,  by  delivering  to  him  free  alongside  the  Red  Lion 
Wharf,  within  the  time  aforesaid,  yellow  ochre  at  the  rate  aforesaid,  to  such  as 
amount  and  extent  as  would  be  equal  in  value  to  the  sponge,  and  witbio  the 
time  aforesaid,  the  defendant  undertook  and  faithfully  promised  the  plaintiffs  to 
deliver  to  them  the  said  quantity  of  New  Providence  sponge,  witliin  a  reasona- 
Ue  time  then  next  ensuing:  that  the  plaintiffs  had  always,  since  the  making  of 
their  said  ^promise  and  undertaking,  been  ready  to  accept  the  quantity  pM^j 
•f  sponge,  and  to  pay  for  the  same  in  manner  aforesaid :  and  that  they  ^ 
were  ready  and  willing  to  have  delivered  to  him  within  the  time  aforesaid,  free, 
alongside  the  said  wharf,  yellow  ochre  equal  to  the  said  sample,  at  tlie  rate  io 
that  behalf  aforesaid,  to  an  amount  equal  to  the  price  and  amount  of  the  said 
quantity  of  New  Providence  sponge,  and  had  delivered  to  him  yellow  ochre  lo 
a  large  amount,  to  wit,  the  amount  of  eighty-seven  pounds  of  lawful  mooeyi  in 
part  payment  of  and  for  the  sponge. 

Breach,  non-delivery  of  the  sponge*    Plea,  non  assumpsit. 

At  the  trial  before  Best,  C.  J.,  London  sittings  in  this  term,  the  contract  ca 
which  the  plaintifis  sued  appeared  to  be  as  follows : 

••Sold  Messrs.  W.  &  S.  B.  Parker,  one  bale  of  New  Providence  sponge, 
weighing  one  hundred  three  quarters  and  twenty-one  pounds  gross,  tare  eight 
pounds,  lying  in  my  warehouse,  marked  P.,  at  ten  shillings  per  pound:  and 
bought  of  them  yellow  ochre,  equal  to  sample,  at  five  pounds  per  ton;  the 
■ample,  thi^t  which  is  marked  B. :  to  be  delivered  free  alongside  of  Red  lioa 
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Wharf,  the  empty  packages  to  be  returned,  and  the  ochre  to  be  delivered  on  or 
before  the  24th  instant. 
"^  April  6,  1826.  Joseph  Kawlings." 

Directed  to  Messrs.  W.  dt  S.  B  Parker. 

One  of  the  plaintiffs  selected  the  sponge  at  the  defendant's  warehouse,  but 
afterwards  suspecting  they  had  made  a  bad  bargam,  and  before  they  had  deli- 
vered the  whole  of  the  ochre,  they  sent  a  friend  to  inspect  the  sponge.  The 
defendant  did  not  afford  him  a  sight  of  it.  The  plaintiffs  delivered  ochre  at 
•2821  ^'^"^"^  *times  to  the  amount  of  87/«,  but  not  to  the  full  price  of  the 
^  sponge.  In  May,  1826,  they  gave  a  friend  an  order  to  receive  the 
sponge,  but  the  defendant  refused  to  deliver  it  to  him  or  to  the  plaintiffs'  car* 
man,  who  was  afterwards  authorized  to  apply  for  it :  he  then,  however,  pro- 
mised to  send  it,  but  failing  in  his  promise,  the  plaintiffs  wrote  to  say  they  had 
been  deprived  of  the  only  means  of  disposing  of  the  sponge,  and  to  decline 
taking  it:  no  more  ochre  was  delivered,  but  a  demand  was  made  for  the  pay- 
ment of  what  had  been  already  sent. 
The  action  was  commenced  in  August  last. 

The  defence  was,  that  the  plaintiffs  had  not  delivered  in  payment  for  the 
sponge  by  the  24th  of  April,  pursuant  to  their  contract,  the  whole  of  the  ochre 
neeessary  to  make  up  the  payment ;  and  a  verdict  having  been  found  for  the 
defendant, 

Taddy,  Serjt,  moved  for  a  new  trial,  on  the  ground  that  the  agreement 
between  these  parties  constituted  two  separate  contracts  ;  the  fair  construction 
of  which  was,  that  the  defendant  was  to  deliver  his  sponge  within  a  reasonable 
tinie,  and  the  plaintiffs  their  ochre  by  the  24th  of  April ;  and  though  the  defend- 
ant might  have  brought  a  cross  action  against  the  plaintiffs  for  the  non-delivery 
of  the  whole  by  that  time,  he  could  not  set  it  up  as  a  defence  of  the  breach  of 
his  own  contract  to  deliver  sponge  within  a  reasonable  time.  It  was  no  part 
of  the  agreement  that  the  sponge  should  be  paid  for  by  the  ochre,  or  that  the 
ochre  should  be  delivered  before  the  sponge. 

The  Court,  however,  were  of  opinion  that  this  was  a  contract  to  pay  for  the 

sponge  with  ochre,  instead  of  money ;  that  the  delivery  of  the  ochre  by  the 

MgQ-1  24ih  of  ^April,  was  a  condition  precedent  to  the  plaintiffs  having  any 

■^  claim  for  the  sponge ;  and  the  condition  not  having  been  performed,  the 

plaintiffs  were  properly  nonsuited. 

Rule  refused. 


EAST  LONDON  Water  Works  Company  v.  BAILEY  et  al. 

An  set  of  Parliament  empowered  the  direcrora  of  a  water  company  to  make  **  confracta, 
agreementa.  and  bargaina  wiih  the  workmen,  agents,  undertakera,  and  other  persons 
engaged  in  the  undertaking  ;" 

Held,  that  an  agreement  for  ibe  fabtication  and  supply  of  pipea  at  certain  atated  periods. 
was  not  valid  anleaa  under  aeal. 

Ths  plaintiffs,  a  corporate  body,  sued  the  defendants  in  assumpsit,  on  a  con- 
tract entered  into  February  25lh,  1824,  for  the  delivery  of  a  certain  number  of 
iron  pipes  at  stated  periods,  pursuant  to  certain  proposals  issued  by  the  plain- 
tiffs, and  accepted  by  the  defendants.  The  pipes  were  to  be  made  according 
to  a  specification,  containing  minute  details  as  to  size,  shape,  and  quality;  were 
to  be  marked  in  various  parts  with  tlie  letters  E.  L.,  and  were  to  be  delivered, 
certain  portions  in  April,  May,  June,  July,  and  August,  1824,  and  the  tesida^ 
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by  Lady-day,  1825.  The  defendants  did  not  deliver  the  whole  qaantity  con* 
(racted  for,  and  this  action  was  brought  to  recover  damages  for  their  failure  tP 
do  so.     The  contract  was  not  under  seal. 

The  47  G.  3,  c.  72,  s.  28,  contains  the  following  provision  with  respect  to 
this  company.  **  And  the  directors  shall  and  may  contract  and  agree  with  aoj 
body  politic,  corporate,  collegiate,  or  any  person  or  persons  being  owner  or 
owners,  occupier  or  occupiers  thereof,  interested  therein,  and  willing  to  sell  or 
let  the  same,  for  the  purchase  or  rent  of  lands,  tenements,  or  hereditaments  th&t 
may  be  wanted  for  the  purposes  of  the  undertaking,  and  the  works  theretmto 
belonging,  and  shall  and  may,  on  behalf  of  the  said  company  of  ^proprie-  rMgi 
tors,  settle,  adjust,  and  determine  all  matters,  questions,  and  differences  ^ 
which  shall  or  may  arise  between  the  said  company  of  proprietors  and  ike 
several  owners  of  and  interested  in  any  lands,  tenements,  or  hereditaments 
which  may  be  wanted,  damaged,  or  affected  by  the  execution  of  any  of  the 
powers  hereby  granted ;  and  shall  and  may  make  contracts,  agreements,  and 
bargains  with  the  workmen,  agents,  undertakers,  and  other  persons  employed 
or  concerned  in  making,  completing,  or  continuing  the  works  belonging  to  the 
said  undertaking,  and  all  and  every  part  or  parts  thereof:  and  the  said  directon 
shall  (subject,  nevertheless,  to  the  orders  and  directions  of  general  or  special 
general  assemblies)  have  full  power  and  authority  to  direct  and  manage  the 
affairs  of  the  said  company  of  proprietors;  and  the  said  directors  shall,  by 
themselves  or  the  clerk  to  the  said  company  of  proprietors,  keep  a  full  and  une 
account  of  all  money  disbursed  and  payments  made  by  the  said  directors,  and 
by  all  and  every  person  and  persons  employed  by  or  under  them ;  and  of  all 
and  every  sum  and  sums  of  money  which  they  shall  recei%'e  on  behalf  or  in 
respect  of  the  said  undertaking  from  any  collector  or  collectors,  or  other  officer 
or  officers,  or  from  any  other  person  or  persons  whomsoever,  employed  in  or 
having  any  concerns,  dealings,  or  transactions  with  the  said  undertaking,  or  in  or 
with  any  part  or  parts  thereof;  and  shall  regularly,  by  themselves  or  their derk 
as  aforesaid,  write,  insert,  and  enter  in  a  book  or  books,  to  be  from  time  to  time 
provided  at  the  expense  of  the  said  company  of  proprietors,  for  the  purpose, 
minutes  or  copies  (as  the  case  shall  require)  of  every  such  contract,  bai^n, 
receipt,  and  disbursement;  and  of  all  other  their  orders  and  proceedings,  which 
book  or  books  shall  be  deposited  with  and  kept  locked  up  under  the  care  and 
direction  of  the  said  directors. 

*At  the  trial  before  Best,  G.  J.,  London  sittings  afler  Hilary  term,  r^^^s 
many  objections,  both  in  fact  and  law,  were  raised  against  the  plaintiff's  ^ 
claim,  and  among  the  rest,  that  the  plaintiffs  being  a  corporate  body,  could  not 
enter  into  a  contract  except  under  seal,  and  consequently  could  not  sue  in 
assumpsit:  whereupon 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  for  the  defendant  to  more 
to  set  it  aside  and  enter  a  nonsuit,  upon  this  and  other  grounds. 

Wildt^  Serjt.,  moved  for  a  rule  niii  accordingly,  and  many  objecliow 
advanced  by  him  were  argued  at  great  length,  but  the  only  point  on  which  the 
Court  delivered  any  opinion,  was  the  capacity  of  the  company  to  enter  into* 
contract  of  this  kind  without  a  writing  under  sea'.  Against  them  it  was  ar]gaei 
that  there  were  only  certain  excepted  cases  in  which  a  corporation  could  make 
or  sue  on  a  contract  not  under  seal;  and  this  case  did  not  fall  wiihin  ihe  excep- 
tions, which  were  confined  to  executed  contracts;  Mayor  of  Stafford  v.  714 
4  Bingh.  75;  to  acts  of  daily  occurrence  and  of  little  importance,  as  the  pay- 
ment of  wages,  &c. ;  Bro.  Abr.,  Corp,,  pi.  56 ;  or  of  immediate  necessity ;  Hm 
V.  /uy,  I  Ventr.  47;  or  to  the  drawing  of  bills  or  notes  by  a  corporation  insti- 
tuted for  the  purpose,  like  the  Bank  of  England:  that  the  47  G.  3,c.72,s.28. 
which  enabled  the  directors,  in  ease  of  the  company,  to  contract  with  pereoos 
engaged  in  the  undertaking,  did  not  authorize  them  to  contract  in  any  other 
than  the  usual  m  inner,  viz.,  under  seal. 

Taddy,  Serjt,,  contra,  maintained  that  the  manifest  object  of  the  actofptito* 
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*28B1  ™^"^  ^^^  ^  ^^^  facilities  to  the  directors  in  managing  the  concerns  of  si 
-^  trading*  company,  and  that  that  object  would  be  entirely  defeated  by  com- 
pelling them  to  have  recourse  to  the  formality  of  an  instrument  under  seal  for 
every  bargain  thus  made  in  conducting  the  affairs  of  the  company.  He  referred 
to  Lord  Yarhorough  v.  The  Bank  of  England^  16  East,  6 ;  Rex  v.  Bigg^  3  P. 
Wms.  419;  Slark  v.  Highgate  Archway  Company^  5  Taunt.  792;  and 
Broughion  \.  Manchester  Water  fForks  Company,  3  B.  dt  A.  12,  to  show 
that  there  were  many  acts  which  a  corporation  might  effectually  do  without  a 
writing  under  seal,  and  more  especially  acts  necessary  for  conducting  any 
business  in  which  they  might  be  engaged,  such  as  hiring  servants,  providing 
for  the  support  of  members,  dec.  That  with  a  water  company,  die  onlering  oi 
water  pipes  was  a  matter  of  daily  and  immediate  necessity  to  the  business  of 
the  company,  and  as  such,  within  the  exceptions  specified  in  Bro.  Abr.,  Corporat.^ 
pi.  56,  and  Horn  t.  Ivy.  Such  orders  were  as  much  a  part  of  the  business  of 
the  company,  as  the  drawing  bills  and  notes  was  the  business  of  the  Bank  of 
England.  It  was  only  in  transactions  affecting  real  property  that  the  formality 
of  a  seal  was  required. 

Best,  C.  J.  This  was  an  action  of  assumpsit  to  recover  damages  for  the 
non-delivery  of  certain  iron  pipes  according  to  agreement.  Several  objections 
were  made  to  the  plaintiffs'  claim  at  the  trial,  and  were  reserved  for  the  con- 
sideration of  the  Court.  It  is  only  necessary,  however,  for  us  to  notice  one  of 
them,  as  that  is  fatal  to  the  claim ;  namely,  that  this'  is  an  action  of  assumpsit 
against  a  corporation  on  an  executory  contract.  If  the  plaintiffs  were  not 
bound  by  this  contract,  neither  were  the  defendants,  as  no  contract  which  is 
*2871  "^^  mutual  *can  be  valid.  I  had  no  difficulty  on  this  point  at  the  trial, 
-*  but  a  doubt  having  been  raised  on  the  construction  of  the  act  constituting 
the  corporation,  it  was  reserved  for  the  consideration  of  the  Court.  It  is  clear 
as  a  general  rule,  that  a  corporation  cannot  express  its  will  except  by  writing 
under  the  common  seal  of  the  body  corporate.  It  has  indeed  been  contended 
at  the  bar,  that  this  rule  is  confined  to  contracts  affecting  real  property ;  but  the 
rule  is  by  no  means  so  confined,  although  undoubtedly  it  is  subject  to  snme 
exceptions :  these  are  to  be  found  in  Bro.  Abr.,  tit*  Corporation,  pi.  50,  and  the 
present  case  does  not  fall  within  any  of  them. 

The  first  is,  where  the  contract  is  executed ;  in  that  case  the  law  implies  a 
promise,  and  a  deed  under  seal  is  not  necessary,  as  we  have  lately  decided  in 
the  Mayor  and  Corporation  of  Stafford  v.  71//,  where  it  was  holden  that  a 
corporation  might  maintain  assumpsit  for  the  use  and  occupation  of  their  land. 

The  next  exception  is,  where  the  acts  done  are  of  daily  necessity  to  the 
corporation,  or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal :  all  these  are  enumerated  in  Bro.  Abr.,  Corporation,  56,  and  in  Horn 
Y.  loy. 

Another  exception  is,  where  a  corporation  has  a  head,  as  a  mayor,  or  a  dean, 
who  may  give  commands  which  a  party  may  obey  without  the  sanction  of  a 
common  seal,  Randel  v.  Deane,  2  Lut.  1497,  or  may  bind  the  corporation  by 
record.  Vin.  Abr.,  Corpor.,  K.  7,  21.  A  fourth  exception  is,  where  the  acts  to 
be  done  must  be  done  immediately,  and  it  would  be  impossible  to  wait  for  the 
formality  of  the  u;orporation  seal ;  as  where  cattle  are  to  be  distrained  damage 
feasant,  which  might  escape  before  the  seal  could  be  affixed.  Manby  v,Long, 
^^f^f^-y  3  Lev.  107.  But  it  is  only  in  *cases  of  necessity,  occasioned  by  the 
^  hurry  of  the  proceeding,  that  such  a  course  can  be  pursued ;  for  in  Horn 
r.  fvy  it  Is  laid  down  that  the  appointment  of  the  bailiff  who  is  to  make  dis* 
esses  for  the  corporation  must  be  under  seal. 

The  same  principle  of  necessity  applies  to  corporations  created  for  purposes 

trade,  such  as  the  Bank  of  England.     The  very  object  of  that  institution 

equires  that  it  should  have  the  power  of  issuing  bills  of  exchange  and  promis- 

ory  notes.    But  this  indulgence  is  not  extended  beyond  cases  of  necessity; 

for  in  Slark  v.  7%e  Highgate  Archway  Company,  the  Court  said,  ^  That 
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aasumpait  on  notes  would  not  lie  against  a  corporation,  unless  the  act  which 
authorized  the  making  of  the  promissory  notes  eo  nomine,  by  the  corponuw 
ex  vi  ienninU  impliedly  empowered  the  corporation  to  make  a  promise/*  Am\ 
in  Broughton  v.  The  Manchester  fFater  frorks  Company,  which  I  should  not 
Qite,  but  that  my  judgment  in  the  case  has  been  confirmeu  by  a  decision  io  this 
Court,  I  am  reported,  and  correctly,  to  have  said,  *^When  a  company,  like  the 
Bank  of  England  or  East  India  Company,  are  incorporated  for  the  purposes  of 
trade,  it  seems  to  result  from  the  very  object  of  their  being  so  incorporated,  that 
they  should  have  power  to  accept  bills  or  issue  promissory  notes.  It  would  be 
impossible  for  either  of  these  companies  to  go  on  without  accepting  biUs.** 
This,  therefore,  being  an  action  of  assumpsit  on  an  express  executory  coniracU 
where  the  party  cannot  recover  on  any  legal  implication,  but  only  on  the  b3^ 
gain  as  it  actually  exists,  is  an  action  which  does  not  lie  against  a  corporation, 
unless  authorized  by  the  act  which  coustitutes  the  corporation.  The  contracl 
not  being  binding  on  the  corporation,  there  is  no  mutuality  between  the  parties, 
and  as  the  corporation  cannot  be  *8ued,  neither  can  it  sue.  Does  the  rMoo 
statute,  then,  contain  any  thing  (o  alter,  in  this  instance,  the  general  law  *- 
by  which  corporations  are  bound  !  l^he  act  creating  this  corporation,  47  6. 3, 
c.  72,  s.  28,  enacts,  **  That  the  directors  may  make  contracts,  agreements,  and 
bargains,  with  the  workmen,  agents,  undertakers,  and  other  persons  employed 
in  the  said  undertaking.*'  This  seems,  at  first  sight,  to  give  the  directors  authiM^ 
ity  to  make  a  bargain  snch  as  the  present ;  but  in  truth  it  is  only  intended  to 
enable  them  to  regulate  the  internal  concerns  of  the  company  without  the 
incumbrance  of  calling  all  the  members  of  the  company  together.  The  direct- 
ors may,  indeed,  of  their  own  authority,  make  a  bargain  under  the  provisions 
of  this  clause  in  the  act;  but  they  must  make  such  bargain  in  the  usual  way; 
the  company  must  express  their  assent  in  the  mode  prescribed  by  law,  by  a 
writing  under  their  common  seal. 

Upon  the  ground,  therefore,  that  in  this  instance  the  plaintiffs  have  sued  on 
a  contract,  not  under  the  common  seal  of  the  corporation,  the  rule  for  eettio^ 
aside  the  verdict  which  has  been  obtained  by  them  must  be  made 

Absolute. 
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1.  An  fldvowaon  in  grow  pastet  in  ■  will  under  the  word  tetumetU. 

2.  Where  ■  devisor,  after  leaving  several  etiatet  for  life;  U.  to  his  heir;  directing  that 
certain  property  should  be  sold  to  pay  his  debts ;  and  other  property,  in  case  that  firpt 
pointed  out  should  be  inauflicient ;  then  leaving  20/.  a  year  more  to  hia  wife  to  be 
charged  on  all  that  remained  onaold ;  deviaed  all  the  residue  of  hia  goods  and  chatielt, 
landa  and  tenements,  charged  aa  aforeaaid.  to  his  brother,  if  living,  if  not,  to  bis 
brother's  children,  with  a  proviso  that  C,  T.  and  E.  sboald  have  2001.  more  ihaatbt 
others ; 

Held,  that  a  fee  paased  in  the  residae. 

3.  The  declsration  stated,  that  J.  S  by  deed  conveyed  the  parparty  of  an  advowsoo  to 
L.  S.  By  the  deed  J.  S.  bad  conveyed  the  whole,  but  it  appeared  that  be  possessed 
only  a  purpariy : 

Held,  no  variance. 

QtrARB  iMPEorr.  The  declaration,  in  tracing  the  plaintiff's  title,  stated, 
among  other  things. 

That  Robert  Isaac  being  seised  of  a  purparty  or  fourth  part  of  the  advowson 
in  question,  by  deed  poll  of  1672,  in  consideration  of  20s.  paid  by  Lewes 
Stevings,  and  for  service  done  to  him  by  Lewes  Stevings,  as  also  for  divers 
other  good  and  valuable  causes  and  considerations  him  thereunto  moviog, 
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granted  the  same  pnrparty  in  the  same  advowson  to  Lewes  Stevings  and  his 
heirs : 

Tliat  aflerwardsy  John  Stevings,  who  took  under  Lewes,  devised  the  said 
porparty  in  the  advowson  to  his  brother  Richard,  if  living,  and  if  dead,  to 
Richard*8  children,  and  their  heirs  as  tenants  in  common ;  Catherine,  Thoma- 
sine,  Susannah,  and  Jane,  being,  at  the  time  of  the  death  of  John  Stevings,  the 
only  children  of  the  said  Richard. 

At  tlie  trial  before  Park,  J.,  Exeter  Spring  Assizes,  the  deed  from  Robert 
Isaac  to  Lewes  Stevings  being, produced,  appeared,  for  the  considerations 
therein  staled,  to  convev  the  whole  advowson  from  Robert  Isaac  to  Lewes 
Stevings,  but  it  appeared  also  that  Isaac  was  entitled  to  no  more  than  a  fourth 
part. 

John  Stevings*  will  being  produced,  commenced  as  follows : 
MQi-i  ***  As  for  the  worldly  estate  it  has  pleased  God  to  ffive  me,  I  dispose 
•^  of  the  same  as  hereafter  mentioned  :**  he  then  proceeded  to  give  several 
estates  to  his  wife  expressly  for  her  life ;  a  dwelling-house  to  Prudence  Hawkes 
expressly  for  her  life ;  successive  terras  for  years  in  the  same  house  to  the  hus- 
band and  son  of  Prudence,  each  of  them  paying  testator's  widow  during  her 
life  Is.  per  annum,  and  afler  her  death  \8.  per  annum  to  testator's  heir;  then 
he  directed  certain  property  to  be  sold  to  pay  his  debts,  and  ordered  that  other 
property  should  not  be  sold  unless  necessary,  expressing  his  belief  that  there 
would  be  enough  to  pay  his  debts  without  selling  that  other  part.  After  his 
debts  were  paid,  to  give  his  wife  an  additional  20/.  per  annum,  to  be  issuing 
out  of  the  whole  estate  that  should  remain  unsold ;  then  followed  the  residuary 
clause :  ^  all  the  rest  and  residue  of  my  goods  and  chattels,  lands  and  tene- 
ments, not  before  given  and  bequeathed,  my  debts  being  paid,  I  give  and 
bequeath,  subject  and  charged  as  aforesaid,  to  my  brother  R.  Stevings,  if  living 
at  the  time  of  my  death ;  if  not  living,  to  his  children,  to  be  divided  between 
them;  but  my  mind  is,  that  Catherine  shall  have  200/.,  Thomasine  300/.,  and 
Elizabeth  200/.  more  than  any  of  the  rest.** 

It  was  objected  that  the  deed  from  Isaac  to  Lewes  Stevings  was  misdescribed 
in  the  declaration,  inasmuch  as  it  professed  to  convey  the  whole  advowson,  and 
not  a  purparty,  and  to  have  been  made  for  several  considerations,  and  not 
merely  in  consideration  of  20s.  This  objection  was  overruled.  But  it  being 
also  objected  that  John  Stevings'  will  did  not  convey  a  fee  in  the  purparty  of 
the  advowson  to  Richard  Stevings'  children,  or  at  all  events  that  an  advowson 
in  gross  would  not  pass  under  the  word  tenemenit  the  plaintiff  was  nonsuited, 
with  liberty  to  move  the  Court  for  a  new  trial. 

*2921  declaration  containing  also  an  allegation  that,  in  *1699,  John 

^  Stevings  granted  to  Henry  Chichester  the  next  avoidance  of  the  living 
in  question  by  an  indenture  which  was  then  delivered  to  Henry  Chichester, 
but  of  which  the  plaintiff  made  profert  of  the  counterpart. 

The  plaintiflT  at  tlie  trial  called  F.  Chichester,  the  representative  of  Henry 
Chichester,  who  stated  that  he  had  placed  all  his  title-deeds  in  the  hands  of  an 
attorney  at  Bath ;  that  the  attorney  sent  them  to  H.  Phipps,  who  was  concerned 
for  Mascall,  of  whom  S.  Chichester  had  borrowed  money;  and  that  Mascall 
Slid  they  were  in  tiie  hands  of  Phipps ;  another  witness  proved  a  search  at 
Phipps's ;  that  he  looked  at  all  the  deeds  he  had,  but  did  not  read  them  all 
through. 

It  was  objected  that  a  sufficient  search  had  not  been  made  for  the  original  to 
entitle  the  plaintiff  to  give  the  counterpart  in  evidence,  but  the  objection  was 
overruled,  and  the  counterpart  received. 

^n/r/e,  Serjt,  in  Easter  term  last,  moved  for  a  rale  niaL  In  answer  to  the 
sbjection,  that  an  advowson  in  gross  would  not  pass  under  the  word  tenement^ 
le  cited  Co.  Liu  85  a,  19  b;  2  Bl.  Comm.  17;  Com.  Dig.,  Advowson;  Lon- 

^n^f.  Southwell,  Hob.  303;  Perkins,  116;  in  all  of  which  authorities  the 

^ord  tenement  would  embrace  an  advowson^  and  in  this  respect  no  distinction 
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was  made  between  an  advowson  in  gross  and  an  advowson  appendant  Then, 
to  show  that  a  fee  passed  to  the  children  of  Richard  Stevings,  he  obsened  that 
the  devisor,  after  having  left  several  estates  expressly  for  life,  made  no  saeh 
limitation  in  the  devise  of  the  residue;  and  that  he  had  charged  his  estates  with 
the  payment  of  debts,  and  with  an  annuity  to  his  wife,  in  such  a  way  that 
nothing  less  than  the  devise  of  a  fee  could  carry  his  intention  into  effect  Upon 
this  point,  Frogmorlon  v.  Holyday^  3  Burr.  1618;  Com.  *Dig.  DevUe,^  r-^^gs 
N.  4;  ami  J)oe  v.  Sndling^  6  East,  86,  were  referred  to.  A  rule  nut  ^ 
having  been  granted^ 

BoBonqutt^  Serjt,  showed  cause ;  he  cited  the  Year-book,  36  H.  6,  35,  u 
an  authority  that  an  advowson  w  ffOM  does  not  lie  in  tenure;  and  I  Roll.  Abr. 
816,  title  Escheat,  to  show  that  on  the  death  of  the  grantee  an  advowson  in 
gross  does  not  escheat,  and  that,  therefore,  it  does  not  lie  in  tenure ;  and  he 
contended  that  the  positions  in  Perkins,  116,  Com.  Dig.,  Advowson,  and  Hob. 
303,  did  not  apply  to  advowsons  in  gross.  In  Kenaey  v.  Langhom,  Gas. 
temp.  Talb.  U3,  it  was  holden  that  an  advowson  did  not  pass,  though  the 
devise  was  of  lands,  tenements,  and  hereditaments ;  and  in  ff^eatfoKng  v.  West- 
faling,  3  Atk.  464,  Lord  Hardwicke  said,  an  advowson  will  not  pass  by  the 
wonl  lands,  although  it  will  by  tenements  and  hereditaments ;  from  whence  it 
might  be  inferred  that  he  thought  it  would  not  pass  by  the  word  tenemtntt 
alone ;  and  in  Hopewell  v.  AckUmd,  1  Salk.  239,  Trevor,  J.*  held  that  it 
would  not  pass  under  tenements. 

Then,  only  an  estate  for  life  passed.  Where  a  devisor  charges  his  estate,  a 
fee  will  often  pass  in  order  that  the  charge  may  be  satisfied ;  but  where  he 
charges  the  person,  it  is  otherwise :  here,  all  the  language  of  the  will  goes  to 
show  that  the  person  was  charged,  and  not  the  estate. 

Bosanquei  then  contended  that  the  variances  between  the  allegations  in  the 
declaration  and  the  evidence  adduced  were  fatal,  referring  to  Swmlow  v.  Bemt 
mont,  2  B.  dt  A.  765;  Edwards  v.  Lucas,  5  B.  dt  C.  339 ;  and  Black  v.  Lord 
Braybrook,  2  Starkie,  N.  P.  C.  7;  and  that  the  counterpart  of  the  deed  hatl 
been  received  without  sufficient  proof  of  search. 

Wilde,  in  reply,  argued  that  the  deed  was  set  out  according  to  its  legal  effect, 
as  it  conveyed  in  fact  no  *more  than  the  purparty,  the  grantor  having  r^^ 
no  more  to  convey;  and  the  only  necessary  consideration  being  the  ^ 
sum  mentioned. 

He  was  relieved  from  the  objection  as  to  the  search ;  and  as  to  the  advowson 
in  gross,  observed,  that  no  decision  had  been  adduced  to  show  that  such  a  pro- 
perty would  not  pass  under  the  word  tenement  In  Yiner  the  authorities  in 
favor  of  that  position  were  numerous,  and  there  were  only  two  contra.  In 
Wextfaling  v.  fVestfaling,  Ijord  Hardwicke's  expression  must  be  taken  (o 
mean  that  such  an  advowson  would  pass  under  tenements  as  well  as  heredits- 
roents.  Lord  Talbot^s  decision  turned  on  a  devise  for  charitable  purposes, 
in  aid  of  which  it  was  not  possible  to  sell  a  turn  to  a  void  benefice.  The 
dictum  in  Hopewell  v.  Aekland  was  altogether  extra-judicial. 

As  to  a  fee  passing  by  the  devise,  he  insisted  that  under  this  will  the  estate 
was  charged  with  the  various  incumbrances,  and  not  the  person,  and  that,  there- 
fore, a  fee  passed ;  and  in  addition  to  the  former  authorities,  referred  to  Andrew 
v.  Soulhouse,  5  T.  R.  292 ;  Smith  v.  Tindal,  2  Salk.  685 ;  and  Carpenter  t. 
Chapman,  9  Mod.  92. 

Best,  C.  J.  This  was  an  action  of  otrare  itnpedit.  In  deducing  the  plain- 
tifi^'s  title,  the  declaration  stated  that  John  Stevings,  amongst  other  thiogt, 
devised  and  bequeathed  the  purparty  or  fourth  part  of  an  advowson  to  hii 
brother  Richard  Stevings,  if  he  should  be  living  at  the  time  of  the  testator's 
death ;  and  if  he  the  said  R.  Stevings  should  not  be  living  at  the  time  of  the 
testator*8  death,  then  to  his  children  and  their  heirs  as  tenants  in  common. 

To  prove  this  allegation  the  will  was  read,  in  which,  after  these  intro-  pMW 
ductory  words,  ''as  for  the  worldly  estate  *it  has  pleased  God  to  give  ■- 
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me,  I  dispose  of  the  same  as  hereinafler  mentioned,-'  John  Stevings  proceeds  to 
(rive  R?veral  estates  to  his  wife  expressly  for  her  life;  a  dwelling-house  to 
Prud«>nce  Hawkes  for  her  life;  successive  terms  for  years  in  the  same  house 
after  her  death  to  the  husband  and  son  of  Prudencot  each  of  these  paying  tes- 
tator*s  widow  during  her  life  !«•  per  annum,  and  after  her  death,  U.  per  annum 
to  testator* 9  heir :  then  he  directs  property  to  he  eold  to  pay  hie  debiSt  aad 
orders  that  other  property  shall  not  be  sold  wiUm»  fwecsMry,  and  expresses 
his  belief  that  there  will  be  enougli  to  pay  bis  d«bl>  witboot  selling  the  parts 
so  reserved :  after  his  debtv  are  paid  he  gives  his  wife  an  additional  20/.  per 
annum,  to  be  issuing  o«t  of  the  whole  estate  that  ahall  renmin  unsold: 

Then  he  proceeds :  **^ll  the  residue  of  my  goods,  chattels,  land»t  and 
ttnenients,  not  before  given  and  bequeathed,  my  debts  being  paid^  I  give  and 
bequeath,  sidject  and  charged  as  qforesaidt  to  my  brother  R.  Stevings,  if 
living  at  the  time  of  my  death,  if  not  living,  to  his  children,  to  be  divided 
between  them  ;  but  my  mind  is,  that  Catherine  shall  have  200/.,  Thomasine 
300/.,  and  Elizabeth  200/.  more  than  any  of  the  rest." 

At  the  trial  it  was  objected,  first,  that  an  advowson  in  gross  does  not  pass  under 
the  word  tenements;  secondly,  that  there  are  no  words  of  limitation,  and  that 
therefore  these  parties  did  not  take  to  them  and  their  heirs,  as  stated  in  the 
declaration,  but  an  estate  for  life  only.  Upon  this  objection  the  plaintiff  was 
nonsuited,  and  a  motion  has  now  been  made  to  set  the  nonsuit  aside. 

As  to  the  first  point,  it  is  admitted  that  an  advowson  appendant  to  a  manor 
lies  in  tenure,  and  therefore  would  pass  under  the  word  tenement.  But  neither 
Lord  Coke  nor  Blackstone  make  any  distinction  between  advowsons  in  gross 
and  advowsons  appendant ;  and  if  one  lies  in  tenure,  so  must  the  other.     In 

*2961  ^^'  ^^^  ^^  ^**  ^^  ^^^  ^®  ^following  passage :  **  If  an  advowson  be 
-^  holden  by  knight*s  service."  In  2  Black.  16,  "tenement  signifies  every 
thing  that  may  be  holden;"  and  in  page  17,  **so  is  an  advowson  a  tenement. ^^ 
But  if  an  advowson  in  gross  cannot  lie  in  tenure,  neither  can  an  advowson 
appendant 

It  may  be  urged  that  there  can  be  no  services  for  an  advowson,  and  that 
nothing  can  lie  in  tenure  unless  there  can  be  services  for  it;  that  it  is  the 
manor  only  that  is  a  tenement,  and  not  the  advowson  appendant  to  it. 

But  Fiord  Coke  carries  the  import  of  the  word  tenement  beyond  things  that 
lie  in  tenure. 

Co.  Lit.  6,  a.  **  Tenement  is  a  large  word  to  pass  not  only  inheritances 
which  are  holden^  but  offices,  rents,  commons,  and  the  like,  wherein  a  man 
hath  any  frank  tenement,  and  whereof  he  is  seised  tit  de  libero  tenementoj** 

If  lenementum  in  an  act  of  Parliament  includes  advowsons,  it  certainly  will 
pass  them  in  a  will  in  which  a  testator  shows  that  he  did  not  mean  to  leave 
any  of  his  property  undisposed  of.  Now,  no  man  can  doubt  that  advowsons 
may  he  entailed.  From  the  beginning  to  the  end  of  the  stat.  de  donis^  13  Ed. 
If  c.  1,  in  which  the  legislature  proposed  to  fetter  all  the  property  of  the  coun- 
try, there  is  no  other  word  but  tenementum.  We  should  therefore  unsettle 
estates  if  we  held  that  an  advowson  was  not  a  tenement.  Lord  Coke,  in  his 
first  Inst  (10  h.,)  commenting  upon  the  word  tenementum,  says,  **  This  is  the 
only  word  which  the  said  stat  of  Westminster  2d,  that  created  estates  tail. 
Qseth ;  and  it  inclndeih  not  only  all  corporeal  inheritances  which  are  or  majt 
be  hoiden,  but  also  all  inheritances  issuing  out  of  any  of  those  inheritances,  or 
concerning  or  annexed  to,  or  exerctseable  within  the  same,  though  they  lie  not 
in  tenure,  as  rents,*estovers,  commons,  or  other  profits  granted  out  of  land  or 
»297l  ^^^^  ^f  dignities  which  concern  *land  or  certain  places."  An  advow- 
^  son  concerns  land,  and  a  certain  pUce. 

The  old  cases  are  all  collected  in  Yiner's  Abr.,  tit  7>nure,(B.)  From  mos 
of  these,  though  some  are  conflicting,  it  appears  that  advowsons  in  gross,  as 
well  as  appendant,  lie  in  tenure. 

The  modern  cases  on  the  subject  are  few ;  but  in  fFest/aling  v.  fFeat/almg 
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Lord  Hardwickb  says,  **An  advowson  will  not  pass  by  the  word  landi^ 
although  it  will  by  tenements  and  hereditaments/' 

The  obvious  meaning  of  this  is  that  it  will  pass  either  by  tenements  or  here- 
ditaments ;  for  it  does  not  require  both.  In  Kermey  y.  Langhonu  indeed,  it 
appears  by  a  note  in  Mr.  Griffith's  edition,  that  the  words  of  the  will  were, 
"  lands,  tenements,  and  hereditaments."  But  the  Judges  of  the  King's  Bencfa, 
and  the  Chancellor  following  them,  must  have  been  of  opinion  that  the  ad  vow- 
sons  did  not  pass,  only  because  what  was  given  to  the  trustees  was  given  Is 
raise  money,  and  none  could  be  raised  from  a  void  church. 

As  to  the  objection  that  a  fee  did  not  pass  in  the  purparty,  it  is  clear  from  ^ 
introductory  words  of  the  will,  from  the  testator's  giving  other  estafes  expressly 
for  life,  from  the  charges  on  them,  from  the  giving  the  Is,  to  his  heir  out  of  ooe 
of  his  estates,  from  there  being  no  devise  over,  and  from  the  terms  of  the  resi- 
duary clause,  that  the  testator  meant  to  give  his  nieces  the  fee. 

The  words  of  the  will  in  Penwarden  v.  Gilbert^B  Brod.  ^  Bingh.  85,whidi 
this  Court  held  passed  a  fee,  were  not  so  strong  as  these  in  this  will.  I  agree 
with  the  Judges  in  that  case,  that  we  can  derive  little  assistance  from  decisions; 
we  must  look  at  the  will,  and  consider  the  intention  of  the  testator,  and  if  pos- 
sible carry  it  into  effect.  But  all  the  testator's  lands  were  to  be  »ofd  for  pay- 
ment of  his  *debUi,  if  necessary,  and  the  residuary  devise  is  subject  to  r-^^ 
this  charge.  In  Doe  v.  Snetlihgt  5  East,  01,  Lord  ELLKNBOROtioH  ^ 
ssys,  **The  question  hath  always  been  whether  the  charge  is  to  he  pnid  omd 
the  rents  and  profits  of  the  estate,  or  whether  it  is  to  be  paid  by  the  devisee  at 
all  events."  Here  it  is  to  be  paid  by  the  devisee  at  all  events,  and  therefore  a 
fee  passes. 

Some  other  objections,  which  were  overruled  at  the  trial,  remain  to  b« 
noticed. 

The  declaration  alleges  that  Robert  Isaac,  in  consideration  of  20^.,  and  o&a 
good  causes  and  considerations,  granted  to  Lewes  Sfevings  the  purparty  or  fourth 
part  of  the  advowson.  The  deed  produced,  purported  to  convey  the  enlire 
advowson,  but  it  appeared  that  the  grantor  had  only  the  fourth  part.  It  was 
objected,  however,  that  neither  what  was  conveyed  nor  the  consideration  is 
truly  described.  But  the  declaration  does  not  profess  to  describe  the  deed  in 
verba^  but  only  to  state  its  effect ;  and  as  Isaac  had  only  a  fourtli  part,  the  effect 
of  the  deed  was  to  pass  a  fourth.  The  20«.  was  the  only  consideration  that 
passed. 

With  respect  to  the  objection  that  the  counterpart  ought  not  to  have  been 
received  in  evidence, — ^the  degree  of  diligence  to  be  used  in  searching  for  a 
deed,  must  depend  on  the  importance  of  the  deed  and  the  particular  cireom 
stances  of  each  case.     We  are  of  opinion  there  was  here  a  sufficient  search. 

Rule  absolute  for  a  new  trial 


•GALLOWAY  v.  BIRD  et  al.  [•») 

Replevin  will  not  lie  for  goods  delivered  to  a  carrier,  and  detained  by  htm. 

Replbvin  for  taking  and  unjustly  detaining  plaintiiPt  gooda. 

Avowry,  that  defendants  were  carriers  and  lightermen,  and  that  one  C.  Bach* 
was  the  consignor,  and  plaintiff  the  consignee  of  the  goods  in  question,  which 
were  delivered  to  drfendantSf  and  came  into  their  custody  as  such  carried  * 
be  carried  to  the  plaintiff,  with  his  knowledge  and  consent,  and  for  rewarf 
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fherrfbr  payable  by  C.  Bache ;  that  before  the  plaintifT  had  any  property  in 
the  goods,  defendants  had  given  notice  to  Bache,  that  they  would  detain  all  goods 
delivered  to  them,  not  only  for  the  charges  arising  on  such  goods,  but  for  all 
moneys  due  to  them  on  any  other  account  from  Bache ;  and  that  the  defenflants 
detained  the  goods  by  virtue  of  a  certain  lien  for  a  balance  of  543/.  2«.,  due  to 
them  from  Bache,  having  given  notice  to  Bache  that  they  claimed  such  lien. 

Pleas,  first,  that  before  plaintiff  had  any  notice  of  the  notice  given  to  Bache, 
plaintiff  accepted  a  bill  of  exchange  in  part  payment  of  the  gcxxls,  which  bill 
he  afterwards  paid. 

Secondly,  that  at  the  time  of  the  delivery  of  the  goods,  plaintiff  had  no  notice 
of  the  notice  alleged  to  have  been  given  by  defendants  to  Bache. 

Rt^plication  to  first  plea,  that  defendants  at  the  time  they  deuiined  the  goods 
had  no  notice  from  the  plaintifT  that  he  had  accepted  the  bill  of  exchange. 

To  the  second  the  defendants  demurre<l  generally.  The  plaintiff  joined  in 
ihc  deniarrer  to  tlie  second,  and  demurred  generally  to  the  replication  to  the 
iifst.     Joinder. 

*3f>0l       *'I*hc  points  argued  were,  first,  whether  the  carriers  of  goods  could, 
^   under  the  circumstances  disclosed  in  the  pleadings,  detain  goods  from 
the  consignee  for     general  lien  in  respect  of  debts  due  to  them  from  the  con- 
signor. 

Secondly,  whether,  supposing  such  a  lien  to  exist  as  against  the  consignor, 
the  fact  of  the  consignees  having  paid  for  the  goods  would  prevent  its  operating^ 
ngainst  him ;  and. 

Thirdly,  whether  the  action  of  replevin  could  be  maintained  under  the  cir^ 
cumstances  mentioned  in  the  pleading. 

The  Court  pronounced  no  opinion  upon  the  first  two  points ;  upon  the  third 
it  was  argued  by 

IVUde^  Serjt.,  that  replevin  lies  wherever  goods  are  unjustly  taken  ;  for  which 
he  cited  Bull.  N.  P.,  tit.  Replevin ;  Com.  Dig.,  Replevin^  A.  B.;  Shamion  v. 
Shannon^  1  Sch.  A  Lefr.  824,  and  the  language  of  Lord  Ellenborouoh  in 
Dore  v.  Wilkinson^  2  Starkie,  288,  recommending  the  frequent  use  of  the- 
action.  The  taking  here  was  wrongful,  because  the  defendants  received  the 
goods  under  a  pretended  contract  to  carry  which  they  never  meant  to  perform^ 
Taddy^  Serjt.,  contra.  The  goods  were  delivered  under  a  contract  to  be* 
carried  for  hire,  and  in  such  a  case  there  is  no  wrongful  taking,  which  alone 
can  justify  a  replevin.  Bac.  Abr.,  Replevin  and  mivowryf  Co.  Lit.  145  6.; 
Siau  Marlbr.;  62  H.  3,  c.  21 ;  West  2 ;  13  Ed.  1,  c.  2,  s.  1 ;  Willes,  tS73. 

Cur.  adv.  vult. 

Best,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was  an  action 
of  replevin,  but  the  goods  which  were  replevied  had  been  delivered  to  the 
*3011  ^vo wants  upon  a  ^contract.  The  authorities  all  lay  it  down  that  reple- 
•^  vin  can  only  be  maintained  where  goods  are  taken,  not  where  they  are 
delivered  upon  a  contract ;  and  this  is  clear  also  upon  the  form  of  pleading, 
which  always  is  that  the  defendant  '*  took  and  detained**  the  goods ;  the  plea  to 
which  allegation  is,  non  cepit.  No  instance  can  be  found  in  the  Digests  or 
Abridgments,  of  replevin  having  been  brought  upon  a  delivery  under  a  contract* 
Oar  judgment,  therefore,  must  be  for  the  defendants. 

Judgment  for  the  defendants  accordingly. 
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GIBBONS  V.  RULE. 

A  ihip  broker  is  not  within  ihe  Tariont  nets  for  tlie  tdminion  tnd  regolition  of  btoken. 

Thb  defendant,  a  ship-broker,  whoae  baainess  it  is  to  proenre  freight  and 
pf  asengers  for  ships,  sued  the  defendant,  a  ship-owner,  for  services  of  thai 
description. 

The  declaration  was  in  the  common  form,  for  work  and  labor  done  hj  (he 
plaintiff,  about  the  business  of  the  defendant,  at  his  request,  and  for  certain  coo* 
mission  or  reward,  due  and  of  right  payable  from  the  defendant  to  the  plaialif 
in  respect  thereof.     Plea,  general  issue. 

At  the  trial  before  Best,  C.  J.,  Guildhall  sittings  in  Easter  term  hit,  H 
appeared  that  the  plaintiff  had  procured  freight  for  the  defendant,  but  he  hd 
never  been  admitted  in  the  court  of  mayor  and  aldermen  to  practise  as  a  broker. 
The  learned  Chief  Justice  thinking  this  a  fiital  objection  to  his  demand,  the 
plaintiff  was  nonsuited,  with  liberty  for  hira  to  move  to  set  the  nonsuit  audr 
and  enter  a  verdict  instead. 

By  statute  1  J.  1,  c.  21,  it  appears  that  for  several  hundred  years  prior,  the 
lord  mayor  and  aldermen  of  the  city  had  been  accustomed  to  select  out  of  the 
*com  panics  of  the  city  persons  to  be  presented,  by  at  least  six  persons,  p^M 
to  be  brokers,  who  were  permitted  and  admitted  **  to  use  and  demean  ^ 
themselves  uprighdy  and  faithfully  between  merchant  English  and  merchant 
strangers  and  tradesmen,  in  the  contriving,  making,  and  concluding  bargains  and 
contracts  to  be  made  between  them  concerning  their  wares  and  merchandise  to 
be  bought  and  sold,  and  contracted  for  within  the  city  of  London,  and  money's 
to  be  taken  up  by  exchange  between  such  merchant  and  merchants  and  trades- 
men ;  and  that  those  kind  of  persons  so  presented,  allowed,  and  sworn  to  be 
brokers,  have  had  and  borne  the  name  of  brokers,  and  have  been  known,  caOed, 
and  taken  for  brokers,  and  dealing  in  brokerage  and  brokery.*' 

And  by  the  last  section  it  is  enacted,  that  nothing  therein  contained  **»ba]l 
be  prejudicial  or  hurtful  to  the  ancient  trade  of  brokers  within  the  city  of  Loo- 
don,  using  and  exercising  the  ancient  trade  of  brokers  between  merchant  and 
merchant,  or  other  traders  or  occupiers  within  the  said  city  and  the  libertief 
thereof,  being  selected  as  therein  mentioned." 

By  the  6  Ann.  c.  16,  s.  4,  it  is  enacted,  ««That  from  and  afVer  the  detemi- 
nation  of  the  present  session  of  Parliament,  all  persons  that  shall  act  as  broken 
within  the  city  of  London  and  liberties  thereof,  shall  from  time  to  time  be 
admitted  so  to  do  by  the  court  of  mayor  and  aldermen  of  the  said  city  for  thf 
time  being,  under  such  restrictions  for  their  honest  and  good  behavior  as  ihar 
court  shall  think  fit  and  reasonable,  and  shall,  upon  such  their  admission,  pay 
to  the  chamberlain  of  the  said  city  for  the  time  being,  for  the  uses  hereioafier 
mentioned,  the  sum  of  40*.,  and  also  yearly  pay  to  the  said  uses  the  sum  pf 
40s,  upon  the  29ih  day  of  September,  in  every  year." 

By  the  fifth  section  it  is  enacted,  ••  That  if  any  person  or  persons,  from  »d^ 
aUcr  the  determination  of  the  •present  session  of  Pariiament,  shall  take  r.^ 
upon  hini  to  act  as  a  broker,  or  employ  any  other  under  him  to  act  as  ^ 
such,  within  the  said  city  and  liberties,  not  being  admitted  as  aforesaid,  ererr 
■uch  person  so  offending  shall  forfeit  and  pay  to  the  use  of  the  said  mayor  aad 
eomraonalty  and  citizens  of  the  said  city,  for  every  such  offence,  the  som  of 

iA  '  ^^.^^^^^red  by  action  of  debt  in  the  name  of  the  chamberlain  of  ike 
saia  city,  m  any  of  her  Majesty's  courts  of  record,  in  which  no  proteetioo. 
essoign,  or  wager  of  law  shall  be  allowed,  or  any  more  than  one  imparianee." 
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legislatare  apparently  intended  that  an  equivalent  should  be  paid  by  a  duty  on 
those  persons  who  acted  as  brokers  of  garbled  articles. 

By  the  57  G*  3,  c.  60,  the  fee  of  admission  of  brokers  is  increased  to  5/., 
and  by  the  second  section  it  is  enacted, 

**  That  so  much  of  the  recited  act  of  6  Ann*  c.  16,  as  imposes  a  penalty  of 
25/.  upon  any  person  who  shall  take  upon  him  to  act  as  a  broker,  or  employ  any 
persoa  under  him  to  act  as  such,  not  being  admitted  in  pursuance  of  the  said 
recited  act,  shall  be,  and  the  same  is  hereby  repealed ;  and  that  from  and  after 
the  passing  of  this  act,  if  any  person  shall  take  upon  him  to  act  as  a  broker, 
or  employ  or  cause,  permit  or  suffer,  any  person  or  persons  to  be  employed 
with,  under,  or  for  him,  to  act  as  such  within  the  city  and  liberties,  not  being 
admitted  in  pursuance  of  the  said  recited  act,  every  such  person  so  offending 
shall  forfeit  and  pay  to  the  use  of  the  mayor  and  commonalty  and  citizens  of 
the  said  city,  for  every  such  offence,  the  sum  of  100/.,  to  be  recovered  by  action 
of  debt  in  the  name  of  the  chamberlain  of  the  said  city,  in  any  of  his  Majesty's 
'3041  ^^^^^  ^  record,  in  which  no  protection,  essoign,  *or  wager  of  law  shall 
-^  be  allowed,  or  any  more  than  one  imparlance." 

Toddy ^  Serjt., in  Easter  term,  moved  to  set  aside  the  nonsuit;  and  referring 
to  the  preceding  acts  of  Parliament,  contended,  that  the  plaintiff  was  not  a 
broker  within  the  meaning  of  any  of  them ;  and  he  all^d  that  the  point  had 
been  decided  in  1820,  in  the  Mauor  of  London  v.  Cvft^  (not  reported.)  In 
that  case  an  action  for  penalties  had  been  brought  against  the  defendant  for 
having,  without  admission  by  the  court  of  lord  mayor  and  aldermen,  acted  as  a 
broker  in  the  procurement  of  freight,  passengers,  and  cargo ;  and  the  plaintiff 
was  nonsuited  by  Abbott,  G.  J.,  on  the  ground  that  the  acts  relating  to  brokers 
did  not  apply  to  ship-agents. 

A  rule  nin  having  been  granted, 

WiUe^  Serjt.,  who  showed  cause,  relied  on  the  statute  57  G.  8,  c.  60,  s.  2, 
which  was  general  in  its  terms,  and  not  confined  by  its  preamble,  like  the 
6  Ann.  c.  16,  to  brokers  of  garbled  articles:  he  then  aigued,  tliat  all  contracts 
made  in  contravention  of  the  provisions  of  a  statute  were  void,  and  he  cited  the 
language  of  Lord  Holt,  in  Hartleit  v.  Finor,  Garth.  262 ;  Hinckley  v.  WaUon^ 
3  Taunt.  131;  Drury  v.  Defontainef  1  Taunt.  131;   Langton  v.  Hughts^ 

M.  A;  S.  593. 

Taddyt  Serjt.,  in  support  of  the  rule,  insisted  that  all  the  acts  were  in  pari 
materia;  and  with  respect  to  the  cases  cited,  he  distinguished  between  con- 
tracts by  persons  prohibited  to  enter  into  them,  and  contracts  on  subject-matters 
prohibited,  arguing  that  the  latter  only  were  void,  and  that  the  former  were 
available,  though  the  parties  contracting  might  be  liable  to  punishment: 
"^3051  *^  in  Johnson  v.  Hadtonf  11  East,  180,  where  it  was  holden,  that  an 
•■   unlicensed  dealer  in  tobacco  might  sue  for  tobacco  he  had  sold. 

Best,  G.  J.  This  was  an  action  to  recover  a  sum  claimed  by  the  plaintiff, 
for  his  trouble  in  procuring  freight  and  passengers  for  a  ship  belonging  to  the 
defendant 

At  the  trial  before  me  at  Guildhall  it  was  objected,  that  as  the  bill  was  for 
brokerage,  and  as  the  plaintiff  had  not  been  admitted  a  broker,  pursuant  to  the 
statute  6  Ann.  c.  16,  s.  4,  his  acting  as  such  was  illegal,  and  that,  consequendy, 
this  action  would  not  lie.  Upon  looking  into  the  act,  we  are  all  of  opinion  that 
the  plaintiff  is  not  a  broker  within  the  meaning  of  the  statute  of  Anne.  That 
is  a  penal  act,  and  must  receive  a  strict  construction.  Before  we  subject  the 
plaintiff  to  its  provisions,  we  must  be  satisfied  that  he  comes  within  the  letter  as 
well  as  the  Bpiril  of  the  act  But  it  does  not  appear,  that  at  the  time  of  pass- 
ing that  act  there  existed  any  class  of  persons  carrying  on  the  plaintiff's 
vocation*  Merchants  tlien  transacted  their  own  business,  and  did  not  load 
the  commeree  of  the  country  with  heavy  eommissions  unnecessarily  paid. 
Undoubtedly,  persons  engaged  in  procuring  freight  for  ships,  and  in  conducting 
their  tnnsfer,  are  now  styled  brokers  in  ordmary  language,  and  perhaps  in 
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some  recent  statutes :  but  they  are  not  brokers  in  the  legal  acceptatkm  of  the 
term  before  the  passing  of  the  statute  of  Anne.  Spelman  calls  a  broker  proxi- 
neta^  and  the  word  seems  to  have  been  applied  to  persons  engaged  in  business 
in  general ;  but  originally  it  signified  a  retailer  or  pedlar.  Such  penons  beicg 
conversant  with  traffic,  were,  probably,  afterwards  employed  by  the  great  mer- 
chants, to  assist  them  in  ^disposing  of  their  commodities;  but  their  p^^ 
business  was  confined  to  buying  and  selling  of  goods*  in  process  of  ^ 
time  the  class  of  exchange  brokers  arose,  and,  much  later,  pawnbroken.  Id 
Jacob's  Law  Dictionary,  brokers  are  described,  **  Those  who  make  baigaias  m 
matters  of  money  or  merchandise  ;'*  and  he  enumerates  **  exchange-brokers 
corn-brokers,  pawnbrokers.*'  In  Blunt*8  Law  Dictionary,  we  find  **  exchaQg^ 
brokers,  mediators  in  any  contract  of  buying  and  selling,  or  contracts  of  our- 
riage,  and  pawnbrokers.**  In  Gowell  the  same  description ;  but  he  adds,  ^'ibi 
pawnbrokers  are  not  of  the  same  antiquity  as  the  others.'* 

According  to  all  these  definitions,  therefore,  brokers  are  persons  concen»l 
in  exchange,  or  in  buying  and  selling  goods ;  and  the  statutes  have  adoptnl 
these  definitions.     The  tide  of  i  Jac.  1,  c.  21,  is,  *«  An  act  against  brokers;" 
and  the  preamble  says,  **  Forasmuch  as  of  long  and  ancient  times  certain  irt^ 
men  have  been  solicited  to  be  brokitM^  and  have  taken  oaths,  *  to  use  Li;i 
di*mean    themselves    uprightly   between  English    merchants  and  merrh:^: 
stranirers,  and  tradesmen,  in  making  contracts  to  be  made  between  them,  can- 
cerning  their  wares  and  merchandises  to  be  bought  and  sold^  and  moneys  u 
be  taken  up  by  exchange  between  such  merchant  and  merchants  and  uadcs- 
mf*n;  and  such  persons  have  had  the  name  of  brokers,  and  have  been  knows. 
called,  and  taken  for  brokers,  and  dealing  in  brokerage  and  brokery,  who  ei 
ancient  times  used  to  sell  or  to  take  pawns,**  ^.     Here,  therefore,  is  the 
description  of  the  various  classes  of  brokers  known  at  that  time.     The  staias 
6  &  0  W.  3,  c.  20,  speaks  of  brokers  employed  in  buying  and  selling  tallici* 
which  were  the  government  securities  of  that  time;  in  other  words,  stock- 
brokers.    Then  an  expired  act  of  the  same  reign,  8  &  9  W.  3,  c.  32,  entiilfll 
**  Ail  act  to  restrain  the  number  and  ill  practice  of  brokers  and  stockjobbers," 
after  reciting  «'  that  brokers  had  *been  anciently  admitted  for  the  making  r«^ 
and  c(mcloding  baqpains  and  contracts  concerning  goods,  wares,  and  ^ 
merchandises,  and  moneys  taken  up  by  exchange,**  (these  words  are  nearij 
the  same  as  those   of  the  statute  of  James,)  ^*and  for  negotiating  bills  of 
exchange  between  merchant  and  merchant,  that  these  have  been  used  to  w» 
and  fall  the  value  of  tallies,  government  debts,  and  bank  stock  for  their  ova 
private  interest;" — with  a  view  to  prevent  the  increase  and  regulate  the  prso 
tice  of  these  persons,  proceeds  to  say,  **  that  no  person  shall  exercise  the  bust- 
ness  of  a  broker^  or  act  as  such  in  the  money  bargains  concerning  wares  and 
merchandises  to  be  bought  and  sold^  or  moneys  to  be  taken  up  by  exchoiigf 
or  tallies" — and  then  enumerates  various  sorts  of  bills  and  securities  for  moDey 
then  bought  and  sold,— ^  until  that  person  be  admitted  a  broker."    Theo  it 
requires  from  him  an  oath  and  bond  duly  to  pracuse  the  business  of  a  broker, 
according  to  the  provisions  of  that  statute.    But  all  its  provisions  apply  to  per- 
sons buying  and  selling  goods  or  government  securities,  and  not  to  ship-brokers. 
This  statute,  which  was  in  forc^  only  three  years,  was  followed  by  the  6  Ann. 
c.  16,  one  object  of  which  was,  to  compensate  the  then  existing  garblerol 
spices,  and  another,  to  supply  the  place  of  the  expired  statute  of  William,  h 
accordingly  prescribes  reguktions  for  the  class  of  brokers,  which  must  mean 
persons  then  known  to  the  law  of  the  country  as  such,  referred  to  in  diflereai 
sututes,  and  described  by  the  hiw  writers.     But  at  that  time  ship-brokers  U 
not  exist.     The  exporters  and  importers  of  goods  had  ships  of  their  own,  or  if 
they  hired  them,  hired  without  the  intervenUon  of  an  agent.    In  Jansen^- 
i^reen,  4  Burr.  2103,  which  was  an  action  for  penalties  agaiust  a  part)  for 
acung  as  a  stock-broker,  without  being  sufficiendy  authorized,  Lord  r^ 
Mansfield  •said,  •*  Sir  J,  Barnard*8  act  is  conclusive :  it  directs  that  L  *" 
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every  broker  or  other  person,  who  shall  negotiate  or  act  as  a  broker,  receiving 
brokerage,  in  the  buying  or  sellingf  or  oiherwise  diiponng  of  any  of  the 
md  ptdflie  or  joint  stodu^  or  other  public  securities,  shall  keep  a  book,  which 
shall  be  called  the  *  broker's  book.*  Can  words  more  strongly  express  what 
ihe  pariiament  meant  by  a  broker!** 

And  Yates,  J.,  said,  **  We  will  follow  the  parliamentary  idea  of  a  broker/* 
We  must  do  the  same  thing;  but  we  shall  not  pursue  the  parliamentary  idea 
of  the  word  broker,  if  we  include  a  party  who  neither  buys  nor  sells,  but  is 
merely  concerned  in  the  hiring  and  management  of  ship-property. 

The  57  G.  3,  c.  6,  is  expressly  applied  to  such  brokers  as  come  within  the 
provisions  of  the  statute  of  Anne,  specifying  persons  ^  admitted  brokers  in  pur- 
suance of  the  said  act'*  It  then  repeals  the  penalty  created  by  that  act;  and 
provides,  that  persons  acting  as  brokers,  not  being  admitted  in  pursuance  of 
*hat  aet^  shall  forfeit  100/.  The  Court  is  therefore  of  opinion,  tliat  persons 
bllowing  the  vocation  of  the  plaintiff  are  rather  agents  than  brokers;  that  at  all 
nents  they  are  not  such  brokers  as  were  comtemplated  by  the  statute  of  Anne, 
ind  that  therefore  the  rule  for  setting  aside  the  nonsuit  in  this  cause  must  be 
nade  absolute. 

Rule  absolute  accordingly. 


*309]  *BEESTON  v.  COLLYER. 

rh«  plaintiff,  eommeneing  his  ianrice  in  March,  served  the  defendant,  an  armv  agent,  for 
manv  years  in  the  capacity  of  his  clerk.  In  1811,  plaintiff's  salary  was  paid  quarterly : 
for  the  last  six  years  before  1826.  it  was  paid  monthly.  Defendant  having  dismissed  ino 
plaintiff  in  December.  1826,  without  assigning  any  reason:  Held,  that  there  was  an 
implied  yearly  hiring ,  that  defendant  must  pay  the  salary  till  March,  and  that  the  con- 
tract need  not  be  in  writing. 

This  was  an  action  of  assumpsit,  brought  by  a  clerk  to  an  army  agent  for  an 
Me$red  breach  of  contract,  in  discharging  the  plaintiff  before  the  end  of  the  year 
^hirh  he  claimed  to  serve  under  a  yearly  hiring. 

The  declaration  stated,  in  all  the  counts,  that  the  defendant,  on  the  1st  of 
ilarch,  1793,  retained  the  plaintiff  in  his  service  as  a  clerk,  at  a  certain  salary, 
'  for  one  whole  year  from  the  day  and  year  aforesaid,  and  afterwards  as  long 
s  the  plaintiff  and  defendant  should  respectively  please,  until  the  expiration  of 
be  current  year  from  the  said  1st  of  March;**  that  the  plaintiff  staved  in  the 
efendant*8  service  on  the  terms  aforesaid  until  the  23d  of  December,  1826, 
nd  was  willing  to  continue  until  the  expiration  of  the  current  year  on  the  1st 
f  March,  1827,  but  that  defendant  discharged  him  on  the  23d  of  Decem- 
er,  1826. 

At  the  trial  of  the  cause  before  Best,  G.  J.,  Middlesex  sittings  in  this  term, 
ie  plaintiff's  son  proved  a  quarterly  payment  of  125^  on  the  24th  of  June, 
811,  and  that  there  were  entries  of  quarterly  payments  in  that  year  in  the 
efendant*s  books,  but  that  during  the  last  six  years  the  salary  had  been  received 
lonthly  on  the  25th  of  the  month :  he  remembered  his  father  in  the  defendant's 
>rvice  since  1806.    On  the  23d  of  December,  1826,  he  received  his  discharge. 

The  Chief  Justice  told  the  jury,  that  the  payment  of  the  quarter's  salary  in 

811  was  evidence  of  a  yearly  hiring,  although  the  salary  was  afterwards  paid 

monthly.     That  the  general  rule  was,  that  if  a  servant  were  hired,  he  was 

)10*1  ^^^^^  ^  ^  hired  for  a  year,  under  certain  qualifications;  and  though 

-J  the  usual  contract  with  *menial  servants  was  for  a  month*8  wages 

2T 


518  Beeston  v.  Collyer.    T.  T.  1827.       [310 

or  a  month*s  warning,  it  was  not  the  case  with  servants  of  the  plaintifi^a 
description. 

The  jury  having  found  a  verdict  for  the  plaintifT — 83/.  damages^^ 
)  Wildi^  Serjt.,  moved  to  set  aside  this  verdict,  and  enter  a  nonsuit,  on  the 
ground,  that  in  the  absence  of  any  evidence  of  an  express  hiring  for  a  year, 
there  was  no  reason  for  implying  a  yearly  hiring  under  the  circnmstaoces  of 
the  present  case,  and  the  less  so,  as  the  later  and  more  numerous  payments 
had  all  been  monthly :  he  also  objected,  that  there  was  no  count  in  the  dedan- 
tion  applicable  to  such  a  hiring.     A  rale  was  granted ;  against  which 

AMvyiHe,  Serjt,  showed  cause.     In  support  of  the  rule, 

fri/de  urged,  that  at  the  utmost,  the  declaration  stated  only  a  contnet  ibr 
one  year,  but  nothing  to  show  that  tlie  hiring  was  to  be  yearly  after  the  expi- 
ration of  the  first  year.  In  Johman  v.  Huddhttone^  4  B.  £  C.  929,  where 
there  was  a  question.  Whether  a  hiring  of  certain  premises  were  from  year  to 
year  or  not,  the  demise  was  from  the  26th  of  March  for  one  year  next  eomii^t 
and  BO  from  year  to  year,  for  so  long  as  the  landlord  and  tenant  should  reflect- 
ively please.  That  was  holden  to  constitute  a  tenancy  from  year  to  year;  bit 
the  declaration  in  the  present  case  said  nothing  of  any  contract  from  year  ts 
yearf  and  even  had  that  been  so,  it  was  doubtful  whether  a  contract  for  a  ser- 
vice which  was  not  to  be  completed  within  a  year,  could  be  supported  io  bv 
without  a  writing;  for  in  Bracegirdk  v.  Heald^  1  B.  &  A.  722,  it  was  hdd,  that 
a  contract  for  a  year's  service,  to  ^commence  at  a  subsequent  day,  being  r,^|| 
a  contract  not  to  be  performed  within  a  vear,  was  within  the  fourth  ^ 
section  of  the  statute  of  frauds,  and  must  Ue  in  writing. 

Best,  G.  J.  I  entertain  no  doubt  on  the  law  or  justice  of  this  case.  The 
defendant  has  not  suggested  any  reason  for  ending  the  service  of  the  plaintiff; 
and  it  would  be,  indeed,  extraordinary,  if  a  party,  in  his  station  of  life,  oooU 
be  turned  off  at  a  month's  notice,  like  a  cook  or  scnllion. 

If  a  master  hire  a  servant,  without  mention  of  time,  that  is  %  general  hiiiif 
for  a  year ;  and  if  the  parties  go  on  foar,  five,  or  six  years,  a  jury  would  be 
warranted  in  presuming  a  contract  for  a  year  in  the  first  instance,  and  m  ob 
for  each  succeeding  year,  as  long  as  it  should  please  the  parties;  such  a  cod- 
tract  being  implied  from  the  circumstances,  and  not  expressed,  a  writing  is  imii 
necessary  to  authenticate  it.  It  is  not  necessary  for  us  now  to  decidf* 
whether  six  months,  three  months,  or  any  notice,  be  requisite  to  pot  ^ 
end  to  such  a  contract,  because,  under  the  circumstances  of  the  present  cisct 
after  the  parties  had  consented  to  remain  in  the  relation  of  employer  and 
servant  from  1811  to  1826,  we  must  imply  an  engagement  to  serve  bytb£ 
year,  unless  reasons  are  given  for  putting  an  end  to  the  contract  The 
defendant  put  an  end  to  this  engagement,  without  assigning  any  reason,  9xA 
the  jury,  therefore,  were  warranted  in  the  finding  they  have  come  to.  The 
principles  upon  which  the  action  for  use  and  occupation  proceed,  are  the  ni» 
as  those  which  formed  the  ground  of  my  direction  to  the  jury  upon  the  present 
occasion.  The  contract  is  for  a  year  at  first,  and  if  the  parties  do  not  disagree, 
it  goes  on  from  one  year  to  another.  It  is  true  that  one  of  the  incidents  of  s 
tenancy  of  this  kind  is,  that  it  can  only  be  determined  by  a  half  year's  noti<t, 
concluding  with  that  day  on  which  the  tenancy  •commenced,  we  do  r^jjj 
not  say  that  such  terms  are  to  be  engrafled  on  contracts  for  the  hire  of  ^ 
servants.  But  the  contract  between  the  parties  is  this  cause  has  been  arcu- 
rately  described,  in  the  first  count  of  the  declaration,  as  a  contract  for  one  whole 
year,  and  afterwards  as  long  as  the  plaintiff  and  defendant  should  respectively 
please,  until  the  expiration  of  the  current  year  from  the  first  of  March:  that 
aDegation  has  been  proved  in  evidence  by  acts  from  which  such  a  contract 
would  be  implied,  and  being  so  implied,  it  was  not  necessary  that  it  should  be 
reduced  into  writing. 

Park,  J.     We  do  not  decide  what  notice  to  quit,  if  any,  is  requisite  under » 
hiring  like  this ;  but  the  question  is.  Whether  the  plaintiff,  who  has  served  his 
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employer  so  many  years,  can  be  turned  off  without  any  reason  being  assigned  ! 
Here  there  is  evidence  th  it  the  salary  was  once  paid  quarterly*  and  though  it 
was  afterwards  paid  monthly,  yet,  as  there  was  no  change  in  the  nature  of  the 
plaintiflf^s  employment,  such  payment  is  perfectly  consistent  with  a  yearly 
hiring,  and  might  have  been  made  for  the  convenience  of  the  plaintiff.  If  any 
j^round  had  been  assigned  for  the  plaintiff's  dismissal,  the  decision  might  have 
been  different,  but  not  the  slightest  reason  is  given.  There  was  evidence  to  go 
to  Uie  jury  of  a  hiring  for  a  year,  and  I  approve  of  their  finding.  Persons  in 
the  situation  of  the  plaintiff  must  be  supposed  to  possess  superior  acquirements, 
and  are  entitled  to  more  respect  than  to  be  turned  off  without  any  reason  being 
assigned. 

BuRRouoH,  J.  I  can  discover  no  objection  to  the  declaration,  and  the  evidence 
adduced  at, the  trial  has  been  sufficient  to  prove  it.  Unless  reasonable  notice 
were  given,  or  ground  for  dismissal  assigned,  the  defendant  was  bound  to  go  on 
to  the  end  of  the  year. 

^13-1  *Oasblbb,  J.  There  can  be  doubt  that  a  general  hiring  is  a  hiring 
^  for  a  year.  In  domestic  service  there  is  a  common  understanding  that 
such  a  contract  may  be  dissolved  on  reasonable  notice ;  as  a  month's  warning* 
or  a  month*s  wages.  There  does  not  appear  to  be  any  such  practice  wiSi 
respect  to  servants  in  husbandry*  and  we  have  no  evidence  what  is  the  custom 
with  clerks.  We  must,  therefore,  decide  this  case  according  to  the  general 
rule,  and  hold  the  contract  between  the  parties  to  be  a  hiring  for  a  year. 

Rule  dischaiged. 


COLLYER  V.  WILLOCK  et  aL,  Executors. 

Where  a  party  revives  a  debt  barred  by  the  statute  of  limitations,  by  paying  it  into  GoarC« 
buf  at  ine  same  lime  refuses  to  pay  interest,  such  payment  of  the  principal  does  not 
retite  the  claim  for  interest. 

In  1818  the  defendant's  testator,  an  auctioneer,  sold  to  the  plaintifi  by  auo^ 
tioD,  among  other  property,  a  cottage  and  land  under  the  following  condition 
of  sale :  «*  That  the  purchasers  pay  down  immediately  into  the  hands  of  Mr. 
Willock,  a  deposit  of  20/.  per  cent,  for  lots  1,  2,  3,  4,  6,  7,  8,  9,  and  10,  and 
15/,  per  c^nt.  for  lot  5,  in  part  of  the  purchase  money,  and  sign  an  agreement 
to  complete  their  purchase  money  on  or  before  Michaelmas  day,  1818,  upon 
having  good  titles  made  to  them ;  and  if  from  any  cause  whatever  the  purchase 
of  any  lot  or  lots  be  not  then  completed,  the  purchase  money  for  such  lots  shall 
immediately  be  invested  in  exchequer  bills  in  the  joint  names  of  the  vendors 
and  purchasers,  until  such  purchase  or  purchases  shall  be  completed.** 

A  good  tide  to  lot  5  (the  cottage  in  question)  was  not  made  by  Michaelmas, 
1818,  nor  at  any  time  afterwards,  and  the  tide  to  the  other  lots  was  contested 
in  Chancery  till  1823.  In  Michaelmas^  J 826,  the  plaintiff  commenced  this 
*1141  ^^^^^^  ^  recover  20/.,  the  deposit  paid  *upon  lot  5,  and  interest  there- 
-^  upon.  The  defendants,  who  pleaded  the  statute  of  lim.tations,  also 
tendered  and  paid  into  court  the  20/.»  but  refused  to  pay  the  interest  claimed ; 
and  it  was  objected  at  the  trial  before  Best,  C.  J.,  that  the  statute  of  limitations 
was  a  bar  to  any  claim  which  the  defendants  did  not  acknowledge.  A  verdict 
for  10/.  (8/.  for  interest,  and  2/.  for  certiin  expenses  incurred  in  1823)  waf 
found  for  the  plaintiff  at  the  Middlesex  sittings  aAer  last  Easter  term,  witli 
leave  for  the  defendants  to  more  to  set  it  aside  and  enter  a  nonsuit.  A  rule 
nm  liaving  been  obtained, 
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Taddy,  Serjt«  who  showed  cause,  endeavored  to  show  that  the  case  wts 
taken  out  of  the  statute  hy  the  proceedings  in  Chancery,  which  had  eoatinaed 
to  the  year  1823;  but  it  ap|)earing  on  the  Judge^s  notes  tliat  those  pioceedings 
did  not  apply  to  the  cottage  in  question,  he  insisted  that  the  acknowled^eot 
of  debt  made  by  the  tender  of  the  principal  virtually  included  an  acknowledg- 
nient  of  the  interest  as  accessory ;  and  he  argued,  that  the  condition  to  invest 
the  deposit  money  on  the  sate  in  exchequer  bills  amounted  to  a  cootiact  to  py 
interest,  binding  on  the  auctioneer,  though  without  such  a  contract,  interest 
perhaps  might  not  be  payable  on  a  deposit. 

Wildt^  l^rjt.,  in  support  of  the  rule,  contended,  that  a  new  promise  was 
necessary  to  revive  a  claim  barred  by  the  statute,  and  that  the  defendants,  so 
far  from  promising,  had  refused  to  satisfy  the  present  claim. 

Best,  C.  J.  I  think  the  payment  of  the  principal  does  not  take  the  ease 
out  of  the  statute  of  limitations,  as  far  as  regards  the  claim  for  interest.  Pay- 
ment of  the  principal  does  not  raise  any  implied  promise  to  pay  the  interest; 
and  so  far  from  there  being  any  actual  promise,  the  party  here  expresdy 
refused  to  pay  interest. 

*Park,  J.,  and  Burrouoh,  J.,  expressed  a  similar  opinion*  in  which  r%^i^ 
Gasklxk,  J.,  having  also  concurredy  the  rule  was  made  ^ 

Absdute. 


HENNIN6S  V.  ROTHSCHILD. 

Defendant,  a  loan  contractor,  delivered  to  L.  certain  scrip  receipts,  Porporting  that  L.bi^ 
paid  him  10  per  cent,  deposit  in  respect  of  a  certain  amount  of  Neapolitao  stock,  tod 
entitling  the  bearer  to  cenificaies  for  that  amount  of  stock,  upon  hi»  paying  the  balasce 
February  1,  1823;  but  there  was  no  atipulation  that  the  deposits  sbonld  be  forfeited  is 
case  of  non-payment  of  the  balance.  L.  forthwith  transferred  the  receipts  to  plaiotilT 
.  for  valuable  consideration.  Defendant  then,  by  public  advertisement,  offered  the  holders 
of  these  receipts,  upon  certain  conditions,  an  extension  of  lime  for  payment  of  tha 
balance  due  on  them,  requiring  also  that  the  receipts  should  be  left  at  his  otBce,  fortiie 
purpose  of  being  marked  as  holden  under  the  new  conditions.  The  receipts  transferred 
by  L.  to  the  plaintiff  were  by  him,  accordingly,  sent  to  the  defendant's  office,  where 
they  were  indorsed  by  the  defendant  with  the  plaintiff's  name.  The  plaintiff  and  other* 
having  failed  to  comply  with  the  new  conditions,  the  defendant  refaaed  to  deliver  the 
certificates  or  to  return  the  deposits :  Held,  that  the  plaintiff  might,  in  an  action  ior 
money  had  and  received,  recover  of  the  defendant  the  amount  of  the  deposits  paid  by  U 

This  was  an  action  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff.  The  declaration  contained  also  counts  for  money  lent,  money 
paid,  and  upon  an  account  stated.     Plea,  non  assumpsit. 

The  jury  found  a  verdict  for  the  plaintiff,  for  1235/.  Is.  9(f.,  subject  to  the 
opinion  of  the  Court  upon  a  case,  which  stated  in  substance 

That  the  defendant,  on  the  14th  of  October,  1822,  made  and  signed  six 
receipts  in  the  words  and  figures  following: 

"NEAPOLirAN  LOAN  BY  N.  M.  UoTuscHiLD,  Contracted  by  C.  M.  dc  Roths- 
child :  ' 

"  Neapolitan  five  per  cent  certificates.  No.  433,  with  interest  from  the  Isi 
July,  1822: 

"  Received  one  hundred  and  thirty-seven  pounds  four  shillings  and  eight  pence, 
being  ten  per  cent,  on  •ducats  500,  Neapolitan  rentes:  On  payment  of  r,«,- 
the  balance  on  or  before  the  1st  February,  1823,  with  four  per  cent  L  ^'^ 
mterest  thereon  from  the  15th  October,  1822,  the  bearer  will  be  entitled  to 
cenuicates  for  that  amount  of  slock  with  interest  coupons  from  the  1st  July, 
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&  M.  d. 
DucatB  500,  rentes  at  80  per  eent ;  exchange,  fir. 

4-40  per  ducat,  and  fr.  25,65  per  £  stg.      •         1372  6  5 

10  per  cent,  deposit 137  4  8 

Balance  to  pay  the  Ist  February,  1823,  with  4  per 
cenU  interest  from  15th  October,  1822        -        1235     1     9 


Enlered,  C.  H.  Thiel, 

J.  S.  Thompson. 

London,  14th  Oct.,  1822, 

N.  M.  RothschUd.** 

(The  other  five  were  in  the  same  form.) 

That  upon  these  several  receipts  the  defendant,  on  the  14th  of  October,  1822 
received  from  one  Lowe  the  sum  of  1235/.  Is.  9i.,  and  delivered  the  receipts 
to  Lowe: 

That  tile  receipts  came  into  the  possession  of  the  plaintiff  in  manner  follow* 
in^: — ^The  plaintiff  had  advanced  1000/.  to  Lowe,  on  the  2d  of  November, 
1822,  on  the  credit  of  the  receipts,  on  which  day  the  receipts  were  delivered  : 
by  him  to  the  plaintiff;  and  on  the  3d  of  December,  1822,  the  account  wa& 
Kttled  by  the  plaintiff  taking  the  receipts  in  part  payment  at  the  rate  of  77i 
per  cent,  and  the  plaintiff  thereupon  became  the  holder  of  such  receipts  foi 
his  own  benefit: 

That  the  defendant,  on  the  14th  and  15th  of  January,  1823,  caused  the  fol«  . 
*3171  ^^^^^S  notice  and  *advertiQement  to  be  inserted  in  a  public  newspapei 
-^  called  The  Times,  of  which  the  plaintiff  then  had  notice: 

•'  Neapolitan  Loan  of  1822. 

"  Mr.  N.  M.  Rothschild  begs  to  notify  to  the  holders  of  the  deposit  receipts 
of  this  loan,  that  the  parties  may  either  pay  them  in  full  on  1st  February  next, 
according  to  agreement,  or  that  this  period  may  be  extended  at  their  option,  on 
the  condition  of  a  further  payment  of  10  per  cent,  on  the  stock  being  made  on 
the  1st  February  next,  with  the  interest  due  on  the  receipts  up  to  that  day,  10 
per  cent,  on  do.  on  the  1st  March  next,  20  per  cent,  on  do.  on  the  15ih  April 
next,  10  per  cent,  on  do.  on  the  15th  May  next,  and  the  remainder  on  the  15th 
July  next,  with  interest  at  the  rate  of  4  per  cent,  from  the  1st  of  February, 
payable  as  these  amounts  become  due.  At  the  time  the  foregoing  payments 
are  made,  the  parties  will  be  allowed  to  receive  bonds  equivalent  to  the  amount 
paid,  or  as  nearly  so  as  the  case  will  admit  Those  persons  who  intend  avail- 1 
ing  themselves  of  the  extension  here  granted,  are  desired  to  leave  their  receipts  • 
at  Mr.  Rothschild's  counting-house  any  day  between  the  20th  and  25tli  instant, 
in  order  that  the  same  may  be  duly  marked,  and  other  receipts  prepared  for 
delivery  on  the  Ist  Febraary. 

*«New  Court,  London,  Uth  January,  1823." 

■ 

That  in  consequence  of  the  before  mentioned  advertisement,  the  plaintiff 
taased  the  following  note  to  be  sent  to  defendant,  which  was  received  by  him : 

«« 21st  January,  1823. 

"N.M.Rothschild,  Esq. 
^  Sir,— 1  beg  leave  to  hand  you  inclosed  six  ten  per  cent  scrip  certificates 
*3181  ^^  ^^  Neapolitan  loan,  amounting,  *as  per  specification  at  foot  to  4500 
-^  ducats  rentes,  on  the  capital  of  which,  12,350/.  17s.  6(/.,  I  wish  to  avail 
myself  of  your  offer  to  pay  on  1st  February  10  per  cent  only,  and  I  request 
therefore,  that  you  will  have  the  goodness  to  cause  the  certificates  to  be  pr^  * 
pared  to  that  effect  C.  F.  Hennings." 

Vol.  Xni.-^6  2  t  2 
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whether  he  had  not  ibrfeited  his  daim  by  neglecting  to  fulfil  the  coodiiioBi 
imposed  by  the  defendant. 

Upon  the  first  point  Taddy  contended,  that  the  leceipts  were  in  the  natore 
of  notes  payable  to  bearer,  and  that  where  money  had  been  paid  to  the  use  of 
the  bearer  or  holder  of  such  an  instrument,  he  might  sue  for  it  in  an  actioii  for 
money  had  and  received,  although  there  was  originally  no  privity  between 
him  and  the  defendant.  Grant  ▼.  Vavghan^  3  Burr.  1516;  IHTard  v.  £van$, 
2  Ld.  Raym.  928 ;  fViison  v.  Coupland,  5  B.  &  A.  228 ;  De  BemaleM  ▼.  J\tfler, 
14  East,  690;  Dutch  v.  fFarren,  2  Burr.  1011.  But  here  the  defendant,  by 
his  notice  to  holders,  and  by  marking  the  receipts,  had  recognised  the  plaintiff 
as  suinding  in  the  same  situation  as  IjOwc,  and  in  efiTect  had  expressly  pro- 
mised to  pay  htm  ;  and  though  at  law  no  claim  arose  upon  the  assignment  of 
a  chose  in  action,  yet  such  an  assignment  was  a  sufficient  consideration  for  an 
express  promise.  /Winer  v.  Mtares^  2  Bl.  Rep.  1269 ;  Vtrt  v.  Lewi$.  3  T. 
R.  182 ;  Tatiock  v.  Harris,  3  T.  R.  174 ;  Surtee»  v.  Hubbard,  4  Esp.  204,  per 
Kkkyon,  C.  J. 

*Then,  with  respect  to  the  conditions  imposed  by  the  defendant,  they  p«ooa 
were  no  part  of  the  original  contract,  and  therefore  could  not  be  binding  I- 
either  on  Lowe  or  on  any  one  who  stood  in  his  place. 

IVilde,  contra.     The  action  does  not  lie.     The  money  never  was  reeeived 
to  the  use  of  the  plaintiff*,  nor  even  of  Jiowe,  but  to  the  use  of  Rothschild,  the 
defendant,  in  part  payment  of  the  Neapolitan  loan.     The  defendant  never  con- 
tracted to  return  money  lo  Lowe  under  any  circumstances,  but,  if  Lowe  per- 
formed his  engagement,  to  give  him  certificates.    If,  however,  it  should  be 
holden  that  the  originel  contract  between  Lowe  and  the  defendant  has  been 
avoided,  and  that  there  is  an  implied  contract  to  return  the  deposits,  the  money, 
at  all  events,  must  belong  to  lx>we,  and  not  to  the  plaintiff.     A  general  pro- 
mise made  to  a  class  of  persons  cannot  be  sued  on  by  an  individual,    PhUHpt 
V.  Batenian,  16  East,  356;   and  where  a  contract  has  been  altered  or  trans- 
ferred, and  the  consideiration  is  to  be  refunded,  it  can  only  belong  to  the  party 
with  whom  the  contract  was  originally  made,  unless,  indeed,  the  instrument 
containing  the  contract  be  assignable,  as  it  was  in  Grant  v.  Faughan, — ^a  cir- 
cumstance on  which  that  decision  mainly  turned.     The  other  cases  cited  are 
not  applicable  to  the  present.     In  De  aemalts  v.  FuUer,  Fenner  v.  Meares^ 
Wilson  V.  Coupland,  and  Tatiock  v.  Harris,  there  were  express  promises  on 
the  part  of  the  defendants ;  and  in  Dutch  v.  fFarren^  the  defendant  having 
refused  to  perform  his  contract,  the  plaintiff  was  entitled  to  recover.     Here  the 
contract  has  been  broken  and  abandoned  by  the  plaintiff*,  who,  when  the  stod^ 
was  low,  chose  to  recede  from  his  bargain,  but  endeavored  to  retrieve  himself 
as  soon  as  the  *8tock  rose.     It  would  be  great  injustice  to  put  it  in  his  r«o24 
power  to  so  play  fast  and  loose.  L 

Cur,  adv,  vuU. 

Best,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  money  had  and  received,  brought  by  the  plaintiff 
against  the  defendant,  to  recover  certain  deposits  which  had  been  paid  to  the 
account  of  the  Neapolitan  loan. 

The  cause  was  tried  some  years  ago  by  my  Brotlier  Bitrrouoh,  and  a  spe- 
cial verdict  was  found.  I  shall  state  very  shortly  the  facts  of  diat  special  ver- 
dict, as  applicable  to  the  question  which  the  Court  to-day  are  called  upon  to 
decide. 

It  appears,  that  on  the  14th  of  October,  1822,  the  defendant  received  1235f. 
ls.9d.  from  a  person  of  the  name  of  Lowe;  and  1235/.  Is.  9rf.  is  the  sum 
which  the  jury  have  given  their  verdict  for :  that  was  for  five  receipts,  which 
are  set  out  in  the  special  verdict,  and  upon  which  receipts  it  appears  that  the 
t«mainder  of  the  money  which  was  to  be  paid  for  the  completion  of  the  con- 
tact for  the  Neapolitan  loan,  was  to  be  paid  before  the  1st  of  February,  1823. 
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Thus,  as  the  case  stood  upon  the  first  contract,  unless  the  plaintiff*  paid  the 
remainder  before  the  1st  of  February,  1823,  he  would  not  be  entitled  to  cexti- 
ficates  for  Neapolitan  stock. 

These  receipts,  in  the  hands  originally  of  Lowe,  were,  on  the  2d  of  Novem- 
bor,  1822,  shortly  after  their  execution,  which  was  in  October,  1822,  passed 
to  the  present  plaintiff  for  the  full  consideration.  It  also  appears,  that  he 
remains  till  this  moment  the  holder  of  these  receipts. 

On  the  11th  of  January,  1823,  the  defendant  published  an  advertisement- 
giving  further  time  to  pay  by  instalments,  the  remainder  of  what  was  to  be 
advanced,  as  the  consideration  of  receiving  the  certificates  of  the  loan. 
•^251  *^^  those  instalments,  it  is  material  to  observe,  were  to  be  paid  on 
•J  or  before  the  15th  of  July,  1823,  and  the  persons  who  wished  to  avail 
themselves  of  the  indulgence  g^ven  by  that  letter  were  to  send  the  receipts  of 
which  they  were  the  holders  to  the  office  of  the  defendant,  to  have  them 
indorsed,  and  to  have  other  receipts  prepared. 

There  was,  also,  this  condition  introduced  into  that  letter;  **on  condition  of 
paying  ten  per  cent  on  the  1st  of  February,  and  the  other  instalments  as  they 
were  to  become  due,'*-^pecifying  certain  times,  the  last  being,  as  I  have 
stated,  the  15th  of  July  in  that  year. 

It  appears  by  the  special  verdict,  that  the  plaintiff*,  by  letter  of  the  21st  of 
January,  declared  that  he  should  avail  himself  of  that  offer;  that  is,  that  instead 
of  paying  the  whole  on  the  1st  of  February,  he  was  to  pay  ten  per  cent,  upon 
the  1st  of  February,  and  the  remainder  by  different  instalments.  He  sent  his 
receipts,  and  they  were  all  marked,  and  it  is  material  to  one  of  the  questions 
how  they  were  marked.  These  receipts  were  indorsed,  •^C  F.  Hennings;*' 
so  that  by  that  indorsement  the  defendant  acknowledges  that  he  is  in  future  to 
deal  with  the  plaintiflf  as  the  holder  of  these  receipts,  and  the  proprietor  of  any 
rights  that  may  arise  out  of  them.  The  receipts,  being  indorsed,  were  returned 
to  the  plaintiff*.  Subsequent  proposals  were  made,  by  advertisements  of  the 
defendant,  on  the  23d  of  January,  1823.  It  is  not  necessary  to  mention  them, 
because  they  will  not  aff*ect  either  of  the  questions.  On  the  5th  of  February, 
1823,  he  again  stated  by  advertisement,  that  those  who  had  not  complied  with 
the  terms  of  the  former  offer,  had  forfeited  their  deposit>money,  and  that  he 
was  not  bound  to  deliver  the  certificates ;  but  that  still  he  would  give  them 
another  week. 

Then,  on  the  11th  of  February,  he  published  the  following  letter:  *«  Refer- 
*3261  "'^^  ^  ^^^  several  advertisements  of  the  *1 1th  and  23d  January  last, 
■^  and  5th  February  instant,  which  have  appeared  in  the  public  papers, 
giving  an  extension  of  time  for  payment  of  the  balances  due  upon  scrip  receipts 
for  the  Neapolitan  loan,  N.  M.  Rothschild  informs  the  holders  of  scrip  receipts 
that  the  loan  contracted  for  has  been  paid;"  (if  that  had  been  proved,  it  would 
have  been  material,  and  would  have  been  an  answer  to  the  plaintifif's  action; 
but  there  is  no  proof  of  that;  nothing  of  that  sort  is  found  by  the  special  ver- 
dict, and  it  is  only  the  assertion,  therefore,  of  the  defendant;)  ^*  and  the  stock 
certificates  are  ready  for  delivery;  and  he  begs,  that  those  who  have  not 
accepted  the  terms  of  extension  of  payment  will  take  notice,  that  unless  the 
terms  are  accepted,  or  the  balances  and  interest  thereon  paid  on  or  before  the 
20th  day  of  February  instant,  he  will  consider'*  {he  will  consider)  **  that  such 
holders  of  scrip  receipts  do  not  intend  to  complete  their  contracts,  and  will  not 
hereafter  claim  their  certificates:  N.  M.  Rothschild  will,  therefore, aAer  the  20th 
February  instant,  dispose  of"  (this  is  the  part  I  would  wish  to  call  the  atten- 
tion of  the  Court  to)  **  or  keep  the  certificates,  and  put  the  proceeds  or  value  of 
ihem  to  the  credit  of  the  holders,  on  account  of  the  balances  and  interest  due, 
and  hold  them  answerable  to  him  for  any  loss  or  deficiency."  That  is,  he  will 
exercise,  himself,  a  discretion  uncontrolled  by  the  other  person  who  has  the 
interest  in  them,  either  to  keep  them  himself  or  dispose  of  them,  if  he  thinks 
proper,  and  to  hold  the  person  who  has  the  interesty  and  whom  he  has  nol  eptt- 
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suited*  aRconntable  for  any  deficiency  there  may  be.  I  gnesa  that  n  hk  meao- 
ing;  but  it  is  so  unskilfully  expressed,  thai  it  is  impossible  to  say  with  cer- 
tainty what  is  the  meaning  of  the  advertisement. 

On  the  11th  of  March  the  defendant's  attorney  calls  upon  the  plaintiff  to  {ny 
his  instalments^  and  threatens  an  ^action  if  those  instalments  are  not  ^^^ 
immediately  paid.  •  On  the  14th  of  May,  1823,  the  plaintiff  sends  to  pay  ^ 
all  instalments  that  were  then  due,  with  interest.  It  will  be  observed  this  was 
before  the  15th  of  July,  when  the  last  instalment  was  to  be  paid.  The  defend- 
ant refused  to  accept  that  offer.  On  the  8d  of  June  the  plaintiff  again  tendered 
the  instalment  and  interest,  which  was  refused  again  by  the  defendanL  ItwtH 
be  observed,  however,  that  from  the  Ist  of  February  tn  the  14th  of  May,  no 
offer  was  made  to  pay  all  the  instalments  with  interest ;  that  the  plaintiff  had 
not  complied,  either  with  the  conditions  contained  in  the  original  receipt,  or 
with  any  of  the  conditions  contained  in  those  advertisements  by  which  the 
terms  of  the  original  receipts  were  enlarged  for  the  benefit  of  the  holder  of 
these  receipts,  or  perhapa  enlarged  because,  if  the  holders  of  the  receipts  hxd 
been  called  upon  to  pay  on  the  1st  of  February,  the  defendant  knew  from  the 
then  state  of  the  market  that  not  one  of  them  would  have  been  taken,  and  the 
whole  loan  would  have  been  thrown  upon  his  hands,  or,  in  fact,  have  been 
entirely  destroyed,  because  it  appears  from  the  facts  stated  in  this  case,  that 
during  all  that  time  they  were  at  a  great  discount,  and  it  was  not  till  the  French 
army  got  possession  of  Madrid  that  they  began  to  rise,  and  people  thought  it 
worth  their  while  to  pay  their  instalments  upon  them. 

Undoubtedly  it  appears  that  the  plaintiff  in  this  case  did  not  comply  with 
those  conditions  with  which  he  ought  to  have  complied,  and,  therefore,  it  is 
perfecdy  clear  that  he  forfeited  his  right  to  recover  the  certificates  for  the  loan, 
oecause,  I  take  it,  it  is  a  condition  precedent  to  his  recovering  the  certificates 
for  the  loan,  that  he  should  make  the  payments  at  the  periods  stipulated;  hot 
that  will  not  bear  upon  the  present  question,  though  our  attention  has  been 
ingeniously  attempted  to  be  drawn  *away  from  the  consideration  of  that  p,^ 
question  by  discussing  it  as  if  this  were  a  claim  for  the  certificates  of  ^ 
the  loan,  and  not  for  the  deposit»money.  The  plaintiff,  undoubtedly,  was 
endeavoring  here  to  play  fast  and  loose.  Whilst  it  was  a  losing  concern,  he 
was  not  desirous  of  making  further  advances ;  the  moment  it  became  a  coDcero 
out  of  which  he  was  likely  to  derive  a  profit,  he  was  extremely  desirous,  if  he 
could,  to  pay  up  what  he  forbore  to  pay  whilst  it  was  a  losing  concern,  and 
claimed  the  benefit  of  the  contract  which  had  been  entered  into  with  him.  I 
have  already  stated  that  the  plaintiff  had  not  complied  with  the  condition  con- 
tained in  the  first  advertisement,  nor  had  he  paid  any  of  the  instalments  which 
became  due  from  tlie  1st  of  February  to  the  14th  of  May;  and  from  these  cir- 
cumstances  it  appears  that  by  the  enlarged  time  given  for  the  raising  of  thu' 
money,  several  instalments  had,  in  the  intermediate  time,  become  due. 

Upon  these  facts  two  questions  arise:  first,  does  the  failure  on  the  part  of  the 
plaintiff  to  pay  the  balance  on  the  1st  of  February,  1823,  and  his  failure  in 
complying  with  the  conditions  upon  which  he  was  allowed  by  tlie  different 
adverlisenrients  to  pay  it  by  instalments,  prevent  the  plaintiff  from  recovering 
the  deposit  ?— that  is,  considering  that  he  is  to  be  taken  as  the  first  advancer 
ot  the  money :— the  next  question  is,  suppose  the  plaintiff  not  to  be  prevented 
«^rom  recovenng  die  deposits,  if  he  had  been  die  person  who  originally  mde 
them,  as  the  deposits  were  originaUy  advanced  by  I^we,  can  the  plaintift 
^«1L^t^*!r?"*?**"*^"  ^^  «h>«  ewe,  recover  those  deposits  as  money  had  and 
!!Snt  f.  .1  ^  thw  defendant  to  the  use  of  the  plaintiff?  The  case  upon  the  fifft 
S^^l«  •  *".^  distonguishable  from  any  case  that  I  have  been  able  to  find,  and 
n^.^».ha  !f ^^ -'^^  '}  "^■i  ""'^  **  ^«  b"-  Cases  which  have  been  decided 
toctina  L^T'P**'  *"*  '^  *  ^^"^*^^  ^  P«*  *n  «n<>  <o,  one  of  the  con-  r,^ 
S^n^  £r  m^  ™*?:  T^^*^  ^^""^  "^'^•y  ^^^^^  has  been  advunced  t  ^ 
upon  It.  as  money  tiiat  has  been  advanced  upon  a  consideration  that  hat  fM 
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have  been  cases  where  the  default  has  been  on  the  part  of  the  defendant,  and 
where  there  has  been  no  defauh  on  the  part  of  the  plaintiff.  This  case  is  dif* 
ferent  from  those,  because  in  this  case,  undoubtedly,  the  present  plaintiff  has 
been  the  defaulter:  he  has  failed  in  the  performance  of  the  condition  in  the 
first  contract,  and  he  has  failed  in  the  subsequent  payments.  The  question, 
therefore,  is,  he  himself  being  a  defaulter,  is  he  entided,  under  the  circum- 
stances of  this  case,  to  recover  the  deposits  T  The  defendant  in  some  of  his 
subsequent  advertisements  has  stated  that  the  deposits  were  forfeited;  but  it  is 
not  his  declaration  that  will  amount  to  a  forfeiture  of  the  money,  unless  that 
condition  exists  in  the  original  contract  made  between  him  and  the  parties. 
Now  it  will  be  observed,  that  in  the  original  contract,  which  is  evidenced  by 
the  first  receipts,  there  is  no  such  condition  as  that  the  deposits  shall  be  for- 
feited if  the  further  sums  of  money  which  are  to  be  paid  for  the  purpose  of 
completing  the  plaintiff's  right  to  the  certificates  of  the  Neapolitan  loan  shall 
not  be  paid. 

We  are  of  opinion  that  there  being  no  such  condition  as  that  in  the  original 
contract,  the  plaintiff  has  a  right  to  recover  the  deposits,  under  the  circum- 
stances which  have  occurred  in  this  case.     In  sales  by  auction,  it  is  constantly 
introiluced  into  the  conditions  of  sale,  that  if  one  of  the  parties  fails  in  making 
good  his  contract,  if  the  purchaser  fails  in  making  good  the  purchase,  the  money 
that  he  had  paid  shall  be  forfeited ;  that,  therefore,  is  introduced  into  the  condi- 
tions of  the  first  agreement  between  the  parties,  and  the  person  advancing  the 
*33on  ™^'^^y  l^i^ows  that  be  advances  it  on  that  condition,  and  ^knowing  that 
-J  he  advances  it  on  that  condition,  if  he  does  not  perform  all  that  it  is 
incumbent  upon  him  to  perform,  he  has  precluded  himself  by  his  original  con- 
tract from  recovering  the  deposits;  but  there  is  no  such  condition  in  these 
receipts.     There  is  no  such  condition  to  which  the  plaintiff  in  the  present 
action  has  given  his  assent.   It  would  be  a  strong  thing,  and  contrary  to  justice, 
in  my  opinion,  and  that  is  the  opinion  of  the  whole  Court,  to  say,  that  where 
that  condition  forms  no  condition  in  the  original  contract,  it  is  a  consequence 
which  will  follow  the  failure  of  the  performance  of  all  that  the  plaintiff  was 
bound  to  perform.     Suppose  him  to  have  paid  09  per  cent.,  and  to  have  failed 
in  a  day  or  a  week  to  have  paid  the  I  per  cent.;  if  that  is  the  law,  he  roust  lose 
the  whole  99  per  cent,  merely  because  he  has  been  guilty  of  a  default  of  a 
single  day  or  a  single  hour, — ^for  the  same  rule  which  governs  one  case  must 
govern  the  whole.     Now  diat  would  be  utterly  inconsistent  with  justice.     If 
the  defendant  had  said,  I  will  take  no  advantage  of  your  failure  in  not  paying 
the  instalments,  the  plaintiff  would  have  had  no  right  to  recover  back  his  money: 
he  would  have  had  a  right  only  to  the  certificates  of  the  loan  ;  but  where  the 
defendant  said,  I  will  take  advantage  of  your  not  paying  the  instalments,  and 
will  put  an  end  to  the  agreement,  at  that  instant  the  plaintiff  had  a  right  to 
recover  back  the  money  he  had  paid.     If  the  defendant  suffered  any  loss  or 
inconvenience  in  consequence  of  the  instalments  not  being  paid,  he  would  have 
a  right  by  a  cross  action  to  recover  compensation  for  tliat  inconvenience:  but 
it  would  be  mowing  down  rights,  it  would  be  going  infinitely  beyond  that  which 
the  justice  of  the  case  requires,  if  we  were  to  say  that  from  a  failure  of  any 
one  of  the  conditions  the  party  is  precluded  from  any  right  to  recover  back  the 
whole  sum  which  he  has  advanced.     Probably,  if  it  had  appeared  upon  the 
*33l1  ^^^^  ^^  *^^^  special  verdict  that  at  the  time  the  plaintiff  had  tendered 
•^  the  principal  and  interest  upon  the  instalments,  and  the  defendant  refused 
to  accept  that  tender,  the  stock  receipts  had  been  worth  less  than  they  were  at 
the  time  the  money  was  advanced,  the  jury  might  have  been  warranted  in 
deducting  that  from  the  verdict.    That  was  done  m  the  case  of  Dutch  v.  IVar- 
rejh  aod  what  was  done  in  that  case,  was  confirmed  in  the  subsequent  case  of 
Alones  v.  Af^Fariane^  2  Burr.  1005.    In  Dutch  v.  Warren^  the  original  sum 
advanced  was  200/.     At  the  time  the  defendant  refiised  to  transfer  the  shares 
in  the  mining  company,  the  subscription,  for  which  200/.  was  paid,  was  only 
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worth  172/m  and  Ix>rd  Chief  Justice  Kino,  then  Chief  Justice  of  this  Cmat, 
told  the  jur}'  their  measure  of  damages  ought  to  be  what  the  stock  receipts  were 
then  actually  worth,  and  for  the  200/.  to  give  only  172/.  Jxjrtl  Mansfki-d,  in 
tlie  case  of  Afoses  v.  M'Fariane^  observed,  that  the  jury  were  properiy  directed 
to  make  that  deduction ;  and  he  quotes  a  passage  from  the  civil  law  which  cod- 
firms  the  principle  upon  which  the  Lord  Chief  Justice  of  the  Common  Picas 
had  made  that  deduction  in  the  case  of  ihiteh  v.  Warren;  which  principle  is 
this,  **quod  conditio  indtbiti  non  daivr  ultra  quam  locuplelior  f actus  eW  q^ 
accept t,^*  In  this  case  the  jury  would  have  been  warranted  in  doing  it,  but  the 
jury  have  given  the  exact  amount  of  the  sum  originally  paid:  we  are,  ihcre- 
fore,  to  conclude  that  the  sum  originally  paid  was  that  which  the  receipts  weic 
worth  at  the  time  of  the  tender  of  the  balance  and  interest,  and  the  refusal  Co 
comply  with  the  request  of  the  plaintiff. 

For  these  reasons,  upon  the  first  question,  the  Court  are  all  of  opinion,  that 
the'person  who  advanced  the  deposits  has  a  right  to  recover  them  back  under 
the  circumstances  which  have  taken  place. 

*Then  comes  the  question,  whether  the  plaintiff  in  the  present  action  r^^s^ 
can  maintain  an  action  for  money  had  and  received  T  It  has  been  argued  L 
by  Brother  Wilde^  that  defendant  never  undertook  to  pay  I/jwe  the  money,  and 
therefore  I^owe  could  not  assign  a  right  to  the  money,  but  to  certificates  of 
Stock.  It  is  undoubtedly  true,  that  the  defendant  never  did  undertake  to  pay 
Lowe  money  ;  he  undertook  to  give  him  certificates  of  stock.  But  if  Lowe 
could  not  have  maintained  an  action  to  recover  back  the  money  on  the  express 
contract,  yet  on  the  defendant's  refusal  to  give  the  certificates  of  stock,  then 
arises  the  implied  contract  to  give  back  the  money  which  had  been  paid  for  the 
purpose  of  obtaining  the  certificates.  Now,  if  that  right  was  in  Lowe,  if  Lowe's 
right  is  transferred,  or  if  the  defendant  has  assented  to  that  which  has  been 
done,  and  has  agreed  to  take  the  present  plaintiff  as  if  he  were  Lowe,  that  right 
which  Lowe  had  to  recover  back  the  deposits,  upon  the  consideration  failiqg. 
belongs  to  the  plaintiff.  It  is  unnecessary  for  us  to  decide,  whether  these 
receipts,  which  purport  to  amount  to  a  contract  to  deliver  certificates  to  bearer, 
are  transferable  or  not  We  should  do  great  mischief  to  the  defendant  to  hold 
that  they  were  not ;  for  who  would  lend  money,  who  would  advance  money, 
upon  such  certificates  as  these,  unless  he  could  immediately  transfer  the  certifi- 
cates ?  The  great  object  of  the  original  subscribers  is  not  to  hold  Uiesc  ceriili- 
cates  in  their  hands,  and  to  become  proprietors  of  foreign  stock  to  the  amoust 
of  the  receipts  which  they  pun!hase  by  paying  the  deposits,  but  the  moment 
they  have  obtained  the  receipts  they  transfer  them  to  others.  If  the  bw  is, 
that  these  certiffcates  are  not  transferable,  there  is  an  end  to  the  negotiation  of 
foreign  loans  in  this  country.  Whether  that  is  desirable  or  not,  it  is  not  for  os 
to  decide,  and  we  shall  leave  that  question  probably  undecided.  We  do  not 
say  whether  the  original  receipts  were  transferable  or  not  The  ground  upon 
•which  we  put  the  plaintiff's  right  to  recover  in  this  case  is  this,  that  p^^g. 
whether  the  original  receipts  were  transferable  or  not,  the  defendant  has  ^ 
treated  the  plaintiff  as  the  person  holding  these  receipts,  and  has  undertaken 
to  consider  him  as  the  person  who  originally  subscribed  this  money.  We  say 
that,  first,  from  the  circumstance  of  his  giving  out  that  the  holder  shall  have  the 
advantages  of  those  receipts;   next,  from  the  advertisements  bv  which  be 


..»,».».  ua^c  mem  inaorsed.  I hese  receipts  were  sent  to  him;  he  bat 
indorsed  them  with  the  name  of  the  plaintiff,  and  by  that  indorsement  in  a 
way  much  more  certain  and  effectual  than  in  any  one  of  the  cases  to  which 
Zu'V^  u  referred,  he  recognises  from  that  instant  the  right  of  the  pre««i 
piamtitt  as  the  owner  of  these  deposits,  and  as  having  a  claim  to  all  the  rights 
inai  might  by  any  possibility  grow  out  of  the  holding  of  these  receipts.  We 
tio  not  therefore,  put  the  plaintiff's  right  upon  the  transfer  of  the  ordinal 
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receipt!,  or  on  the  right  acquired  by  any  person  who  shall  become  the  bearer, 
bat  on  the  subsequent  conduct  of  this  defendant  in  acknowledging  the  plaintiff 
as  the  person  for  whom  he  held  the  money,  which  renders  this  a  much  stronger 
case  than  any.  of  those  which  have  been  referred  to.  The  ease  of  ChrarU  T« 
Faughan,  was  the  case  of  a  bill  which  was  clearly  negotiable.  Up  to  that 
time  it  had  been  doubted  whether  those  sort  of  bills  were  negotiable^  but  the 
Court  of  King's  Bench  then  decidedt  that  bills  payable  to  bearer  were  negotia« 
ble:  in  that  respect,  therefore  the  case  may  be  different  from  the  present^ 
because  we  do  not  affect  to  decide  here  whether  the  original  instruments  were 
negotiable  or  not ;  but  these  words  of  my  Lord  Mansfibld  in  that  case  are 
*3^4l  cx^reni^ly  *i™pofl^i^^-  **  Undoubtedly/*  said  his  Lordshipy  **  an  action 
•^  for  money  had  and  received  to  the  plaintiff's  use  may  be  brought  by  a 
bona  fidt  bearer  of  a  note  payable  to  bearer.'* 

The  defendant  in  that  case,  in  the  strict  sense  of  the  words*  held  no  mone]!. 
belonging  to  the  bearer  of  that  bill ;  but  Lord  Manspisld  ttaid*  it  cduld  not  be 
doubted,  although  the  defendant  had  dona  no  act  assenting  to  the  right  of  the 
plaintiff,  that  the  plaintiff  might  maintain  an  action  for  money  had  and  receivcd* 
So,  in  Ward  v.  EtaM%  where  a  creditor  desired  his  debtor  to  pity  his  debt  to 
a  third  person,  and  the  debtor  assented,  it  was  hoiden  the  third  person  might 
maintain  an  aciion  against  the  debtor  for  mopey  had  and  received,  though  there 
the  defendant  held  no  money  of  the  plaintiff;  a  circumstance  of  which  Mr. 
Justice  Yates,  in  the  case  of  QraxU  v.  Vaughaa^  in  referring  to  Ward  ▼« 
Evmniy  expressly  takes  notice.  ffU$on  v.  CoupUmd  and  De  Bernaki  t. 
Fuller  were  cases  upon  this  principle;  but  in  Fewur  v.  MeattM^ — which 
decided  principally,  tliat  a  bond  is  not  assiffnable* — where  a  man  had  indorsed 
upon  a  bond  that  he  would  pay  to  anybody  that  should  become  the  holder  of 
that  bond,  the  Court  of  Common  Pleas  helcit  that  though  the  person  who  had 
become  the  holder  by  assignment  could  not  maintain  an  action  merely  by  suing 
on  the  bond,  he  might  by  virtue  of  that  indorsement  bring  an  action  for  money 
had  and  received  against  the  obligor.  If,  then,  he  could  bring  an  action  for 
money  had  and  received  against  the  obKgor,  surely  in  the  present  case,  if  wo 
stood  only  on  the  irst  advertisement,  in  which  this  defendant  says  I  will  pay  Un 
bearer,  we  must  be  of  opinion,  that  the  plaintiff  has  a  right  to  recover  iu  thir 
form  of  action* 

I  wish  to  mention  one  circumstance,  because  if  this  case  is  carried  further,- 
*3351  ^^  ™^^  ^^  thought  it  has  not  ^occurred  to  any  one  of  us.  Whoever 
^  looks  into  the  law  may  find  it  very  doubtful,  whether  any  person  hold* 
ing  allegiance  to  the  king  of  this  country  can,  without  the  king's  consent,  bor» 
row  money  or  lend  money  to  a  foreign  prince.  No  question  of  that  sort  has 
been  raised  in  the  aigument,  and  we  give  no  opinion  npon  it. 

For  these  reasons  we  are  of  opinion,  that  the  judgment  upon  the  special' 
verdict  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  accordingly. 
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HARRIS  V.  PUGH. 

Devise  to  and  to  the  ase  of  M.  J.  for  life ;  then  to  and  to  the  nae  of  L.  D.  and  T.  E.  and 
their  heirs,  in  trust  for  R.  £.  C.  for  life,  with  a  declaration  that  the  estates  were  so 
limited,  and  the  legal  estates  vested  in  the  trustees  to  sappoit  contingent  esiaiet  and 
limitations,  subsequent  to  the  estate  to  M.  J. 

The  trustees,  prior  to  an  elegit  sued  out  against  R.  E.  C.  and  executed  on  the  propcrtf, 
but  subsequently  to  the  judgment,  conveyed  the  property  to  another  trustee,  in  tnist 

.  for  R.  E.  C.  and  certain  of  his  creditors : 

Held,  that  R.  E.  C.'s  interest  could  not  be  taken  under  this  elegii,  as  the  legal  etiaie 
was  in  the  trustees  at  the  time  of  the  judgment,  and  R.  E.  C.  had  not  a  sole  equiiable 

.  estate  at  the  time  of  the  execution. 

This  was  an  action  in  debt  for  use  and  occupation,  with  the  usual  mooej 
counts. 

Plea,  nil  debet. 

At  the  sittings  at  Guildhall,  after  Hilary  term,  before  Best,  C.  J.,  a  verdict 
was  directed  to  be  entered  for  the  plaititiflf  for  130/.,  with  leave  for  the  defend- 
ant  to  move  to  enter  a  nonsuit  on  several  points  reserved.  The  opinion  of  the 
Court  was  subsequently  taken  on  the  following  case : 

In  Easter  term,  1815,  the  plaintiff  recovered  a  judgment  against  Rtchani 
Estcourt  Cresswell  on  a  warrant  of  attorney,  given  by  him  to  the  plaintiff,  for 
10,000/.  *debt  and  80s.  costs;  and  in  Hilary  term,  1826,  the  judgment  r^^^ 
was  revived  by  scire  facias.  On  the  18th  of  April,  1826,  the  plaintiff  L 
issued  a  writ  of  elegit  on  the  judgment,  directed  to  the  sheriff  of  Shropshire, 
reuimable  on  the  morrow  of  the  Ascension  then  next,  on  which  day  the  sheriff 
returned  an  inquisition,  which  found  that  R.  E.  Cresswell  was  seised  in  fee  of 
certain  premises  described  in  the  inquisition,  consisting  of  seveml  messuages 
and  farms.  That  certain  messuages  and  land,  called  Wall  Furlong  Farm  and 
Pickthom  Farm,  in  the  occupation  of  W.  Pugh,  and  Brook  Farm  and  Sedbur}' 
Hall  Farm,  in  the  occupation  of  J.  Pugh,  were  a  true  and  equal  moiety  of  the 
lands  and  tenements  whereof  the  said  R,  E.  Cresswell  was  seised  as  aforesaid 
which  moiety  the  sheriff,  on  the  day  of  taking  that  inquisition,  had  delivered 
to  Caroline  Harris,  in  the  said  writ  named,  to  hold  the  said  moiety  of  the  said 
messuages,  lands,  tenements,  and  premises  to  the  said  C.  Harris  and  her 
assigns,  as  her  freehold,  according  to  the  form  of  the  statute,  until  the  debt  aiid 
damages  in  the  writ  mentioned  should  be  thereof  fully  levied. 

The  premises  mentioned  in  the  inquisition  as  being  in  the  tenure  and  occu- 
pation of  the  defendant  J.  Pugh,  were  those  for  the  use  and  occupation  of 
which  this  action  was  brought 

It  was  proved,  that  he  had  been  served  with  a  notice  of  the  plaintiff's  claim; 
had  been  required  to  pay  his  rent  to  the  plaintiff;  and  had  upon  that  occnsioa 
said  that  R.  E.  Cresswell  was  his  landlord,  and  that  he  had  paid  him  240/.  a 
year  for  rent. 

On  the  part  of  the  defendant,  it  appeared  that  Thomas  Estcourt  Cressweilt 
being  seised  in  fee  of  the  premises  in  question,  by  his  will,  dated  the  Uth  of 
January,  1786,  and  duly  executed  and  attested,  gave  and  devised  "unto  and  to 
the  use  of  Mary  Jenkins  and  her  assigns,  for  her  natural  life,  all  his  p,,,; 
m^suages,  lands,  ^tenements,  and  hereditaments  whatsoever,  situated  at  L 
Sedbury  and  Stoteston,  or  elsewhere  in  the  county  of  Salop,  charged  nevcrthe- 
w  ^  ^^  payment  of  one  annuity  or  yearly  rent-charge  of  100/.,  to  be  pav- 
able  out  of  the  same,  without  any  deduction,  unto  W.  Jenkins,  during  the  term 
or  the  natural  life  of  Mary  Jenkins."  The  will  contained  the  usual  powers  of 
*f  oAAi^  distress  in  case  of  non-payment  of  the  annuity ;  and  another  charge 
fi!  i-r  ?  «.*®  **™®  premises,  in  favor  of  WiUiam  and  John  DeweU,  daring 
the  lite  of  Elizabeth  De well,  with  similar  powers  of  entry  and  distress ;  and 
subject  to  and  charged  with  the  said  annuity  of  200/.,  and  the  several  powers 
ana  remedies  for  recovering  the  same,  the  testator  gave  and  devised  the  satae 
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premises  "  unto  and  to  the  use  of  the  Right  Honorable  Francis,  Lord  Dncie, 
and  Thomas  Estcourt,  Esq.,  their  heirs  and  assigns,  upon  the  trusts  neverthe* 
less  thereinafter  expressed  and  declared  of  and  concerning  the  same,  viz.,  in 
trust  for  the  said  W.  Jenkins  and  his  assigns  for  the  term  of  his  natural  life; 
and  from  and  after  the  death  of  W.  Jenkins,  subject  to  and  chaiged  with  the 
said  annuity  or  rent-charge  of  200/.,  and  to  Uie  several  powers  and  remedies 
for  recovery  thereof*  in  trust  for  Richard  Estcourt  Gresswell,  the  first  son  of 
his  (the  said  testator's)  son  Estcourt  Gresswell  and  hisi  assigns,  for  the  term 
of  his  natural  life ;  and  from  and  after  the  decease  of  R.  E,  Gresswell,  in  trust 
for  the  first  son  of  the  body  of  the  said  R.  E.  Gresswell  lawfully  to  be  begot- 
ten, and  the  heirs  male  of  the  body  of  such  first  son ;  and  in  default  of  such 
issue,  to  the  second  and  other  sons  in  tail  male,*'  with  divers  remainders  over,  and 
the  ultimate  remainder  to  his  own  right  heirs  for  ever.  The  will  contained  also 
the  following  declaration:  **And  I  do  hereby  declare*  that  I  have  so  limited  my 
*3381  ^'^^  ^^  Sedbury  and  Stoteston  aforesaid  to  the  use  of  the  said  *Francis 
-^  Lord  Ducie  and  Thomas  Estcourt,  and  their  heirs,  in  remainder  expect- 
ant on  the  limitation  to  the  said  M.  Jenkins  and  W.  Jenkins  as  aforesaid,  to 
the  end  and  intent  that  the  legal  estate  so  vested  in  them,  my  trustees  and  their 
heirs,  may  preserve  and  support  the  several  contingent  limitations  and  estates, 
subsequent  to  the  estate  limited  thereof  in  trust  for  the  said  W.  Jenkins."  And 
the  testator  further  directed,  that  *^in  case  any  interval  of  time  should  happen 
between  the  determination  of  the  said  estate  so  limited,  in  trust  for  the  said  W. 
Jenkins,  by  the  death  of  R.  E.  Gresswell,  Sackville  Gresswell,  and  Barbara 
Gresswell,  without  issue  male  of  his,  her*  and  their  body  and  bodies,  and  the 
birth  of  any  other  son  or  daughter  of  his  said  son  Estcourt  Gresswell  lawfully 
to  be  begotten,  the  trustees  of  his  said  estate  for  the  time  being  should  permit 
his  son  Estqf  urt  Gresswell  to  receive  the  rents  and  profits  of  the  said  mes- 
suages, lands,  and  premises  during  such  interval  or  intervals,  subject  to  and 
after  payment  of  the  said  annuity  of  200/..  thereinbefore  charged  upon  the  same 
hereditamenls."  The  will  contained  also  the  following  provision;  ** Provided, 
and  it  is  my  will,  that  no  part  of  my  personal  estate  shall  be  in  anywise  liable 
to  the  payment  of  any  part  of  the  annuities  charged  on  my  said  real  estates, 
but  that  such  annuities,  and  every  part  of  each  of  them,  shall  from  time  to  time 
k  paid  and  discharged  out  of  the  rents  and  profits  of  the  said  real  estates  upon 
and  out  of  which  the  same  are  charffed  and  made  payable,  and  not  otherwise." 

The  premises  so  devised  included  those  for  the  use  and  occupation  of  which 
this  action  was  brought. 

The  testator  died  in  the  year  1788,  without  having  altered  or  revoked  his 
will,  except  as  to  some  personal  property,  leaving  Mary  Jenkins,  William 
Jenkins,  and  his  grandson,  Richard  Estcourt  Gresswell,  him  surviving. 
*3391  ^^^^^^^  Jenkins  died  in  April,  1823;  Elizabeth  Dewell  *is  still  living ; 
-^  but  Mary  Jenkins,  who  (after  the  testator's  death)  married  Mr.  William 
Long,  died  in  January,  1822;  Lord  Ducie  died  in  August,  1808,  and  Thomas 
Estcourt  in  December,  1818,  intestate  as  to  any  estates  vested  in  him  in  trust, 
leaving  Thomas  Grimstone  Bucknall  Estcourt  his  eldest  son  and  heir  at  law. 

The  defendant  also  put  in  indentures  of  lease  and  release,  bearing  date  the 
6th  and  7th  of  May,.  1825,  the  hitter  made  between  the  said  Richard  Estcourt 
Gresswell,  of  the  first  part ;  Richard  Estcourt  Gresswell,  eldest  son  of  the  said 
Kichard  Estcourt  Gresswell,  of  the  second  part;  Thomas  Lys,  of  the  third  part; 
Bmi  William  Garr  Foster,  of  the  fourth  part;  being  a  deed  to  make  a  tenant  to 
the  prmdpt  for  suffering  a  common  recovery,  whereby  the  said  messuages,  land, 
tenements,  and  hereditaments  were  conveyed,  settled,  limited,  and  assured  *«  to 
the  use  of  such  person  or  persons,  for  such  estate  or  estates,  and  for  such  interest 
or  interests,  in  such  parts,  shares,  and  proportions,  and  ppoq  such  trusts  and 
for  such  ends,  intents  and  purposes,  and  charged  and  chargeable  in  such  man* 
tier,  and  either  absolutely  or  conditionally,  and  subject  to  such  powers  of  revo- 
cation and  of  new  appointment^  ancl  other  powers,  provisoes,  conditions, 
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restrietiom,  limitatioiM,  deelaratiom,  and  agfeementSy  as  ^e  aaid  Ricfaan] 
Efltcourt  Graasweli  the  Qlder»  and  Richard  E&tcoiirt  Cresav^  the  yoanget,  at 
any  lime  or  tines  and  from  time  to  tinie«  by  any  deed  or  deeda,  inatnMwnt  oi 
instrumenu  in  writin|^«  to  be  aealed  and  deliveied  by  them  reepectively,  in  the 
presence  of  and  attested  bv  two  or  more  credible  witnesses*  should  joiody  diiect, 
limit,  or  appoint;  and  in  deianlt  thereoft  to  the  use  of  the  said  Richard  Eetoouil 
Cress  well  the  elder*  and  his  assigns  for  his  life***  with  divers  remainders  over. 
A  recovery*  pursuant  to  the  last  deed*  was  duly  snflfered  in  Easter  lem*  182& 
^Defendant  also,  put  in  certain  indentures*  dated  the  90th  and  31at  r»«^ 
of  December*  182A*  and  made  between  the  said  Richard  Estoourt  ^ 
Cresswell  the  elder*  and  Richard  Eslcourt  Cresswell  the  younger*  of  the  first 
part;  the  said  Thomas  Qrimstone  Bocknall  Bstoonrt*  of  the  second  port;  the 
Reverend  Thomas  Tracy  Coxwell  and  Edward  Coxwell*  Esquire,  of  the  thiid 
part;  whereby*  after  reciting  (amongst  other  things)  the  said  indentyrea  of  fkt 
6th  and  7th  of  May*  18S5*  and  that  **xhe  said  Richard  Esteoart  Cresewell  ths 
elder  was  indebted  to  several  persons  in  divers  sums  of  money  to  a  eonakietafaie 
amount*  which  he  was  unable  to  pay  and  satisfy*  and  some  of  which  bad  beea 
incurred  on  behalf  of  his  son*  ana  that  he  had  relinquished  his  life  interest  is 
23*600/.  5«,  llil.  3  per  oent.  consolidated  bank  annuities*  for  the  benefit  of 
Richard  Eslcourt  Cresswell  the  younger*  in  order  to  make  an  immediate  pro- 
vision for  him,  as  he  did  thereby  acknowledge;  and  that  for  the  parposeof 
raising  a  fund  for  the  payment  of  the  debts  of  the  said  Richard  Esteourt  Cress- 
well the  elder*  and  in  cotisideration  of  the  provision  made  by  him  for  hb  said 
son*  and  in  order  to  make  some  further  provision  for  their  raatnal  benefit,  they 
were  desirous  of  vesting  the  said  estates  in  the  said  Thomas  IVaey  Coztpell 
and  Edward  Coxwell*  their  heirs  and  assigns*  upon  the  trosts  and  for  the  ends, 
intents,  and  purposes  thereinafter  declared  concerning  the  same;  and  with  that 
view  they  had  agreed  to  make  the  appointment  thereinafter  contained:  And 
recidng  that  it  was  apprehended,'  that  the  legal  estate  of  inheritance  in  fee  aimf^ 
in  remainder  in  the  said  estates  and  hereditaments  devised  by  the  before  recited 
will,  expectant  upon  and  subject  to  the  estate  for  life  of  Maiy  Loi^r,  became 
vested  in  the  said  Francis,  I^rd  Ducie  and  Thomas  Esteourt  onder  the  same 
will,  and  certain  indentures  of  lease  and  release*  of  the  97th  and  S8th  of  No> 
vember,  1780;  and  that  upon  the  decease  of  *the  said  Mary  Long*  the  p^.. 
legal  estate  in  fee  simple  in  possession  of  and  in  the  same  estates  became  ^ 
and  was  then  vested  in  the  said  T.  G.  B.  Esteoart*  as  sueh  heir  at  law  of  the 
said  Thomas  Eslcourt;  and  that  he  had  affreed  to  make  the  conveyance  there* 
inafter  contained*  in  order  to  pass  the  lagaf  estate  of  the  said  hereditaments  so 
vested  in  him*  that  the  aaid  Richard  Eslcourt  Cresswell  the  elder*  and  Richard 
Eslcourt  Cresswell  the  younger,  pursuant  to  and  in  exercise  and  execution  of  the 
power  or  authority  ffiven,  limited,  or  reserved  to  them  jointly  by  the  said  iadea- 
tures  of  the  6lh  and  7lh  May*  1836*  and  common  recovery  soflered  pursuaDl 
thereto*  did*  in  manner  therein  mentioned*  jointly  direct*  limit,  and  ai^iat, 
that  all  the  said  hereditaments  should  thenceforth  go*  remain*  and  be,  and  that 
the  said  indentures  and  recovery  should  respect vely  operate  and  enure,  and 
tliat  all  persons  seised  thereof*  and  their  heirs,  should  thenoefoith  stand  and  be 
seised  of  the  same  hereditaments  and  premises,  to  the  use  of  the  said  Thomas 
Tracy  Coxwell  and  Edward  Coxwell,  their  heirs  and  assigns  for  ever,  upos 
me  trusts  and  for  the  ends*  intents*  and  purposes  thereinafter  expressed  and 
declared*  or  referred  to  concerning  the  same ;  and  it  was  further  witnessed, 
that  the  said  T,  O.  B.  Eslcourt*  according  to  his  estate  and  interest  in  the  pie* 
mises*  and  so  far  as  he  could  or  ought  to  do  by  the  direction  of  the  said  Richard 
J-stcourt  CressweU  the  elder*  and  Riehard  Esteourt  CressweU  the  younger,  did 
baigain*  seU,  and  release  unto  the  said  Thomas  Traey  CoxweU  and  Edwaid 
Uoxwell,  their  heirs  and  assigns  for^ever*  (in  their  aetual  poeseesion  beimr,  bf 
wtoe  of  the  s^d  lease,)  aU  the  said  hereditaments  and  premises  caUed  SedbufJ 
*laU  Fajrm  and  Rrook  Farm*  (|>eing  the  ptemises  for  the  use  and  occopaiior 
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oi  which  tfiifl  action  wafl  brought,)  to  hold  the  same  premises  unto  the  said 
Thomas  Tracy  Cozwell  and  Edward  CozwelU  their  heirs  and  assigns  for 

*342l  *^^®'*  ^  ^  ^^  ®^  ^^  '*'^  Thomas  Tracy  Coxwell  and  Eklwanl  Cox 
-■  weU,  their  heirs  and  assigns  for  ever*  with  a  declaration  that  the  said 
estate  *^and  premises  were  appointed  and  released  to  the  said  Thomas  Tracy 
Cozwell  and  Bdward  CozwelL  their  heirs  and  assiffns«  upon  tmst  that  they, 
or  the  sarvitor  of  Ihem,  or  the  heirs  or  assigns  of  such  survivor,  did  and  should, 
as  soon  as  conveniently  might  be  aAer  the  execution  of  those  presents,  of  their 
or  his  own  authority,  and  without  any  further  consent  or  concurrence  of  the 
said  Richard  Estcourt  Cressweil  the  elder,  and  Richard  Esteourt  Cresswell  the 
younger,  or  either  of  them,  their,  or  either  of  tlieir  heirs,  make  sale  and  abso* 
lately  dispose  of  the  same  premises  in  manner  therein  mentioned;  and  upon 
tmst  sot  of  ^e  money  to  arise  from  such  sale,  and  by  the  rents  in  the  mean 
tine,  to  pay  all  the  costs  in  carrying  into  effect  such  trusts;  and,  in  the  next 
place,  to  pay,  satisfy,  redeem,  and  discharge  the  several  charges  and  incum* 
branees,  if  any,  then  affecting  the  said  trust  estates  and  premises  by  way  of 
mortgage,  annuity,  or  otherwise  howsoever;  and  after  making  the  several  pay- 
ments and  dednctioiis,  should  pay  and  apply  all,  or  a  competent  part,  of  the 
residue  of  the  said  tmst  moneys  towards  payment  and  satisfaction  of  the  several 
debts  and  sums  of  money  then  due  and  owing  from  the  said  Richard  Estcourt 
Cresswell  the  elder,  in  soeh  order  and  manner  as  the  said  trustees  should  in 
their  diseretion  think  proper;  and  should  stand  possessed  of  the  ultimate  resi- 
due (if  any)  upon  such  trust  and  for  such  purpose!  as  were  expressed  in  an 
indentore  intended  to  liear  even  date  therewith,  and  to  be  made  between  thr 
said  Riehaid  Bsteourt  Cresswell  the  elder,  of  the  first  part,  Richard  Estcourt 
Cresswell  the  younger,  of  the  second  part,  ^nd  the  said  Thomas  Tracy  Cox* 
well  and  Edward  Coxwell,  of  the  third  )>art,  with  further  declarations,  that  the 
*3431  P^^Km  purchasing  such  estate  should  not  be  answerable  *for  tfie  loss  or 
-J  misapplication  of  the  purchase  money,  and  that  the  receipts  of  the 
trustees  be  good  dischaiges.** 

It  was  o^octed,  on  the  part  of  the  defendant,  that  Richard  Esteourt  Cress- 
well  was  never  seised  of  the  IcgaH  estete,  but  that,  upon  Mrs.  Long's  death,  the 
legal  estete  vested  in  T.  O.  B.  Estcourt,  as  the.  heir  at  law  of  the  surviving 
trustee  under  the  will  of  T<  EL  Cresswell,  and  that  R.  £.  Cresswell  had  no 
trust  estete  extendible  under  the  stetute  of  29  C.  2,  c.  8,  s.  10,  the  deeds  of  the 
30lh  and  Slst  of  December,  1825,  having  created  trusto  for  other  persons,  and 
not  for  R.  E.  Cresswell  solely;  that  the  inquisition  was  void  for  not  setting  out 
the  lands  with  sufficient  certainty,  and  not  properly  reluming  the  seisin  of  s&id 
R.  E.  Cresswell  t  and  that  as  no  proof  was  given  that  the  defendant  had  ever 
paid  any  rent  to  R.  E.  Cresswell,  or  to  any  pffirsoo  for  his  use,  and  as  n6 
attornment  was  made  by  defendant  to  the  tenant  by  ekgU^  the  action  would 
not  lie.  But  the  Lord  Chief  Justice  reserved  these  points,  and  directed  the 
jary  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
entided  to  recover!  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entidsd  to  recover,  the  verdict  was  to  stend»  otherwise  ft  nonsuit  to  be  entered* 

The  ease  was  aigoed  by  Tadtfy^  Serjt.,  for  the  plaintiff,  and  liFtMe,  Serjt., 
for  the  defendant.  The  three  pointo  were  debated  at  great  length;  1st.  whe» 
ther  the  inquisition  were  valid;  2d,  whether  this  action  of  use  and  occupation 
would  lie  for  the  plaintiff  till  the  defendant  had  attorned ;  8d,  whether  R.  E. 
Cresswell  had  any  extendible  property  in  the  land  occupied  by  the  defendants 
As  the  judgment  was  confined  to  tliis  latter  point,  the  argumente  on  the  other 
two  are  omitted. 

0oAr\       *^  ^"  P^*^  ^  ^^^  plaintiff,  it  was  argued,  that  it  was  not  necessary 

J  for  her  to  esteblish  R.  E.  Cresswell's  tide,  or  even  to  show  what  it  wasi 

that  she  was  entided  by  the  writ  of  elegit  to  a  moiety  of  R.  E.  C.*s  rente,  and 

when  the  defendant  admitted  rent  to  be  due  from  him  to  R.  E.  C,  he  admitted 

2u2 
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the  validity  of  the  plaintiff's  claim.  If,  however,  it  should  be  esteemed 
sary  to  show  the  estate  of  R.  E.  C,  he  took  the  legal  -estate  in  the  famd  in 
question  under  the  will  of  his  father  T.  E.  O.  The  trustees  under  that  will 
took  a  use,  subject  to  be  executed  in  the  various  devisees,  as  occaston  sbould 
arise.  They  were  not  required  to  do  any  thing  which  would  make  it  neees* 
sary  for  them  to  have  the  legal  estate ;  and  in  the  absence  of  such  necessity, 
the  law  always  favored  the  beneficial  owner.  But  admitting  R.  E.  C.  lo  hate 
taken  only  an  equitable  estate,  it  was  extendible  under  this  elegit.  The  tmsiees 
had  never  taken  possession,  as  in  Hunt  v.  Co/et,  1  Comyn.  S26,  and  the 
statute  29  Car.  2,  c.  S,  enables  the  judgment  creditor  to  take  trust  fxoperty  lo 
which  the  debtor  is  beneficially  entitled  at  the  time  of  the  execution ;  and  though 
there  was,  in  the  present  instance,  a  conveyance  in  1825,  yet  as  that  convej^ 
ance  was  voluntary,  tending  to  destroy  the  priority  of  judgment  creditofs,  aid 
to  defeat  the  distribution  ordered  by  the  law,  it  was  void  under  the  elatule  of 
Eliz.  c.  18,  s.  5. 

ffilde^  contra.  Whether  R.  E.  C.  took  a  legal  or  an  equitable  estate  most 
depend  on  the  intention  of  the  devisor,  to  be  coUected  from  the  language  of  the 
devise ;  Harton  v.  Hatton^  7  T.  R.  652 ;  but  of  that  intention  no  doubt  ca 
remain  when  he  declares  **  that  he  has  so  limited  his  estate  to  the  nee  of  Lord 
Ducie  and  G.  B.  Estcourt,  to  the  end  that  the  legal  eUaie  so  vested  in  tbein 
miglit  preserve  the  contingent  remainders.  *The  property,  too,  being  r^^c 
limited  unto  and  to  the  use  of  the  trustees  and  their  heirs,' in  trust  for  *- 
others,  the  use  ^as  vested  in  the  trustees,  according  to  the  invariable  eoostiue- 
tion  of  the  statute  of  uses.  Hopkim  v.  ffopkind^  1  Atk.  581 ;  Boieier  v.  jf /ltiig>- 
ton,  1  Bro.  Rep.  72;  1  Cruise,  413;  WheManev.  SU.  i^vry,  2  P.  Wms.  147; 
Doe  V.  Martin,  4  T.  R.  39.  R.  p.  C,  therefore,  took  only  an  equitable  inte- 
rest under  the  will,  and  that  interest  he  had  bona  fide  parted  with  befere  the 
issuing  of  the  execution.  The  conveyance  by  which  he  effected  this,  beinf 
for  the  benefit  of  creditors,  was  rather  in  furtherance  of,  than  in  opposition  to» 
the  law.  But  even  if  that  conveyance  should  not  be  deemed  a  sufficient  trans- 
fer as  against  this  execution,  yet  the  trust  estate  which  R.  E.  C.  had,  being 
one  of  which  R.  E.  C.  was  not  possessed  singly,  but  connected  with  other 
persons,  viz.  the  creditors,  it  was  not  an  interest  that  could  be  taken  under 
an  elegit.  Doe  d.  Hull  v.  Greenhill,  4  B.  dt  A.  684;  Htmri»  t.  Booker, 
4  Bingh.  06. 

Cur,  ado.  ouli. 

The  judgment  of  the  Court  was  now  pronounced  by 

Bkst,  C.  J.,  who,  after  reading  the  case  as  above  stated,  proceeded/-^ 
Richard  Estcourt  Cresswell  had  a  legal  estate  in  the  premises  at  tfie  time  of 
the  judgment,  it  would  have  been  bound  by  the  judgment,  and  the  conveyance 
in  1825  would  not  have  prevented  it  from  being  taken  by  the  elegit  issued 
against  him.     But  if  the  legal  estate  was  in  the  trustees.  Lord  Ducie,  and 
Thomas  Estcourt,  and  Richard  Estcourt  Cresswell  had  only  an  equitable 
interest,  the  conveyance  by  the  trustees  before  the  suing  out  of  the  execoiion 
exempts  the  property  from  any  liability  to  that  execution  ;  for  the  stat.  29  Car. 
2,  *c.  3,  8.  10,  which  makes  lands  liable  to  judgment  against  a  eentmque  rtojg 
trust,  only  authorizes  the  sheriff  to  take  such  as  the  trustees  are  seised  ^ 
of  at  the  ^  time  of  the  execution  iued^     So  that,  while  a  judgment  binds  the 
legal  estate  of  a  party  from  the  time  it  is  signed,  it  only  affects  such  trust  pro- 
perty as  he  is  possessed  of  at  the  time  of  execution  etted.     This  has  already 
been  determined  in  Hunt  v.  Colee.     In  that  case,  Benjamin  Stock  was  seised 
in  fee  of  certain  lands  in  question,  and  by  indenture  of  October,  1682,  conreyed 
them,  in  consideration  of  1270/.,  to  Henry  Soursby  and  bis  heirs,  who  was 
only  a  trustee  for  Peter  Chamberlain  and  his  wife,  and  their  heirs.     By  inden- 
ture of  December,  1682,  between  the  said  Henry  Soursby  of  the  one  part,  and 
the  said  Peter  Chamberlain  and  his  wife,  and  Hope  Chamberlain,  their  sor. 
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on  the  other  part,  it  was  agreed  that  H.  Souraby  should  stand  seised  of  the 
premises,  to  the  intent  that  P.  Chamberlain  and  Ann  his  wife  should  take  40/. 
a  year  for  their  lives,  and  that  the  rest  of  the  profits  should  be  paid  to  Hope 
Chamberlain  and  the  heirs  of  his  body.  In  1605  James  Boardman«  lessor  of 
the  plaintiff,  recovered  judgment  against  Hope  Chamberlain  for  a  debt  of  160if. 
In  July,  1690,  Ann  Chamberlain  and  the  said  Hope  Chamberlain  borrowed 
(M)0/.  of  the  defendant  Coles,  and  for  a  security  for  that  sum  the  said  H. 
Soursby,  by  their  direction,  mortgaged  the  premises  to  the  said  Coles  for  five 
liuiidre<l  years.  In  1714,  the  lessor  of  the  plaintiff  obtained  judgment  on  a 
scire  fadat  upon  the  first  judgment,  and  upon  this  took  out  ezeeution  by 
elegit ;  and  the  sheriff,  afler  an  inquisition,  which  found  that  Hope  Chamber- 
lain was  seised  in  fee,  extended  one  moiety,  and  delivered  it  to  the  lessor  of 
the  plaintiff;  and  the  doubt  was,  if  he  had  any  title  by  tlie  statute  20  Car.  2, 
c.  3,  by  which  it  is  enacted,  that  it  shall  be  lawful  for  every  sheriff,  &c.,  to 
whom  writs  shall  be  directed  on  judgment,  ^c,  to  deliver  execution  to 
*^471  the  plaintiff  of  all  such  lands,  &c.,  as  *any  other  person   shall  be 

■^  seised,  Ac,  in  trust  for  him,  against  whom  execution  is  sued,  like 
ais  he  might  have  done  if  the  said  defendant  had  been  seised  of  such 
lands  of  such  estate  as  they  shall  be  seised  of,  in  trust  for  him  at  the  time  of 
the  said  execution  sued.  And  it  was  determined  by  Tract,  J.,  that  the  exe- 
cution was  not  good ;  for  the  words  at  the  time  of  the  Maid  execution  eued^ 
refer  to  the  seisen  of  the  trustee ;  and,  therefore,  if  the  trustee  has  conveyed 
the  lands  before  execution  sued,  though  he  was  seised  in  trust  for  the  defend- 
ant at  the  time  of  the  judgment,  the  lands  cannot  be  taken  in  execution.  That, 
therefore,  brings  us  lo  the  question,  whether  Richard  Estcourt  Cresswell  had 
the  legal  or  equitable  estate  in  these  premises  ?  But  it  was  clearly  the  inten- 
tion of  the  testator,  that  he  should  take  only  an  equitable  estate ;  and  this  may 
be  collected  from  the  terms  of  the  devises  to  Mary  Jenkins  and  to  Richaid 
Estcourt  Cresswell.  The  property  is  devised  "unto  and  to  the  use  of  Mary 
Jenkins,  and  her  assigns  for  life.'*  But  when  R.  E.  Cresswell  comes  in  ques- 
tion, the  devise  is  "  unto  and  to  the  use  of  Lord  Ducie  and  Thomas  Estcourt 
and  their  heirs,"  in  trust  for  R.  E.  Cresswell  for  life ;  and  then  there  is  the 
testator's  express  declaration  that  he  had  so  limited  his  estates  to  Lord  Ducie 
and  Thomas  Estcourt  and  their  heirs,  to  the  end  and  intent  that  the  iegtil 
estate  so  vested  in  them  might  support  the  contingent  limitations  and  estates, 
subsequent  to  the  estate  limited  in  trust  to  W.  Jenkins.  The  use,  therefore, 
was  executed  in  the  trustees,  and  all  the  subsequent  estates  were  holden  in 
trust.  It  is  too  late  now  to  shake  the  position,  that  where  more  than  one  use 
is  declared,  the  first  alone  is  executed  under  the  statute.  Tyrrell  v.  T^rrell^ 
Dyer,  155,  is  a  decision  expressly  in  point;  and  the  same  rule  is  laid  down 
*a48l  *^^  lyhetsUme  v.  Sts,  Bury  and  Marwood  v.  Darreli.     Cas.  temp. 

J  Hardw.  01.  The  devise  in  these  cases  was  **to  the  trustees  and  their 
heirs,  to  hold  to  the  use  of  themselves  and  their  heirs,  to  and  for  the  only  pro- 
per use  and  behoof  of  A.  B.'*  And  Lord  Hardwickb  said  in  the  latter,  '*I  am 
clearly  of  opinion  that  it  is  only  to  the  use  of  the  trustees,  and  that  they  have 
a  legal  estate,  and  whoever  else  takes  under  this  devise,  takes  only  as  cestuique 


trust." 


It  is  impossible  to  distinguish  that  case  from  the  present,  and  it  is  therefore 
unnecessary  to  decide  either  of  the  other  points  which  have  been  argued. 
Richard  Estcourt  Cresswell  having  had  only  an  equitable  estate,  and  the  trustee 
having  conveyed  away  the  property  before  the  execution  was  sued,  the  rule 
for  a  nonsuit  must  be  made 

Absolute. 
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DOE  dem.  PALMER  v.  ANDREWS. 

A  letaor,  wboM  property  bu  been  tsiigned  lo  a  provinonal  Msignee  tinder  tlw  naotvent 
debtor's  set,  eanool  ejett  mn  o«capier  of  leiia  wbtcb  paesed  ander  tha  anigaaaeni, 
alibougb  tbe  provisionai  aMifhee  baa  iievei  taken  posaeaaion,  nor  anj  pernaneni 
aMignee  been  appointed,  nor  tbe  rent  ever  been  witbbeld  from  tbe  leaaor.  JBasT,  C.  J., 
diMMtutiente, 

Ga8elbk«  J.  This  was  an  action  of  ejectment  to  recorer  the  pOBwasioo  of 
certain  premises,  which  the  lessor  of  the  plaintiflT,  who  was  himself  tenaDt  from 
year  to  year»  with  an  agreement  for  a  lease,  had  demised  to  defendant  as  tenant 
■rom  year  to  year. 

The  lessor  of  the  plaintiff,  on  the  2 1st  of  March,  1826,  gave  the  defimdant 
notice  to  quit  at  Michaelmas,  which  was  the  period  of  the  year  at  whkh  be 
bad  originally  entered,  and  the  demise  was  hud  afler  the  expiration  of  such 
notice. 

'Pending  the  tenancy,  and  before  the  giving  of  the  notiee  to  qnit,  the  p^^^A 
lessor  of  the  plaintiff  had  taken  the  benefit  of  the  insolvent  act,  and  had    •- 
been  discharged  under  it 

His  application  to  that  court  was  made  in  die  month  of  January,  IMS.  and 
on  the  25th  of  that  month  he  executed  the  usual  assignment  to  the  ptovinonal 
assignee. 

l*he  provisional  assignee  never  look  possession  of  the  premises,  nor  did  it 
appear  that  he  knew  any  thing  about  them. 

No  subsequent  assignee  has  been  appointed,  and  the  rent  has  always  been 
paid  to  the  lessor  of  the  plaintiff. 

At  the  trial  of  the  cause,  it  was  insisted  by  the  defendant  that  the  lessor  of 
the  plaintiff  could  not  recover,  but  that  the  tide  was  in  the  provisional  assignee 
of  the  Insolvent  Debtors*  Court.  The  Lord  Chief  Justice,  however,  ovennled 
the  objection,  and  the  jury  found  a  verdict  for  the  plaintiff. 

The  case  now  comes  before  the  Court  on  a  motion  to  set  aside  that  venfict 
and  grant  a  new  trial. 

The  defendants  rests  his  objection  to  the  lessor  of  the  plaintiff's  right  to 
recover  the  possession  of  these  premises  upon  die  fourth  section  of  1  6.  4,  c« 
119,  which  enacts,  that  every  prisoner  appl3ring  for  his  discharge  according  to 
the  provisions  of  that  act,  shaH,  at  the  time  of  subscribing  his  petition,  duly 
execute  a  conveyance  and  assignment,  in  such  manner  and  form  as  the  Court 
shall  direct,  of  idl  the  estate,  right,  tide,  and  interest  of  such  prisoner,  to  all  die 
thU  and  perianal  esiaie  and  fjfeeti  oftntry  nrcA  prisoner^  except  to  die  wearing 
apparel,  bedding,  and  other' such  necessariea  of  such  prisoner,  and  his  or  her 
family,  not  exc^ing  in  the  whole  the  value  of  20/.,  so  as  to  vest  att  tAck  mi 
and  peraonai  uiait  and  ffftdtt  in  the  provinanai  a$9ignee  tf  the  hAJL  Cawi, 
subject  to  a  proviso  that  in  case  such  ^prisoner  shall  not  obtain  his  dis^  r»350 
ehaige  by  virtue  of  that  act,  such  conveyance  and  assignment  shaD,  ^ 
from  and  after  the  dismissal  of  die  petition  of  such  prisoner  praying  for  his 
dischaige,  be  null  and  void  to  all  intents  and  purposes. 

The  lessor  of  the  f^aintiff,  on  the  other  hand,  contends,  that  inasmudi  as  the 
povisional  assignee  has  never  done  any  act  to  show  his  acceptance  c»f  tbe 
msolvent*s  estate  in  these  premises,  the  tide  still  remains  in  the  insdvent ;  and 
that  he  may,  therefore,  maintain  the  ejectment.  And  in  support  of  this  position 
he  relies  on  the  cases  of  TVimer  v.  Riehardeon^  7  East,  335 ;  Copeiand  v. 
Stephene^  I  *B.  ic  A.  593;  and  lAndeey  v.  Lambert^  not  yet  reported,  but 
which  came  on  in  this  Court  in  Hilary  term  lasL 

The  first  of  these  cases  was  an  action  for  rent,  brought  by  the  lessor  against 
the  assignee  of  the  lessee,  whidi  lessee  had  become  bankrupt ;  and  the  plain- 
tiff alleged  that  all  the  tide,  dtc.,of  the  bankrupt  bad  come  to  the  assignee;  but 
it  appearing  that  although  the  asaignee  had  advertised  the  premises  for  sale,  and 
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pot  them  np,  ^.«  yet  as  a  snffieient  offer  Kad  not  been  made  for  the  premiaesi 
the  assignee  had  in  ooasequenee  thereof  renounced  the  premises,— it  was  held 
that  the  defendant  could  not  be  considered  as  having  done  sufficient  to  take  upon 
himaelf  the  character  of  assignee,  so  as  to  render  himself  responsible  for  the 
performance  of  the  covenants. 

In  the  last  case  of  Lindiejf  v.  Lamberit  the  same  thing  wu  held  with  respect 
to  the  assignee  of  an  insolvent  debtor. 

There  is,  however,  one  difference  between  these  cases  and  tfut  now  before 
the  Court,  which  if  there  had  been  no  decision  carrying  the  matter  farther,  I 
*35l1  *^^"^^  ^^^'®  considered  so  essential  as  to  have  prevented  them  torn  *at 
-1  all  bearing  upon  it,  ra.,  that  in  those  cases  It  was  sought  to  chaige  the 
defendant  with  the  payment  of  rent,  and  there  had  been  an  actual  repudiation 
of  the  estate. 

But  in  the  case  of  Copdand  ▼•  SitphtnM^  neither  of  these  eircumstanees 
ooeured :  the  action  was  not  brought  against  the  assignee,  nor  had  he  repudiated 
the  estate ;  and  that  case  was  determined  upon  the  broad  principle  that  the 
estate  did  not  pass  to  the  assignee,  unless  he  did  sometfiing  to  signify  hb  accept- 
ance of  the  term. 

There  still,  however,  appears  to  roe  to  be  a  material  difference  between  the 
present  case  and  those  on  which  the  defendant  relies,  to  prevent  this  case  from 
being  governed  by  those,  and  to  bar  the  lessor  of  the  plamtiff'  from  recovering 

The  most  material  one  arises  from  the  words  of  the  insolvent  act,  which  I 
have  above  stated*  and  which  requires  such  an  assignment  as  shall  ve9t  the 
estate  in  the  provisional  assignee,  and  which  assignment  is  to  be  and  in  thit 
ease  was  made  at  the  time  of  subscribing  the  petition. 

Under  the  bankrupt  act  the  commissioners  take  no  estate.  They  have  barely 
a  power,  and  until  the  execution  of  that  power  the  estate  remains  in  the  bank* 
rupt. 

Under  the  insolvent  act  the  object  appears  to  be  to  divest  the  insolvent  of  all 
the  estate  before  his  petition  can  be  entertained.  Under  the  bankrupt  act  th^ 
bankrupt  does  nothing.  Under  the  insolvent  act  the  debtor  himself  makes  the 
assignment.  It  cannot,  therefore,  lie  in  his  mouth  to  say  the  estate  does  not 
pass  under  it,  except  in  the  event  of  his  not  obtaining  his  dischaige ;  in  which 
case  the  assignment,  by  the  express  provisions  of  the  act,  is  declared  to 
be  void. 

The  provisions  of  die  seventh  section  of  the  I  O.  4,  c.  119,  that  no  suit  in 
•^*i2l  ^  ^^^  ^  proceeded  in  further  than  an  ^arrest  on  mesne  process,  or  suit 
-'in  equity  be  commenced  by  any  assignee  or  assignees  of  any  such  pri- 
soner's estate  and  effects,  without  the  consent  of  the  major  part  in  value  of  the 
creditore,  unless  with  the  approbation  of  one  of  the  cororoissionen  of  the  Court, 
—and  in  3  6.  4,  c.  128,  s.  I,  that  it  shall  be  lawful  for  the  provisional  assignee 
to  sell,  Ac.,  if  the  Court  9hoIl  so  on/sr,*-have  been  urged  as  grounds  to  show 
that  the  property  is  not  absolutely  vested  in  the  provisional  assignee. 

It  has,  however,  been  determined  in  this  Court,  in  the  case  of  Doe  d.  Cfarki 
T.  Spencer^  S  Bingh.  208,  870,  not  only  that  the  provisional  assignee  may, 
without  application  to  the  insolvent  Court,  maintain  ejectment  for  the  property 
assigned,  bat  also  that  this  Court  will  not  stay  his  proceedings,  although  he  has 
not  the  authority  of  this  Court,  or  of  the  creditors,  to  proceed. 

It  may,  indeed,  be  said,  that  in  that  case  the  provisional  assignee  taking  upon 
himself  to  sue  is  a  proof  of  his  acceptance ;  but  still  it  appears  to  me  to  be 
material  to  refer  to  that  case  on  account  of  what  is  said  by  my  Lord  Chief  Jus* 
tiee  as  to  the  vesting  of  the  estate. 

He  says  it  does  appear  from  the  1  G.  4,  c.  119,  and  8  G.  4,  c.  128,  that 
the  real  estate  is  completely  veiied  in  (he  provisional  assignee  by  the  assignment 
made  to  him,  and  remains  until  it  is  divested  by  his  assignment  to  the  assignees 
named  by  the  court,  and  those  assignees  having  accepted  such  assignment. 

Speaking  of  the  4th  section,    that  for  the  insoWent*s  making  an  assignment 
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to  ve$i  a]l  his  real  and  personal  estate  in  the  provisional  assignee, — he  aavs,  the 
object  of  this  section  ''was  to  prevent  the  estate  of  the  insolvent  from  being 
wasted  between  the  time  of  his  applying  for  relief,  and  the  Court  of  Insolvent 
Debtor's  declaring  that  he  is  entided  to  iu  This  object  would  be  defeated  if 
the  *pro visional  assignee  could  not  maintain  an  action  for  the  recovery  (-#053 
pf  the  insolvent's  property,"  *- 

To  this  I  would  add,  that  the  object  would  be  equally  defeated  if,  where  the 
provisional  assignee  was  ignorant  of  the  existence  of  any  particular  property, 
and,  therefore,  took  no  notice  respecting  it,  the  insolvent  debtor  might  step  ia 
and  recover  it,  and  apply  it  to  his  own  purposes. 

It  appears  to  me,  too,  to  be  necessary  that  property  of  this  deeeription  should 
be  vested  in  the  provisional  assignee,  for  the  purpose  of  enabling-  the  subse- 
quent assignee  to  ascertain,  whether  it  is  a  damnosa  hereditat  or  not;  and  to 
exercise  his  discretion  whether  he  would  accept  it  or  not  For  what  is  to  he 
assigned  to  the  subsequent  assignee?  Not  generally  all  the  property  of  the 
insolvent,  but  only  such  as  shall  have  been  vetted  in  provisional  assignee. 

The  words  of  the  7th  section  of  1  6:  4,  c.  1 19,  are,  that  when  the  said  Coon 
shall  adjudge  any  person  to  be  entided  to  his  discharge,  such  Court  sIbU 
appoint  a  proper  person  or  persons  to  be  assignee  or  assignees  of  the  estate 
and  effects  of  such  prisoner  for  the  purposes  of  this  act,  and  when  such  ass%nee 
or  assignees  shall  have  signified  to  the  said  Court  their  acceptance  of  the  said 
appointment,  every  such  prisoner's  estate,  effects,  rights,  and  powers  vested  in 
such  provisional  assignee  as  aforesaid,  shall  immediately  be  assigned  by  sock 
provisional  assignee  to  such  assignee  or  assignees. 

Nothing,  therefore,  is  to  be  assigned  to  the  new  assignee,  but  what  has  beea 
previously  vested  in  the  provisional  assignee.  But  it  is  said  that  it  will  be 
very  hard  that  the  insolvent  shall  continue  liable  to  the  lessor,  and  yet  not  be 
able  to  maintain  an  action  against  his  lessee. 

This,  however,  is  the  case  with  every  lessee  who  ^remains  liable  to  i-cqcj 
the  lebsor  during  the  whole  term,  notwithstanding  any  number  of  assign-  ^ 
ments,  and  who  in  case  of  bankruptcy  was  not  protected  against  the  lessor, 
whether  the  assignees  accepted  or  not,  until  the  49th  of  the  late  King;  and  the 
hardships  may  be  put  an  end  to  by  an  application  to  the  Insolvent's  Court  to 
direct  the  provisional  assignee  to  re*assign,  if  the  assignee  in  chief  will  not 
accept  the  term.  The  point,  however,  does  not  now  come  before  the  Court 
for  the  first  time ;  for  in  the  case  of  Cr^»  v.  Piek^  8  Moore,  394 ;  1  Bingh. 
854,  which  was  an  action  of  replevin,  the  defendant  avowed  for  rent  in  arrear. 
The  plaintiff  pleaded,  that  the  defendant  had  taken  the  benefit  of  the  insolvent 
act,  and  that  the  messuages  and  premises  on  which  the  distress  had  been  levied, 
as  well  as  all  his  other  property,  had  been  duly  assigned  and  conveyed  to  one 
Joseph  Jeyes,  as  a  provisional  assignee  for  the  benefit  of  the  creditors. 

The  defendant  replied,  that  Jeyes  did  not  consent  to  accept  the  plaintiff's 
right  and  title  in  said  messuage  and  premises;  on  which  issue  was  joined.  At 
the  trial,  Jeyes,  on  being  called  as  a  witness,  proved  that  he  had  consented  to 
take  on  himself  the  ofiice  of  a  provisional  assignee,  and  that  he  had  accepted 
the  conveyance  of  plaintiff's  property  as  such  assignee ;  but  that  he  was  unae- 
quainted  with  the  nature  of  the  premises  in  question,  and  that  he  merely  held 
a  general  conveyance  of  the  plaintiff's  property  in  his  capacity  of  provisional 
assignee. 

The  Court  were  of  opinion  that  a  public  officer,  by  accepting  a  trust,  is 
bound  to  do  all  acts  connected  with  such  trust  in  his  capacity  as  such  public 
ofiicer,  and;  therefore,  that  a  provisional  assignee  duly  appointed  by  the  Insol- 
vent Debtor's  Court  had  no  right  to  exercise  a  *discretion ;  and  as  he  r^^ss 
could  not  refuse  taking  the  assignment,  he  must  be  taken  to  have  con-  L 
sented  to  accept  the  property  so  assigned  to  him. 

That  case  did  not  arise  upon  the  presen.  insolvent  debtor's  act,  but  npoi 
the  53  G.  3,  c.  102,  .which  was  more  fivorable  than  this  to  the  constnietioo 
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contended  for  by  the  lessor  of  the  plaintiff;  for  it  directed  that  the  property 
should  be  vested  in  the  person  or  persons  to  whom  the  same  should,  by  order 
of  the  .Court,  be  conveyed,  in  case  such  per$an  or  peraom  should  consent  tQ 
accept  the  same. 

In  the  present  case  the  words  of  the  act  are  absolute. 

Before  I. quit  this  part  of  the  case,  I  would  refer  to  an  authority  not  exactly 
similar  to  the  present,  but  recognising  a  distinction  between  a  banknipt  and  an 
insolvent.  In  Shee  v.  //a/e,  13  Yes.  404,  after  a  devise  to  trustees  to  pay  to 
testator's  son  an  annuity  during  his  life,  or  until  such  time  as  he  should  actually 
si^^n  any  instrument  whereby  he  should  contract  or  agree  to  sell  a  lease,  or 
otherwise  part  with  the  same,  the  son  took  the  benefit  of  an  insolvent  act,  and 
inserted  the  annuity  in  his  schedule : 

The  Master  of  the  Rolls :  «*  It  appears  to  me  that  the  son  has  done  an  act 
witliin  this  will,  to  authorize  or  empower  others  to  receive  this  annuity.  This 
differs  from  the  case  of  the  bankrupt;  the  banknipt  had  not  done  any  thing. 
The  insolvent  debtor  was  not  in  a  situation  to  be  compelled  to  part  with  this 
annuity.  He  might  have  enjoyed  it  for  his  life.  The  signing  the  petition  and 
schedule  appear  to  me  to  be  clear  acts ;  there  can  be  no  doubt  of  the  intention." 
This  is  referred  to  in  3  Merivale,  184. 

Here  the  insolvent  has  executed  the  assignment,  and  by  his  own  act  has 
divested  himself  of  the  property. 

«^-A*i       *lt  does  not  appear  to  me,  therefore,  that  he  can  say  it  now  belongs 
^  to  htm,  and  is  not  vested  in  the  party  to  whom  he  has  assigned  it. 

Another  ground  of  objection  taken  by  the  lessor  of  the  plaintiff  is,  that  the 
defendant,  having  held  under  him,  is  estopped  from  disputing  his  title ;  and  in 
support  of  this  objection  is  cited  the  case  of  Balls  v.  Westwood^  2  Camp.  1 1 ; 
i>ut  it  appears  tliat  the  case  of  England  on  the  demise  of  Syburn  v.  Slade^ 
4  T.  R.  682,  is  a  decisive  answer  to  this  objection. 

In  that  case  it  was  held,  that  in  an  ejectment  by  landlord  against  tenant^  the 
tenant  may  show  that  the  landlord's  tide  has  expired,  and  that  he  has  no  right 
to  turn  him  out  of  possession,  although  he  cannot  be  permitted  to  prove  that 
the  landlord  never  had  any  tide.  ^  fortiori^  may  this  be  where  the  extinction 
of  the  landlord's  tide  is  occasioned  by  his  own  act,  as  in  this  case,  by  his  assign- 
ment of  the  reversion  to  another. 

It  will  not  be  denied,  that  to  an  action  for  rent,  assignment  of  the  reversion 
to  another  is  a  good  plea :  were  it  otherwise,  every  landlord  who  had  sold  his 
estate  to  a  purchaser  might  still  maintain  an  action  against  the  tenant  for  the 
subsequent  rent. 

For  tliese  reasons,  I  am  of  opinion  that  the  lessor  of  the  plaintiff  has  no  title 
to  recover,  and,  consequendy,  that  the  rule  for  setting  aside  the  verdict  and 
granting  a  new  trial  must  be  made  absolute. 

BvRROvoH,  J.  Palmer,  the  lessor  of  the  plaintiff,  a  debtor  in  execution,  to 
regain  his  liberty,  and  get  discharged  from  his  debts,  has,  under  the  authority 
of  the  insolvent  acts,  assigned  and  conveyed  all  his  estate  and  interest  in  the 
premises  in  question  to  the  provisional  assignee  appointed  by  the  Court  of 
Insolvent  Debtors.  Yet  he  contends,  that  at  the  time  of  making  the  demise 
if^tyj-^  *stated  in  the  declaration,  and  at  the  time  of  commencing  this  action, 
-^  he  had  a  legal  estate  in  him  in  the  same  premises, 

A  lessor  of  the  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own 
tide.     He  cannot  recover  unless  he  can  prove  that  the  demise  is  of  a  legsd 
estate  for  a  term ;  such  term  can  only  be  created  when  the  lessor  has  a  legal 
estate  in  him  sufficient  to  enable  him  to  make  such  demise. 

I  am  of  opinion  that  the  lessor  of  the  plaintiff  in  this  case  has  no  estate  what- 
eTer.  That  his  estate  and  interest  passed  by  his  conveyance  may  be  demon- 
strated by  a  short  review  of  the  insolvent  acts. 

I  would,  in  the  first  place,  repeat,  that  the  provisional  assignee,  by  the  con- 
jreyance,  takes  the  premises  assigned  in  trust  for  the  benefit  of  tlie  creditors  qf 
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the  insolvent,  but  subject  to  the  direction  and  order  of  the  insolvent  debtors' 
court;  and  that  the  only  circumstance  which  renders  the  assignment  and  con- 
veyance to  him  void,  is  in  case  the  debtor  does  not  obtain  his  ditcharge. 

The  lessor  of  the  plaintiff  has  obtained  his  discharge. 

It  is  a  clear  rule  of  law,  that  all  acts  of  Parliament  made  in  pari  materia 
with  that  on  which  the  question  arises,  may  be  used  in  construction. 

It  cannot  be  denied  that  the  Lorde^  act  is  an  act  of  this  kind;  it  is  a  stand- 
ing insolvent  act,  limited  to  the  amount  of  the  debt  for  which  the  debtor  stands 
charged  in  execution. 

This  act,  the  8€  O.  2,  c.  28,  contains  two  distinct  and  separate  enaetmentt, 
one  for  the  relief  of  the  debtor,  the  other  for  the  relief  of  the  creditors.  The 
fifieenth  section  of  this  statute,  provides,  that  if  any  debtor  in  ezecation  for  a 
debt  not  exceeding  100/.,  is  minded  to  deliver  up  all  hie  estate  and  tffedt 
towards  the  satisfaction  of  his  debts,  Ae  may  exhibit  a  petition  to  the  Court  io 
which  the  action  is,  and  he  is  required  to  aeliver  in  an  account,  *upon  r»«eo 
oath,  of  all  his  real  and  pereonal  estate,  and  all  his  deede^  evideneee^  &c.,  ^ 
and  being  brought  into  court,  the  Court  may  order,  that  by  a  short  indorsemeot 
on  the  back  of  his  petition  to  be  signed  by  him,  he  ehait  aesign  and  convey  to 
the  creditor  or  creaitore  who  shall  have  charged  him  in  execution,  all  hii 
messuages,  lands,  and  tenements,  iic.  And  the  act  expressly  states,  that  the 
estate,  interest,  and  property  of  all  messuages,  lands,  goods,  estate,  and  effeeu 
which  shall  belong  to  such  debtor  shall,  by  such  conveyance  and  eusignmentt 
be  vested  in  the  person  to  whom  such  conveyance  shall  be  made,  according  to 
the  estate  and  interest  such  debtor  had  therein. 

The  second  provision  in  the  Lorde*  act  is  by  s.  16,  and  it  demonstrates  die 
effect  of  this  conveyance  so  as  to  leave  no  room  for  doubt. 

By  this  sixteenth  section  it  is  enacted,  that  if  a  debtor  will  rather  spend  hii 
substance  in  jail,  than  discover  and  deliver  it  up  to  his  creditors,  then  a  creditor 
who  may  have  him  in  execution,  may  compel  him,  at  the  time  and  in  the  man- 
ner provided  by  the  act«  to  be  brought  before  the  Court,  and  the  debtor  ii 
required,  on  his  oath,  to  deliver  a  true  account  in  writing,  of  the  whole  of  his 
real  and  personal  estate. 

Then  observe  for  what  purpose  this  is  tp  he  done.  It  is  expressly  said  to  be, 
**m  order  tliat  the  eetate  and  effecte  of  such  debtor  may  be  bkvsstbd  out  of 
him  the  debtor;**  and  he  is,  by  s.  17,  to  assign  and  convey  to  such  person  or 
persons  as  the  Court  shall  appoint,  all  his  estate  and  effects,  ice. 

The  Parliament  nses  the  words,  *•  in  order  tlwi  the  eetate  and  effecte  may 
be  devested  out  of  him  "  ex  abundanti  cauteta;  the  conveyance  and  assignment 
produce  the  effect  of  devesting,  and  not  those  words ;  which  are  only  exjdaaa- 
lory  of  the  purpose  of  the  assignment  and  of  the  meaning  of  the  statute. 

*This  act  was  followed  by  others  which  extended  the  relief  to  debtors  r»»eo 
to  larger  amounts  than  100/.,  and  by  a  variety  of  insolvent  acts  made  ^' 
from  time  to  time,  till  the  time  of  his  present  Majesty,  when,  by  an  act  made  io 
the  first  year  of  his  reign,  a  court  of  record  for  the  relief  of  insolvent  debtors 
was  established. 

A  new  order  of  things  is  prescribed  by  this  act.  The  Court  is  empowered 
to  appoint  a  provisional  assignee.  Section  4  provides  for  the*  mode  of  the 
debtor's  application  substantially  in  the  same  manner  as  in  the  Lords*  act.  He 
is  to  sign  his  petition,  and  at  the  time  of  subscribing  it  he  is  to  execute  a  con- 
veyance and  assignment  in  such  manner  and  form  as  the  Court  shall  direct,  of 
all  hie  real  and  pereonal  eetate  and  effects^  so  as  to  vest  all  such  real  and  pei^ 
sonal  estate  and  effects  in  such  provisional  assignee. 

By  section  6  he  is  required  to  deliver  in  a  schedule  of  all  his  estate  and 
effects,  real  and  personal,  which  is  to  be  annexed  to  the  petition  and  subscribed 
by  him. 

By  section  7,  when  the  Court  shall  adjudge  him  to  be  discharged,  they  are 
cnthorized  to  appoint  a  proper  person  or  persons  to  be  assignee  or  assignees  of 
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the  estate  and  eflects;  and  when  aneh  persons  have  signified  their  aoceptance 
of  8Qch  appointment,  the  provisional  assignee  is  to  assign  to  them  ^  in  trust  for 
the  benefit  of  the  creditors.*' 

The  aet  gives  various  special  powers  respecting  die  property.  I  do  not  see 
what  answer  to  this  observation  can  be  made,  namely,  that  every  clause  and 
section  of  the  act  demonstrates  that  the  property  which  was  the  insolvent 
debtor's  is  devested  out  of  him»  and  vested  in  the  provisional  assignee,  till  the 
Court  ofders  the  contrary,  and  he  assigns,  subject  to  the  trusts  expresscKi  in  tiie 
SLCt,  and  subject  to  the  powers  by  the  act  vested  in  the  Court. 
*dO0l  '^^  ^^  other  acts  on  the  subject  are  8  G.  4,  c.  138,  *aud  6  G.  4, 
-^  c.  61.     Both  of  these  acts  are  made  to  amend  ^e  1  G.  4.     I  am  not 


ftware  that  they  made  any  materisl  alteration  in  the  matter  in  question. 

In  my  judgment,  on  the  true  construction  of  these  acts,  an  irresistible  con* 
elusion  arises  that  the  whole  estate  and  interest  in  the  premises  in  question  was 
devested  oat  of  the  lessor  of  the  plaintiff,  and  vested  in  the  provisional  assignee, 
subject  to  the  trusts  and  powers  mentioned  in  the  aet;  and  that  the  whole 
management  of  this  property  is  vested  in  the  Court  of  Insolvent  Debtors 

I  have  on  former  oecasions  dedared  m^  opinion  on  this  subject.  I  have 
since  had  time  to  look  accurately  into  it,  m  order  to  discover,  if  I  could,  on 
what  solid  grounds  an  opinion  can  be  supported  that  a  legal  estate  remained  in 
or  sprang  up  again  in  the  lessor  of  the  plaintiff,  the  discharged  insolvent ;  but 
my  labor  has  kMoen  in  vain. 

It  appears  to  me  that  the  provisional  assignee  is  a  mere  creature  of  the 
Court,  named  for  the  special  purpose  of  having  all  the  insolvent's  property 
assigned,  conveyed  to,  and  vested  in  him;  and  when  this  is  done,  he  cun  only 
act  as  the  Court  shall  direct.  That  property  is  to  be  vested  in  him,  the  act 
expressly  states,  provisionally.  It  is  necessary  it  should  be  vested  in  him« 
otherwise  he  could  not  assign  to  the  assignee  or  assignees  to  be  appointed  by 
the  commissioners.  This,  however,  is  not  altogether  a  new  case.  In  CrofltM 
V.  Piekf  we  held  that  it  was  not  necessarv  to  show  that  the  provisional  assignee 
had  accepted  the  premises  assigned,  otherwise  than  by  showing  that  he  had 
the  assignment  The  statute  does  not  make  it  necessary  that  the  provisional 
assignee  should  accept  the  assignment.  That  provision  is  introduced  only  in 
the  case  of  the  assignees  to  be  afterwards  appointed  by  the  Court.  7%n/  are 
*a6n  ^  B*8ent  before  the  provisional  assignee's  assigning  to  them.  "^This 
J  confirms  the  idea  that  the  whole  is  vested  in  the  provisional  assignee^ 
withoot  any  act  to  be  done  by  him.  I  conceive  this  to  be  the  trae  meaning  of 
the  act. 

In  the  ease  of  Doe  on  the  demUe  of  Spencer  v.  Clarke^  whieh  was  in  this 
Court  some  time  after  the  case  of  Crofte  v.  Pick^  the  provisional  assigaeei 
leeovered  m  ejectment  on  his  legal  title.  No  bbjection  was  made  to  his  reco- 
vering on  the  ground  of  having  no  tide.  He  must  have  had  a  legal  title  before 
he  brought  his  action,  if  acceptance  of  the  assignment  was  necessary,  it 
should  luve  been  shown  to  have  taken  place  before  the  day  of  the  demise  in 
the  declaration. 

The  pit>vlsional  assiffnee  is  a  permanent  officer  of  Ae  Court,  created  with 
the  manifest  intention  of  having  the  property  of  the  insolvent  devested  out  (^ 
the  insolvent,  and  vested  in  him  tdl  the  Court  shaH  appoint  other  assignees. 

His  aceeptance  of  the  office  draws  with  it  all  the  consequences.  He  mustt 
from  the  nature  of  his  situation,  be  an  assignee  in  innumerable  cases.  He  is  a 
mere  stakeholder  for  the  beneficial  purposes  of  the  act  It  is  not  I  contemL 
in  his  power  to  object  to  any  assignment  made  to  him. 

The  opinion  I  give  on  this  occasion  is  founded  on  the  peculiar  provisions  of 
die  insolvent  aet;  on  what  I  consider  to  be  the  nbaniftst  intention  of  the  l^s- 
latnre,  and  on  the  peculiar  oonstractbn  of  the  office  of  provisional  assigned 
^pnointed  by  the  Court 

I  am  of  opinion  that  all  the  estate,  interest*  or  property  the  lessor  of  the 
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t>laintiff  ever  had  in  the  premises  was  devested  oat  of  him  at  Ae  time  ai  the 
inpposed  demise,  and  at  the  time  of  bringing^  his  action ;  and  that  he  is  not 
entitled  to  recover. 

I  have  not  thought  it  proper  to  aim  at  anticipating  the  groanda  on  which  the 
Lord  Chief  Justice  will  rest  his  ^opinion.  I  am  not  speaking  as  an  advo-  f-Mgo 
cate,  but  delivering  my  judicial  opinion.  I  cannot  bring  mj  mind  to  L. 
think,  that  the  authorities  on  which  my  Lord  Chief  Justice's  opinion  is  founded, 
are  applicable  to  the  state  of  facts  of  this  case.  I  shall  ever  imagine  tfiat  it  is 
possible  I  may  be  mistaken  when  I  differ  from  his  Lordship.  If  his  aignment 
changes  my  opinion  I  will  avow  it ;  but  it  must  certainly  be  a  Tery  potent 
argument  to  produce  that  effect. 

Park,  J.  This  case,  as  has  been  stated,  came  before  the  Court  upon  a 
motion  to  set  aside  the  verdict  which  the  plaintiff  has  obtained,  and  to  grsnt  z 
new  trial. 

I  am  of  opinion  witfi  my  two  learned  brothers  who  have  preceded  me,  thst 
this  rule  should  be  made  absolute. 

The  facts  of  the  case  are  well  known  to  the  Court,  hot  must  just  be  re-stated 
to  elucidate  the  argument,  and  they  are  extremely  short  The  lessor  of  the 
plaintiff  is  an  insolvent  debtor,  who  had,  on  the  25th  of  January,  1825,  pr^ 
sented  to  the  Court  a  petition  for  his  discharge,  and  assigned  his  property  u 
the  act  of  Parliament  required,  at  the  same  time,  to  the  provisional  assigDee, 
not  appointed  for  tliis  particular  case,  but  appointed  as  the  gaieral  provisional 
assignee  of  the  Court  under  the  authority  of  the  statute ;  and  the  in$alveni  ma 
iUehargtdn 

The  defence  is,  that  the  plaintiff  held  from  year  to  year,  with  an  equitable 
claim  for  a  further  lease,  and  that  all  his  interest  passed  to  the  provisional 
assignee.  And  i  am  of  opinion  that  all  his  righi9,  real  and  ferwonal^  were 
absolutely,  by  his  own  aei^  vested  in  the  provisional  assignee  at  the  time  of 
this  action  brought;  that  the  insolvent  by  his  expreet  deed  devested  himself 
of  his  property ;  that  he  had  then  no  *Ugal  right  remaining  in  him ;  r««M 
and,  consequently,  the  legal  estate  being  in  another,  he  cannot  maintain  *- 
an  ejectment. 

The  system  of  law  respecting  the  estates  of  insolvent  debtors  is  a  system  of 
itself,  connected  with  and  analogous  to  no  other. 

There  had  been  many  acts  respecting  insolvent  debtors  from  a  very  early 
period  in  the  history  of  our  jurisprudence ;  but  they  never  were  formed  into 
any  thing  like  a  system  till  the  reign  of  his  present  Majesty;  they  then 
assumed  a  new  character,  and  the  statutes  of  1  6. 4,  c.  110,  the  3  G.  4,c«  123, 
and  the  5  6.  4,  c.  61,  are  those  alone  about  which  we  need  interest  ourselves 
in  this  discussion. 

The  first  of  these,  viz.,  I  G.  4,  c.  110,  entitled,  **An  act  for  the  relief  of 
insolvent  debtors  in  England,"  reciting  that  all  former  acts  had  been  ineffectnal, 
appoints  three  barristers,  one  a  chief  and  two  others,  to  be  his  Majesty's  com- 
missioners for  the  relief  of  insolvent  debtors,  and  be  called  **The  Court  for 
Relief  of  Insolvent  Debtors,"  and  provides  that  this  Court,  as  soon  as  the 
respective  appointments  shall  have  been  notified  in  the  London  Gaiette,  shall 
have  power  to  appoint  a  chief  derk,  a  provinonal  aesignee^  and  other  officers. 

What,  then,  are  the  duties  of  this  permanent  officer,  the  ftavmnud 
assignee  9  Why,  to  receive  all  assignments  of  property  and  estates  made  to 
him  by  the  authority  of  tke  Courts  not  by  assignment  or  conveyance  by  deed 
from  the  commissioners  to  him^— for  they  by  act  of  Parliament  have  nothing  in 
them  to  convey, — but  by  Redirect  assignment  by  deed' of  the  insohent 
himself. 

There  is  not  one  word  in  the  act  of  any  thaiee  or  any  aeeepiance  by  the  pro- 
visional assignee:  choice  or  aeeqitanee  is  all  a  matter  which  respects  the  per- 
manent  assignee,  but  not  the  nrovtsiona/  assignee.  By  accepting  *the  ^^^ 
Office,  and  probably  having  solieiled  for  it,  he  has  accepted  all  the  rights^ ;  ^ 
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estates,  and  interests  of  the  insolvent,  and  has  no  power  whatever  to  refasc, 
except  by  resigning  his  office :  he  is  the  mere  creature  of  the  Court  and  of 
the  act  of  Pariiament.  And  this,  as  it  seems  to  me,  puts  an  end  to  all  *the 
reasoning  of  my  brother  Lowes,  founded  upon  the  case  of  Toumson  v.  Tickell, 
3  B.  ^  A.  31,  where  it  is  said,  **  the  law  is  certainly  not  so  absurd  as  to  force 
a  roan  to  take  an  estate  against  his  will.'* 

This  I  admit  fully  where  a  man  is  avd  juris,  but  never  yet  was,  and  never 
ean  be  applied  to  a  man  who,  by  the  duty  of  his  particular  office,  is  bound  to 
act  as  a  trustee  at  all  times  under  the  direction  of  a  court.  As  well  might 
George  Humphries  refuse  to  be  common  vouchee. 

Then  what  is  it  that  the  statute  requires  the  insolvent  to  do  7  Observe, 
however,  that  no  man  is  bound  to  become  an  insolvent  debtor  contemplated  by 
these  statutes ;  it  is  an  act  of  the  will ;  tliere  is  no  compulsion  upon  him  ;  it  is, 
therefore,  not  like  the  case  of  bankruptcy,  which  the  law  supposes  to  be  a  case 
tn  inviium;  and  where  the  bankrupt  does  not  htmseffdo  one  act  to  assign  his 
property :  the  bankrupt  never  signs  one  deed  transferring  a  single  atom,  real  or 
personal ;  it  is  done  entirely  by  the  commissioners,  never  consulting  him  at  all ; 
and  no  bankrupt  ever  was  the  assigning  party  in  a  deed  since  the  law  of  bank- 
ruptcy existed.  But  mark  the  difference.  The  statute  of  1  G.  4,  c.  110,  s.  4, 
enables  pereons  in  certain  situations,  if  they  are  so  minded,  (being  entirely 
optional,)  to  apply  by  peiUion  (their  own  voluntary  act)  to  be  discharged.  But 
what  does  the  act  require  them,  if  they  be  so  minded,  to  do  ?  Their  said  peti- 
tion shall  be  forthwith  subscribed  and  filed,  and  at  the  very  time  when  the 
insolvent  shall  subscribe  such  petition,  he  shall  duly  execute  a  conveyance 
*365l  ^'^^  asiignment  of  ail  the  estate,  right,  tide,  interest,  and  truet  of 
^  such  prisoner  to  ail  the  real  and  personal  estate  and  effects  of  every 
such  prisoner,  so  as  to  vest  all  such  real  and  personal  estate  and  effects  in  the 
provisional  assignee  of  the  said  Court  :^— (giving  him  no  option  whether  he 
will  accept  or  no.) 

From  that  moment  the  insolvent  has  no  more  interest  in  any  of  his  property 
than  1  have,  except  in  one  instance,  which  the  statute  wisely  points  out,  viz., 
that  if  the  insolvent  shall  not  ultimately  obtain  his  discharge,  (to  obtain  which 
discharge  was  of  courae  the  sole  object  of  his  assigning  his  property,)  such 
conveyance  and  assignment  shall,  from  and  after  the  dismission  of  the  petition 
for  his  discharge,  be  null  and  void  to  all  intents  and  purposes. 

But  if  he  shall  t^tain  his  discharge,  his  estate,  both  real  and  personal,  so 
enfirely  vested  in  the  provisional  assignee  by  the  first  conveyance,  never  can 
revest  in  the  insolvent  by  any  means  whatever ;  for,  by  section  7th  of  the  same 
dct,  if  the  prisoner  do  obtain  his  discharge,  then  the  Court  are  to  appoint  an 
assignee  or  assignees  of  his  effects,  and  the  provisional  assignee  is  to  assign 
to  such  assignee  or  assignees  every  such  prisoner's  estate,  effects,  rights,  and 
powers  vested  in  such  provisional  assignee  as  aforesaid,  in  trust  for  the  benefit 
of  themselves  and  the  rest  of  the  creditors.  So  that  it  never  gets  back  to  the 
insolvent  from  the  moment  when  he  signed  his  petition  to  be  discharged,  and  at 
which  moment  also  he  assigned  all  his  legal  and  equitable  rights,  never  to  be 
again  vested  in  him,  but  in  another,  unless  he  should  happen  not  to  obtain  the 
benefit  he  sought. 

But  here  I  must  take  notice  of  an  argument  much  pressed  at  the  bar,  about 
the  acceptance  by  the  assignee.  Acceptance  is  not  to  be  found,  as  I  have  said, 
*3661  ^^  ^^  statute,  as  applicable  to  the  provisional  assignee,  and  I  *wi1l  ven- 
-^  ture  to  sa^,  never  was  thought  of  in  the  case  of  a  provisional  assignee 
under  a  commission  of  bankruptcy,  the  favorite  analogy ;  and  I  am  sure,  for  the 
nine  years  I  had  the  honor  of  being  a  commissioner  of  bankrupts,!  never  once 
thought  of  asking  our  messengers  whether  they  would  accept  the  office  of  pro- 
visional assignee ;  and  in  the  hundred  assignments  of  that  kind  I  have  executed, 
I  never  dreamt  that  they  had  an  option  of  consenting  or  dissenting,  being, 
imongst  other  things,  appointed  for  that  very  purpose. 
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The  acMptanoe  meotiopod  m  applicabk  lathe  iMnnaoeol  aiswnee  kthe  fint 
and  second  Qf  these  statutes  is  peculiar*  It  ia  not  whether,  tfier  the  deed  is 
executed  to  them,  they  will  or  will  not  accept  a  damno9a  hereditQs;  but  the 
proviiional  asgignuu  not  to  txeeutt  tht  deed  to  them  at  tdl,  till  the  permueal 
assignee  or  assignees  shall  have  signified  to  the  Court  their  acceptance  of  the 
said  appointment,  and  then  the  provisional  assignee  is  to  assign-  as  I  have  before 
mentioned. 

But  as  doubts  were  entertained  in  the  third  year  of  his  Majeety^s  reign,  sa  ts 
the  extent  of  the  powers  of  the  provisional  assignee  in  the  intermediate  stage 
between  the  assignment  to  him,  and  the  ultimate  assignment  by  him  lo  the  per- 
manent assignees^  it  gives  him  full  power  (always  of  coarse  under  the  authontj 
of  the  Court)  to  take  possession  of  all  the  real  and  personal  estate,  and  eeU  nA 
dispose  of  the  same.  The  reason  of  this  is  clear,  that  the  estate  should  come 
to  no  damage  if  a  length  of  time  should  elapse  between  the  choice  of  the  ooe 
kind  of  assignee  and  the  other*  But  if  he  had  such  a  power  of  suit,  how  ^^^^ 
it  remain  in  the  msolvent  ?  And  then  to  show  the  provisional  assignee  to  be  the 
mere  conduit*pipe  of  the  Court,  and  that  he  has  no  option  or  acceptanee,  the 
same  act  provides,  that  if  the  provisional  assignee  shall  resign  or  die,  the  eame 
*real  or  personal  estate  shall  go  and  be  vested  in  his  successor  in  office,  p,^ 

The  second  section  of  the  Ust  mentioned  act  provides,  that  every  pro-  ^ 
visional  assignee  may  sue  in  his  own  nam€  for  the  recovery,  obtaining^  tad 
enforcing  of  any, estate^  dtc. 

7\do  cannot  (in  distinct  rights)  have  the  legal  estate  in  them  to  maintain  ea 
ejectment  at  the  same  time,  and,  therefore,  the  statute  goes  on  to  provide,  ihit 
if  the  prisoner  shall  not  obtain  his  dischaige,  still  all  aete  done  by  the  provi- 
sional assignee  before  the  estate  repeete^  shaU  be  good  and  valid.  And  the  third 
section  declaresi  if  he  do  obUiin  his  discharge  so  as  4o  prevent  the  estate  revest* 
ing  in  the  insolvent,  tliat  all  acts  done  by  the  provisional  assignee  shall  be 
deemed  tWt</,  and  the  estate  shall  be  considered  as  vested  in  the  neip  oeeignH 
by  relation.  I  consider  this  matter  \o  have  been  decided  in  this  Court  in  the 
case  of  Doe  detn.  Clarke  v.  Spencer^  the  point  in  which  was,  that  the  provi- 
sional assignee  under  1  6.  4,  c.  110,  may  sue,  in  ejectmentt  for  priperUf 
assigned  to  him  under  diat  statute.  If  he  can  sue  an  ejectment,  the  esse  most 
have  proceeded  on  the  ground  that  the  legal  estate,  by  virtue  of  the  assigDroeot 
oy  the  hand  and  seal  of  the  insolvent,  vested  in  the  provisional  assignee.  Now, 
then,  could  the  legal  estate  be  vested  in  another  at  the  same  time  !  And  we 
never  could  have  intended  that  it  was  immaterial  whether  the  provisioaal 
assignee  or  the  insolvent  brought  that  ejectment,  or  that  both  might  have  maio- 
tained  an  ejectment.  I  quote  that  case  because  I  see  no  reason  to  alter  the 
judgment  which,  with  the  other  members  of  the  Court,  I  then  formed. 

To  this  judgment  I  adhere,  and  if  the  provisional  assignee  could  maintaio  an 
action,  I  cannot  see  how  the  insolvent  can  also  have  a  right  to  maintain  eject- 
ment. 

*The  6  6.  4,  c.  61,  does  not  make  any  alteration,  it  only  appoints  ^^^ 
additional  commissioners,  and  directs  them  lo  go  circuile ;  and  section  ^ 
19th  provides  against  the  insolvent's  remaining  liable  to  rent,  iie^  apo& 
delivering  up  leases,  icc.9  to  the  assignees,  and  dso  enables  the  assignees  10 
relinquish'  their  right  to  such  leases. 

But  it  is  worthy  of  observation  that  the  assign^ea  having  consented  tw  accepti 
had,  in  consequence  of  that  acceptance,  no  opportnnity  aflforded  them  of  rdin- 
quishing  a  lease  or  agreement  for  a  lease  which  they  might  not  deem  beneficial, 
from  the  first  of  these  acts  till  five  years  afker,  vis.,  tlie  5  O.  4,  c.  61,  b.  10, 
when  it  was  provided  for  the  first  time  after  relieving  the  inaolveet  from  tb 
payment  of  rent,  upon  acceptance  of  die  lease  by  die  assignees,  that  they  vsj 
deliver  up  the  same,  under  the  authority  of  the  Court.  But  \o  whom  f  not  to  ih0 
insolvent;  to  him  it  never  can  revert;  but  to  thp  original  lessor  or  party  agree* 
ing  for  the  lease.    What  then  is  the  resoit  of  all  these  slatutest  and  in  «i»>i 
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sitDfttioii  i«  ihe  inscilvent,  and  how  w  he  placed  with  reepect  to  hi9  former  pro* 
perty  ?  I  conceive  he  afeanda  thus,  and  these  are  the  inflexible  words  of  the 
statute,  which  nothing  but  an  act  of  Parliament  can  alter :  a  man  in  prison  may 
appiy  by  petition  to  the  Insolvent  Court  for  relief;  but  before  he  can  have  a 
heu8  Miandi  in  jwUcio  in  that  Courts  he  must  freely  and  voiuntariiy,  at  the 
moment  he  signs  and  applies  to  file  his  petition,  execute  under  his  hand  and 
seal  a  deed  of  oMsignment  and  conveyance  of  ail  his  real  and  persona]  estate , 
anl  it  shall  be  conveyed  (I  here  use  the  very  words  of  the  statute)  «o  as  to 
VEST  all  such  real  and  peraonol  estate  in  such  provisional  assignee.  What  fol* 
lows  ?  if  he  be  discharged  afterwards  (and  here  the  prisoner  has  been  die* 
charged,)  the  estate  never  reveete  in  Aim,  but  is  to  be  conveyed  by  and  out  of 
the  provisional  assignee  to  the  assignees  appointed  under  the  direction  of  the 
*3691  ^^^'^  ^provided  they  previously  agree  to  accept  the  trust,  and  the  pro- 

*  ^  perty  is  to  be  sold,  disposed  of,  and  applied  to  the  payment  of  them- 
selves and  other  creditors,  but  the  insolvent  is  never  to  touch  this  property 
again. 

Id  one  event  and  atu  only*  he  may  do  so ;— -but  that  event  has  not  happened 
here,  for  he  has  been  discharged ; — viz.,  if  he  do  not  obtain  his  discharge,  the 
coDveyanee  to  the  provisional  assignee  shall  be  null  and  void  to  all  intents  and 
purposes,  except  Uiat  the  suitote  3  G.  4,  c.  128,  s.  2,  in  that  case,  declares^ 
that  all  acts  done  by  the  provisional  assignee  touching  the  disposal  of  the  insol^ 
vent's  property,  between  the  time  of  its  being  conveyed  to  him  upon  the  sign-* 
iog  the  petition  and  its  revesting  in  the  insolvent,  shall  be  good  and  valid. 

Therefore,  I  am  of  opinion,  that,  as  the  legal  property  in  this  lease  waa 
absolutely  conveyed  out  of  the  insolvent  by  his  own  deliberate  and  willing  act, 
and  never  revested  in  him,  because  he  procured  his  discharge,  he  had  no  estate 
in  him  whereon  to  support  an  ejectment. 

But  it  is  said  at  the  bar,  that  by  thus  deciding,  we  shall  overturn  a  great 
number  of  cases.  I  am  sure  of  this^  that  we  shall  overturn  none  with  respect 
to  insolvent  debtors ;  and  1  am  no  less  confident,  that  I,  at  least,  have  no  inten* 
tion  of  overturning  one  case  quoted  at  the  bar  upon  this  occasion  ;  but  as  far 
as  my  opinion  is  of  any  weight,  I  adhere  to  them  all. 

They  were  all  cases  of  bankruptcy.  I  have  read  them  all  with  attention. 
I  was  of  counsel  in  one  of  th«*  first  of  them,  Thmer  v.  Richardson^  from  the 
northern  circuit;  and  it  was  followed  by  Copland  v.  Stevens,  and  the  point  to 
t>e  extracted  from  them  is  this ;  that  the  assignees  of  a  bankrupt  are  not  bound 
to  accept  a  term  of  years,  which  may  be  burdensome  instead  of  profitable  to 
their  trust ;  and  unless  they  do  so,  no  estate  passes  to  them  in  this  respect,  by 
*3?01  ^^  assignment  of  the  ^commissioners,  and  consequently  that  the  estate 
^  and  term  still  remain  in  the  bankrupt;  and  the  privity  of  estate  between 
the  lessor  and  him  remains  also,  so  as  to  leave  him  liable  to  rent,  accruing  sub- 
sen  uent  to  the  bankruptcy. 

i  agree  this  to  have  been  the  law  as  to  bankrupts;  but  it  is  no' longer  so; 
for  the  new  bankrupt  act  of  0  6.  4,  c.  16,  s.  V6,  partly  founded  on  a  provision 
of  49  G.  3,  and  partly  new,  has  provided  that  no  bankrupt,  if  the  assignees 
accept  the  lease,  shall  be  liable  to  pay  any  rent  accruing  afler  the  commission, 
or  to  be  sued  for  non-observance  of  any  of  the  covenants  therein  contained ; 
and  even  if  the  assignees  decline  to  accept  the  same,  the  bankrupt  shall  not  b€ 
liabk^  in  ease  he  dmver  up  the  lease  to  the  lessor;  and  if  the  assignees  shall 
not  elect,  the  lessor,  by  petition  to  the  Lord  Chancellor,  may  compel  them  to 
elect;  thus,  in  a  great  measure,  copying  the  clause  in  the  insolvent  act,  which - 
I  have  before  commented  on. 

But  though  I  thus  agree  to  TVimer  ▼.  Richardson  and  Copeland  v.  Stevenst 
and  all  the  other  cases  laying  down  the  same  doctrine,  the  whole  of  my  atgo- 
ment  is  founded  upon  the  strong  and  manifest  distinction  between  the  cases  of 
bankruptcy  and  inaolveney.  In  bankruptcy,  the  bankrupt  eonvevs  no  pro* 
ptrty;  hedotsnoad;  he  ejoecutes  no  aeed;  he  is  supposed  by  law,.exoepl 
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ia  one  ease  under  the  new  acl  of  Pariiament,  to  be  an  unwilling  aicftai  to 
bankruptcy;  but  in  insolvency,  the  insolvent  ia  the  primum  motik;  the 
machine  cannot  move  without  him;  he  ia  the  willing  actor:  he  first  peuuotis, 
and  immediately  conveys  away  all  his  property ;  and  1  am  yet  to  learn  how  a 
man  w%Uingly%  and  of  hb  own  mere  pleasure,  conveying  his  property,  cu 
immediately  after  maintain  an  action  for  that  property  in  the  face  of  his  own 
solemn  deed. 

But  have  I  any  support  for  this  distinction  T    I  have  the  authority  of  one  of 
the  greatest  and  most  eminent  *per8ons  that  ever  adorned  the  English  p^-i 
bench,  I  mean  Sir  W.  Grant,  the  Master  of  the  Rolls,  in  the  case  of  ^ 
8het  V.  Halt,  13  Ves.  404. 

An  annuity  had  been  bequeathed  by  a  man  to  his  son,  with  a  amdiim  to 
fall  into  the  residue^  upon  his  signing  any  in$trument  to  9dl^  auign^  ckargt, 
or  dispon  of  or  etnpower  any  person  to  recetve  the  annuity.  The  son  took 
the  benefit  of  an  insolvent  act,  and  inserted  this  annuity  in  his  schedule.  The 
question  was,  whether  the  annuity  was  to  sink  into  the  residue  T  It  was  there 
compared  to  the  case  of  bankruptcy ;  and  it  was  said,  this  was  the  act  of  /ov, 
not  of  the  party. 

But  the  Master  of  the  Rolls  marked  the  distinction.  **  It  appears  to  mc, 
that  the  eon  hae  done  an  act  to  authorize  or  empower  others  to  receive  thii 
annuity.  TTiie  differe  from  the  case  of  a  hanktupi.  The  bankrupt  hot  dm 
nothing.  The  insolvent  debtor  wae  not  in  a  situation  to  be  compelled  to  pirt 
with  his  annuity.  He  might  have  enjoyed  it  for  his  life.  Signing  thefnti- 
tion  and  ichedule  appear  to  me  to  be  clear  acte^** 

Surely  signing  ana  sealing  an  actual  solemn  deed  of  conveyance  and  assign- 
ment is  a  much  clearer  act  of  the  will  than  signing  a  schedule. 

HolyUmd  v.  De  Mendez,  3  Meriv.  184,  is  to  the  same  effect;  for  tbeiv 
bankruptcy,  opposing  it  to  insolvency,  waa  held  not  to  be  such  an  eviction  or 
dispossession,  in  the  event  of  which,  an  annuity  from  a  continuing  partner  to  a 
retiring  partner  was  to  cease ;  for  bankruptcy  was  not  the  act  of  the  party. 

The  same  Master  of  the  Rolls  decided  this  case  as  the  former  one  of  Shee  r. 
HaU,  Therefore,  I  uke  the  distinction  between  the  cases  of  bankruptcy  and 
inaolvency  to  be  quite  clear. 

*Other  cases  were  mentioned  by  brother  Lawee^  which  I  only  men-  r*,*^ 
tion  that  I  may  not  be  supposed  to  have  been  inattentive  to  his  ailment:  ^   * 
but  the  application  of  which,  with  all  due  respect  to  him,  I  cannot  discover. 

The  case  of  Taylor  v.  Buchanan,  4  B.  &  C.  419,  was  one  of  these,  where 
the  Court  of  King's  Bench  decided  what  nobody  could  doubt,  that  an  insoUent 
may  sue  upon  a  contract  of  sale  made  by  him  eubeequently  to  the  hearing  0/ 
hie  petition  brfore  the  Court  of  Insolvent  Debtors  ;  and  that  if  the  person  he 
aned  upon  this  new  debt  was  a  creditor  before  the  insolvency,  and  his  debt  had 
not  been  included  in  the  schedule  by  the  insolvent,  so  as  to  give  the  creditor  a 
benefit  with  the  other  creditors,  his  debt  was  not  discharged,  but  he  might  set 
it  off  against  the  new  demand.      * 

.  The  case  of  Bepper  v.  Marehal,  2  Bingh.  372,  in  this  Court,  decided  that 
under  the  insolvent  act  of  1  G.  4,  c.  119,  by  the  assipitnent  at  the  tinu  of  the 
petition,  the  assignee  Ukes  only  such  property,  as  the  insolvent  had  at  the  tunt 
of  the  petition. 

In  that  case  it  was  attempted  to  assimilate  the  casea  of  insolvency  to  distof 
bankruptcy,  where  4^er  acquired  property,  between  the  commission  and  the 
certificate,  goes  to  the  assignees. 

But  Lord  Chief  Justice  Best  expressly  draws  the  distinction  between  bank- 
ruptcy and  insolvency  in  that  respect,  for  he  says,  ««The  conveyance  audiorized 
hy  the  4th  section  of  the  statute  only  transfers  the  property  the  insolvent  hid 
at  the  time  of  the  petition ;  and  there  is  nowhere  in  the  statute  sudi  a  prori- 
aion  as  is  to  be  found  in  the  13  Eliz.  c.  7,  (and  now  incorporated  in  the  oev 
bankrupt  act  of  6  0.  4,  c.  16,  s.  63, 64,)  wiih  iwpeet  to  banknipts  transfening 
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to  their  assignees  all  such  personal  property  as  shall  come  to  the  banknq^t ;" 
jn^l  *^^^  '"  another  place  his  Lordship  says,  <*t)ie  principal  difference 
-^  between  the  two  systems  of  law  is,  that  the  assignees  of  a  bankrupt  are 
trusted  with  a  power  over  his  future  effects,  without  further  resort  to  the  com- 
missioners,  but  the  assignees  of  an  insolvent  must  apply  to  the  Insolvent  Court" 

And  my  Brother  Gasxuu  says,  (and  in  that  uses  the  language  of  the  Chief 
Justice,)  the  permanent  assignee  takes  the  same  interest  in  the  insolvent's  pro- 
perty as  the  provisional  assignee;  and  the  provisional  assignee  takes  only  what 
the  insolvent  had  at  the  time  of  subscribing  his  petition. 

Thus  the  case  of  Heppet  v.  Marshal  has  specified  another  distinction  besides 
those  I  had  before  mentioned,  between  the  systems  of  bankruptcy  and  insol- 
vency, each  depending  upon  statutes  respectively  applicable  to  themselves,  and 
forming  a  code  perfecdy  distinct  from  each  other. 

But  it  has  been  supposed  in  argument  that  my  Brother  Bukrouoh  and  I  had 
decided  differendy  to  this  in  Cr^s  v.  Pick^  (2  Bingh.,  and  better  reported  in 
8  Moore.)  If,  upon  a  review  of  that  case,  I  felt  that  it  was  improperly  decided, 
I  hope  I  have  too  conscientious  a  feeling  of  what  is  due  to  the  judicial  charac- 
ter to  persist  in  an  error.  But  I  adhere  to  every  word  there  uttered,  and  I 
rejoice  that  it  has  been  quoted ;  for  there,  upon  a  different  act  of  parliament,*— 
not  near  so  strong  as  the  preseht;  where  no  provisional  assignees  are  expressly 
named,  as  they  are  in  this  statute ;— >I  am  made  to  say  that  which  is  in  perfect 
accordance  with  my  present  opinion. 

For  all  these  reasons  I  am  of  opinion,  with  my  two  learned  Brothers,  that 
this  rule  should  be  made  absolute. 

Best,  C.  J.  This  was  an  action  brought  to  recover  certain  parts  of  a  house 
*374l  ^h^^^h  ^^  lessor  of  the  plaintiff  *had  let  to  the  defendant.  The  tenancy 
-I  was  determined  by  a  regular  notice  to  quit.  The  plaintiff  was  himself 
a  tenant  from  year  to  year,  with  an  agreement  for  a  lease  with  his  landlord. 
The  defence  was,  that  the  plaintiff  had  been  discharged  by  the  court  for  the 
relief  of  insolvent  debtors,  that  he  had  inserted  his  agreement  for  the  lease  of 
these  premises  in  his  schedule,  and  had  assigned  all  his  property  to  the  provi- 
sional assignee  .of  that  court.  The  provisional  assignee  had  never  taken  pos- 
session of  his  property,  nor  manifested  in  any  manner  any  intention  to  possess 
himself  of  it.  Indeed,  it  is  not  very  likely  that  the  plaintiff's  was  a  saleable 
interest. 

It  is  not  necessary  to  decide  the  general  question,  whether  any  assignment 
of  a  pure  trust  passes  any  estate  in  tlte  property  conveyed  in  trust,  until  the 
trustee  has  in  some  manner  expressed  his  acceptance  of  the  trust.  I  think  this 
case  is  governed  by  the  principle  established  by  the  cases  that  have  decided 
that  an  interest  in  a  lease  does  not  pass  to  the  assignees  of  a  bankrupt,  unless 
they  think  proper  to  possess  themselves  of  such  interest;  and  that  until  they 
determine  to  take  the  lease,  it  remains  in  the  bankrupt,  although  the  statutes 
relating  to  bankruptcy  authorize  the  commissioners  to  assign  all  the  property 
of  tho  bankrupt,  and  the  terms  of  the  assignment  include  all  the  interest  that 
the  bankrupt  has  in  any  species  of  property.  The  principle  on  which  these 
cases  rest  is  stated  by  Lord  Ellxnborouoh,  in  Capeumd  v.  Stevens^  in  these 
words :  '^An  assignment  by  commissioners  of  bankrupt  is  the  execution  of  a 
statutable  power  given  to  them  for  a  particular  purpose ;  viz.,  the  payment  of 
the  bankrupt's  debts ;  nothing  passes  from  them,  for  nothing  was  previously 
vested  in  them.  Whatever  passes,  passes  by  force  of  the  statute,  and  for  the 
purpose  of  effecting  the  object  of  the  statute.  The  three  cases  of  BourdUUon 
*a75l  ^*  ^^^^^  Thrner  v.  Richardson^  *and  Wheeler  v.  Bramah/were 
-)  decided  on  this  ground."  The  learned  Lord  tlien  proceeds  to  consider, 
whether  the  assignment  passes  the  estate  immediately  to  the  assignees,  defeasi- 
bte  npon  their  actoal  refusal  to  accept?  or  does  it  pass  immediately  to  the 
assignees,  defeasible  upon  their  n^lect  to  do  some  act  manifesting  their  inten- 
tion to  take  ity  or  is  its  effect  suspended  until  acceptance  f  His  Lordship  decides 
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m  &vor  of  the  snspension,  and  then  adds :  **  And  if  the  operation  of  tbe  deed 
be  suspended,  the  estate  must  necessarily  remain  in  the  bankrupt  dorini  vhe 
period  of  suspension,  for  it  cannot  be  in  abeyance,  and  must  exist  'm  some 
person." 

It  is  true  that  the  case  of  an  insolvent  differs,  as  to  the  machinery  by  whjicfa 
the  conveyance  is  efifeeted,  from  that  of  a  bankmpt,  but  the  ol^ect  of  sn^ 
ment  is  in  both  cases  the  same.  It  is  not  the  Court  for  the  Relief  of  InsolTeBi 
Debtors  that  conveys,  but  the  insolvent ;  but  he  conveys  only  to  eDsUe  bis 
assignee  to  raise  funds  to  pay  his  debts.  What  cannot  be  applied  to  tlus  po^ 
pose,  or  his  assignees  do  not  think  can  be  applied  for  this  porpose,  does  ik)I 
pass ;  for  the  passing  of  such  property,  instead  of  assisting  them  in  tbe  dii* 
charge  of  their  trust,  would  only  encumber  them.  Lord  EixxKBonoueH  nji, 
**  Nothing  passes  but  for  the  purpose  of  effecting  the  object  of  the  statute." 
They  are  trustees  only  for  the  payment  of  debts ;  what  cannot  be  applied  to 
the  payment  of  debts  is  not  within  the  scope  of  their  trust,  and  does  not  vest  u 
them  by  the  assignment  I  presume,  from  the  assignee's  not  taking  posflenioi 
of  the  property  for  which  this  action  is  brought,  he,  or  the  Court,  whose  ifctti 
he  is,  thought  it  was  worth  nothing,  and,  therefore,  repudiated  it.  Theie  is  no 
•substantial  difference  between  an  assignment  by  the  insolvent,  and  an  aasigD- 
ment  by  persons  duly  authorized  to  make  it  of  iali  his  effects. 

*In  Copefand  v.  Steveru  the  commissioners  assigned  **  all  other  the  ^^^ 
personal  estate  whatsoever^  and  all  the  estate^  fighi*  li^t  interests  >- 
eqUiiy  of  redemption^  property^  elaimj  or  demand  whaisoever^  of  and  tn  (Ac 
said  demised  premises. 

By  6  G.  2,  c.  SO,  s.  86,  the  commissioners  of  bankrupt  *«  shall  assign  efeiy 
such  bankrupt's  estate  and  effects." 

In  the  case  referred  to,  the  assignment  not  only  purports  to  convey  the  ifitereit 
in  the  term  by  its  general  terms,  but  by  words  direcdy  and  exclusively  appbes* 
ble  to  it.  The  commissioners  were  fully  authorized  by  the  statute  to  make  tbe 
conveyance,  and  yet,  the  assignees  not  accepting  the  term,  it  did  not  pass. 

By  sect.  30,  of  5  G.  2,  the  commissioners  may  appoint  a  provisional  assigiiee 
of  the  estate  and  effects^  or  any  part  thereof  $  and  such  assignee  shall,  oo  hii 
removal,  deliver  up  and  assign  all  the  estate  and  effects  which  shall  have  cooe 
to  his  hands  or  possession,  or  which  shall  have  been  assigned  by  the  comiDis- 
sioners  as  aforesaid,  unto  the  assignees  chosen  by  the  creditors ;  and  all  the 
estate  shall  to  all  intents  and  purposes  be  as  legally  and  effectually  vestti  is 
the  new  assignees  as  if  the  first  assignment  had  been  made  to  them  by  the  ooi» 
missioners."  There  are  no  words  in  the  insolvent  debtors'  acts  more  opera- 
tive than  these  which  I  have  quoted  from  the  6  6.  2,  to  vest  immadiatdy  titf 
interest  in  a  term  in  the  provisional  assignee,  and  afterwards  in  tbe  assi^eei 
chosen ;  yet  we  have  seen  that  it  passes  to  neither  unless  they  accept  If  it 
vested  in  the  provisional  assignee,  it  would,  by  virtue  of  his  assignment,  vestii 
the  assignees  chosen  by  the  creditors,  and  could  not  get  back  again  to  the  bask- 
rupt  but  by  some  conveyance  from  the  assignees.  No  such  conveyance  bai 
in  any  instance  been  made;  the  estates,  therefore,  have  been  treat^  not  as 
^having  vested  and  aflerwards  being  devested,  but  as  never  having  r*^ 
vested  either  in  the  provisional  assignee  or  the  assignees  chosen.  ^ 

For  the  reasons  given  by  Lord  Ellxkbokouoh  in  Copdand  v.  AeiMiu>it» 
much  more  convenient  to  all  parties  concerned  to  consider  the  interest  as  ^ 
having  vested,  for  then  the  expense  of  devesting  it,  if  the  assignees  find  it  of  do 
value,  is  saved. 

The  1  G.  4,  c.  119,  s.  4,  say^,  ^the  prisoner  shall  execute  a  contoyaDce 
and  assignment  in  such  manner  and  form  as  the  Court  shall  direct  of  all  the 
•Jtate,  right,  title,  interest,  and  trust  of  such  prisoner  to  all  the  real  and  ^esmxd 
effects  of  such  prisoner,  so  ae  to  vest  all  such  real  and  personal  estate  in  the 
provisional  assignee  of  the  court"  Section  7  directs  the  provisional  assignee  t» 
assign  to  the  assignees  chosen  by  the  creditors.    There  are  more  worda  in  ^ 
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statute,  but  they  do  not  more  clearly  direct  the  conveyance  of  aU  the  estate* 
either  to  the  prorisional  assignee  or  the  assignees  chosen,  than  the  terms  use^ 
in  the  5  6.  2.  Both  statutes  convey  the  interest,  if  the  assignees  choose  to 
accept  it ;  neither  of  them  forces  it  upon  the  assignees,  or  takes  it  from  the 
bankrupt  or  insolvent,  until  the  assignees  choose  to  accept  it. 

The  3  G.  4,  c.  1*23,  authorizes  the  provisional  assignee  to  take  poaeition^ 
and  prevents  him  from  disposing  of  the  property  of  the  insolvent  without  the 
order  of  the  Court. 

In  the  first  section  the  statute  says,  *'A11  and  every  the  personal  and  real 
estate  vested  in  or  possessed  by  the  provisional  assignee  shall  go  and  be  vested 
in  his  successor  in  office."  The  words  or  poisesiea  show  the  true  meaning  of 
this  passage.  Those  words  would  be  unnecessary  if  the  assignment  vested 
*a78l  ^^  property  without  Atf  assent  To  give  enect  to  the  whole  you  must 
-^  *read  it,  ^  which  being  conveyed  to  him,  he  has  taken  possession  of." 

It  has  been  observed,  that  he  is  a  mere  creature  of  the  Court*  That  cir* 
cumstance  does  not  affect  the  case.  Whether  he  is  to  act  on  his  own  discretion 
or  under  the  aulhirity  of  the  Court,  he  is  to  have  no  property ybrce^f  on  him 
which  either  he  or  the  Court  do  not  think  can  be  applied  towards  payment  of 
the  insolvent's  debts,  the  only  purpose  for  which  the  assignment  is  made  to 
him ;  and  what  is  considered  inapplicable  to  that  purpose,  although  within  the 
letter,  is  not  within  the  spirit  of  the  act,  or  embraced  by  the  assignment 
under  it 

The  nineteenth  section  of  6  G.  4,  c.  61,  seems  to  adopt  the  construction  put 
on  the  5  G.  2,  by  the  decided  cases,  and  to  apply  it  to  the  assignees  of  insol- 
vent debtors.  It  assumes,  that  until  acceptance  of  a  lease,  it  is  not  vested  in 
the  assignees.  The  words  are,  *'if  such  person  shall  be  entitled  to  any  lease 
or  agreement  for  a  lease,  and  his  assignee  or  assignees  shall  accept  the  eame, 
and  the  benefit  thereupon^  ae  part  of  the  insolvent* $  estate  and  effects,  the 
insolvent  shall  not  be  deemed  liable  to  pay  the  rent  accruing  after  such  accepts 
ance  as  aforesaid;  and  after  such  acceptance  the  insolvent  shall  not  be  liable 
in  respect  or  by  reason  of  non-performance  of  the  conditions,  covenants,  or 
agreements  therein  contained."  So  that  until  acceptance  by  the  assignees,  it 
is  not  a  part  of  the  insolvent's  estate  in  their  possession.  The  insolvent 
remains  liable  to  all  the  eovenantSf  and  the  relation  of  landlord  and  tenant 
continues  between  him  and  his  landlord.  It  would  be  great  injustice  to  hold 
that  the  insolvent,  although  bound  by  his  covenants  with  his  landlord,  could  not 
recover  rent  from  his  tenant  to  enable  him  to  pay  it  over,  and  could  not  recover 
possession  to  prevent  breaches  of  the  other  covenants. 
__^  *This  situation  the  insolvent  must  remain  in  until  the  landlord  thinks 
•^  proper  to  apply  to  have  the  lease  ^iven  up  under  the  last  branch  of  this 
section.  I  think,  at  all  events,  whilst  he  is  permitted  to  remain  in  possession 
by  his  assignees,  he  is  a  tenant  at  will,  and  whilst  at  will,  may  maintain  any 
possessory  action  as  a  stranger,  &c. 

In  the  instance  of  an  insolvent  debtor  the  tenant  may  protect  himself  better 
than  in  the  case  of  a  bankrupt.  Until  assignment,  payment  of  rent  to  the 
insolvent  will  be  a  good  payment.  Of  the  assignment,  the  tenant  must  have 
notice ;  he  may  then  tenaer  his  rent  to  the  assignee ;  if  he  takes  it,  that  will  be 
an  election  to  take  the  lease ;  if  he  refuses  it,  he  may  safely  pay  it  to  the  insol- 
vent. In  the  case  of  a  bankrupt,  some  time  elapses  between  the  commission 
and  the  choice  of  assignees,  and  during  that  period  there  Is  no  person  to  whom 
the  tenant  can  safely  pay  the  rent. 

In  what  a  situation  is  the  insolvent  placed  if  the  interest  in  the  lease  does  not 
remain  in  him.  His  landlord,  under  the  19th  section  of  the  5  G.  4,  may  get 
rid  of  him,  but  he  cannot  get  rid  of  his  landlord ;  he  may  be  lefl  liable  to  pay 
rent,  without  the  means  of  recovering  rent  from  the  person  whom  he  has  let 
into  possession. 
The  principle  of  Copeland  v.  Stevens  has  been  extended  to  this  case  by  a 
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very  recent  decision  of  this  Court, — ^the  case  of  lAnduey  ▼•  Lambert,  That 
was  an  action  of  covenant  brought  to  recover  one  quarter's  rent  The  pre- 
mises had  been  granted  to  one  Biddle,  who  was  discharged  by  the  Insolvent 
Debtors'  Court.  The  defendant  was  appointed  his  assignee,  and  pleaded  ihat 
the  estate,  right,  title,  and  intereit  of  Biddle  did  not  vest  in  the  dtfendant,  ai 
plaintiff  had  in  his  declaration  alleged. 

The  defendant  had  possession  of  the  lease  for  several  months,  and  attempted 
to  let  the  premises.  The  Court  said,  '^The  assignee  of  an  insolvent  debtor 
must  be  'considered  as  standing  in  the  same  situation  as  the  assignee  p««AA 
of  a  bankrupt,  and  that  the  interest  of  the  insolvent  is  not  to  be  taken  ^ 
as  being  conveyed  until  the  assignee  shall  have  done  some  uneqoi vocal  act 
amounting  to  an  absolute  acceptance.*' 

Observe  what  the  Court  decided  in  that  case,  viz.,  that  the  estate  of  an  insol- 
vent did  not  vest  in  the  assignee.  If  it  did  not  vest  in  the  assignee,  whcie 
could  it  be  but  in  the  insolvent?  If  it  was  left  in  the  insolvent,  what  was  lo 
prevent  him  from  maintaining  an  ejectment  for  it? 

In  that  case  the  assignee  was  the  one  chosen  by  the  creditors,  in  the  preseot 
case  there  is  only  a  provisional  assignee,  and  that  distinction  was  adverted  to 
by  one  of  the  Judges.  With  the  greatest  deference  to  the  opinion  of  that 
Judge,  that  circumstance  can  make  no  difference.  The  provisional  assignee 
is  merely  a  creature  of  the  Court,  and  so,  I  think,  is  the  assignee  chosen  by 
the  creditors.  The  Court  may  direct  or  control  either  as  to  the  taking  or 
refusing  a  lease ;  but  the  question  is  not,  what  is  their  authority  as  to  the 
management  of  ^e  trust?  but,  what  is  vested  in  them  to  be  employed  in  the 
execution  of  the  trust  ?  All  that  is  in  the  provisional  assignee  is  by  him  con- 
veyed to  the  assignee  chosen.  If  it  vests  in  the  provisional  assignee  without 
acceptance,  it  vests  in  the  assignee  chosen  without  his  acceptance,  and  it 
cannot  be  devested  but  by  some  conveyance :  no  such  conveyance  has  erer 
been  thought  necessary  in  any  case ;  and  the  necessity  of  such  a  conveyance 
is  the  inconvenience  which  the  Court  of  King's  Bench  was  anxious  to  guard 
against,  when  they  determined  in  the  bankrupt  case  that  the  interest  never 
vested  in  the  assignee. 

I  admit,  that  to  maintain  an  ejectment,  the  plaintiff  must  have  an  unqaalified 
legal  estate;  or,  as  Lord  Kenton  says,  in  Webb  v.HalU  ''The  immediate 
right  *to  real  property  must  be  vested  in  one  person  only;  whereas  a  rt^i 
special  property  in  the  case  of  personalty  may  be  in  one,  whilst  the  ^ 
absolute  property  may  exist  in  another."  But  I  insist,  that  if  Copeiand  v. 
Stevens,  Lindsey  v.  Lambert,  and  all  the  cases  that  preceded  these,  were 
rightly  decided,  the  immediate  right  to  the  possession  of  this  property  was 
vested  in  one  person  only,  and  that  one  person  was  the  insolvent. 

The  estate,  say  the  Judges,  in  these  cases,  was  not  vested  in  the  assignees; 
then  it  was  not  devested  out  of  the  insolvent.  It  is  the  case  of  a  grant  not 
accepted,  and  so  the  right  of  the  property  granted  still  remains  in  the  grantor. 

It  has  been  supposed,  that  there  is  a  difference  between  the  cases  where  an 
action  is  brought  by  the  landlord  against  the  assignees  of  a  bankrupt  or  insolvent 
for  rent  or  for  the  non-performance  of  covenants,  and  an  action  of  ejectment  by 
a  bankrupt  or  insolvent. 

One  principle  governs  all  the  cases,  and  the  different  situations  of  the  parties 
cannot  affect  that  principle.  The  principle  is,  that  before  acceptance,  the  pro- 
perty is  not  vested  in  the  assignees.  If  it  is  not  vested  in  the  assignees,  it 
cannot  be  devested  out  of  the  bankrupt  or  insolvent.  If  the  assignees  cannot 
be  sued  because  they  have  no  interest,  the  insolvent  may  sue  because  he  must 
have  the  whole  interest. 

It  has  been  truly  said,  that  the  assignees,  by  taking  the  estate,  may  put  an 
end  to  the  insolvent's  interest  at  any  time;  but  until  they  do  take  the  estate,  it 
remains  in  the  insolvent.     The  estate  of  a  tenant  at  will  may  be  determined  ai 
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aay  time;  but  whilst  the  landlord  permits  it  to  exist,  the  tenant  may  maintain 
against  a  stranger  an  action  for  any  wrong  done  to  his  right  in  it. 

It  has  been  aigued  that  the  provisional  assignee  is  bound  to  take  possession; 
«^R2l  P^^'^^P^  ^®  ™^y  ^^  bound  to  *take  possession,  but  all  the  cases  show, 
•J  that  taking  possession  is  not  an  acceptance .  of  the  term.  An  assignee 
of  a  bankrupt  or  insolvent  may  take  possession,  and  keep  it,  until  he  can  ascer« 
taia  whether  his  acceptance  of  it  will  benefit  the  creditors;  and  yet  such  taking 
possession  will  not  amount  to  such  an  acceptance  as  will  vest  the  property  in 
him.  The  provisional  assignee  can  do  nothing,  but  take  possession,  without 
an  order  of  the  Court;  the  disposition  of  property  is  not  left  to  him.  He  cannot, 
by  any  act  of  his,  make  it  a  part  of  the  insolvent's  estate.  He  is  not  intrusted 
to  decide  what  shall  be  taken,  and  what  refused. 

Even  if  this  provisional  assignee  had  done,  what  I  admit  he  ought  to  have 
done,  namely,  taken  possession,  it  would  not  have  affected  the  question.  But 
he  has  done  no  siich  thing.  In  Shee  v.  Hale,  13  Ves.  404,  Sir  W.  Grant  said, 
that  there  was  a  distinction  between  the  case  of  a  bankrupt  and  an  insolvent 
debtor;  that  the  latter  parted  with  his  property  by  his  own  act,  which  he 
might  still  continue  to  enjoy ;  yet,  on  the  terms  of  imprisonment  for  life. 

But  the  reasoning  of  Sir  W.  Grant  has  no  bearing  on  the  present  case :  he 
used  it  to  bring  the  case  he  was  deciding  within  the  letter  of  tlie  will  on  which 
the  question  arose.  In  the  present  case  it  is  not  material  who  is  the  conveying 
party,  the  question  being  whether  the  property  be  conveyed.  In  the  decision 
of  that  question,  there  is  no  difference  between  a  conveyance  by  the  party  to 
whom  it  originally  belonged,  and  one  by  other  persons  who  have  complete 
authority  to  convey  it,  and  who  have  made  an  instrument  fully  executing  their 
authority. 

The  case  of  Crojtt  v.  Pick,  which  seems  to  stand  in  my  way,  was  not  on 
the  acts  of  Parliament  on  which  this  case  depends.  The  attention  of  the  Court 
^«.^»-.  was  not  *properly  called  to  tlie  question  in  that  case.  Nothing  was 
^  said  on  the  point,  whether  an  assignee  was  bound  to  accept  what  liord 
Kbnyon  calls  a  damnosa  herediieu.  The  points  raised  were,  whether,  under 
the  terms  of  that  act,  it  was  necessary  to  show  an  express  agreement  to  take 
the  property.  The  Court  said,  that  by  accepting  the  trust  the  assignee  wall 
bound  to  do  all  connected  with  the  trust,  and  that  a  provisional  assignee  has  no 
right  to  exercise  a  discretion. 

The  question  raised  in  this  case  was,  in  the  one  quoted,  kept  entirely  oni 
of  view. 

I  say  the  provisional  assignee  ought  to  have  taken  possession  of  these  pre- 
mises, but  I  insist  that  his  taking  possession  oould  not  vest  the  interest  in  him; 
and  if  it  could  not,  it  could  not  devest  it  out  of  the  insolvent.  If  indeed  it  vested 
the  interest  in  the  provisional  assignee,  the  provisional  assignee  must  by  his 
conveyance  vest  it  in  the  assignees  chosen,  and  they  could  not  divest  themselves 
of  it  but  by  some  deed ;  but  if  that  be  so,  the  case  of  Lindsey  v.  lAimhert,  lately 
decided  by  us,  and  all  the  cases  relative  to  leases  conveyed  under  the  bankrupt 
laws,  were  erroneously  decided. 

I  say  that  a  provisional  assignee  has  only  authority  to  take  possession,  with- 
out any  discretion  to  accept  the  interest  in  such  property  as  this :  that  until  the 
assignee  chosen  by  the  creditors  accepts  the  term,  it  remains  in  the  insolvent, 
who,  although  he  holds  only  during  the  pleasure  of  the  assignees  when  chosen, 
holds,  as  against  all  others,  an  absolute  estate;  just  as  the  cognisor  of  a  fine 
before  the  uses  are  declared,  or  the  surrenderor  of  a  copyhold  before  the  admis- 
sion of  the  surrenderee,  still  continue  owners  of  the  estate. 

I  think  this  view  of  the  subject  is  consistent  with  legal  analogy,  and  with  the 
intent  of  the  trusts  on  which  the  proprrty  of  an  insolvent  is  conveyed. 

.^      *\  think  a  decision  on  this  principle  would  prevent  much  inconvenience 
•1  and  expense  to  both  creditors  and  insolvents,  and  keep  the  lauer  out  of  a 
situation  the  most  cruel  and  the  most  helpless.  Rule  absolute. 


$59  .  Memoranda.    T.  T.  1827.  [384 


MEMORANDA. 

In  the  course  of  last  Hilary  vacatiooi  the  Earl  of  Eldon  resigned  the  Great 
Seal,  and  was  succeeded  in  the  office  of  Ijord  High  Chancellor  by  Sir  John 
Singleton  Copley*  Knight,  Master  of  the  Rolls,  who  was  created  a  Peer  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  by  the  name,  style,  and  title  of 
Baron  Lyndhurst,  of  Lyndhurat,  in  the  county  of  Southampton.  His  Lordship 
took  his  seat  on  the  Bench  of  the  Court  of  Chancery,  on  the  first  day  of  bst 
Easter  term. 

Sir  John  Leach,  Vice  Chancellor,  was  appointed  to  the  office  of  Master  of 
the  Rolls,  in  the  room  of  Sir  J.  S.  Copley,  and  was  succeeded  by  AntfaoDj 
Hart,  Esq.,  one  of  His  Majesty's  Counsel,  who  was  knighted. 

Sir  Charles  Abbott,  Knight,  Lord  Chief  Justice  of  the  Court  of  King's  Beoch, 
was  created  a  Peer  of  the  United  Kingdom  Of  Great  Britain  and  Ireiand,  by 
the  title  of  Baron  Tenterden,  of  Hendon,  in  the  county  of  Middlesex. « 

Sir  Robert  Graham,  Knight,  one  of  the  Barons  of  His  Majesty's  Court  of 
Exchequer,  resigned  his  office,  and  was  succeeded  by  John  Vaughan,  Esqoiie, 
one  of  His  Majestv's  Serjeants,  who  was  knighted. 

*Sir  Charles  Wetherell,  His  Majesty's  Attorney  Creneral,  resigned  p,«^ 
his  office,  aud  was  succeeded  b^  James  Scarlett,  Esquire,  one  of  His  ^ 
Majesty's  Counsel,  who  was  knighted. 

In  the  course  of  Easter  term,  Mr.  Serjt  Bosanquet,  Mr.  Seijt.  Taddj,  Mr. 
Serjt.  Cross,  and  Mr.  Seijt.  Wilde,  were  respectively  appointed  His  Majesty's 
SeijeaniB,  and  took  their  seats  within  the  bar  accordingly. 

Henry  Brougham,  Esquire,  received  a  patent  of  precedency. 

Thomas  Charles  Treslove,  George  Rose,  Henry  Bickersteth,  John  Williams, 
John  Campbell,  Jonathan  Frederick  Pollock,  and  Horace  Twiss,  Esquires, 
were  respectively  appointed  His  Majesty's  Counsel  learned  in  the  law,  and  took 
iheir  seats  within  the  bar  accordingly. 

In  Trinity  term,  Charles  Frederick  Williams,  William  Selwyn,  Esquire,  and 
the  Honorable  Thomas  Erskine,  were  respectively  appointed  His  Majesty's 
Counsel  learned  in  the  law,  and  took  their  seats  within  the  bar  accordingly ; 
and 

Thomas  Andrews,  Henry  Storks,  Edward  Lawes,  Edward  Ludlow,  Henry 
Alworth  Merewether,  William  Oldnall  Russell,  David  Francis  Jones,  Johb 
Scriven,  Henry  John  Stephen,  and  Charles  Carpenter  Bompas,  EIsquire8,were 
called  to  the  degree  of  the  Coif,  and  gave  rings  with  the  following  mottos:  the 
first  sevens  '*J/ore  fiui/orumi"  and  the  last  three,  ^JLex  naUnu  probaiur" 
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MEMORANDA. 

fur  Uie  coarse  of  the  last  vacation,  Sir  Anthony  Hart,  Knight,  Vice  Chancel- 
%'*r  oi  England,  was  appointed  Lord  High  Chancellor  of  Ireland,  on  the  resig- 
nation of  the  Right  Honorable  Lord  Manners;  and  Lancelot  Shad  well.  Esquire, 
one  of  his  Majesty's  counsel,  learned  in  the  law,  was  appointed  to  succeed  Sir 
Anthony  Hart  as  Vice  Chancellor,  and  took  his  seat  accordingly  on  Friday*  the 
2d  of  November. 

Lord  Chief  Justice  Best  was  prevented  from  attending  in  Court  during  the 
whole  of  this  term  by  severe  illness. 
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•MOUNT  V.  HARRISON. 

Abandonment  is  not  necessary  upon  a  loss  in  an  iosurance  on  freight. 

Am uMPsrr  on  a  policy  of  ioBaranee  on  freight,  per  the  ship  Olive  Branch. 

At  the  trial  before  Park,  J.,  London  sittings  aAer  Trinity  temit  it  appeared 
that  the  Olive  Branch  was  driven  on  shore  in  Table  Bay,  Gape  of  Good  Hope, 
by  a  tremendous  storm,  on  the  21st  of  July,  1822,  and  imbedded  eight  feet  in 
the  sand  above  high  water  mark,  very  much  strained  and  damaged ;  that  the 
cargo,  one  third  of  which  was  on  board  and  the  rest  engaged,  was  sent  to  Eag- 
land  by  another  vessel ;  that  surveys  were  made,  and  ezperfenced  persons  beiof 
of  opinion  that  the  ship  could  not  be  got  off  except  at  a  ruinous  expense,  she 
was  sold  by  the  captain  a  week  or  ten  days  after  the  stranding;  that  the  pur- 
chasers got  her  off  in  about  three  months,  after  several  unsnccessfui  attempts ; 
and  that  being  then  repaired,  she  afterwards  performed  many  voyages.  The 
captain  effected  the  sale  bonajidt^  as  the  best  course  at  the  time,  for  £e  interest 
of  all  parties. 

On  the  part  of  the  defendant  it  was  objected,  first,  that  there  onght  to  have 
been  an  abandonment  of  the  freight;  and,  secondly,  that  as  the  vessel  was 
repaired  by  the  purchasers,  and  despatched  on  new  Toy  ages,  there  could  not 
have  been  an  extreme  tiecessity  for  the  sale  effected  by  the  captain,  in  whieh 
case  only  would  it  have  been  justifiable. 

The  learned  Judge,  on  the  authority  of  Idle  v.  Royal  Exchange  Aawrana 
Company^  8  Taunt.  755,  and  Green  v.  Royal  Exchange  Asntrance  Company^ 
6  Taunt.  68,  directed  the  jury,  that,  under  the  circumstances  of  this  ease,  an 
abandonment  *of  freight  was  not  necessary ;  and  left  it  for  them  to  de-  p,»^ 
termiue  whether  the  captain  was  justified  in  selling  the  ship.  ^ 

A  verdict  having  been  found  for  the  plaintiff, 

Tadiiy,  SeijL,  moved  for  a  new  trial,  on  the  objections  above  stated.  There 
ought  to  have  been  an  abandonment  of  the  freight.  A  contract  of  insurance  vf 
only  a  contract  for  an  indemnity ;  but  the  insured  receives  more  than  an  indem- 
nity if  he  obtains  the  amount  of  the  freight,  without  the  expense  of  cooveying 
the  cargo,  and  his  policy  is,  in  effect,  a  wagering  policy.  Thereforei  in  Far- 
meter  y.  Todhunter^  I  Camp.  641,  Lord  Ellenborouoh  held,  that  in  the  rase 
of  an  insurance  on  freight,  the  insured  could  not  recover  as  for  a  total  loss 
without  an  abandonment,  if  the  goods  were  in  existence,  although  both  ship 
and  cargo  were  sold.  In  Idle  v.  Royal  Exchange  Jiiwrance  Company,  and 
Green  v.  Royal  Exclumge  Jinurance  Company,  it  was  only  determined  that 
an  abandonment  was  not  necessary,  and  that  a  sale  of  the  ship  was  justifiable, 
under  the  peculiar  circumstances  of  those  cases  respectively. 

Park,  J.  I  think  there  ought  not  to  be  any  new  trial.  As  to  the  abandon- 
ment, confining  my  opinion  to  the  circumstances  of  this  case,  I  think  it  was 
not  necessary,  and  I  fully  concur  in  the  decision  of  Idle  v.  Royal  Exdmgt 
Aezurance  Company.  That  decision  is  only  met  by  the  nm  priu»  case  of 
Parmeter  v.  Todhunler,  And  Gibbs,  C.  J.,  when  that  case  was  cited  in 
Green  v.  Royal  Exchange  Assurance  Company^  said,  he  could  not  understand 
^"^*  was  to  be  abandoned.  If,  as  has  been  insinuated,  the  not  requiring  an 
abandonment  should  lead  to  fraud,  that  may  be  inquired  of  in  the  particnUr 
case.     *A8  to  the  propriety  of  the  sale,  I  thought  it  so  clear  that  I  did  ^^^ 

not  press  it  on  the  jury,  and  they  without  hesitation  found  for  the  L  *^ 
plaintiff. 

BuRRouGH,  J.  The  necessity  of  the  sale  was  altogether  a  question  for  the 
jury.  As  to  the  abandonment,  I  thought  in  the  case  of  Idle  v.  Royal  Exchmgt 
fJ^^^^^'^^^P^ny,  that  there  was  nothing  to  abandon  in  an  insurance  on 
Ireight,  and  I  am  of  the  same  opinion  still. 

Gaselee,  J,    I  am  of  the  same  opinion  on  both  points.     With  respect  tc 
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the  freight  there  was  nothing  to  abandon,  for  the  goods  were  immediately  pni 
on  boanl  another  ship,  and  the  underwriters  could  have  gained  nothing,  had  an 
abandonment  been  made. 

Rule  refused. 


HUBBARD  V.  JACKSON. 

A  bill  pByabIa  to  the  order  of  the  drawer  having  been  dishonored  by  the  aoeeptor  and  paid 
bv  the  drawer  when  due,  Held,  that  the  drawer  mi^ht  indorse  it  OYer  a  year  and  a  naif 
afterwardfl,  and  that  his  indorsee  mightrocover  against  the  acceptor. 

AssuMPsnr  on  a  bill  of  exchange^  drawn,  December  25,  1820,  by  Melville 
upon  and  accepted  by  the  defendant,  for  80/.  three  months  after  date,  payable 
to  the  order  of  Melville. 

This  bill,  before  it  was  due,  Melville  indorsed  to  Wallace,  and  the  defendant 
having  dishonored  it,  Wallace,  in  1821,  recovered  the  amount  of  Melville,  with 
costs.  About  a  year  and  a  half  afterwards*  Melville  indorsed  it  to  the  plaintiff, 
who  now  sued  the  defendant 

A  verdict  having  been  found  for  the  plaintiff  at  the  Guildhall  sittings  after 
last  term, 

*39in  *^forks,  Seijt.,  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit, 
-*  or  to  have  a  new  trial,  on  the  ground  that  Melville  had  no  right  to  nego- 
tiate the  bill  again  after  it  was  overdue  and  paid,  if  such  negotiation  would 
make  any  of  the  parties  liable  who  would  otherwise  have  been  discharged. 
Beck  V.  Eobley,  1  H.  Bl.  89,  n.  He  admitted,  however,  that  in  that  case  the 
bill  was  drawn  payable  to  (he  order  of  a  third  person,  and  that  in  Callow  v. 
Lawrence,  3  M.  &  S.  05,  it  was  holden  that  an  indorsee  who  pays  a  bill  may 
indorse  or  negotiate  it. 

The  Court  thought  the  case  of  Callow  v.  Lawrence  in  point,  and  referred 
to  the  language  of  Lord  ELtENBonouoH,  who  said,  *'A  bill  of  exchange  is  nego- 
tiable ad  infinitum  until  it  has  been  paid  by  or  discharged  on  behalf  of  the 
acceptor.  If  the  drawer  have  paid  the  bill,  it  seems  that  he  may  sue  the 
acceptor  upon  the  bill ;  and  if,  instead  of  suing  the  acceptor,  he  put  it  into  cir- 
culation upon  his  own  indorsement  only,  it  does  not  prejudice  any  of  the  other 
parties  who  have  indorsed  tlie  bill,  that  the  holder  should  be  at  liberty  to  sue 
the  acceptor.  The  case  would  be  different  if  the  circulation  of  the  bill  would 
have  the  effect  of  prejudicing  any  of  the  indorsers." 

Rule  refused. 


•392]      •WILLES  et  al.,  Assignees  of  ELLIOTT,  v.  ELLIOTT. 

Where  an  insolvent  dies  after  petition  and  assignment  to  his  provisional  assignee,  but 
before  examination  and  assignment  to  his  assignees  in  chief,  Held,  that  the  assignees  in 
chief  take,  nevertheless,  all  the  property  assigned  by  the  provisional  assignee. 

Trover  by  the  assignees  of  an  insolvent  debtor. 

At  the  Middlesex  sittings  after  last  term,  before  Best,  C.  J.,  it  appeared  that 
the  insolvent's  petition  for  his  discharge  was  presented  to  the  Insolvent  Debtors' 
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Court  on  the  7th  of  February,  1827»  and  that  he  aangned  his  estale  and  eftcto 
to  the  proviaioaal  aasignee  oa  the  aame  daj*  Oa  the  26th  of  March,  pien* 
•ously  to  his  petition  being  heard,  or  his  passing  any  examination,  he  died. 

On  the  3d  of  April  the  provisional  assignee  assigned  his  estate  and  efiecti  to 
the  plaintiffs,  the  assignees  in  chief. 

Under  these  circumstances,  it  was  objected  that  the  plaintiffs  coold  not 
recover.  The  Lord  Chief  Justice  thought  there  was  no  ground  for  the  objec- 
tion, but  reserved  to  the  defendant  leave  to  move  to  enter  a  nonsuit  A  veidict 
having  been  found  for  the  plaintiffs, 

Toddy ^  Serjt.,  obtained  a  rule  nttt  to  enter  a  nonsuit  instead,  on  the  groand 
that  by  the  7  6.  4,  c.  57,  s.  11,  it  is  provided,  ^that  in  case  the  petition  of  any 
prisoner  shall  be  dismissed,**  the  assignment  of  his  estate  and  efiects  to  the 
provisional  assignee  *«  shall  from  and  aAer  such  dismission  be  null  and  vend  to 
all  intents  and  purposes  ;**  that  the  insolvent's  death  before  examination  was 
equivalent  to  a  dismission ;  that  by  the  provisoes  of  the  act  the  assignees  were 
only  entitled  to  his  estate  in  virtue  of  his  discharge,  the  discharge  under  die  act 
being  the  price  paid  by  the  creditors,  the  ^condition  precedent  imposed,  rMM 
for  the  distribution  of  his  estate  among  them ;  and  that,  at  all  events,  the  t. 
prisoner's  death  before  adjudication  operated  as  a  revocation  of  his  assignment 
to  the  provisional  assignee. 

Park,  J.,  now  said  that  the  Lord  Chief  Justice,  who  had  been  applied  to, 
entertained  no  doubt  on  the  point ;  that  the  Court  concurred  with  him  in  think- 
ing the  assignment  to  the  assignees  in  chief  perfecdy  valid,  seeing  that  the  insol- 
vent is  no  party  to  that  assignment,  and  that  the  assignees  in  chief,  by  the  expre« 
wortls  of  the  act,  take  ail  the  estate  and  effects  of  the  insolvent  which  pasted 
to  the  provisional  assignee  in  the  same  manner  as  if  the  conveyance  and  ais^ 
ment  had  originally  b^n  made  by  the  insolvent  to  them.  7  G.  4,  c.  57,  s.  19. 
** After  such  conveyance  and  assignment  by  such  provisional  assignee,  all  the 
estate  and  effecu  of  such  prisoner  shall  be,  to  all  intents  and  purposes,  as 
effectually  and  Icfallv  vested,  by  relation,  in  such  assignee  or  assignees,  as  if  the 
said  conveyance  and  assignment  had  been  made  by  such  prisoner  to  him  or 
them.*' 

Rule  refused. 


HOWARD  V.  BROWN. 

An  affidavit  of  debt  sworn  belbro  a  eommiMioner  in  the  eoantry  is  insnffieieDt,  if  it  ^ 
not  state  the  party  before  whom  it  is  sworn,  to  be  a  commissioDer. 

Russell,  Seijt.,  moved  to  cancel  a  bail-bond  in  this  cause,  on  the  groood 
that  the  jurat  of  the  affidavit  to  hold  to  bail,  (wiiich  had  been  sworn  in  the 
country,)  did  not  state  the  person  before  whom  it  was  sworn,  to  be  a  commis* 
sioner,  as  it  ought  to  have  done.     Rtx  v.  Hart^  13  East,  189. 

*fViide,  Seijt.     The  affidavit  is  entided  in  this  Court,  signed  with  the  r^jgi 
commissioner's  name,  and  the  Court  has  the  means  of  knowing  who  L 
*2i^  ^^^  commissioners.     Bex  ▼.  Hare  was  a  eriminal  proceeding,  and  the 
affidavit  was  not  entided  of  any  court.     At  all  events,  the  Court  will  allow  i 
supplemental  affidavit.     But 

The  Court  refused  a  supplemental  affidavit,  and,  on  the  authority  of  Res  f. 
Hare^  made  the  rule 

Absolute. 
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LIMERICK  and  WATERFORD  Railway  Company  v.  FRA8ER. 

Plaint iflTs,  ao  Irish  company,  whose  concerns  were  all  carried  on  in  Ireland,  were  com* 
pelled  to  giYC  security  for  coals,  notwitbsiandiog  an  afiidaYii  that  they  had  money  in  a 
bonker's  banda  in  London,  and  that  many  of  the  members  resided  in  England. 

Mbrewkthxr,  Seijt.,  showed  cause  against  a  rule  calling  on  tlie  plaintiffs  to 
give  security  for  costs,  upon  an  affidavit  that  the  company  had  8OOO/.  in  a  bank 
in  London,  and  that  nearly  all  the  members  of  the  company  resided  in 
England. 

Wilde,  Seijt.,  who  had  obtained  the  rule  upon  an  affidavit,  that  all  the  con* 
cerns  of  the  company  were  carried  on  in  Ireland,  and  that  it  had  no  tangible 
property  in  England,  insisted  that  the  money  alleged  to  be  in  the  London  bank 
er*8  hands  was  not  a  sufficient  answer  to  the  application ;  and 

The  Court  being  of  this  opiniony  the  rule  was  made 

Absolute. 


*395]        *SAMUEL  BLACKBURN  v.  JOHN  BLACKBURN. 

A  jury^  directed  to  6nd  whether  a  libel  sabraitted  to  their  consideration  were  a  privileged 
communication,  and  if  so,  whether  it  were  attended  with  express  mslice,  found  for  the 
pluiniiif  502.  damages,  and  that  the  defendant  was  not  actuated  by  express  malice : 

Held,  that  the  plaintiff  was  entitled  to  retain  hia  damages. 

AcTioK  on  the  case  for  a  libel,  charging  the  plaintiff  with  having  committed 
a  forgery,  to  which  the  defended  pleaded,  as  a  justification,  that  the  plaintiff 
had  committed  a-  forgery  in  the  manner  chaiged.  The  declaration  contained  no 
allegation  of  special  damage. 

At  die  trial  before  Gasblbb,  J.,  London  sittings  after  Trinity  term  last,  it 
appeared  that,  in  the  beginning  of  1827,  the  plaintiff,  a  dissenting  minister  and 
candidate  for  tlie  charge  of  a  congregation,  finding  that  nimors  had  been  circu- 
lated to  his  prejudice,  instituted  an  inquiry,  which  terminated  in  his  friends 
printing  and  circulating  among  the  congregation  the  following  circular,  the  state- 
ments in  which,  touching  the  alleged  forgery  and  the  conduct  of  the  defendant, 
were  fully  substantiated  by  the  evidence  adduced  at  the  trial. 

•'Bethnal  Green,  15th  February,  1827. 
**  Dear  Sir«— The  object  for  which  the  following  statement  is  transmitted  to 
you  is  obvious,  and  therefore  requires  no  comment:  it  is  sent  in  the  hope  that 
if  the  unfounded  calumnies  it  refutes  should  have  reached  you,  the  minister  they 
were  designed  to  injure  may  be  restored  to  the  possession  of  the  unimpeacha* 
ble  reputation  both  in  the  church  and  in  the  world,  we  are  persuaded,  he 
deserves*  We  remain, 

**Dear  Sir, 

^  Your  affectionate  friends  and  servantf, 

•'John  Kello, 
**  Minister  of  Bethnal  Green  Meeting. 

**  John  King,        5 

*3061      ***  '^^  increaaing  infirmities  of  the  Reverend  John  Kello,  havinff 

J  rendered  it  expedient  that  regular  assistance  in  his  public  labors  should 

be  procnred,  occasioiMl  w^pHon  were  engaged  for  part  of  the  Ijord's  dayt  who 
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met  with  yarioas  degrees  of  acceptance;  and  some  painful  differeneei  of 
opinion  having  arisen  respecting  the  right  of  procuring  the  assistance,  which 
all  admitted  to  be  necessary,  led  to  the  resignation  of  the  deaconship  by  Mr. 
Briscoe.  In  this  state  of  things,  and  subsequent  to  Mr.  B.'s  resignation,  the 
Reverend  Samuel  Blackburn  was  invited,  in  August  last,  to  preach  a  single  ser* 
mon,  which  was  so  much  approved,  as  to  induce  an  immediate  application  to 
him,  by  the  Reverend  J.  Kello  and  the  deacons,  for  his  future  services,  and 
thus  he  was  engaged  from  Sabbath  to  Sabbath  with  increasing  approbation, 
until,  at  the  expiration  of  two  months,  a  meeting  of  tlie  church  and  congrega- 
tion was  publicly  convened,  to  consider  of  the  propriety  of  inviting  him  to 
supply  the  pulpit  once  on  the  I^ord's  day  for  a  specific  period. 

**At  this  meeting  Mr.  Briscoe  and  Mr.  R.  L.  Sturtevant  were  present,  and 
made  several  vague  insinuations  against  the  private  character  of  Mr.  Blackburn, 
which  led  to  the  postponement  of  the  business  for  four  days  to  give  time  for 
further  inquiries.  Having  received  the  most  unexceptionable  and  satisfactory 
testimonies  from  those  who  had  known  Mr.  Blackburn  intimately  for  masj 
years,  added  to  the  fact  that  he  had  lived  in  great  respectability  in  the  imme- 
diate neighborhood  for  the  last  nine  years ;  and  as  the  opposing  parties  absented 
themselves  from  the  second  meeting,  by  which  it  might  be  inferred,  they  admit- 
ted their  previous  opinions  to  be  unfounded,  an  unanimous  invitation  for  three 
months  was  agreed  to  and  transmitted  to  Mr.  Blackburn,  signed  by  the  aged 
minister  and  deacons  on  behalf  of  the  church  and  congregation.  From  the 
increasing  number  of  hearers,  and  some  pleasing  indications  of  usefulnefis 
*which  had  resulted  from  his  ministiy  during  &ese  three  months,  r^^gm 
towards  the  close  of  that  period  another  public  meeting  was  convened,  ^ 
which  was  more  numerously  attended  than  the  former,  and  an  invitation  for  an 
additional  three  months  was  unanimously  agreed  to. 

'*  The  Reverend  J.  Kello,  in  conveying  to  Mr.  Blackburn  the  request  of  the 
meeting,  added,  *  if  the  first  invitation  was  unanimous,  the  second  is  enthusias- 
tic.* It  was  now  that  unpleasant  rumors,  which  were  traced  to  Mr.  R.  L. 
Sturtevant,  begant  to  create  uneasiness,  and  Mr.  Garrett,  the  senior  deacon, 
waited  on  him,  and  inquired  what  grounds  he  had  for  the  reports  he  had  di^ 
culated  respecting  Mr.  Blackburn  ?  The  reply  of  Mr.  Sturtevant  was,  *  Mr. 
Blackburn  has  put  his  uncle's  name  to  a  bill  of  exchange,  which  he  was 
obliged  to  pay  to  prevent  him  from  being  prosecuted  ;*  and  added  some  other 
circumstances,  which,  if  true,  involved  the  moral  consistency  of  Mr.  Black- 
burn. The  result  of  this  conference  was  communicated  to  the  Reverend  J. 
Kello,  who  informed  Mr.  Blackburn  of  the  serious  imputations  cast  upon  him. 

**  No  sooner  was  the  communication  made  to  Mr.  B.  than  he  sought  an 
interview  with  Mr.  R.  L.  Sturtevant,  and  entreated  him  to  accompany  him 
instandy  to  his  uncle,  Mr.  J.  Blackburn,  No.  126,  Minories,  with  whom  he  had 
held  no  sort  of  intercourse  for  the  last  twelve  years.  They  went  accordingly; 
and  the  Reverend  S.  Blackburn,  having  ascertained  that  Mr.  Sturtevant  had 
really  received  from  Mr.  J.  Blackburn  some  communications  calculated  to 
induce  him  to  suppose  that  the  imputation  was  well  founded,  a  meeting  was 
arranged  for  the  following  Thursday ;  at  which  were  present,  Mr.  Sturtevant, 
senior,  Mr.  R.  L.  Sturtevant,  junior,  Messrs.  Garrett  and  King,  (the  deacons 
of  the  church,)  and  Mr.  J.  Blackburn,  from  whom  the  injurious  report  r»^o 
*had  originated,  and  who  was  now  requested  to  produce  the  bill  on  ^ 
which  he  had  rested  his  insinuations  of  fraud,  or  forgery,  or  both. 

«'  It  is  not  for  man  to  judge  the  motives  of  his  fellow-men,  they  can  only  be 
known  to  God.  The  following,  however,  are  the  facts,  as  clearly  developed  ai 
this  meeting: — wheii  Mr.  John  Blackburn  was  requested  to  produce  the  bill, 
he  affected  great  reluctance,  cautioned  his  nephew,  Uie  Rev.  Mr.  S.  Blackburn, 
who  appeaiM  impatient  for  its  production,  that  he  would  not  be  answerable  Un 
the  consequences  if  it  were  produced,  and,  in  fact,  led  every  person  present  to 
the  painfiil  conclusion,  that  the  document  would  confinn  the  chaigest  and  justify 
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those  who  had  broaght  it  forward.  At  length  the  bill  was  exhibited,  and  was 
found  to  be  a  simple  bill  of  exchange  drawn  thirteen  years  ago,  accepted  by 
Mr.  S.  Blackburn,  and  made  payable  at  No.  126,  Minories,  his  uncle's  resi- 
dence, where  he  occasionally  resided  when  in  town,  the  necessary  funds  to 
meet  the  payment  of  the  bill,  except  nine  shillings,  being  also  sent  by  him  to 
his  uncle  before  the  bill  became  due,  in  a  letter  which  was  also  produced, 
stating  that  such  bill  would  be  presented,  and  requesting  that  it  might  be  taken 
care  of  till  he  came  to  town.  In  fact,  the  whole  transaction  was  honorable 
and  regular,  and  proved  nothing  but  the  evil  disposition  of  the  individual  who 
could  attempt  to  extract  from  it  any  other  meaning. 

^  In  consideration  of  Mr.  R.  L.  Sturtevant  having  received  the  impression 
from  Mr.  J.  Blackburn,  (though  not  expressed  in  language  sufficiently  explicit 
to  make  him  legally  responsible,)  and  having  consented  to  repair  the  injury  as 
much  as  possible  by  publishing  this  refutation,  and  offering  his  apology,  the 
Rev.  S.  Blackburn  has  consented  to  forego  the  l^gal  proceedings  he  had  com- 
*3g9l  i^^nc^^  against  him,  he  having  had  no  object  *in  taking  such  a  course, 
-^  but  the  complete  vindication  of  his  character  from  the  aspersions  cast 
upon  it. 

•'  Robert  Garret, 
**  John  King, 
•<  S.  Sturtevant 
«<  Witness,  William  Brown. 
•«  Dated  this  15th  February,  1827." 

**  I,  Richard  L.  Sturtevant,  hereby  express  my  deep  regret  for  having  been 
so  far  imposed  on  by  the  representations  of  Mr.  J.  Blackburn,  of  ^o.  120, 
Minories,  (the  uncle  of  the  Rev.  S.  Blackburn,)  as  to  make  the  injurious  and 
unfounded  imputations  referred  to  in  the  foregoing  statement,  which  I  admit  to 
be  a  correct  representation  of  the  facts  and  circumstances  it  professes  to  explain ; 
and  I  sincerely  hope  it  will  have  the  intended  effect  of  completely  removing 
from  the  said  Rev.  S.  Blackburn's  character  any  suspicions  which  may  have 
attached  to  it  in  consequence  of  such  imputations. 

"  R.  L.  Sturtevant. 

**  Witness,  William  Brown. 
•<  Dated  this  15th  February,  1827." 

Three  months  aHer  the  circulation  of  this  paper,  the  defendant  addressed 
the  following  letter,  which  was  the  libel  complained  of,  to  Messrs.  Garrett  and 
King,  and  caused  it  to  be  delivered  to  them ;  in  consequence  of  which  the 
plaintiff  was  removed  from  the  ministry  of  the  congregation  to  which  he  was 
attached,  and  the  present  action  was  commenced. 

'*  To  the  Rev.  John  Kello,  and  Messrs.  Garrett  and  King,  the  pastor  and  dea- 
cons of  the  independent  church  at  Bethnal  Green. 

**  Gentlemen : — By  a  printed  paper  which  you  have  circulated,  bearing  the 
*4001  ^^^  ^^  ^^  '^^  February,  1827,  you  have  'published  a  statement 
J  respecting  my  conduct  which  is  so  untrue  in  point  of  fact,  and  so  defa* 
matory  in  its  tendency,  that  I  have  the  assurance  of  my  legal  adviser  that  I 
could  successfully  prosecute  you  for  a  mischievous  libel ;  I  wish  not,  however, 
to  resort  to  a  mode  of  justification  which,  amongst  believers,  is  forbidden  by 
apostolical  authority,  especially  as  I  anticipate  that  when  you  are  in  possession 
of  the  facts  I  have  to  communicate,  that  you  will,  as  becometh  Christians,  con- 
fess yonr  mistake,  and  retract  the  injurious  statement  you  have  circulated 
against  me.  And  here  permit  me  to  premise,  that  however  it  may  be  insi- 
nuated, that  private  and  unworthy  motives  have  excited  my  opposition  to  the 
Rev.  S.  Blackburn,  I  rejoice  that  I  can  appeal  to  the  Searcher  of  hearts.  My 
only  consideration  has  been  what  may  best  promote  the  real  interest  of  troth 
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and  holineM,  und  the  real  intereet  ai  the  kingdom  of  Christ  i  indeed^  to  cwy 
considerate  mind,  it  must  appear  reasonable  that  I  should  not  needlessly  denre 
to  involve  one  who  bears  my  name  and  partakes  of  my  blood,  in  a  repmeh 
which  must  necessarily  lessen  the  general  respectability  of  my  family  ia  the 
opinion  of  all  those  who  may  be  informed  of  the  exposure.  But  dear  as  my 
name  and  reputation  may  be,  yet  I  trust  the  cause  of  Christ  is  still  more  dear 
to  me,  and  solicitude  for  its  interest,  in  coimection  with  yoar  chnrcb*  has 
involved  me  in  this  most  painful,  though  necessary  vindication. 

**  Let  me,  then,  in  the  first  place,  remind  you,  that  I  did  not  seek  for  an 
opportunity  to  expose  the  conduct  of  the  Rev.  S.  Blackburn,  but  that  BIr.  R. 
Sturtevant,  as  a  member  of  the  church  about  to  ehooee  that  reverend  person  as 
their  co-pastor,  applied  to  me  in  all  the  confidence  of  old  acquaintance,  to 
inform  him  what  were  my  views  of  that  individual's  character:  now,  as  I  coa* 
sider  it  as  one  of  the  most  fearful  calamities  that  can  befal  a  church  of  Chxkt 
to  receive  as  its  pastor  a  man  of  'questionable  character,  I  did,  in  the  r-mAM 
confiding  frankness  of  Christian  intercourae,  and  upon  his  promise  to  ^ 
keep  the  matter  secret,  inform  him  of  that  transaction  to  which  your  letter 
alludes,  and  which,  associated  in  my  mind  with  other  facts,  has  prodneed 
impresrfons  conceming  the  moral  habits  of  the  party  concerned,  which  I  will 
not  now  describe. 

*<  I  had,  indeed,  received  statements  from  Canteibury  and  Luton,  respecting 
the  character  of  the  reverend  gentleman  whilst  travelling  in  the  Weskyan 
Methodist  connection,  no  way  to  his  honor,  but  I  could  not  prove  them ;  state* 
ments  from  the  counties  of  Nottingham  and  Derby,  (unsought  for  by  me,)  upra 
the  authority  of  some  of  the  most  respectable  ministers  in  those  districts,  that 
the  conduct  of  the  individual  in  question,  when  an  independent  minister  in 
their  neighborhood,  was  not  irreproachable,  but  then  I  could  not  sabstantiale 
them. 

'*Yet  these  statements,  supported  by  creditable  testimony,  together  widi 
the  facts  in  my  own  possession,  produced  an  amount  of  moral  evidence,  the 
force  of  which  I  shall  feel  as  long  as  I  live;  and,  therefore,  I  did  think  it  a 
duty  to  my  friend  Sturtevant^  and  to  the  church  at  Bethnal  Green,  to  put  him 
iu  possession  of  the  facts  of  that  bill  transaction,  which,  in  my  own  judgment, 
includes  both  falsehood  and  fraud.  How  my  confidence  was  betrayed  by  Mr. 
R.  L.  Sturtevant  you  well  know,  and  that  I  was  compelled  to  maintain  my 
own  veracity  by  producing  the  bill  in  question  at  the  meeting  you  prescribe, 
on  which  I  attended,  without  even  a  friend  to  witness  for  me  the  statements 
which  were  made.     The  transaction  of  that  evening  you  thus  describe : — 

***A  meeting  was  arranged  for  the  following  Thureday,  at  which  were 
present  Mr.  Sturtevant,  senior,  Mr.  R.  L.  Sturtevant,  Messra.  Garrett  and  King, 
the  deacons  of  Mr.  Kello's  church,  and  Mr.  J.  Blackburn,  from  whom  r^iM 
*the  injurious  report  had  originated,  and  who  was  now  requested  to  pro-  *- 
duce  the  bill  on  which  he  had  rested  his  insinuations  of  fraud  or  foigery,  or 
both.  It  is  not  for  man  to  judge  the  motives  of  his  fellow-men;  they  can  <Hily 
be  known  to  God.  The  following,  however,  are  the  facts,  as  cleariy  developed 
at  this  meeting : — When  Mr.  J.  Blackburn  was  requested  to  produce  the  bill, 
he  affected  great  reluctance,  cautioned  his  nephew,  the  Rev.  S.  Blackbon, 

iwho  appeared  impatient  for  its  production,)  that  he  would  not  be  answerable 
or  the  consequences  if  it  were  produced ;  and,  in  fact,  he  led  every  person 
present  to  the  painful  conclusion,  that  the  document  would  confirm  the  chaige, 
and  justify  diose  who  had  brought  it  forward.  At  length  the  bill  was  exhibited, 
and  was  found  to  be  a  simple  bill  of  exchange,  drawn  thirteen  yeara  sgo, 
accepted  by  Mr.  Samuel  Blackburn,  and  made  payable  at  No.  126,  Minorici, 
his  uncle's  residence,  where  he  occasionally  resided  when  in  town ;  the  neces- 
sary funds  to  meet  the  payment  of  the  bill  (except  9f .)  being  also  sent  by  bim 
4o  his  uncle  before  the  bill  became  due,  in  a  letter,  which  was  also  produced, 
stating  such  a  bill  would  be  presented,  and  requeating  it  might  be  taken  can 
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of  till  he  came  to  town.  In  fact,  the  whole  transaction  was  honorable  and 
regular,  and  proved  nothing  but  the  evil  disposition  of  the  individual  who  could 
attempt  to  extract  from  it  any  other  meaning.' 

«^  I  udmit  your  statement  in  the  general,  but  deny  that  the  reverend  gentle- 
man ever  resided  in  my  house,  or  ever  slept  there  more  than  one  night.  If 
you  recollect,  I  cautioned  your  reverend  friend  respecting  the  consequences, 
because  I  believed  it  wae  fraudulent  in  its  character,  and  might  involve  penal 
re^iuhs  of  no  desirable  kind :  how  far  my  impressions  were  correct  yoit  will 
learn  from  the  opinion  of  Thomai  Denman,  Esq.,  the  Common  Serjeant  of 
*403n  ^^^^^*  who,  as  one  of  the  ^metropolitan  judges,  may  be  supposed 
-^  competent  to  decide  that  question. 

^*  Permit  me,  however,  first  to  lay  before  you  the  case  which  has  b6en 
submitted  to  that  learned  gendeman,  the  facts  of  which  can-  be  substantiated 
on  oaih. 

*  Samuel  Blackburn  being  indebted  to  Mr.  Brackly  of  Canterbury,  in  the 
sum  of  20/.  9j.  for  goods  sold,  gave  to  him  the  following  bill  :— 

•London,  July  28th,  1814. 
*Two  months  afler  date,  pay  to  me  or  my  order,  the  sum  of  twenty  pounds 
nine  shillings  sterling. 

*£^^    9    0  'Sahuel  Blackburn. 

'  To  Mr.  Samuel  Blackburn,  126,  Minories. 
•Accepted,  Samuel  Blackburn. 

'  The  bill  and  acceptance  is  in  the  handwriting  of  the  drawer,  who,  at  tirt 
time  he  gave  the  bill,  represented  to  Mr.  Brackly  that  Mr.  Samuel  Blackburn^ 
the  pretended  acceptor,  was  his  uncle,  and  in  the  receipt  of  rents  for  him; 
This  was  in  part  false,  for  although  his  uncle  did  live  at  196,  Minories,  at 
which  place  the  bill  was  addressed,  his  name  was  not  Somutl  Blackburn,  but 
John  Blackburn,  and  he  was  not  in  receipt  of  any  rents  for  his  nephew,  of 
indebted  to  him  in  any  sum ;  nor  did  he  give  him  any  authority  to  draw  the 
bill  upon  him.  By  the  day  the  bill  became  due,  Samuel  Blackburn  sent  to  his 
uncle  John  Blackburn  the  amount  of  the  bill,  (less  nine  shillings,)  which,  wheqf 
presented,  was  taken  up  by  the  uncle  with  the  money  sent  him  by  the  nephew 
for  that  purpose,  and  the  bill  is  now  in  the  possession  of  the  uncle.  It  will  be 
perceived  that  the  transaction  took  place  nearly  thirteen  years  since ;  but  cir* 
*4041  ^'^('"^^'^c^^  hn.ve  recently  transpired  which  make  it  necessary  for  the 
-■  *iincle  of  the  drawer  and  acceptor  of  the  bill  to  take  an  opinion  upon  the 
following  points.* 

**0n  this  case  Mr.  Denman*$  opinion  was  requested  on  several  points,  but  it 
is  only  necessary  for  me  to  state  to  you  the  first  question  proposed,  viz., 

**Whether  the  acceptance  was  a  forgery  of  Samuel  Blackburn,  he  drawing' 
and  accepting  the  bill,  and  negotiating  the  same  under  the  false  representation 
before  mentioned? 

^Answer. — On  the  principle  of  Mead  v.  Youngs  4  T.  R.  28,  I  think  the 
acceptance  written  on  the  bill,  under  the  circumstances  stated,  was  a  forgery.' 

^*  To  this  measure  have  I  been  driven  in  my  own  defence  by  your  indiscreet 
zeal,  and  with  you  must  rest  all  the  consequences  of  this  exposure.  I  presume, 
however,  gentlemen,  that  this  judicial  opinion  will  cause  you  to  feel,  that  the 
statement  to  which  you  have  lent  your  sanction,  Uhat  the  whole  transaction 
was  honorable  and  regular,'  is  somewhat  doubtful ;  and  that  your  charges  of 
*  imposition  and  evil  disposition*  are  as  groundless  as  they  are  injurious.  I 
now  then  solemnly  call  upon  you  as  the  officers  of  a  church  of  Christ,  who 
ere  long  will  be  our  Judge,  to  take  those  measures  which  Christian  equity 
demands,  to  remove  from  my  character  those  aspersions,  which,  without  pro^  - 
vocation,  you  have  east  upon  it  <  I  do  not  with  to  puUish  these  things  to  the* 
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world ;  it  is  fearful  enough  that  the  chureh  should  hear  those  thingi  which 
would  make  the  enemiea  of  godliness  to  triumph,  but  from  you  they  could  not 
be  withheld. 

«*  Respecting  your  reverend  friend,  I  wish  only  to  add,  that  if  he  were  odI; 
prepared  with  the  ingenuousness  of  Christian  repentance  to  confess  his  past 
indiscretions  and  sins,  no  one  would  rejoice  more  sincerely  in  the  evidence  of 
his  penitence,  and  in  the  prospect  of  his  usefulness,  than  myself;  but  if  he 
proudly  denies  *facts  which  are  notoriously  true,  I  can  only  anticipate,  r^^c 
that  he  will  be  found  like  '  evil  men  and  seducers,  who  wax  worse  ami  ^ 
worse.'     Waiting  your  reply^ 

*'  I  am,  gendemen, 

**  Minories,  ^  Your  faithful  Servant, 

««May  19, 1827.  «' John  Blackburn." 

Brackly,  who  was  called  as  a  witness  on  the  trial,  said  he  recc^leeted  no 
more  of  the  transaction  than  that  he  had  never  required  of  the  plaintiff  to  ha?e 
a  bill  on  any  other  person.  But  in  a  letter  written  in  Brackly 's  name,  in  18 IS, 
(and  received  in  evidence  after  a  contest  touching  its  admissibility,)  it  was 
8tated,^n  answer  to  inquiries  addressed  to  Brackly  by  the  defendant,  shonlr 
after  differences  had  first  arisen  between  the  defendant  and  the  plain  tifir,~diat 
the  plaintiff,  upon  occasion  of  giving  the  bill,  had  said  the  acceptor  was  his 
uncle,  and  in  the  receipt  of  rents  for  him.  The  signature  of  the  drawer  and 
acceptor  of  the  bill  were  both  in  the  same  handwriting,  as  well  as  the 
aame  name. 

Gaseube,  J.,  left  it  to  the  jury  to  determine,  whether  the  defendant's  letter 
was  a  confidential  communication,  made  bonafidt  in  answer  to  the  inquiries 
instituted,  touching  the  plaintiff's  conduct,  and  if  so,  whether  it  was  or  was  not 
accompanied  with  express  malice,  because,  in  the  event  of  the  jury's  findug 
express  malice,  the  defendant  would  be  responsible,  even  though  the  Court 
should  be  of  opinion  that  the  communication  was  privileged.  If  the  jury  should 
be  of  opinion  that  the  communication  was  not  called  for,  they  would  find  for 
theplaintiff. 

The  jury  found  for  the  plaintiff,  damages  60/.  They  found  also  that  he  was 
not  guilty  of  forgery,  and  that  the  defendant  was  not  actuated  by  express  malice; 
whereupon 

*Cro9s^  Seijt.,  moved  for  a  rule,  calling  on  the  plaintiff  to  show  cause  rv^Ag 
why  the  verdict  should  not  be  entered  for  the  defendant  on  the  general  L 
issue,  and  for  the  plaintiff  on  the  special  pleas,  and  the  award  of  damages  be 
set  aside;  or  why  the  verdict  should  not  be  set  aside  and  a  new  trial  be  had. 
The  ground  of  the  motion  was  as  follows : — Malice  is  the  gist  of  an  action  for 
libel;  Bull.  N.  P.  8,  9;  and  though,  when  there  is  no  finding  to  the  conirarr, 
malice  may  be  implied  from  language  calculated  to  do  an  injury,  yet  such  impli- 
cation can  never  be  raised  contrary  to  an  express  finding  that  no  malice  existed. 
No  distinction  can  be  raised  between  implied  and  express  malice,  or  malice  in 
law  and  malice  in  fact,  except  in  the  different  degrees  of  evidence  required  to 
establish  them,  the  latter  being  apparent,  the  former,  as  it  were,  latent;  but  the 
sufficiency  of  the  evidence  is  plainly  a  question  for  the  jury.  The  jury  in  ibc 
present  case  having  found  there  was  no  express  malice,  have  determined  upon 
me  evidence,  and  have,  in  effect,  found  for  the  defendant  on  the  general  issoc; 
me  award  of  damages  being  inconsistent  with  the  finding  of  no  malice,  more 
especially  as  no  special  damage  has  been  aUeged. 

W'U^  ^".^*^^°fi^  *>een  granted, 
l«ft^*VK '  '^^l  ^"^  showing  cause,  contended,  that  the  first  and  chief  question 
J;!51n?;«i  "^ j*^^  ."m^°^  ^®®"'  '^^e^er  the  defendant's  communication  was  con- 
aw?rS^r*'i  P"'^**®?®^;  the  verdict  of  the  jury  on  the  general  issue,  and  the 
^ara  ot  damages,  had  reference  to  that  quesUon,  and  was,  in  effect,  a  findiflf 
mat  me  commumcation  was  not  privileged ;  in  which  case  the  expiessioot 
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employed  were  such  as  to  entitle  the  plaintiff  to  damages,  even  though  they 
were  not  the  result  of  express  malice.  They  were*  indeed,  such,  that  if 
accompanied  with  malice,  the  plaintiff  would  have  been  equally  entitled  to 
^4071  ^^^^^^9  ^^^D  i^  ^^^  communication  had  been  found  *a  privileged  one; 
-I  and  it  was  manifestly  with  a  view  to  the  possible  determination  of  the 
Court  on  the  subject  of  privileged  communication,  that  the  jury  had  considered 
the  question  of  express  malice.  As  there  could  be  no  pretence  for  calling  the 
defendant's  unsolicited  letter  a  privileged  communication,  the  plaintiff  was  enti- 
tled to  recover  for  the  injury  unavoidably  resulting  from  so*  mischievous  a 
charge,  even  though  the  defendant  were  not  actuated  by  malice.  Bnanmage 
V.  ProMMerj  4  B.  &  C.  247. 

CroiSf  Serjt.,  in  support  of  his  rule,  maintained,  that  it  was  impossible  to 
ascertain  with  what  view  the  jury  had  come  to  their  finding  on  the  subject  of 
malice ;  but  that  finding,  being  unequivocal,  was  incompatible  with  a  verdict 
for  the  plaintiff  in  an  action  for  a  libel ;  and  he  referred  again  to  the  cases  in 
Bull.  N.  P.  8,  9 ;  to  3  BL  Com.  p.  125,  and  Christian's  note  thereon,  to  show 
that  express  malice  must  be  proved  to  render  a  party  liable  to  an  action. 

At  the  request  of  the  Court,  Mr.  Denman*$  opinion  was  produced;  it  con- 
tained several  passages  omitted  in  the  defendant's  letter,  and,  among  others,  an 
intimation  that  no  one  would  believe  a  foigery  had  been  committed  under  the 
circomsiances  stated,  and  that  a  prosecution  would  certainly  fail. 

PAMCf  J.  I  feel  no  difficulty  m  the  decision  of  this  case,  and  am  of  opinion 
that  the  rule  must  be  dischaiged.  The  point  to  be  determined  has  been  most 
accurately  left  to  the  jury.  Was  this  a  privileged  communication  or  not!  and 
if  it  was,  was  it  attended  with  malice  f  because,  if  so,  the  defendant  is  not 
*4fl8l  ^^^"^^^«  'notwithstanding  the  privilege.  Giving  an  answer  to  inqui- 
-^  ries  touching  the  character  of  a  servant,  or  of  a  tradesman,  are  privileged 
communications,  but  if  express  malice  be  shown,  they  are  not  protected.  In 
Edmon»on  v.  Stephenton^  Bull.  N.  P.  8,  Lord  Mansfield  said,  <'  If,  without 
ground,  and  purely  to  defame,  a  false  character  should  be  given,  it  would  be  a 
proper  ground  for  an  action."  In  the  present  case,  all  that  passed  at  the  meet^ 
ing  of  the  parties  may  be  considered  to  have  been  a  privileged  communication; 
but  the  libel  in  question  makes  new  allegations,  which  the  defendant  is  not  able 
to  substantiate,  and  which  he  publishes,  unasked,  three  months  after  the  inquiry 
at  the  meeting.  It  was  not  left  to  the  jury  to  say  generally,  whether  this  pub- 
lication was  attended  with  express  malice,  but,  only,  whether,  supposing  it  to 
be  a  privileged  communication,  it  was,  nevertheless,  attended  with  malice.  On 
that  supposition  the  jury  negative  the  existence  of  express  malice,  but  by  find- 
ing for  the  plaintiff,  notwithstanding,  they  find  that  the  communication  was  not 
privileged;  and  in  that  case  malice  in  law  is  implied  from  the  doing  a  hurtful 
act  for  which  there  is  no  excuse.  (After  animadverting  severely  on  the  defend- 
ant's  conduct,  the  learned  Judge  proceeded:)  This  was  a  foul  and  unjustifiable 
libel ;  for  even  though  the  defendant's  first  statement  at  the  meeting  should  be 
deemed  privileged,  he  had  no  excuse  for  going  on  slandering  till  he  had  effected 
the  ruin  of  his  nephew.  If  I  give  a  servant  a  bad  character,  and  the  jury  find 
it  a  privileged  communication,  I  stand  excused ;  but  if  it  be  proved  that  I  pro- 
ceed to  say  I  will  ruin  him,  and  act  accordingly,  I  am  justly  liable  for  the  con- 
sequences. The  only  objection  to  the  present  verdict  is,  that  the  damages 
ought  to  have  been  much  higher. 

•4001       *Bi7RR0UGH,  J.    This  is  not  a  privileged  communieationy  but  a  mos 
•^  foul  UbeU  and  the  verdict  is  right  in  every  thing  but  the  quantum  of 
damages.    In  cases  of  giving  character,  malice  is  the  gist  of  the  action.    But 
for  defamation  or  libel,  which  a  defendant  cannot  justify  by  proving  its  truth, 
he  is  liable  at  all  events.t   . 

Rule  dischaiged. 

t  Oasslb,  J.,  wss  at  Chambers,  bat  sxprssssd  his  eoncurreneo  through  Mr.  J.  Paex. 
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CARPENTER,  Assignee  of  THOMAS  ORESSWELL,  a  Bankrapt,  e. 

H.  R.  CRESS  WELL. 

• 

T.  C,  ia  oonstderation  of  covenants  by  H.  R.  C,  coYonantod  not  to  interfoTo  in  a  certaia 
branch  of  the  Scotch  fish  business,  and  to  assign  to  H.  R.  C.  a  certain  Scotch  fishery; 
H.  R.  C,  in  consideration  of  the  assignment,  and  of  T.  C.'s  covenant,  covenanted  to 
pay  T.  C.  an  annntiy  : 

Held,  that  the  covenant  not  to  interfere  in  the  business  was  only  »  part  of  ibo  eonsidsn* 
tion  for  the  annuity,  and  was,  therefore  not  a  condition  precedent  or  dependent  cove- 
nant. 

Covenant.  Upon  oyer  it  ap|>eared,  that,  by  a  deed  of  28th  of  October, 
1825,  between  Thomas  Cresswell,  fish-factor,  of  the  one  part,  and  H.  R. 
Cresswell,  fishmonger,  of  the  other,  Thomas  Cresswell,  in  eonsideratioD  of  the 
covenants  in  the  deed  contained,  assigned  to  H.  R.  Cresswell  all  that  branch 
or  portion  of  the  trade  of  him  T.  C.  carried  on  at  Billingsgate,  oonsisiing  of 
purchases  and  assignments  from  Scotland,  and,  also,  his  interest  in  certain 
salmon  fisheries  there,  and  covenanted  not  to  interfere  or  act  in  the  branch  of 
the  business  so  assigned.  H.  R.  Cresswell,  in  consideration  of  the  assignnieiit 
and  covenants  thereinbefore  entered  into  by  Thomas  Cresswell,  eorenanted  oi 
his  part  to  pay  Thomas  Cresswell  an  annuity  of  250/.  by  quarterly  payments 
every  year;  to  abstain  from  interfering  in  the  branch  of  trade  still  carried  on 
by  Thomas  Cresswell,  and  to  refer  difiTerences  to  arbitration. 

^Breach,  non-payment  of  62/.  lOf.  for  the  quarter  ending  May  1,  p^^m 
1827.  L  **• 

Plea,  that  before  the  62/.  lOa.  became  due,  Thomas  Cresswell  interfered, 
acted  in,  and  intermeddled  with  the  branch  or  trade  assigned  by  him  to  the 
defendant 

Demurrer  and  joinder. 

Taddy^  Serjt.,  in  support  of  the  demurrer,  was  stopped  by  the  Conrt. 

Wilde^  Serjt.,  contra.  The  covenant  by  Thomas  Cresswell  not  to  interfere 
with  the  branch  of  the  business  he  had  assigned  was  a  condition  precedent  to 
the  payment  of  the  annuity  by  the  defendant,  and  the  condition  not  having  been 
observed,  the  plaintifiT  has  no  right  of  action.  Wherever,  as  in  the  preseat 
case,  a  covenant  relates  to  the  whole  consideration  for  the  agreement  between 
the  parties,  and  not  merely  to  a  part  of  it,  such  covenant  constitutes  a  condition 
precedent.  Duke  of  Si.  ^Ibana  v.  Shore,  1  H.  Bl.  270 ;  Campbell  v.  JoHe$, 
6  T.  R.  570.  In  Glazebrook  v.  Woodrow,  8  T.  R.  376,  Mr.  Justice  Lk  Bukw 
observed,  that  where  one  party  has  had  the  advantage  of  all  the  material  parts 
of  an  agreement,  the  other  has  been  permitted  to  sustain  his  action  for  the  con- 
sideration, although  there  might  not  have  been  a  literal  performance  of  other 
parts. 

In  Boon  v.  Eyre,  1  H.  Bl.  273,  and  fbthergiil  v.  Walton,  2  B.  Moore,  630, 
the  covenants  on  which  the  plaintifiTs  sued  went  only  to  a  part  of  the  considera- 
tion of  the  whole  transaction.  But  in  the  present  case  the  material  part  of  the 
agreement,  if  not  the  entire  consideration  on  which  the  defendant  •has  p».,, 
engaged  to  pay  the  annuity,  is,  the  undertaking  by  Thomas  Cresswell  L 
not  to  mterfere  with  the  branch  of  business  which  he  had  assigned.  The  con- 
veyance of  the  Scotch  fishery  was  merely  ancillary  to  that  undertaking,  and 
would  pw^bly  have  been  worthless  without  it 

rARK,  J.  In  this  case  our  judgment  must  be  for  the  plaintifiT.  Whatever 
t^ZT^A  ™*^  ^^^^^^  ^""^"8^  *^«  ««**>«'  ««««■  on  «^e  subject  of  dependent  or 
iYlT"i  -S^u^^*"'"^'  *^®  ">^«  "^ems  now  to  be  well  understood,  as  ably  and 
1  wL  Q  T^  ^^  ^^'  Serjeant  Williams  in  his  note  to  Pordage  v.  Cole, 
nfli^- !'  ^^""^•.SSO  b.;  namely,  "That  where  a  covenant  goes  only  to  part 

fi,  iL  JJ?""  ''™?''.'* ''''  ^'^^  "<^«»»  *n^  «  breach  of  such  covenant  may  be  pdd 
lor  m  ^temages,  it  is  an  independent  eovenant»  and  an  aotion  may  be  nninttined 
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for  a  breach  of  the  covenant*  without  averring  performance  in  the  declaration.** 
In  the  present  case,  the  engagement  not  to  interfere  in  the  Scotch  fish  business 
formed  only  a  part  of  (he  consideration  for  the  defendant's  covenant.  Another 
and  most  material  part  was  the  assignment  of  the  Scotch  fishery,  and  the  case 
falls  direcdy  within  the  principle  established  by  Boone  v.  Ei/re.  There,  the 
plaintiff*  having  conveyed  to  the  defendant  the  equity  of  redemption  of  a  planta* 
tion  in  the  West  Indies,  together  with  the  stock  of  negroes  thereon,  and  having 
covenanted  that  he  had  a  good  title  to  the  whole,  and  that  the  defendant  should 
quietly  enjoy,  the  defendant  covenanted  to  pay  an  annuity  to  the  plaintiff"  on 
his  performing  every  thing  on  his  part  to  be  performed.  In  an  action  for  non- 
payment of  the  annuity,  the  defendant  pleaded  that  the  plaintiff*  was  not,  at  the 
time  of  the  conveyance,  legally  possessed  of  the  negroes,  and  so  had  not  a  good 
*4121  ^^'f^  ^^  convey;  *but  the  plea  was  held  ill  on  demurrer;  the  Court  of 

-^  King's  Bench  observing,  that  if  such  a  plea  were  allowed,  want  of  title 
to  any  one  negro  would  bar  the  action.  So  here,  if  T.  Gresswell  had  sold  only 
one  barrel  of  fish,  it  might  with  equal  propriety  be  urged  as  a  bar  to  the  present 
action.  In  Campbell  v.  Jonea^  the  plainuff*,  in  consideration  of  250/.  paid,  and 
250/.  to  be  paid  by  the  defendant  to  him,  covenanted  to  teach  the  defendant  to 
bleach  certain  materials,  and  to  permit  him  to  bleach  them  during  the  continu- 
ance of  a  patent  belonging  to  the  plaintiff*.  Upon  an  action  for  non-payment 
of  the  250/.,  there  was  a  special  demurrer,  assigning  for  cause  that  it  was  not 
averred  in  the  declaration  that  the  plaintiff  had  taught  the  defendant  how  to 
bleach.  That  the  Court  held,  that  the  covenants  were  independent;  the  cove- 
nant to  (each  forming  but  one  part  of  the  consideration  for  the  defendant's 
covenant  to  pay ;  the  other  part  of  the  consideration  being  the  covenant  to 
permit  him  to  bleach.  In  FothergiU  v.  WaltoUf  the  owner  of  a  ship  cove- 
nanted with  the  freighters  to  take  brandy  on  board  at  Havre,  and  proceed 
therewith  to  Terceira,  where  he  was  to  take  on  board  a  fniit  or  other  cargo,  as 
the  freighters  should  load,  and  return  therewith  to  London,  the  freighters  cove- 
nanting to  pay  freight  for  the  fruit  and  the  brandy,  and  to  insure  a  full  cargo 
of  fruJL  In  an  action  of  covenant  for  not  putting  on  board  a  full  cargo  of  fruit, 
it  was  holden  that  the  covenant  to  take  brandy  from  Havre  was  distinct  and 
independent ;  and  that  it  was  not  necessary  to  aver  performance  specifically  as 
of  a  condidon  precedent.  Dallas,  C.  J.,  in  an  elaborate  judgment,  relied  on 
Boone  v.  Eyre  as  recognised  by  Lord  Kenton  in  Cmnpbell  v.  Jones,  and  by 
Lord  Ellenborouob  in  Havelock  v.  Geddea,  10  East,  564 ;  and  1  quoted  what 
MI31  ^^^  ^^^  *^''^  Blanc,  J.,  in  Glazebrook  v.  Woodrow,  **tlie  substantial 

^  part  of  the  agreement  being  the  conveyance  of  the  property  in  respect 
of  which  the  annuity  was  to  be  paid;  the  Court  held  it  to  be  no  answer  to  an' 
action  for  the  annuity,  to  say  that  the  plainuff  had  not  a  good  tide  in  some  of 
the  negroes  which  were  upon  the  plantation,  because  all  the  material  part  of  die 
covenant  had  been  performed ;  and  the  plainuff  had  a  remedy  upon  the  cove- 
nant for  any  special  damage  sustained  for  the  non-performance  of  the  rest" 

The  substantial  part  of  the  agreement,  in  the  present  instance,  is  the  assign- 
ment of  the  fishery  in  Scotland ;  I  am,  therefore,  of  opinion,  that,  according  to 
all  the  cases,  our  judgment  must  be  for  the  plaintiff. 

BuRRouoH,  J.  Upon  examining  the  deea  set  out  on  oyer,  I  think  it  evident 
that  the  parties  intended  the  covenant  for  payment  of  the  annuity  to  be  an  inde- 
pendent covenant.  The  case  of  Campbell  v.  Jonea  is  a  most  important 
authority,  and  expressly  in  point;  for  there  the  plaintiff  having  covenanted  to 
teach  the  defendant  to  bleach,  and  to  permit  him  to  bleach  durinfir  a  certain  time, 
in  considerauon  of  a  certain  sum,  it  was  holden,  that  as  the  defendant,  at  all 
events,  enjoyed  the  permission  to  bleach,  the  teaching  to  bleach  was  not  a  con- 
dition precedent  to  the  payment  of  the  money.  In  that  case  all  the  previous 
authorities  were  referred  to,  and  among  them  Kingston  v.  Preaton^  Doug.  690, 
where  the  distinction  between  dependent  and  independent  covenants  was  so 
BatisfacUury  laid  down  by  Lord  Mansvuld.  1  am»  therefore,  clearly  of  opinioot. 
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that  T.  Cre88well*8  covenant  not  to  interfere  in  the  business  is  an  independent 
covenant 

*Ga8elve,  J.  I  am  of  the  same  opinion :  the  annuity  to  be  paid  by  p« ..  4 
the  defendant,  was  in  consideration  of  two  things:  one,  the  assignment  ^ 
of  the  fishery  in  Scotland ;  the  other,  Thomas  Cresswell's  giving  up  that  branch 
of  the  business.  Upon  the  authority  of  all  the  cases,  therefore,  the  relinquislh 
roent  of  the  business  not  forming  the  whole  of  the  consideration  for  the  pajment 
of  the  annuity,  the  covenant  not  to  interfere  must  be  esteemed  an  independent 
covenant.  The  Duke  of  St.  AUhxm  v.  Short  is  distinguishable  from  the  pre- 
sent case,  and  from  the  others  which  have  been  cited ;  because  the  vendor  of 
an  estate  having  cut  down  the  timber  aAer  he  had  agreed  to  sell  it  with  the 
timber  standing,  the  state  of  the  premises  was  so  entirely  changed,  that  the 
vendee  could  never  have  that  which  he  had  contracted  to  buy. 

Judgment  for  the  pUinti£ 


GAINS  V.  BILSON. 

Whers  a  caase  is  mads  a  roMfMC  at  the  asniei,  a  new  notice  of  trial  if  neceaaarf. 

This  cause,  after  due  notice  of  trial,  had  been  made  a  remand  at  the  last 
Leicester  Spring  Assizes. 

Shortly  aAer  those  assizes,  and  again  shordy  before  the  commission-day  of 
the  ensuing  Summer  Assizes,  the  plaintiflTs  attorney  told  the  defendant's  attor- 
ney, that  he  did  not  mean  to  try  till  the  Spring  Assizes,  1828,  and  he  abstained 
from  giving  notice  to  try  at  the  Summer  Assizes,  1827. 

Aaame^  SerjL,  upon  an  affidavit  of  the  defendant's  attorney,  that  not  having 
received  countermand  of  the  notice  of  trial  given  before  the  Spring  Assizes, 
1827,  he  had  issued  subpoBuas  for  the  attendance  of  witnesses  at  the  *Sum-  r«4| 5 
mer  Assizes,  obtained  a  rule  mtt  for  the  plaintiff  to  pay  the  defendant  ^ 
his  costs  for  not  proceeding  to  trial  at  the  Summer  Assizes. 

Taddy^  Serjt.,  showed  cause,  and 

The  Court,  on  tlie  ground  that,  upon  a  remanet  at  the  assises,  the  plaintif 
could  not  go  to  trial  without  a  fresh  notice,  (though  it  was  otherwise  with  a 
remanet  at  the  sittings,  Jacks  v.  Mayer^  8  T.  R.  245,  because  there  the  reeord 
remained  in  the  hands  of  the  same  marshal,)  and  that  the  defendant's  attorney 
had  received  full  intimation  of  the  plaintiff's  intentions. 

Discharged  the  rule  with  costs. 


ELYIN  V.  DRUMMOND. 


Plaintiff  having  sncceeded  in  setting  aside  a  nonsnit,  defendant  gave  a  etgntwl  for  It. 
damages,  and  each  costs  a$  the  prothonotary  $kould  think  ft,  Prothonoiary  hsripg 
refused  to  allow  plaintiff  the  costs  of  the  trial,  the  Court  decuoed  interfering. 

Thi  plaintiff  in  this  case  had  been  nonsuited,  (see  anie^  vol.  iv.  p.  278,)  and 
on  a  rule  for  setting  aside  the  nonsuit,  the  defendant  gave  a  eognovit  for  Is. 
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damages,  and  such  coets  as  the  prothonotary  should  think  fit.   The  prothonotarj 
having  disallowed  the  plaintitf  the  costs  of  the  trial, 

Cros8^  Serjt.,  moved  for  a  rule  nisi  to  review  the  taxation,  and  cited  Booth 

V.  Atktrton,  6  T.  R.  144,  and  Jackson  v.  Haliam,2  B.  &  A.  317,  to  show  that 

Ihe  plaintiff  was  entitled  to  the  costs  of  the  trial,  contending  that  "  such  costs 

Ml 61  ^^  ^^  *prothonotary  should  think  fit*'  meant  such  costs  as  the  rules  of 

^  law  allow  on  taxation.     But 

The  Court  thought  that  the  parties  had  made  the  prothonotary  an  arbitrator, 
and  refused  to  interfere. 

Rule  refused. 


FREEMAN  v.  BURGESS. 

The  CoQrt  refused  to  liberate,  oo  motion,  a  dieeharged  insolvent,  who  had  been  arrested 
by  his  saretjr  for  ibe  arrests  of  an  annatty  accrutog  subsequently  to  the  insolvent's  dis- 
charge, and  paid  by  the  surety. 

In  March,  1825,  plaintiflT  became  surety  for  defendant,  in  an  annuity  bond 
for  the  payment  to  Robert  Stewart  of  an  annuity  of  65/.  a  year  for  the  life  of 
defendant,  secured  by  the  covenantB  of  plaintiff  and  defendant,  and  by  a  judg- 
ment entered  up  against  them. 

On  the  4th  of  May,  1826,  the  defendant  was  discharged  from  prison  under 
the  insolvent  debtors'  act,  I  G.  4,  c.  119,  and  inserted  in  his  scheaule  the  con- 
sideration for  the  annuity,  500/.,  as  a  debt  due  from  him  to  Stewart,  and  also 
to  the  plaintiff.  He  likewise  specified  a  debt  of  22/.  as  due  from  him  to 
plaintiff. 

Stewart,  upon  application  to  the  commissioners,  was  allowed  to  prove  for 
497/.  The  plaintiff  claimed  a  dividend  from  the  defendant's  assignee,  as  well 
upon  the  500/.  as  the  22/.,  but  received  a  dividend  only  on  the  22/. 

In  this  term  the  plaintiff  arrested  the  defendant  for  80/.,  in  respect  of  pay- 
ments of  the  annuity  made  subsequendy  to  the  defendant's  discharge  under  tha 
insolvent  debtors'  act.     Whereupon 

Cross^  Serjt.,  obtained  a  rule  niti  to  discharge  the  defendant  out  of  the  cus- 
tody of  the  sheriff  upon  entering  a  common  appearance. 
^. .^-«  *PFilde^  Seijt.,  who  showed  cause,  cited  Page  v.  Buaseil,  2  M.  As 
^^^J  S.  551 ;  fFehh  v.  fFelsh,  4  M.  &  S.  333;  and  Flanagan  v.  fFaikim^ 
a  B.  &  A.  186;  1  Bing.  413,  to  show  that  the  surety  was  liable  for  arrears 
accming  after  the  insolvent's  discharge ;  and  if  so,  urged  that  the  Court  would 
not  interfere  on  motion  in  favor  of  the  insolvent  If  his  discharge  could  avail 
hioi  against  the  surety  it  might  be  pleaded. 

Cro88,  In  Page  v.  BuasdU  and  in  fVehh  v.  Wehh^  the  annuity  creditors 
did  not  come  in  and  prove  their  claims,  and  in  Flanagan  v.  Watldne  the  bank- 
rupt had  given  a  bond  to  his  surety  on  which  the  action  was  founded  ;  but  no 
bond  was  given  by  the  defendant  in  the  present  case  to  the  plaintiff.  The 
insolvent  acts  51  G.  3,  c.  125,  s.  16,  and  1  G.  4,  c.  119,  s.  10,  incorporate  the 
provision  of  the  bankrupt  act  49  G.  3,  c.  121,  s.  17,  under  which  an  annuity 
.  creditor  is  entitled  to  prove  for  the  consideration  of  his  annuity,  and  the  bank- 
rupt is  thereupon  discharged  from  all  claims  in  respect  of  it;  and  the  object  of 
the  insolvent  acts  is,  equally,  to  protect  the  insolvent's  person  from  detention. 
Here  the  grantee  having  proved,  the  grantor  of  the  annuity  is  discharged  as 
against  him;  and  as  the  judgment  entered  up  in  the  Insolvent  Debtors'  Court 
stands  as  a  security  against  his  future  effects,  he  ought  equally  to  be  discharged 
as  against  his  surety ;  that  is,  from  personal  detention ;  for  it  is  admitted  his 
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futitre  eflects  are  liable  to  the  surety.  If  the  law  were  otherwise,  the  gnitor, 
after  having  paid  a  dividend  to  the  grantee,  might  be  arrested  by  his  surety  for 
the  whole  amount  of  the  consideration. 

Park,  J.  It  has  been  admitted  on  the  part  of  the  defendant  that  he  is  tiabte 
to  be  sued  in  respect  of  the  ^payments  made  by  his  surety  since  his  dis-  ^^  ..g 
charge,  but  it  is  contended  that  there  is  a  hardship  in  keeping  him  in  ^ 
custody,  and  the  Court  is  asked  to  do  that  on  motion  which,  if  it  be  right,  the 
defendant  might  obtain  by  pleading.  But  the  Court  thinks  the  defendant  is  not 
entitled  to  his  discharge;  at  all  events,  not  upon  motion ;  and  there  is  no  greater 
hardship  in  putting  him  to  plead  the  proceedings  under  his  insolvency  Uian  in 
requiring  from  a  feme  covert  a  plea  of  coverture.  In  all  the  cases  from  Fegt 
V.  Bu8sell  downwards,  it  has  been  holden  that  a  person  discharged  under  an 
insolvent  act,  or  a  bankrupt  who  has  obtained  his  certificate,  is  liable  to  his 
surety  for  arrears  paid  subsequently  to  the  discharge  or  certificate.  In  flm/h 
gan  V.  fVaikins,  where  the  Judges  were  unanimous,  it  was  holden  that  the 
surety  under  an  annuity  deed,  who  had  redeemed  the  annuity  subsequendv  to 
the  bankruptcy,  might  sue  the  bankrupt  for  the  amount,  although  he  had 
obtained  his  certificate,  and  although  the  grantee  had  proved  under  the  couh 
tiission:  and  that  decision  was  afterwards  affirmed  upon  ai^ument  in  the  Court 
of  Exchequer  Chamber.  It  is  true  that  these  were  not  cases  of  arrest;  bat  in 
Welsh  V.  9Vehh^  where  the  surety  under  an  annuity  deed  was  compelled  to 

tay  the  grantee  arrears  accruing  after  the  bankruptcy  of  the  grantor,  it  was 
olden  that  he  might  sue  the  grantor  for  the  sums  so  paid,  and  hold  him  to 
bail ;  and  Lord  Ellbnborouoh  said,  **  If  the  legislature  intended  such  a  cas« 
as  this,  they  have  not  so  said,  nor  have  they  used  language  sufficiendy  clear  to 
enable  us  so  to  say."  Indeed  it  seems  clear  that  the  40  G.  3,  c.  121,  iiad  made 
no  provision  on  the  subject,  from  the  cireumstance  that  the  recent  bankrupt 
act,  6  G.  4,  c.  16,  contains  an  entirely  new  clause,  by  which  it  is  provided, 
(s.  65,)  that  no  person  entitled  to  an  annuity  granted  by  a  bankrupt  shall  soe 
any  collateral  surety  for  payment  of  the  annuity  until  such  annuitant  shall  hare 
proved  under  *the  commission  for  the  value  of  such  annuity;  and  if  the  p^^.g 
surety,  after  such  proof,  pay  the  amount,  he  shall  be  discharged  from  ^ 
all  claims  in  respect  of  the  annuity;  if  he  do  not  pay,  he  may  be  sued  for  the 
accruing  payments  of  the  annuity,  and  after  payment  may  stand  in  the  place 
qf  the  annuitant  in  respect  of  such  proof  as  aforesaid. 

I  am,  therefore,  of  opinion  that  there  is  no  ground  for  this  applicatioD,  and 
that  the  rule  must  be  dischaiged. 

BuRROUOH,  J.  If  there  be  any  doubt  on  the  point,  it  is  sufficient  to  justify 
us  in  not  acceding  to  the  present  application,  for  the  defendant  has  his  remedy 
by  pleading  to  the  action. 

.  Gasblbb,  J.  It  has  been  taken  for  granted,  on  the  part  of  the  defendant, 
that  if  the  surety  were  to  stand  in  the  place  of  the  grantee  he  would  be  reim- 
bursed ;  but  if  the  surety,  after  redeeming  the  annuity,  should  cause  executitm 
against  newly  acquired  effects  to  be  issued  on  the  judgment  confessed  by  the 
insolvent,  the  sum  raised  by  such  execution  must  be  distributed  rateably  among 
all  the  creditors.  There  is  no  ground,  therefore,  for  relieving  the  defendant  on 
motion,  and  the  rule  must  be 

Discharged. 
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LOUKES  V.  HOLBEACH. 


A  party  outlawed  in  K.  B.  in  an  action  to  recover  the  arrears  of  an  annuity,  cannot  be 

heard  in  C.  P.  on  a  motion  to  aet  aside  the  annuity. 

Wilde,  Seijt.,  in  Trinity  term  last,  obtained  a  rule  ni$i  to  set  aside  an 
annuity  granted  by  the  defendant  to  the  plaintiff.  On  showing  cause,  Boaan* 
*4201  9^^^*  *SerjL,  on  behalf  of  the  plaintiff's  executors,  took  an  objection 
•I  that  the  defendant  had  been  oudawed  by  them  in  an  action  in  the  King's 
Bench  for  the  arrears  of  the  annuity,  and,  consequently,  could  not  be  heard  in 
this  motion ;  he  cited  Griffith  v.  MiddUton^  Gro.  Jae.  425,  to  show  that  **  it  is 
all  one  to  gain  by  way  of  perquisition  or  discharge."  The  defendant  had  time 
to  auswer  the  objection  till  this  term,  and  in  the  mean  time  a  motion  made  in 
the  King's  Bench  to  set  aside  the  ouUawry,  was  discharged  with  costs.  The 
defendant  was  abroad  (as  it  was  sworn  to  be  believed)  by  fraud  to  avoid  legal 
process. 

tf^ildty  SerjL,  in  support  of  his  rule,  argued,  that  if  the  annuity  were  void, 
as  he  was  prepared  to  show,  the  oudawry  could  not  be  supported:  the  defend- 
ant, therefore,  ought  not  to  be  precluded  from  taking  the  first  step  which  would 
enable  him  successfully  to  contest  the  outlawry.  Aon  admiiiiiur  exceptio 
ejusdem  rei  ,cujus  petUur  difsoluiio. 

In  cases  of  annuity  the  Court  is  enabled  by  statute  to  exercise  the  functions 
of  a  court  of  equity,  and  in  a  court  of  equity  oudawry  in  a  suit  for  the  same 
thing  would  not  be  admitted  as  a  bar  to  a  bill  for  relief.  Bac.  Abr.,  Outlawry^ 
(D)  3.  In  Mitford's  Pleadings,  p.  226,  4th  edit.,  that  nile  of  equity  is  said  to 
be  founded  on  a  rule  of  law.  The  case  of  the  defendant  is  one  of  great  hard- 
ship: if  he  appears  to  reverse  the  outlawry,  he  will  be  taken  in  this  suit;  he 
cannot  reverse  it  without  showing  the  circumstances  under  which  it  was 
effected ;  and  if  it  were  effected  on  account  of  his  going  abroad  to  avoid  his 
creditors,  a  reversal  will  not  be  allowed.  Havdock  v.  Oeddea^  12  East,  622. 
*421 1  C^^^^»  *^-«  referred  to  Hesae  v.  fFood^  contra,  4  Taunt.  001.]  The  *out« 
^  lawry  is  not  in  this  Court,  and  Gilbert  says,  in  his  History  of  the  Com- 
mon Pleas,  p.  159,  that  in  an  action  to  reverse  an  ouUawry,  another  outlawry 
shall  nut  be  a  bar.  In  Griffith  v.  Middleton  there  was  an  audita  querela^ 
which  restores  as  well  as  vacates,  and  that  explains  the  language  of  the  Court, 
tliat  an  outlaw  shall  not  gain  by  jivay  of  dischaige* 

Cur.  adv.  vult. 

Park,  J.  This  case  came  before  the  Court  upon  a  motion  to  set  aside  an- 
annaity  for  the  reasons  in  the  rule  stated.  This  applicadon  is  met  by  a  pre- 
liminary objection,  that  the  plaindff  cannot  be  heard,  for  that  he  is  at  this 
moment  an  outlaw :  and,  therefore,  till  the  ouUawry  be  set  aside,  he  can  no 
more  make  this  motion,  than  he  could  bring  an  action  for  any  matter  in  which 
he  is  interested. 

To  this  objection  the  Court  are  inclined  to  accede. 

I  am,  I  admit,  not  aware  6f  any  case  in  which  this  has  been  held  upon  a  rule 
to  show  cause.  But  when  I  find  the  rule  to  be  so  clearly  established  that  a 
man  outlawed  cannot  maintain  any  action,  for  by  his  contumacy  he  is  out  of  the 
king's  protection,  and  shall  have  no  privilege  or  benefit  from  that  law,  of  which 
he  is  a  violator,  and  to  which  he  refuses  to  be  amenable,  I  cannot  conceive  how 
be  can  get  the  law  in  motion  by  a  rule  to  show  cause  to  relieve  himself  from 
an  inconvenience,  any  more  than  he  can  institute  a  suit  for  the  recovery  of  his 
rights.  It  is  true  an  oudaw  may  be  sued ;  for  he  shall  not,  by  his  own  act, 
prejudice  others.  Glanville,  lib.  2,  cap.  3,  says,  *^Utlegatus  legem  lerrm 
amt7/i/.*'  But  Britton  says,  ^^Respondra  a  touts^  mats  nut  reapondra  a  luyJ** 
•422*1  *To  this  point  we  think  the  case  of  Griffith  v.  Middleton^  Cro.  Jac» 
^  425,  no  mean  authority ;  for  though  that  was  a  proceeding  in  audiUk 

Vol.  XUL— 72  2x2 


570  Bourne  v.  Benett.  M.T.  1827.  [422 

querela^  yet  the  opinion  of  Lord  C.  J.  Momtagub,  assisted  by  very  emiaent 
Judges,  Sir  John  Croke,  Sir  John  Doobridoe,  and  Sir  Robert  Uovoinoif, 
decided,  that  a  perpon  outlawed  is  not  receivable  to  sue  in  any  court,  unless  it 
be  to  reverse  his  own  oudawry ;  for  it  was  said,  that  where  it  is  ad  lucrandum^ 
there  ought  to  be  ability  in  the  person :  and  it  is  all  one  to  gain  Inf  way  oj 
discharge^  as  by  way  of  perquisition. 

In  this  case  it  is  clear  that  the  application  now  made  for  the  defendant  is  to 
gain  by  way  of  discharge  from  this  annuity,  which,  according  to  tliese  learned 
Judges,  is  the  same  as  to  gain  by  way  of  perquiuilion^  that  is,  as  by  aiiit  in 
in  action. 

The  case  in  Mitford  must  have  been  that  of  a  relator  only,  and  not  plaintiff 
and  relator,  for  a  more  relator  cannot  have  outlawry  pleaded  against  hun.  So 
at  the  common  law,  though  an  outlaw  may  prosecute  an  informatioo  for  the 
king,  yet  he  cannot  do  so  if  the  effect  be  to  procure  a  benefit  not  only  for  the 
king,  but  for  himself  also.  This  distinction  was  expressly  taken  in  AikinM  v. 
Bayle$t  2  Mod.  267.  An  information  qtn  tarn  was  exhibited  against  a  justice 
of  peace,  for  refusing  to  grant  his  warrant  to  suppress  a  conventicle,  and  cm* 
lawry  in  dipability  of  plaintiflT  was  pleaded.  The  Court  held  that  though  the 
king  was  interested,  yet  the  informer  only  is  plaintiff,  and  entided  to  the  benefit; 
and  that  though  he  was  disabled,  yet  he  might  sue  for  the  king,  though  not  for 
himself.     Judgment  was  given  that  plea  was  good. 

But  it  has  been  pressed  upon  us  that  this  person  never  can  reverse  the  ont* 
lawry ;  for  that  though  he  was  beyond  sea,  yet  he  had  gone  there  by  fraud  and 
covin,  *and  that  there  had  been  an  issue  on  that  fact.  Havelock  v.  ff-«^23 
Geddea  was  cited  as  supporting  this  opinion.  But,  upon  looking  into  ^ 
the  books,  there  is  no  case  that  supports  this  distinction,  and  the  only  issue  in 
Havelock  v.  Geddes  was  merely  whether  he  was  beyond  sea  or  not  at  the  time 
of  the  oudawry. 

We  conceive  the  truth  to  be,  that  in  a  mere  personal  action,  if  the  outlaw 
brings  his  writ  of  error,  and  assigns  his  being  beyond  sea  at  the  time  i^  the 
outlawry,  the  Court  would  make  no  difiicuUy  in  reversing  it.  The  mere  ques- 
tion will  be,  on  what  terms?  And  that  will  depend  upon  4  &  6  W.  3,  c  1&, 
s.  3.  This  seems  setUed  in  Sereeold  v.  ffampaon,  2  Stra.  1 178.  See  Bryan  v. 
Wagstaffe,  6  B.  &.  C.  314. 

But  it  is  said,  the  person  by  coming  in  may  be  put  to  gre&X  personal  incon- 
venience, even  to  imprisonment  With  that  ne  can  have  nothing  to  do.  We 
think,  as  matters  are  now  situated,  the  applicant  has  no  locua  standi  injudicio 
except  for  one  purpose,  and  as  this  applicant  has  not  that  purpose  in  view, 
therefore  this  rule  must  be  dischaiged. 

Rule  dischaiged  accordingly. 


BOURNE  V.  BENETT  et  al. 

A  judgment  debt  due  from  B.  and  othere.  in  action  of  treapaaa,  in  which  B.  waa  cbieflf 

5«K?!i*^"*  '  ■"«,  bound  to  indemnify  hia  co-defendanta,  waa  aet  off  against  a  judgmeot 
acbi  due  to  B.  from  plaintiff.  s  -     • 

The  plaintiff,  who  owed  the  defendant  Benett  700/.  upon  a  eognovU, 
ODiained  a  judgment  against  him  and  others,  with  300/.  damages,  in  an  action  of 
xrespass  in  which  Benett  was  the  substantial  defendant,  and  •bound  r^-,- 
to  indemnify  the  others  to  the  extent  of  500/.     Whereupon,  L^^^ 

/yo«««9M«/,  Serjt.,  obtained  a  rule  nisi  on  the  part  of  Benett,  to  set  off  die 
Tuu/.  and  costs  due  qn  the  judgment  confessed  by  the  plainuff  against  the  800/ 
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and  costs  recovered  by  him  in  the  action  of  trespass,  which,  as  he  urged,  each 
of  the  defendants  was  liable  to  pay  separately. 

fftlde^  Seijt.,  who  showed  cause,  objected  to  the  want  of  reciprocality  in  the 
opposite  claims,  and  contended  that  the  Court  would  not  allow  one  of  many 
defendants  to  set  off  a  judgment  debt  due  to  one  of  them,  against  a  judgment 
debt  which  was  due  from  all  of  them;  at  all  events,  not  without  securing  the 
payment  of  the  attorney,  as  was  the  practice  in  the  Court  of  King's  Bench, 
while  the  contrary  practice  of  this  Court  had  long  ago  been  denounced  by  Lord 
Eldon,  as  standing  in  direct  contradiction  to  the  practice  of  every  other  court, 
as  well  as  to  the  principles  of  justice.     Hall  v.  Ody,  2  B.  d&  P.  28. 

Sedper  Curiam.  The  rule  must  be  made  absolute.  It  is  to  be  wished 
that  some  regulation  existed  for  the  indemnity  of  the  attorney,  but  that  is  not 
the  case  at  present,  and  the  Court  must  abide  by  its  own  established  practice. 
As  to  the  alleged  absence  of  reciprocality  between  the  two  claims,  the  practice 
fts  between  A.  and  B.  applies  equally  as  between  A.  and  B.  and  C;  and  it 
appears  by  the  affidavits  that  Benett  was  the  person  substantially  responsible 
in  the  action  of  trespass. 

Rule  absolute. 


•^oRT  'STILL,  Demandant;  RAYMOND, Tenant ;  F.  LAW, first  Vouchee; 
*^^-l  J.  LAW,  second. 

Recovery  amended  by  abridging  ihe  returna. 

The  warrant  of  attorney  for  the  first  vouchee  was  taken  on  the  11th  of 
January,  1827,  and  his  acknowledgment  on  the  16th,  at  Calcutta;!  the  second 
vouchee,  who  was  only  tenant  for  life  of  the  estate  comprised  in  the  recovery, 
died  on  the  5th  of  February  following,  and  there  were  not  four  returns  inclusive 
between  the  retam  of  the  first  writ  of  summons,  and  the  death  of  the  second 
vouchee. 

Formerly  five  returns  were  required,  but  by  24  G.  2,  c.  48,  s.  8,  9,  it  is 
enacted,  that  writs  of  summons  to  warrant  upon  the  appearance  of  the  tenant 
to  every  writ  of  entry  should  and  might  be  made  and  abridged  to  four  terms 
indosive ;  and  that,  in  such  and  like  cases  and  process,  as  special  days  had 
been  used  to  be  appointed  and  assigned  for  the  return  of  writs  and  process,  it 
should  be  lawful  for  the  justices,  in  all  the  process  by  them  awarded,  to  assign 
and  appoint  special  days  of  return,  as  by  them  should  be  thought  convenient. 

BotanqueU  Serjt.,  moved,  that  the  writ  of  entry  might  be  amended  by  being 
made  returnable  on  the  morrow  of  the  10th  of  March,  in  Michaelmas  term, 
1826  ;  that  the  first  writ  of  summons  to  warrant  might  be  made  returnable  in 
eight  days  of  St.  Hilary,  in  Hilary  term,  1827;  the  second,  on  the  morrow  of 
the  Purification  in  that  term  ;  that  the  tenant's  appearance  might  be  recorded; 
MSfil  ^^^  ^^^^  *^®  recovery  might  pass  as  of  that  term,  notwithstanding  the 
^  commissioners  named  in  the  dedimua^  for  taking  the  warrant  of  attorney 
of  the  first  vouchee,  had  omitted  to  indorse  the  usual  return  on  the  writ. 

The  Court  thought  that,  under  the  statute,  the  returns  might  be  abridged  as 
was  now  prayed,  and  the  amendment  was  allowed. 

Fiat. 

t  The  commiaaionera  omitted  to  indorae  the  oaaal  return  thereon,  and  the  word  tixtgemtk 
was  written  on  an  eraaore. 
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DA WLING,  Demandant;  SELBY,  Yonchee. 

The  Court  refused  lo  emend  e  recovery  bj  altering  Btria  into  Brndu. 

Onslow,  Serjt,  moved  to  amend  a  recovery,  by  sabstituting  BuAt  for 
Btrkn^  which  had  been  engrossed  by  mistake,  the  deed  to  lead  the  uses 
describing  the  property  as  situated  in  Bucks*  He  relied  on  RaMkldgh^  /k* 
mandant,  Lee^  Tenant^  4  Taunt  855,  where  the  Court  had  amended  a  lecortry, 
by  subsiituiing  for  county  of  Southampton,  town  and  county  of  Southampton. 

Sed  per  Curiam,  In  an  anonymous  case  in  3  Taunt  418,  the  Court  lefosed 
to  alter  the  county  of  Derby  into  the  county  of  Lnctaier^  different  shenfis  beins 
concerned:  which  is  the  good  sense  in  such  a  matter.  In  KoMhieigh,  Demandr 
arU^  Lte^  Tenant^  the  Court  considered  the  omission  as  a  clerical  misprisioo,  aod 
not  as  a  substitution  of  one  county  for  another. 

Orulow 

Took  nothing. 


•The  KING  v.  Sheriff  of  LONDON,  in  WILSON  v.  GOLD-  p,«. 

STEIN  et  al.  L  «' 

An  application  to  set  aside  an  attachment  for  not  bringing  in  the  body,  should  be  grouDded 

on  an  affidavit  that  it  is  made  at  the  expense  of  the  bail. 

The  plaintiff  had  obtained  an  attachment  against  the  sheriff  for  not  bringing 
in  the  body,  which 

Mams,  Serjt,  now  moved  to  set  aside  upon  an  affidavit,  that  the  applicatioi 
was  at  the  instance  of  the  bail,  and  without  collusion  with,  or  indemnity  from 
the  defendant  Goldstein. 

PfHlde,  Serjt,  opposed  the  rule,  on  the  ground  that  the  affidavit  ought  to  hare 
stated  the  application  to  have  been  at  the  expense  of  the  bail,  which  Andrewt 
insisted  was  implied  in  the  allegation  that  they  were  not  indemnified. 

The  Court  made  the  rule  absolute,  but  expressed  a  wish  that,  in  future,  9&* 
davits  should  state  the  application  to  be  made  at  the  expense  of  the  bail. 

Rale  absolute. 


•ROWLES  v.  LUSTY.  [M^S 

Writ  of  entry  tur  abatement  of  «tar  messusges,  $ir  mills,  &c. 

Plea,  that  R.  S.  devised  the  said  messuseeSj  mills,  &c.,  and  parcel  of  the  land,  to  T., 

who  devised  them  to  8.,  wife  of  K.  D.  C.,  who  levied  a  fine  to  the  tenant. 
The  plea  concluded  with  a  verification,  and  a  prayer  of  the  messuages,  ice.,  and  land,  is 

the  count. 

The  fine  set  out  in  the  plea,  described  the  premises  as  four  messuages,  o»«  cloih  mill, 

TT  M  "  ?"^  **^®  ststemeni  of  the  fine  ended  with  a  pnut  patet  per  reeordutn. 

Held,  thst  the  plea  was  not  double : 

That  the  prayer  of  judgment  for  the  messuages  and  land  in  the  count  did  not  Ticitte  tb« 

plea,  not  wiihatahding  the  commencement  of  the  plea  applied  only  to  the  messusres  >od 

oorcelof  the  land:  rr  j  b 

That  it  was  not  necessary  for  the  plea  to  conclude  with  a  prout  patet,  that  allegation  being 

mtroduced  before  the  conclusion  :  and 
That  the  premises  in  the  fine  were  sufiiciently  identified  with  those  in  the  introdactory 

part  of  the  plea. 
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Writ  of  entry  $ur  abaiement  in  the  eui  mdper  of  tix  messuages,  six  niillsi 
six  out-hoosesysix  janis^tvo  baras,  two  stabks,  two  gardens,  two  orchards,  one 
hundred  acres  of  arable  land,  one  hundred  of  pasture,  one  hundred  of  meadow, 
one  hundred  of  wood,  one  hundred  of  underwood,  one  hundred  covered  with 
water,  and  one  hundred  other  acres  in  the  parish  of  Stonehouse  in  Gloucester* 
shire. 

Demandant  stated  his  title  as  cousin  and  heir  to  Robert  Sandford,  upon  whose 
death  Robert  Timbrell  had  demised  to  Richard  Denison  Cumberland,  and  Su- 
sannah his  wife,  by  whom  the  tenant  had  entry. 

Pleas :  first,  that  demandant  was  not  heir  to  R.  Sandford ;  and  issue  thereon. 

Secondly,  that  Timbrell  did  not  abate  ;  and  issue  thereon. 

Thirdly,  as  to  the  said  messuages,  mills,  bams,  stables,  out-houses,  gardens, 
orchards,  and  thirty  acres,  parcel  of  the  said  land,  that  demandant  ought  not  lo 
hare  seisin  of  the  messuages  or  tenements  with  the  land  and  appurtenances  in 
the  count  mentioned,  or  any  part  thereof,  because  Robert  Sandford  devised  the 
*4201  ^^^  ^  Timbrell,  who  devised  it  to  Susannah,  wife  of  R.  D.  *Gum« 
■^  berland ;  and  that  they,  in  right  of  the  said  Susannah,  became  thereby 
seised  in  fee,  and  aAerwards  levied  a  fine  with  proclamations  to  the  tenant, 
Samuel  Lusty.  The  plea  concluded  with  a  common  verification  and  a  prayer 
of  judgment,  if  the  demandant  ought  to  have  his  seisin  of  the  messuages  or 
tenements,  with  the  land  and  appurtenances  in  the  count  mentioned.  The  pre- 
mises described  in  the  fine  set  out,  were,  ybtir  messuages./our  barns,  four  sta- 
bles,  four  curtilages,  four  gardens,  four  orchards,  one  cloth  mill,  thirty  acres 
of  land,  thirty  of  meadow,  thirty  of  pasture,  with  the  appurtenances,  in  the 
parish  of  Stonehouse,  in  Gloucestershire. 

Demurrer  and  joinder. 

Russeli,  Serjt.,  in  support  of  the  demurrer. 

The  plea  is  double,  inasmuch  as  it  alleges  two  distinct  defences,  requirm^ 
several  answers,  either  of  which  would  be  a  complete  bar  to  the  action,  without 
the  other. 

1st.  The  devise  from  R.  Sandford ;  from  which  it  appears  that  the  demand- 
ant claiming  as  heir  can  have  no  title. 

3d.  The  fine  levied  by  disseisors. 

If  Sandford  devised  to  Timbrell,  the  demandant  would  have  no  title,  and  if 
R.  and  S.  Gumberband  levied  a  fine,  being  seised,  whether  they  were  seised 
as  devisees  or  as  disseisors,  is  immaterial  to  the  effect  of  the  fine.  Vin.  Abr. 
Double  Pleaa,  A.  23,  24,  26.  It  may  be  admitted,  that  if  the  fine  could  not 
have  been  stated  without  mentioning  the  devise,  and  the  tenant  meant  to  rely 
upon  the  fine,  both  might  have  been  stated  without  duplicity,  (Stephen,  274,) 
by  pursuing  the  proper  form  ;  but  in  that  case  the  plea  should  have  concluded 
by  relying  upon  the  fine.  Rastal,  277.  Yin.  Abr.  Double  PleaSt  A.  67. 
Com.  Dig.,  Pleader^  E.  2.  But  as  the  plea  stands,  if  the  demandant  traverses 
*4^01  ^^  devise,  he  *leaves  a  good  defence  upon  the  fine,  and  if  he  traverses 
^  the  fine,  he  leaves  a  gmxi  defence  upon  the  devise;  and  he  cannot 
traverse  both. 

Then,  though  the  plea  sets  out  by  specifying  part  only  of  the  premises  men- 
tioned in  the  count,  it  avers  that  the  demandant  ought  not  to  have  judgment  of 
a//,  or  any  part,  and  concludes  by  praying  judgment  of  all.  But  supposing  the 
tenant  to  have  shown  a  defence  as  to  the  portion  mentioned  in  his  plea,  that 
can  aflbrd  no  ground  for  judgment  as  to  the  whole.  Further,  the  fine,  as 
pleaded,  does  not  cover  the  premises  referred  to  in  the  introductory  part  of  it; 
those  premises,  as  enumerated  in  the  count,  comprising,  among  other  things^ 
six  messuages,  and  six  mills,  whereas  the  fine  specifies  only  four  messuages, 
and  four  mills.  But  every  plea  ought  to  contain  a  complete  answer  to  all  it 
assumes,  to  answer  in  the  introductory  part.  TTkomoM  v.  Htathom^  2  B.  & 
C.  477. 

Lasdy,  the  plea  does  not  conclude  with  a  verification  by  the  record  as  to.  the 


574  RowLES  V.  LusTT.    M.  T.  1837.  [430 

fine,  but  with  a  general  Terification.    The  fine  beinff  the  principal  &et,tbe 
record  ought  to  have  been  put  in  issue.     Com.  Dig.t  Pleader^  E.  29. 

Ptake^  Serjt.,  contra.  The  devise  is  only  matter  of  inducement,  the  fine  is 
the  real  matter  of  defence,  and  the  whole  being  alleged  in  one  connected  pio- 
position,  there  is  no  duplicity.  Com.  Dig.,  Pleader^  E.  2;  Plowd.  140* 
Calft  V.  Ntvil^  Poph.  185.  Duplicity  only  exists  where  two  distinct  matlen 
not  being  one  entire  defence,  are  contained  in  the  same  plea«  But  here  the 
tenant's  whole  title  constitutes  his  entire  defence,  and  he  has  a  right  to  set 
it  out. 

*As  to  the  objection  to  the  prayer  for  judgment,  it  might  have  been   r^^i 
available  against  a  plea  in  abatement,  but  upon  a  plea  in  bar,  the  Court  *- 
may  pronounce  the  right  judgment,  though  the  prayer  be  wrong.     Plowd.  6S; 
Brett  V.  Papiilon^  4  East,  502;  Bex  v.  Shakipeare^  10  East,  83;  Jitwocd  v. 
Anns,  1  B.  4r  A.  172. 

Then,  the  fine  dote  apply  to  all  the  premises  in  the  count :  upon  comparing 
the  one  with  the  other,  it  is  manifest  that  the  premises  in  both  are  the  same. 
though  differently  enumerated ;  but  the  number  alleged  is  never  the  precise 
number,  and  is  mere  matter  of  form. 

With  respect  to  the  verification  by  the  record,  the  learned  Seijeant  was 
relieved  by  the  Court. 

Cut,  adv^  vu!t. 

Park,  J.  This  case  comes  before  the  Court  upon  a  demurrer,  to  a  plea  to  a 
writ  of  entry. 

The  plea  on  which  this  question  arises  is  this :  (here  the  learned  Jud|ge 
read  the  3d  plea  as  above.) 

-  This,  it  is  said,  is  duplicity  in  pleading,  for  that  either  of  the  matters  mea- 
tioned,  viz.,  the  devise  by  Timbrell,  or  the  fine  levied,  furnishes  a  complete 
defence,  and  ought  not  to  have  been  included  in  the  same  plea. 

But  we  are  of  opinion  there  is  no  ground  for  this  objection. 

First  of  all^  no  matter  will  operate  to  make  a  pleading  double,  that  is  only 
pleaded  as  a  necessary  inducement  to  another  allegation.  I  admit  the  rule  laid 
down  by  Lord  C.  B.  Comyns,  that  if  a  plea  contains  duplicity,  and  alleges 
several  distinct  mattere  (which  require  several  and  distinct  answers)  to  the 
same  thing,  that  would  be  bad.    Com.,  tit.  Pleader^  E.  2. 

*But  no  mattere,  however  multiferious,  will  operate  to  make  a  plead-  p» .«« 
ing  double,  provided  that  all  taken  together  constitute  but  one  connected  ^ 
propoaiium  or  entire  point. 

Try  the  present  case  by  this  rule,  and  it  will  be  found  that  though  there 
be  a  devise  stated  by  Timbrell  to  Cumberland,  and  a  fine  levied  by  bim 
and  his  wife,  they  constitute  but  one  entire  proposition,  one  entire  point  of 
defence. 

Thus,  (Vin.  Abr.,  Double  Pleading,  pi.  7,)  to  an  action  of  assault  and  fiJ«e 
imprisonment,  defendant  pleaded  that  he  arrested  the  plaintiff'  on  a  suspicion 
of  felony.  He  may  set  forth  any  circumstances  of  suspicion,  though  each  cir- 
cumstance may  be  alone  sufiicient  to  justify  the  arrest,  for  aU  of  them  taken 
together  do  but  amount  to  one  connected  cause  of  suspicion. 

1  he  true  rule  in  pleading,  I  take  to  be  this,  that  duplicity  is,  where  two  dif 
Siau«  *Sf"'  u?^  *""^  ^"^  ^  ^*  ^^^^^  defence,  are  attempted  to  be  pat  in 
!n»«!j     •  ^°  ^^^^^  *PP^y  ^»  "*®'  ^o««  "  eve'  preclude  a  party  irom 

imM^d^cl^^^^  *^^^'  •'*'•  ^  ^^'  if  '*V  «*•«  eanstUueni  partt  of  tkt 

I^^^^^Jl^J^^^  **^  !?•"•  ™H**  ^  **^«"  5^^  *  «*n«le  P^^^^  ye*  »**■«* 

consist  only  of  em 

Bobimon  v.  B^t 


T^nfSie.  ^  "^^^  iUustrated  ^  thV  case  of  Bobinn 


fliiogSt 
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of  common.  Plaintiff  in  his  replication  traversed,  diat  the  cattle  were  the 
defendant's  own  cattle,  that  they  were  levant  and  coueharU^  and  that  they  were 
eornmonable  cattle.  To  this  there  was  a  special  demurrer*  **  that  the  replica- 
tion is  multifarioas,  and  that  several  matters  (specifying  them)  are  put  in  issue, 
whereas  only  one  single  matter  ought  to  be  so.*' 
*43^1       *         Mansfield's  judgment  upon  this  point  is:— 

^  *'The  substantial  rules  of  pleading  are  founded  in  strong  sense,  and 
in  the  soundest  and  closest  logic ;  and  so  appear  when  well  understood  and 
explained ;  though  by  being  misunderstood  and  misapplied  they  are  so  often 
made  use  of  as  instruments  of  chicane. 

**As  to  the  present  case,  it  is  true  you  must  take  issue  upon  a  single  point,  but 
it  is  not  necessary  that  this  single  point  should  consist  only  of  a  single  fact. 
Here  the  point  is,  the  cattle  being  entitled  to  common ;  this  is  the  single  point 
of  the  defence.  But,  in  fact,  they  must  be  both  his  own  cattle,  and  also  levcmt 
and  couchanti  which  are  two  different  essential  circumstances  of  their  being 
entitled  to  common,  and  both  of  them  absolutely  requisite." 

We  are,  therefore,  of  opinion,  that  there  is  no  duplicity  in  this  case;  the 
defendant  has  chosen  to  set  out  his  whole  title,  which,  though  it  may  consist 
of  several  matters,  conduces  to  one  common  end,  viz.,  a  complete  bar,  if  true, 
to  the  claim  of  the  plaintiff. 

The  second  objection  in  this  case  is,  that  the  introduction  to  the  plea  selects 
a  part,  and  yet  concludes  as  to  the  whole.  To  which  the  Court  answers  that 
this  prayer  to  a  plea  in  bar  may  be  set  right.  In  Breit  v.  PapUlon^  4  East, 
609,  Lord  Ellenborouoh  said,  '*  in  many  cases  judgment  has  been  entered  up 
according  to  the  right  appearing  in  favor  of  the  plaintiff  on  the  whole  record, 
notwithstanding  an  issue  on  a  bad  plea  in  bar  found  against  him.  The  Court 
in  2  Stra.  1055,  and  Rep.  temp.  Hardw.,  345,  held  expressly  that  they  were 
not  bound  by  ihe  prayer  of  an  improper  judgment,  and,  therefore,  pronounced 
the  rule,  that  the  plaintiff  in  error  should  be  barred,  contrary  to  the  terms  of 
defendant's  prayer,  that  the  judgment  might  be  affirmed." 
*i%r\  *'^^®  B^me  doctrine  was  established  in  the  King  v.  Shakspeare^ 
J  10  East,  83.  In  Mtwood  v.  Davia,  1  B.  &  A.  172,  Bayley,  J.,  said, 
** there  is  a  distinction  between  a  plea  in  bar  and  a  plea  in  abatement;  in  the 
former  the  party  may  have  a  right  judgment  on  a  wrong  prayer,  but  not  in  the 
latter." 

Another  objection  is,  that  the  fine  as  pleaded  does  not  cover  all  the  premises 
alluded  to  in  the  declaration  or  plea  mentioned,  for  that  the  plea  in  its 
introductory  part  speaks  of  six  messuages,  whereas  the  fine  speaks  only 
of /btir. 

But  the  plea  states  that  the  fine  was  levied  of  all  the  meamagef  in  the  intro- 
ductory part  of  the  said  plea  mentioned,  and  the  land  whereon  the  said  buildings 
now  stand,  by  the  description  of  four  meseuages^  ^.  Therefore  we  say  that 
will  be  a  matter  of  fact  to  be  proved  by  the  evidence,  whether  this  allegation 
be  true. 

The  fourth  objection  b,  that  this  fine  is  not  verified  by  the  record.  This 
argument  is  not  true  in  fact,  for  after  setting  out  the  fine  the  plea  says,  **as  by 
the  said  fine  and  proclamations  made  thereon,  now  remaining  in  the  said  Court 
of  the  Bench,  more  fully  appears." 

But  it  is  said  this  averment  ought  to  have  formed  the  conclusion  of  the 
whole  plea. 

It  seems  to  me,  however,  this  would  have  been  absurd,  for  the  fine  does  not 
constitute  the  whole  of  the  defendant's  title.  It  is  made  up  of  several  distinct 
matters,  though  conducing  to  one  point,  viz.,  the  defendant's  tide. 

Therefore,  the  eonclusion  to  the  Court  must  be  on  the  whole  matter;  and 

though  one  of  the  matters  be  upon  the  fine,  which  is  verified  by  the  record  in 

*4351  ^^  proper  place,  yet  it  would  not  have  been  true  that  the  whole 

^  matter  of  the  plea  was  verified  by  the  record,  when  *a  part  of  that  plea 


576       M^DouGAL  V.  Robertson.    M.  T.  1827.     [435 

was  the  devise  to  Mn.  Camberiand,  which  does  not  appear  by  any  naner 
of  record. 

For  these  reasons  we  are  all  of  opinion  that  judgment  ranst  be  for  the 

DelendanL 


(IN  THE  EXCHEQUER  CHAMBER.) 


M'DOUGAL  V.  ROBERTSON  et  al. 

(In  Error.) 

A  submisaion  to  arbitration  contained  a  stipulation  thai  it  ahou  not  bo  Yaealed  fcf  tk 
deaih  of  either  of  the  partiea,  bat  that  notwithstanding  such  an  event,  matters  >bovUbe 
proceeded  in. 

The  final  award  baring  been  made  after  the  death  of  one  of  the  partiea:  Held,  iltKi 
aorety  for  the  fulfilment  of  it  was  liable. 

This  was  an  action  brought  by  the  defendants  in  error,  against  M*Doa  il 
Uie  plaintiff  in  error,  on  a  bond. 

The  declaration  stated  the  single  bond. 

By  the  condition,  which  was  aflerwurds  set  out  on  Ojyer,  it  appeared  thus 
deed  of  submission  or  reference  in  the  Scotch  form  had  been  made  at  Glugov, 
between  one  ^neas  Morrison  and  the  defendants  in  error,  the  plaintifis  io  tfac 
action,  referring  all  matters  in  difference  between  them  to  the  award  of  tvo 
persons  named,  and  in  case  they  differed,  to  an  umpire ;  and  as  the  cooditios 
stated,  they  bound  themselves,  their  heirs,  executors,  and  adminiatntoit,  iff 
fulfil  the  award  under  a  penalty  of  500/. 

The  condition  of  the  bond  did  not  recite  all  the  provisions  contained  ia  the 
submission,  but  referred  to  otlier  provisions,  declarations,  and  agreements  theicio 
particularly  specified  and  set  forth. 

Then  it  went  on  to  provide  that  if  Morrison,  his  heirs,  executors,  adosiaii- 
trators,  and  successors,  should  *truly  fulfil  all  Morrison's  covenants  and  r^^ 
agreements  in  the  submission  in  part  recited,  particularly  if  he  or  they  ^ 
should  pay  all  sums  directed  to  be  paid  either  by  any  interim  decree,  or  br 
any  final  decree,  then  it  was  to  be  void,  otherwise  to  remain  in  force. 

M*Dougal  pleaded  first,  non  eit  factum  ^ 

The  second  plea  stated  the  deed  of  submission  at  large,  and  particulaHv  i 
clause  which  raised  the  aigument.  *' Declaring  always,  as  it  was  dierebj 
expressly  provided  and  declared,  that  the  said  submission  should  not  vacate  ar 
expire  through  the  decease  or  insolvency  of  either  of  the  parties,  but  shouU. 
notwithstanding  such  an  event,  be  proceeded  in,  and  the  matters  at  iamie  det6^ 
mined  in  the  same  manner  as  if  such  an  event  had  not  occurred.*'  b  to 
proceeded  to  state  as  to  all  excepting  the  final  award,  that  Morrison,  his  beii^ 
executors,  administrators,  and  successors,  did  every  thing  which  by  the  bjq 
deed  of  submission  they  were  bound  to  do,  and  as  to  the  residue  not  excepted, 
that  no  final  decree  was  made. 

The  third  plea,  as  to  ail  except  what  regartied  the  money  directed  to  be  pud* 
or  penalty  directed  to  be  paid,  alleged  performance  by  Morrison  in  his  IJkawf' 
and  his  heirs,  executors,  and  successors,  after  his  death,  and  as  io  (he  p'^ 
excepted*  that  no  sum  and  no  penalty  was  directed  to  be  paid. 
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Tne  foarth  plea  began  by  excepdng  what  waa  excepted  in  the  introduction 
to  the  second  plea,  which  related  to  a  final  award,  ami  then  pleaded  that  Mor 
rison,  his  heirs,  4^c»,  did  perform  every  covenant  in  the  said  deed  or  instrument 
of  ^taWnission  as  to  ail  interim  orders ;  and  then,  as  to  what  was  excepted, 
namelv,  as  to  a  final  decree ;  that  after  the  making  the  said  deed,  or  instrument 
of  submission,  and  before  the  arbitrators  gave  forth,  pronounced,  or  made  an> 
*4371  ^"^^  award,  order,  arbitrament,  sentence,  decree  arbitral,  final  end  and 
'J  ^determination,  and  before  tbe  umpire  or  oversman  fave  forth^  pro- 
nouDc^l,  or  made  any  umpirage  under  or  by  virtue  of  the  said  deed  cr  instru* 
ment  of  submission,  to  wit,  on  the  7th  of  October,  in  the  year  182<»,  the  said 
iBneas  Morrison  died.   • 

The  fifth  plea  alleged  that  JSneas  Morrison  die:?  befo;?  any  decree  arbitral, 
either  interim  or  final. 

The  course  which  the  argument  took,  makes  it  immaterial  to  pursue  the 
other  pleas. 

To  the  second  and  third  pleas,  the  plaintiffs  below  u.  their  replication  stated 
all  the  proceedings  under  the  submission  down  to  a  final  award,  by  which 
Morrison*8  executors  were  directed  to  pay  a  sum  of  1600/.,  and  to  deliver  up 
a  certain  letter  of  credit,  or  pay  500/.,  averring  that  all  ihese  proceedings  were 
valid  according  to  the  law  of  Scotland.  And  tho  allied  the  breaches  in  not 
paying  the  1500/.,  and  in  neither  delivering  up  the  letter  of  credit,  nor  paying 
the  5&/.  which  was  the  alternative. 

The  defendants  rejoined,  protesting  that  the  submission  was  revoked  by  the 
death  of  Morrison ;  and  averred  as  to  the  non^performanoe  of  the  final  award, 
that  Morrison  died  insolvent. 

The  plaintifis  thereon  demurred.  The  material  ground  of  the  demurrer  was 
mat  clause  in  the  deed  called  the  submission,  by  which  it  was  expressly  pro- 
vided that  the  submission  should  not  vacate  or  expire  by  the  insolveney  of 
either  of  the  parties. 

The  defendant  joined  in  demurrer. 

To  the  fourth  plea,  the  plaintiftB  in  the  Action  demurred,  and  for  cause  of 
demurrer  showed  that  by  the  submission  in  the  fourth  plea  mentioned,  it  was 
expressly  provided  that  the  submission  should  not  expire  by  death  of  either 
of  tbe  parties.  The  defendant  joined  in  this  demurrer. 
tiotn  '^^  ^^  ^^^  P^^^«  ^hich  ii^  substance  relied  upon  the  *death  of  Mor- 
J  rison  before  any  award  interim  or  final,  the  plamtiff*  demurred,  and 
showed  for  cause,  the  express  provision  in  the  submission  that  it  should  not 
vacate  or  expire  through  the  decease  of  either  of  the  parties,  but  should,  not- 
withstanding such  an  event,  be  proceeded  in. 

The  defendant  joined  in  this  demurrer.  This  was  the  substance  (as  far  as 
it  is  material  to  state  them)  of  the  pleadings. 

Brodriek  for  the  plaintiff  in  error.  The  fourth  and  fifth  pleas  containing  no 
reference  to  the  second  and  third,  which  set  out  the  stipulation  for  the  validity 
of  ^  award,  notwithstanding  the  previous  death  of  either  of  the  parties,  the 
only  qnesuon  on  the  fourth  and  fifth  pleas  is,  whether,  if  the  death  of  one  of 
the  parties  to  a  submission  be  a  revocation  of  the  arbiurator's  authority,  a  surety 
for  the  performance  of  an  award  is  liable  in  respect  of  its  non*performance, 
where  the  award  has  been  made  subsequently  to  such  death. 

That  the  death  of  one  of  the  parties  previous  to  the  award  operates  as  a 
revocation  of  the  arbitrator's  authority  is  dear  from  VifnioT'n  case,  8  Rep.  82  a; 
even  where  the  authority  is  created  by  order  of  Nisi  Prius  afbr  verdict  taken 
for  the  plaintiff.  Potts  v.  Ward^  1  Marsh.  M6;  Tkmtmnt  v.  Hartop,  7  Taunt. 
571 ;  CoiniitT  V.  Johmon^  2  B.  4p  A.  394.  In  like  manner  the  marriage  of  a 
woman  is  a  revocation  of  a  submission  made  when  she  was  sole.  Chamlty  v^. 
ffuutanley^  5  East,  2M. 

If,  then,  the  authority  be  revoked,  can  the  suwty  be  called  on  to  do  thm 
whiqh,  if  the  execnton  of  the  party  to  the  submissioa  had  done,  they  must  havp 
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done  on  their  own  account,  and  could  never  have  charged  against  the  aaseti  of 
their  testator?  The  surety  is  only  liable  to  perform  what  ought  to  be  per> 
formed  under  the  deed  *of  submission ;  but  if  the  executors  of  the  party  r^A^a 
were  not  bound  to  do  any  thing  under  that  submissiouv  why  should  the  ^ 
surety  ?  he  cannot  be  liable  except  in  respect  of  a  relbsal  to  Iblfil  a  Mnd  le^ 
obligation.  Arlington  v*  Merrick^  %  Wnis«  Sannd.  414,  n.  4;  fFesion  ▼.  Bar^ 
ion,  4  Taunt  073. 

Upon  the  demurrer  to  the  Tejotnder  to  the  replication  to  the  second  and  third 
pleas  arises  the  question,  Whether  a  covenant  to  perform  an  award  made  afkr 
the  death  of  one  of  the  parties  to  a  submission  can  be  enforced  ?  But  such  a 
stipulation  is  incompatible  with  the  nature  of  a  submission,  which  cannot  by 
any  means  be  extended  beyond  the  life  of  the  party.  Such  a  submission  is 
revoked  by  the  death  of  the  party,  just  as  a  power  of  attorney.  latL  s.  66.  A 
letter  of  attorney  to  deliver  livery  of  seisin  aAer  the  death  of  the  feoffor  is  void. 
Co.  Litt.  52  b. ;  Roll.  Abr.  Feoffment,  1 ;  Bac.  Abr.  Auihority  (E.)  So  pay- 
ment to  an  attorney  after  the  death  of  the  principal,  frallaee  t.  Cook, 
SEsp.  117. 

Roby  V.  Tkoelvea,  Styles,  483;  7\fler  v.  Jonei,  3  B.  &  G.  144 ;  and  Clarkt 
v.  CroftB,  4  Bingh.  143,  are  distinguishable.  The  first  turned  on  a  copyhold 
custom,  which  is  equivalent  to  a  law ;  and  in  the  two  latter  the  authority  was 
not  by  act  of  the  parties,  but  by  rule  of  court,  and  that,  after  a  verdict  had  been 
taken  for  a  sum  certain.  Dow$e  v.  Coxe,  3  Bingh.  20,  has  been  reversed  on 
error,  6  B.  dc  G.  255. 

The  executory  of  the  party,  therefore,  would  not  have  been  liable  to  perform 
an  award  executed  after  his  death,  notwithstanding  an  express  stipulation  to 
that  effect ;  and  if  the  executors  would  not  be  liable,  the  surety  could  not  be 
called  on  to  do  more  than  his  principal. 

^Campbeil,  contra,  relied  on  TS/ler  v.  Jones,  and  Garke  v.  Crqfti^  r«iio 
contending  that  there  was  no  substantial  distinction  between  a  submis-  1- 
sion  by  act  of  the  parties  and  a  submission  under  a  rule  of  court  or  order  of 
Nisi  Prius.  Downe  v.  Coxt  was  reversed  solely  on  the  ground  that  the 
attorneys  in  the  cause  could  not  enter  into  a  valid  submission  for  certain 
infants,  who  were  parties. 

Cur.  adv.  mtH. 

Alxxandxr,  G.  B.,  after  stating  the  pleadings  as  above,  proceeded  to  deliver 
the  judgment  of  the  Gourt 

Two  questions  have  been  principally  argued,  one  of  which  is  a  question  oo 
the  merits;  the  other  appears  to  me  to  (^  of  form  only,  but  upon  which  it 
depends  whether  the  Gourt  can  get  at  the  merits. 

The  question  upon  the  merits  is.  Whether  the  award  is  invalid,  because 
some  of  the  proceedings  were  bad,  and  the  award  itself  was  made  after  the 
death  of  Morrison,  one  of  the  submitting  parties  f 

What  I  consider  as  a  question  of  form  is.  Whether  the  pleadings  have  been 
so  managed  on  the  part  of  the  defendants  in  error;  that  the  Gourt  can  take 
notice  of  that  clause  in  the  submission,  which  it  is  contended  preserves  the 
validity  of  the  award,  notwithstanding  the  death  of  Morrison  before  it  was 
made? 

The  argument  has  mainly  arisen  on  the  second  and  third  pleas,  and  on  the 
fourth  and  fifth  pleas,  together  wiA  the  subsequent  parts  of  the  record  applica- 
ble to  those  pleas.  The  fourth  and  fifth  pleas,  and  the  subsequent  pleading 
applicable  to  them,  is  what  first  calls  for  our  attention. 

The  fourth  and  fifth  both  say  the  award  is  invalid,  because  Morrison  died 
before  it  was  made. 

The  defendants  in  error  say  by  their  demurrers  that  fact  is  indifferent 
because  there  is  an  express  provision  *in  the  submission,  that  the  author-  i-«j^| 
ily  should  not  expire  by  death*  L  *** 
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In  order  to  shut  out  this  clause  by  the  form  of  the  pleading,  it  is  said  that 
those  pleas  and  the  demurrers  to  them,  must  be  treated  and  considered  as  if  no 
other  pleas  had  appeared  on  the  record,  and  that  no  facts  can  be  transferred 
from  any  other  part  of  the  record,  in  order  to  enlarge  the  statement  or  supply 
the  deficiencies  of  these  particular  pleas ;  and  tliat,  therefore,  inasmuch  as  no 
part  of  the  instrument  of  submission  is  stated  either  in  the  fourth  or  fiflh  pleas, 
it  follows  of  course  that  it  does  not  appear  upon  these  pleas  or  ^at  part  of  the 
record  connected  with  them,  that  the  deed  of  submission  contains  any  agree- 
ment  or  clause  like  that  relied  upon,  namely,  that  it  should  not  be  vacated  by 
the  death  of  either  of  the  parties  before  the  award.  , 

The  consequence  of  which  would  necessarily  be,  that  the  award  would  be 
void  by  the  general  law,  as  being  made  af\er  the  death  of  one  of  the  parties. 

If  these  premises  were  true,  the  conclusion  would  seem  to  follow.  But  are 
they  true  ?  We  think  not.  Admitting,  that  in  ordinary  cases  you  cannot  trans- 
fer to  one  part  of  the  record  what  is  stated  in  another,  yet  if  that  plea  or  part 
of  the  record  which  appears  deficient  does  itself  refer  to  another  which  supplies 
that  deficiency,  then  we  may  avail  ourselves  of  such  reference. 

Now  here  there  is  such  a  reference.  The  second  plea  sets  oat  the  deed  of 
submission  at  large,  with  the  clause  in  question  in  it. 

The  fourth  and  fifih  pleas  novf  under  discussion,  do  refer  to  the  second  pleai 
and  the  deed  of  submission.  The  fourth  plea  begins  by  exeepdng  what  in 
excepted  in  the  introduction  to  the  second  plea,  (by  mistake  it  is  called  the 
first,  where  there  is  nothing  excepted,)  then  it  proceeds  to  say,  that  Morrison 
in  his  lifetime,  and  his  heirs,  &c.,  did  perform  every  covenant,  clause,  and 
*4421  ^g^^^^^^^  *^P^c\^^d  in  the  said  deed  or  instrument  of  tubnutsioni 
-^  which  he,  his  heirs,  Ate,  ought  to  have  performed  as  to  any  interim 
decree,  and  as  to  the  residue  which  is  before  excepted,  he  says,  that  aAer 
making  of  the  said  deed  or  instrument  of  aubmiaeion^  and  before  any  final 
award,  Morrison  died.  Now  here  is  an  express  reference  to  the  introduction 
to  the  second  plea,  in  which  the  submission  is  found,  and  an  express  reference 
to  the  deed  or  instrument  of  submission,  which  is  to  be  found  nowhere  else 
except  in  the -second  plea.  All  these  constitute  a  clear  reference  to  the  sub- 
mission, as  stated  in  the  second  plea ;  and  the  Court  thinks  such  reference 
warrants  the  defendants  in  error,  in  their  demurrer  to  such  plea,  to  refer  to  the 
provision  in  the  submission,  as  stated  in  the  second  plea,  which  provides  that 
it  shall  not  expire  by  the  death  of  either  of  the  parties. 

In  this  way  we  think,  that  we  are,  upon  the  particular  circumstances  of  this 
case,  relieved  from  those  difiiculties  which  it  has  been  contended  the  rules  of 
pleading  oppose  to  our  getting  at  the  real  merits  of  the  cause. 

This  brings  me  to  that  question.  It  is.  Whether  the  clause  inserted  in  the 
submission  is  vain  and  nugatory;  whetlier,  if  parties  so  stipulate,  an  award  is 
not  good  though  made  after  the  death  of  one  of  them  ? 

It  appears  to  the  Court  that  many  cases  have  decided  it. 

We  do  not  doubt,  that  where  there  is  no  express  stipulation  upon  the  subject, 
the  act  or  death  of  a  party  will  revoke  the  authority  given  to  an  arbitrator,  and 
render  an  award  made  after,  null  and  void. 

But  the  question  here  is,  whether  the  parties  cannot  validly  and  effectively 
stipulate  that  death  shall  not  revoke  it. 

This  point  seems  perfectly  established.  It  is  somewhat  curious  to  trace  the 
history  of  the  practice  upon  this  subject. 

M431       *^"  1817,  the  case  of  Touaaaint  v.  Hartop  came  before  Lord  Chief 
-^  Justice  GiBBS  and  the  Court  of  Common  Pleas. 

In  that  case  there  was  no  provision  of  this  sort.  The  Court  set  the  award 
aside.  But  the  Lord  Chief  Justice  said,  *'  This  will  be  no  general  inconveni« 
ence,  because  in  future  rules  a  provision  will  be  made  for  the  case." 

In  Cooper  v.  Johnaon,  in  1819,  which  was  a  case  of  the  same  description, 
the  Court  of  King's  Bench  did  the  same  thing.     But  Lord  Chief  Justice 
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ABBOTT  saidy  **It  may  be  proper  in  orders  in  Nisi  Piius,  in  fatnre,  to  imerti 
clause  to  obviate  the  inconvenience  arising  from  the  death  of  either  party  before 
winlriwflr  the  award." 

hiBbmdM  v.  Prettargh^  17  Yes.  232,  in  1810,  Lord  Eldon  says,  **V  die 
means  of  settling  terms  of  a  purchase  are  an  award  and  umpirage,  the  temis, 
tmlena  otherwise  eaniracied^  must  be  settled  while  the  parties  are  livuif^." 

It  is  dear  that  all  the  three  courts  prospectively  considered  this  provtBun  ai 
the  means  of  preventing  this  inconvenience.  Accordingly,  when  these  man 
are  resorted  to,  they  act  upon  it. 

7\^ler  V.  Jonee  (1824)  is  exactly  in  point;  Clarke  ▼•  Onfie  (1827)  ii  alse 
exactly  in  point 

The  case  of  Dowee  v.  Coo?,  (1825,)  in  the  Common  Pleas,  is  every  wzj  u 
authority  upon  this  point  It  was  reversed,  but  it  ii  said,  in  Clarke  v.  Cr^t^ 
upon  other  grounds. 

Every  view  of  justice  and  convenience  is  in  favor  of  these  authorities. 

This  is  the  answer  to  the  argument  on  the  fourth  and  fifth,  and  also  on  the 
second  and  third  pleas. 

But»  independcnitly  of  this,  there  is  another  answer  to  the  second  and  third 
pleas.    In  ue  replication  to  these  pleas,  afler  detailing  with  great  minnteneai 
all  the  prooeedincs,  it  avers  that  these  proceedings  are  valid  and  ^effectual  r-^^ 
according  to  the  law  of  Scotland.   That  fact  is  not  traversed  as  it  might  * 
have  been,  therefore  it  is  admitted. 

It  stands  admitted  upon  those  pleas,  and  the  replication  to  them,  and  the 
subsequent  pleading  u]x>n  that  part  of  die  case,  that  by  the  law  of  Scotbod  aL 
these  proeeedings  under  the  submission  are  valid. 

Wo  all  agree  in  thinking  that  the  judgment  must  be  affirmed. 

Judgment  affinned 
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EIGHTH  and  NINTH  TEARS  of  the  REIGN  of  GEORGE  IV.,  1838. 


MEMORANDA. 

On  the  28th  of  January,  Sir  Charles  Wetherell  was  appointed  his  Majesty's 
Attorney  General,  in  the  room  of  Sir  James  Scarlett. 

liOrd  Chief  Justice  Best  was  prevented  by  severe  illness  from  attending  in 
Court  subsequently  to  the  3d  of  February. 


•448]  ^DOE  dem.  TILT  v.  STRATTON. 

Where  a  tenant  entered  onder  an  agreement  for  a  leaao  for  seven  years,  which  was  never 
oxecated:  Held,  that  he  was  not  entitled  to  notice  to  quit  at  the  end  of  the  seven  years. 

Thk  lessor  of  the  plaintiff  had  entered  into  an  agreement  to  grnnt  the 
Q^fendant  a  lease  of  the  premises  described  in  the  declaration,  for  neven  y^ars, 
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to  oommence  on  the  29th  of  September.  1820.  The  lease  was  never  executed, 
but  the  defendant  occupied  the  premises,  and  paid  the  rent  which  was  to  have 
been  reserved  by  the  lease.  On  the  29ih  of  September*  1827,  the  defendant 
having  received  no  notice  to  quit,  refused  to  deliver  up  the  premises  to  the  lessor 
of  the  plaintiff,  whereupon  the  present  action  was  commenced. 

At  the  trial  before  Bbst,  C.  J.,  Middlesex  sittings  aAer  Michaelmas  term 
last,  a  verdict  was  taken  for  the  lessor  of  the  plaintiff,  with  liberty  for  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  tbtt  he 
was  entided  to  notice  to  quit. 

JotUMf  Serjt.,  accordingly  now  moved  to  enter  a  nonsuit,  on  the  ground  tfiat 
the  defendant  held  as  a  mere  tenant  from  year  to  year,  and  as  such,  was  entitled 
to  notice  to  quit.  He  admitted,  that  though  a  tenant  who  holds  under  an  agree- 
ment for  a  lease  might  be  said  to  hold  under  the  terms  of  the  lease,  as  to  rent 
and  repairs,  Slc,^  yet,  if  the  lease  were  never  executed,  he  must  also  hold  lob- 
ject  lo  all  the  incidents  of  a  tenancy  from  year  to  year,  and  would  only  so  far 
be  bound  by  the  terms  of  the  lease  as  was  compatible  with  such  incidents. 
Bamerion  v.  Steady  8  B.  dlt  C.  478 ;  Mann  v.  Lovejoy^  1  Ryan  A  Moodj, 
856.  If  it  were  otherwise,  the  parties  would  be  on  unequal  terms ;  the  liod- 
lord  having  the  benefit  of  the  stipulations  contained  *in  the  lease,  and  p, . .. 
the  tenant  not  having  the  seven  years*  interest  in  the  term.  ^ 

Bbst,  G.  J.  We  should  multiply  notices  to  quit  unnecessarily  if  we  hdd 
Ihat  this  action  did  not  lie.  Within  the  seven  years  the  defendant  could  not 
have  been  turned  out  without  notice ;  but  at  the  end  of  the  seven  years  the 
contract  itself  gives  him  suflieient  notice.  The  point  is,  in  effect,  decided  in 
Dot  dem.  Bioomfield  v.  SmUhf  6  East,  520,  and  Doe  dem,  Oldtrthaw  v.  Breack 
6  Esp.  N.  P.  G.  100. 

Park,  J.,  concurred. 

BuRRonoH,  J.  During  the  seven  years,  notice  would  have  been  necessary, 
but  not  at  the  end  of  that  period. 

Gasslxb,  J.  Notice  was  not  necessary  in  this  case,  nor  does  the  agreemeat 
give  one  party  any  advantage  over  the  other. 

Rule  refused. 


•SCALES  V.  PICKERING.  ["M 

By  8.  32  of  a  private  act  of  Parliament,  a  water  company  was  empowered  to  "  bretk  op 
the  soil  ana  pavement  of  roade,  higbwaye,  footwiye,  commons,  streets,  lanes,  alleys 

Iiatsages,  and  pablic  places,'*  provided  (s.  34)  that  they  should  not  enter  any  private 
ands  without  the  consent  of  the  owner:  Held,  that  the  company  bad  no  authoriiy.  with- 
out the  consent  of  the  plaintiff,  to  enter  a  field  of  his,  over  which  there  was  a  pobiic 
footpath. 

Bt  47  G.  8,  sess.  2,  c.  72,  **An  act  for  better  supplying  with  water  die  inha- 
bitants of  the  parish  of  Stratford  le  Bow,"  and  several  other  parishes,  hamlets, 
townships,  and  places  adjacent,  the  company  of  proprietors  of  the  East  London 
"Water-works  are  empowered,  (section  82,)  by  themselves,  their  deputies,  officers 
agents,  servants,  workmen,  and  assistants,  to  make,  complete,  and  maintain  water- 
vrorks,  aqueducts,  reservoirs,  water«wheels,  steam  engines,  and  other  engines, 
pipes,  and  other  works  necessary  for  the  purposes  of  that  act,  in  the  parishes, 
places,  dec.,  therein  named ;  and  to  supply  the  same  with  water  from  die  river 
Lee,  and  to  make  such  and  so  many  feeders,  tunnels,  and  shafts,  and  to  make, 
erect,  and  set  up  such  and  so  many  sluices,  weirs,  engines,  steam  engines,  abd 
other  machines  for  supplying  the  said  water-works  with  water,  and  for  any 


448] 


4  Bingham.  583 


other  purposes  for  the  makingy  maintaining,  and  using  of  such  water^works  as 
they,  the  said  company,  and  their  successors  shall  from  time  to  time  think 
proper  and  expedient. 

And  for  the  purposes  of  duttibuting  such  water  to  the  different  inhabitants, 
and  efiectuating  the  several  purposes  of  the  act,  "it  shall  and  may  be  lawful  to 
and  for  the  said  company  of  proprietors  and  dieir  successors,  and  to  and  for 
their  agents,  officers,  workmen,  and  servants,  to  dig  and  break  up  the  sM  and 
pavement  of  any  of  the  roade,  highwaye^  footwaye^  eommione^  etreeie,  lanes^ 
alleys^  passages^  and  public  places^  within,  adjacent,  and  near  unto  the  said 
parishes,  townships,  hamlets,  and  places,  and  to  sink  and  lay  pipes,  trunks,  and 
other  conveniences  for  the  purposes  aforesaid/' 

M49n  *'*  Provided  always,  (section  84,)  that  nothing  in  this  act  contained 
^  shall  authorize  or  empower  the  said  company  of  proprietors,  or  any 
other  person  or  persons  acting  by  or  under  their  authority,  to  make  any  aque- 
duct, tunnel,  feeder,  or  other  works  for  the  supply  of  water,  across  or  over,  or 
to  enter  into  or  upon  the  private  lands  and  grounds  of  any  body  soever,  with* 
oui  the  content  of  the  owner  or  owners,*  proprietor  or  proprietors,  and  occu- 
pier or  occupiers  thereof,  or  into  or  upon  any  commons,  commonable  lands  or 
fields,  or  waste  lands,  without  the  consent  of  the  lord  of  the  manor  or  other 
owner  or  owners  thereof."  ' 

By  section  41,  after  reciting  that  a  map  or  plan,  describing  the  places  where 
the  reservoirs  were  to  be  made,  had  been  deposited  with  the  clerks  of  the 
peace  for  the  counties  of  Middlesex  and  Essex,  it  was  enacted,  **  that  such  map 
or  plan  should  remain  in  the  custody  of  the  clerks  of  the  peace  for  the  time 
being;  that  persons  interested  should  have  liberty  to  inspect  and  copy  the 
same;'^  and  *<that  the  said  company  ehall  not  make  any  other  reservoir  or 
reservoirs,  aqueduct ,  feeder ,  or  tunnel,  or  have  any  right  or  authority  to  take 
any  other  land  for  making  any  other  reservoir  or  reservoirs,  or  for  making  any 
aqueduct,  feeder,  or  tunnel  for  the  supply  of  any  water,  than  the  reservoir  ot 
renervoirst  aqueduet,  feeder,  or  tunnel  in  the  said  map  or  plan  described,  nor, 
in  making  the  said  reservoir  or  reservoirs,  aqueduct,  feeder,  or  tunnel,  deviate 
more  than  twenty  yards  of  three  feet  each  from  the  place  or  places,  line  or 
course  described  in  the  said  map  or  plan,  without  the  consent  in  writing  of  the 
person  or  persons,  body  or  bodies,  politic  or  corporate,  in,  or  through,  or  upon 
whose  lands  any  such  reservoir  or  reservoirs,  aqueduct,  feeder,  or  tunnel  shall 
be  erected  or  made." 

The  plaintiff  being  possessed  of  a  field  in  one  of  the  parishes  mentioned  in 
H^iCf]  ^^®  ^^^  ^^®'  which  there  was  a  ^public  footway,  the  defendant,  on  the 
-^  part  of  the  company,  entered  it  without  the  plaintiff's  consent,  dug  up 
the  soil  for  the  purpose  of  laying  the  company's  pipes,  destroyed  the  fences, 
and  otherwise  did  considerable  damage.  The  plaintiff  thereupon  brought  the 
present  action,  on  the  ground  that  there  was  nothing  in  the  above  act  to  author- 
ize such  a  proceeding  without  his  consent. 

At  the  trial  before  Bbst,  C.  J.,  Middlesex  sittings  after  Trinity  term  last,  a 
verdict  was  taken  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  set  it 
aside,  if  the  Court  should  be  of  opinion  that  the  statute  authorized  the  defendant, 
on  the  part  of  the  company,  to  proceed  without  the  plaintiff's  consent.  The 
Chief  Justice,  however,  was  clearly  of  opinion  that  it  did  not.  The  plan 
required  by  the  forty-first  section  was  not  produced. 

fViide,  Serjt.,  on  the  part  of  the  company,  having  obtained  a  rule  nisi  to  set 
aside  the  verdict,  on  the  ground  that  the  defendant  was  authorized  by  the  act  to 
enter  the  plaintiff's  close  without  his  consent,  the  close  being  traversed  by  a 
public  footway. 

Toddy,  Serjt.,  who  showed  cause,  relied  on  the  proviso  in  the  thirty-fourth 
section,  as  restraining  the  operation  of  the  thirty-second,  and  contended,  that 
even  in  the  thirty-second  the  word  footumy  ought,  from  the  context,  to  be  taken 
to  mean  a  paved  footway  in  the  town,  and  not  a  mere  path  over  a  private  field, 
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the  object  of  the  eeetioQ  beings  the  distribatioii  of  water  among  iIm  inhabdan 
of  a  town  district.  The  defendanty  too*  ought  to  have  shown  thit  he  had  m 
deviated  from  the  plan  required  by  the  forty-firet  section. 

Wiide,  Whenever  a  power  is  ffivon*  the  means  of  exercising  it  are  given  &t 
the  same  time :  but  the  water  *cottla  not  be  distributed  unless  it  were  fint  p,^. 
conveyed  to  the  spot;  and  as  to  the  assistance  to  be  derived  from  die  L 
context*  the  next  word  to  footway  m  comfnom  ;  which  shows  deailj  tiut  the 
powers  of  the  company  were  not  to  be  confined  to  the  streets  of  s  lovn. 
besides,  the  object  of  the  act  was  manifestly  to  supply  with  water  a  new  aal 
increasing  district*  and  it  was  convenient  to  lay  down  the  pipes  befon  tke 
streets  were  paved  and  finished.  The  forty-first  section  apj^ed  only  to  ^e«^ 
voirs,  and  matters  connected  with  them ;  for  a  plan  of  the  situation  of  the  pipes 
could  not  be  made  before  the  houses  were  erected,  the  positioo  of  each  bnocb- 
pipe  depending  upon  the  structure  of  each  house.  But  that  seclioa  ihovtd 
that  a  supply  of  water  was  to  be  secured,  whidi  was  to  be  distributed  aoder 
the  powers  of  the  thirty«eecond ;  and  such  distribution  would  be  impoMiUe 
unless  the  company  were  authoriied,  without  the  consent  of  the  owner  of  ihe 
soil,  to  place  their  pipes  under  any  kind  of  public  way  between  the  reiem«! 
and  the  houses :  the  power,  if  not  conferred  by  the  present  act,  mmt  be 
obtained  by  another  application  to  Parliament. 

Best,  C.  J.  I  entertain  not  the  least  difficulty  on  the  oonstmetioB  of  dw 
act;  but  as  it  was  said  the  company^ could  not  go  on  without  a  fresh  applie- 
tion  to  Parliament  if  the  point  were  determined  against  theoiv  I  reserved  it  for 
the  consideration  of  the  Court.  What  is  the  case?  The  public  has  aooibtf 
right  over  the  field  of  the  plaintiff  than  to  pass  along  it  in  a  certain  tnck;  lob- 
ject  to  that,  it  is  the  absolute  property  of  the  plaintiff*.  The  defendants,  nem- 
theless,  have  entered  his  field,  have  prostrated  his  fences  and  banks,  asd  afier 
doing  much  other  injury,  have  laid  down  their  pipes,  which  will  reqoire 
frequent  repair,  and  fresh  disturbance  of  *the  soil.  But  the  defendants  ^^^ 
have  no  right  to  take  the  plaintiff's  soil  without  compensation,  and  the  ^ 
legislature  has  wisely  provided  that  such  compensation  shall  be  paid  beibre- 
hand ;  for  if  it  were  otherwise,  bankrupt  companies  might  enter  upoo  isr 
roan*8  land  to  carry  on  schemes  which  they  could  not  afterwards  paj  for. 
They  who  enter  in  such  cases  must  cleariy  show  their  authority;  aad  if  die 
words  of  the  statute  on  which  thev  rely  be  ambiguous,  every  piesumptioo  ii  tB 
be  made  against  the  company  and  in  favor  of  private  property.  If  such  acoi- 
struction  were  not  adopted,  acts  would  be  framed  ambiguooaly  in  order  to  loD 
parties  into  security.  It  is  clear«  however,  that  under  the  thirty-second  neiiot 
of  this  act,  the  company  has  no  power,  without  the  coneent  of  the  owners,  to 
enter  on  property  for  the  purpose  of  carrying  their  pipes  over  a  dtstriet  «f 
country  before  they  come  to  the  place  of  distribution,  but  only  to  enter  ibr  die 
purpose  of  diiiribuimg  the  water;  and  construing  the  word  fooiway  fro*  dv 
company  in  which  it  is  found,— ^' Me  $oU  and  pavetmni  of,''*  **  gtruls,  "^k^ 
**/>aMa^es,"— the  legislature  appears  to  have  meant  those  paved  footwi?9  ia 
large  towns  which  are  too  narrow  to  admit  of  carriages  and  hones.  This  ii 
the  construction  I  should  put  on  the  clause,  without  referring  to  the  proriso  is 
the  thirty-fourth  section,  but  that  section  must  be  considered  as  forming  put  of 
the  thirty-second,  and  the  office  of  a  proviso  is  to  restrain  the  operation  of  ok 
enacting  clause.  The  proviso  expressly  excludes  footways  over  pnVite 
grounds,  which,  as  well  as  commons,  are  not  to  be  entered  for  the  purposes  oi 
the  act  without  the  consent  of  the  owner  or  the  lord  of  the  manor.  The  ihirtv 
second  section,  therefore,  applies  only  to  footways  where  there  is  no  prirs« 
owner  of  the  soil;  and  the  plaintiff  is  entitled  to  retain  his  verdict  for  the  aoa«- 
thorized  act  of  the  defendant. 

*Pabk,  J.     I  am  cleariy  of  opinion  that  there  is  nothing  in  the  case.  r,^j} 
It  is  a  wise  rule  in  the  construction  of  private  acts  of^  parliament  that  they  ^ 
should  be  construed  strictly.     The  word  footway  here,  no$cUur  a  iocut,  a 
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i^hieh  there  is  no  reference  whatever  to  privmte  rvhti.  ^The  ioU  and  pao^ 
wnerU  of  footwayn^  rainman#»  $treet$f  ianu^  wey^,  pa98age$^  and  pMic 
pinees.  Section  32  must  be  read  as  part  of  the  same  claase  as  section  84 ; 
and  under  the  proviso  in  section  84,  the  company  are  not  only  not  to  make  any 
work  for  the  supply  of  water,  but  are  not  to  enter  into  any  private  land  without 
the  consent  of  the  owner.  The  word  commom  evidently  refers  to  those  small 
patches  of  waste  land  sometimes  lying  by  the  side  of  a  road,  the  property  of 
which  belongs  to  the  lord  of  the  manor;  and  where  that  is  known  to  be  the 
case,  his  consent  is  to  be  obtained. 

BuRROvoH,  J.  Ijooking  at  the  general  purview  of  the  act,  and  the  context, 
it  is  clear  that  the  word  fooiwmy  means  one  of  those  paved  ways  running  by 
adjacent  buildings,  and  not  a  path  over  a  private  ifronnd. 

Gasblvb,  J.  I  think  it  clear  that  the  company  b  not  entitled  to  enter  a 
private  ground  without  the  consent  of  the  owner.    'The  nde  must  be 

Dischaiged. 
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Tke  defendtnt  had  ifiven  the  plainriflT bills  f«r  goods,  whiell  bill*  had  been  trantforred  to  i 
third  person ;  but  at  the  time  of  the  trial  of  ao  action  for  the  value  of  the  goods,  thongh 
not  at  the  commencement  of  the  action,  they  were  again  in  the  plaintiff's  hands,  over- 
duo  and  unpaid  by  the  defendant :  Held,  he  was  liable,  notwithstanding  be  bad  given 
the  bills. 

This  wis  an  action  brought  to  recover  237/.|  alleged  to  be  due  from  the 
defendant  for  embroidery.  At  the  trial  of  the  cause  before  Burbovoh,  J., 
Middlesex  sittings  aAer  Trinity  term,  it  appeared  in  evidence,  that  the  defend- 
ant had  accepted  two  bills  drawn  upon  him  by  the  plaintiff  in  respect  of  the 
acconnt  between  them,  one  for  lOOi.,  and  another  for  146/. ;  that  these  bills 
had  been  transferred  by  the  plaintiff  to  merchants  in  the  city ;  but  that  aftei 
the  commencement  of  the  action,  though  before  trial,  they  were  again,  without 
any  money  having  passed,  placed  in  the  plaintiff's  hands,  where  they  remained 
at  the  time  of  the  trial  oveniue  and  unpaid  bv  the  defendant*  It  was  objected 
by  the  defendant's  counsel,  that  on  this  proof  the  plaintiff  should  be  nonsuited, 
inasmuch  as  it  did  not  appear  that  the  bills  had  been  paid  by  the  plaintiff,  and 
the  defendant  might  still  be  liable  on  them.  The  learned  Judge  overrated  this 
objection,  and  directed  the  junr,  that  as  the  defendant  had  not  paid  the  bills, 
anid  they  were  again  in  the  plamtiff 's  hands,  the  cireumstance  of  their  having 
been  in  the  hamb  of  a  third  person  amoonted  to  nothing,  and  could  not  affect 
the  plaintiff's  right  to  recover. 

Jones,  Seijt,  now  moved  for  a  rule  m'st  to  enter  a  nonsuit  or  have  a  new 
trial  on  the  above  objection.  He  cited  Kearilake  v.  Morgan^  5  T.  R.  513, 
and  Dangerfidd  v.  Wilby,  4  Esp.  169,  to  show  that  a  party  to  whom  a  bill  or 
«455l  note  has  been  given  in  respect  of  a  debt  must  prove  that  *the  debtor  is 
^  no  longer  liable  on  the  instrament,  before  he  can  sue  on  the  original 
consideration.  That  at  the  time  this  action  was  commenced,  the  only  time 
to  which  the  Court  could  look,  the  defendant  was  dearly  liable  on  these 
bills,  they  being  then  in  the  hands  of  a  third  party,  and  not  taken  up  by  the 
plaintiff. 

Bkst,  C.  J.  There  is  no  evidence  of  these  bills  having  been  transferred  to 
the  indonees  for  consideration,  and  they  were  sent  back  to  the  plaintiff  without 
any  money  passing.  The  authorities  show,  tliat  if  the  bills  had  remained  in 
the  hands  of  third  persons,  that  would  have  been  a  defence  to  the  actiont 
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the  object  of  the  seotion  beings  the  dietribntioii  of  water  ftmoDg  ihe  inhabiiaiii 
of  a  town  distriet.  The  defiuidaiity  loo»  ought  to  have  ahowii  that  he  hidiot 
deviated  from  the  plan  required  by  the  forty-first  section. 

Wiide,  Whenever  a  power  is  given,  the  means  of  ezereisii^  it  are  gifciit 
the  same  time :  but  the  water  *coaki  not  be  distributed  unless  it  were  fint  r^^. 
conveyed  to  the  spot;  and  as  to  the  assistance  to  be  derived  from  the  ^ 
context,  the  next  word  to  footway  is  commom  ;  which  shows  dearly  that  tke 
powers  of  the  company  were  not  to  be  confined  to  the  streets  of  a  tova. 
Besides,  the  object  of  the  act  was  manifestly  to  supply  with  water  a  new  aod 
increasing  district,  and  it  was  convenient  to  lay  down  the  pipes  before  tlie 
streets  were  paved  and  finished.  The  forty*first  section  applied  only  to  ic9e> 
voire,  and  matters  connected  with  them;  for  a  plan  of  the  situation  of  the  pipe 
could  not  be  made  before  the  houses  were  erected,  the  position  of  eadi  brudh 
pipe  depending  upon  the  structure  of  each  house.  But  that  sectioD  ihovtd 
that  a  supply  of  water  was  to  be  secured,  which  was  to  be  distributed  aoder 
the  powers  of  the  thirty«second ;  and  such  distributioD  woold  be  impoisible 
unless  the  company  were  authorixed,  without  the  consent  of  the  owner  ef  ib 
soil,  to  place  their  pipes  under  any  kind  of  public  way  between  the  reserrois 
and  the  houses :  the  power,  if  not  conferred  by  the  present  act,  most  be 
obtained  by  another  application  to  Parliament. 

Bbst,  C.  J.  I  entertain  not  the  least  difficnlty  on  the  oonstraction  of  lb 
act;  but  as  it  was  said  the  company^ could  not  go  on  without  a  fresh  appbo* 
tion  to  Parliament  if  the  point  were  determined  against  them*  I  reserved  it  for 
the  consideration  of  the  Court  What  is  the  case?  The  puUic  has  bo  other 
right  over  the  field  of  the  plaintiff  than  to  pass  along  it  in  a  certain  trMk;  aA- 
ject  t»  that,  it  is  the  absolute  property  of  the  plaintiff.  The  defendants,  nem- 
theless,  have  entered  his  field,  have  prostrated  his  fences  and  banks,  and  ifier 
doing  much  other  injury,  have  laid  down  their  pipes,  which  wiU  require 
frequent  repair,  and  fresh  disturbance  of  *the  soil*  But  the  defendants  r,^, 
have  no  right  to  take  the  plaintiff's  soil  without  compensation,  and  the  '-  ' 
legislature  has  wisely  provided  that  such  compensation  shall  be  paid  befor^ 
hand ;  for  if  it  were  otherwise,  bankrupt  companies  might  enter  opoo  aor 
man's  land  to  carry  on  schemes  which  they  could  not  afterwards  pay  ibr. 
They  who  enter  in  such  cases  must  cleariy  show  their  authority;  aad  if  ibt 
words  of  the  statute  on  which  thev  rely  be  ambiguous,  every  presumptiofl  is  to 
be  made  against  the  company  and  in  favor  of  private  proper^.  If  such  aoos> 
struction  were  not  adopted,  acts  would  be  framed  ambigaously  in  order  to  loll 
parties  into  security.  It  is  dear,  however,  that  under  the  thirty-seooad  secdfa 
of  this  act,  the  company  has  no  power,  without  the  consent  of  the  owners,  lo 
enter  on  property  for  the  purpose  of  carrying  their  pipes  over  a  diitrict  sf 
country  before  they  come  to  the  place  of  distribution,  but  only  to  eater  for  ibe 
purpose  of  diitrihuting  the  water;  and  construing  the  word  footwm  frMfa  the 
company  in  which  it  is  found, — **Me  $oU  and  pavemeni  ^,"  **  MtreeUf  *^k^ 
'*/>a««a^e<,"— >the  legislature  appears  to  have  meant  those  paved  footways  a 
large  towns  which  are  too  narrow  to  admit  of  carriages  and  horses.  T^  b 
the  construction  I  should  put  on  the  clause,  without  referring  to  tbe  proviso  is 
the  thirty-fourth  section,  but  that  section  must  be  considered  as  formiof  part  of 
the  thirty-second,  and  the  office  of  a  proviso  is  to  restrain  the  operalioo  of  t^ 
enacting  clause.  The  proviso  expressly  excludes  footways  over  pnraie 
grounds,  which,  as  well  as  commons,  are  not  to  be  entered  for  the  porposesoi 
the  act  without  the  consent  of  the  owner  or  the  lord  of  the  manor.  The  ihirt.^ * 
second  section,  therefore,  applies  only  to  footways  where  there  is  no  prirax 
owner  of  the  soil;  and  the  plaintiff  is  entitled  to  retain  his  verdict  for  the  voi^- 
thorized  act  of  the  defendant. 
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which  there  is  no  reference  whatever  to  privmte  rwhli.  ^The  soil  and  pav^ 
merhi  of  footwayi^  commonit  »tr$et$t  kmu^  awey#,  passagei^  and  public 
piiMces.  Section  32  must  be  read  as  part  of  the  same  clause  as  section  84 ; 
and  under  the  proviso  in  section  34,  the  company  are  not  only  not  to  make  any 
work  for  the  supply  of  water,  but  are  not  to  enter  into  any  private  land  without 
the  consent  of  the  owner.  The  word  commong  evidently  refers  to  those  small 
patches  of  waste  land  sometimes  lying  by  the  side  of  a  road,  the  property  of 
which  belongs  to  the  lord  of  the  manor;  and  where  that  is  known  to  be  the 
case,  his  consent  is  to  be  obtained. 

BuKRovoH,  J.  Ijooking  at  the  general  purview  of  the  act,  and  the  context, 
it  is  clear  that  the  word  footway  means  one  of  those  paved  ways  running  by 
adjacent  buildings,  and  not  a  path  over  a  private  unround. 

Gasklvb,  J.  I  think  it  clear  that  the  company  is  not  eatided  to  enter  a 
private  ground  without  the  consent  of  the  owner.    The  role  must  be 

Dischaiged. 


♦454]  •BURDEN  v.  HALTON. 

The  defendtnt  had  given  the  pltfntiflT bills  f«r  goods,  wbioh  bille  had  been  trantforred  to  i 
third  person ;  but  ti  the  time  of  the  trial  of  an  action  for  the  value  of  the  goods,  though 
not  at  the  commencement  of  the  action,  they  were  again  in  the  plaintiff's  hands,  over- 
dae  and  unpaid  by  the  defendant :  Held,  he  was  liable,  notwithstanding  he  had  given 
the  bills. 

This  wis  an  action  brought  to  recover  237/.,  alleged  to  be  due  from  the 
defendant  for  embroidery.  At  the  trial  of  the  cause  before  Burbovoh,  J., 
Middlesex  sittings  aAer  Trinity  term,  it  appeared  in  evidence,  that  the  defend* 
ant  had  accepted  two  bills  drawn  upon  him  by  the  plaintiff  in  respect  of  the 
account  between  them,  one  for  lOOi.,  and  another  for  146/. ;  that  these  bills 
had  been  transferred  by  the  plaintiff  to  merchants  in  the  city;  but  that  aftei 
che  commencement  of  the  action,  though  before  trial,  they  were  again,  without 
any  money  having  passed,  placed  in  the  plaintiff's  hands,  where  they  remained 
at  the  time  of  the  trial  oveidue  and  unpaid  bv  the  defendant*  It  was  objected 
by  the  defendant's  counsel,  that  on  this  proof  the  plaintiff  should  be  nonsuited, 
inasmuch  as  it  did  not  appear  that  the  bills  had  been  paid  by  the  plaintiff,  and 
the  defendant  might  still  be  liable  on  them.  The  learned  Judge  overruled  this 
objection,  and  directed  the  jury,  that  as  the  defendant  had  not  paid  the  bills, 
anid  they  were  again  in  the  plamtiff 's  hands,  the  circumstance  of  their  having 
been  in  the  hands  of  a  third  person  amoanted  to  nothing,  and  could  not  affect 
the  plaintiff's  right  to  recover. 

Jones,  Seijt,  now  moved  for  a  rule  nin  to  enter  a  nonsuit  or  have  a  new 
trial  on  the  above  objection.  He  cited  Kearalake  v.  Morgan^  5  T.  R.  513, 
and  DangerJUld  v.  H^by^  4  Esp.  169,  to  show  that  a  party  to  whom  a  bill  or 
*455l  "^^^  ^^  h^^n  given  in  respect  of  a  debt  must  prove  that  *the  debtor  is 
^  no  longer  liable  on  the  instrument,  before  he  can  sue  on  the  original 
consideration.  That  at  the  time  this  action  was  commenced,  the  only  time 
to  which  the  Court  could  look,  the  defendant  was  clearly  liable  on  these 
bills,  they  being  then  in  the  hands  of  a  third  party,  and  not  taken  up  by  the 
plaintiff. 

Bkst,  C.  J.  There  is  no  evidence  of  these  bills  having  been  transferred  to 
the  indorsees  for  consideration,  and  they  were  sent  back  to  the  plaintiff  without 
any  money  passing.  The  aufhorities  show,  tlilat  if  the  bills  had  remained  in 
the  hands  of  third  persons,  that  would  have  been  a  defence  to  the  actiout 
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the  object  of  the  motion  beings  the  difltribiition  of  water  among  ^  inhtbhiiii 
of  a  town  district.  The  defendant,  loo»  ought  to  have  shown  that  he  hid  vt 
deviated  from  the  plan  required  by  the  forty-firat  section. 

WUdt*  Whenever  a  power  is  ffivon,  the  means  of  ezereisii^  it  are  gifciti 
the  same  time :  but  the  water  *coula  not  be  distributed  unices  it  were  fint  p,^. 
conveyed  to  the  spot;  and  as  to  the  assistance  to  be  derived  firom  the  ^ 
context*  the  next  word  to  footway  k  commons  ;  which  shows  deaily  that  ds 
powers  of  the  company  were  not  to  be  confined  to  the  streets  of  a  totiu 
besides,  the  object  of  the  act  was  manifestly  to  supply  with  water  a  new  ami 
increasing  district,  and  it  was  convenient  to  lay  down  the  pipes  before  tk 
streets  were  paved  and  finished.  The  forty-first  section  applied  only  to  Feso*- 
voirs,  and  matters  connected  with  them ;  for  a  [dan  of  the  simation  of  the  fspe 
could  not  be  made  before  the  houses  were  erected,  the  position  of  each  bnocb 
pipe  depending  upon  the  structure  of  each  house.  But  that  section  shoved 
that  a  supply  of  water  was  to  be  secured,  which  was  to  be  distributed  oads 
the  powers  of  the  thirty-second;  and  such  distribution  would  be  ioipoMijk 
unless  the  company  were  authorixed,  without  the  consent  of  the  owner  of  tbe 
soil,  to  place  their  pipes  under  any  kind  of  public  way  between  the  resennns 
and  the  houses:  the  power,  if  not  conferred  by  the  present  act,  munbt 
obtained  by  another  application  to  Parliament. 

Bbst,  G.  J.  I  entertain  not  the  least  difficulty  on  die  oonstnielion  of  this 
act;  but  as  it  was  said  the  company^ could  not  go  on  without  a  fiesh  appiio- 
tion  to  Parliament  if  the  point  were  determined  against  them,  I  leserfed  itibr 
the  consideration  of  the  Court.  What  is  the  case!  The  puUie  batBOoihcr 
right  over  the  field  of  the  plaintiff  than  to  pass  along  it  in  a  certain  track;  la^ 
ject  to  that,  it  is  the  absolute  property  of  the  plaintiff.  The  defendants,  nerer- 
theless,  have  entered  his  field,  have  prostrated  his  fences  and  banks,  and  aAer 
doing  much  other  injury,  have  laid  down  their  pipes,  which  will  reqaiit 
frequent  repair,  and  fresh  disturbance  of  *the  soiL  But  the  defendanta  ^^^^ 
have  no  right  to  take  the  plaintiff's  soil  without  compemation,  and  the  ^ 
legislature  has  wisely  provided  that  such  compensation  shall  be  paid  beiint' 
hand ;  for  if  it  were  otherwise,  bankrupt  companies  might  enter  opoo  aar 
man*s  land  to  carry  on  schemes  which  they  could  not  afierwaids  pay  for- 
They  who  enter  in  such  cases  must  cleariy  show  their  authority;  tad  if  tfa( 
words  of  the  statute  on  which  thev  rely  be  ambiguous,  every  presamptiooiaa 
be  made  against  the  company  and  in  favor  of  private  property.  If  soeh  a  cot- 
struction  were  not  adopted,  acts  would  be  framed  ambiguously  in  onier  to  loil 
parties  into  security.  It  is  clear,  however,  that  under  the  thirty-secoad  seetioi 
of  this  act,  the  company  has  no  power,  without  the  consent  of  the  ovneis,  lo 
enter  on  property  for  the  purpose  of  carrying  their  pipes  over  a  distiiet  if 
country  before  they  come  to  the  place  of  distribution,  but  only  to  enter  for  tix 
purpose  oi diitribuiing  the  water;  and  construing  the  word /ioIimv  froA ib| 
company  in  which  it  is  found, — <'  the  $oU  and  pavement  of'*  **  etrteti^ '  ^'^f' 
''posfa^es,"— the  legislature  appears  to  have  meant  those  paved  footvajsu 
large  towns  which  are  too  narrow  to  admit  of  carriages  and  horses*  T)}»  » 
the  construction  I  should  put  on  the  clause,  without  referring  to  the  proriso  s 
the  thirty-fourth  section,  but  that  section  must  be  considered  as  formtng  partis 
the  thirty-second,  and  the  oflSce  of  a  proviso  is  to  restrain  the  operation  of  the 
enacting  clause.  The  proviso  expressly  excludes  footways  over  pnnit 
grounds,  which,  as  well  as  commons,  are  not  to  be  entered  for  the  porpoficso* 
the  act  without  the  consent  of  the  owner  or  the  lord  of  the  manor.  The  diinv' 
second  section,  therefore,  applies  only  to  footways  where  there  is  no  pn^ 
owner  of  the  soil;  and  the  plaintiff  is  entitled  to  retain  his  verdict  for  the  oub- 
thorized  act  of  the  defendant. 

*Pabk,  J.     I  am  clearly  of  opinion  that  there  is  nothing  in  die  case,  mjj 
It  is  a  wise  rule  in  the  construction  of  private  acts  oP  pariiament  that  ihey  |; 
should  be  consumed  strictly.     The  word  footway  here,  noscitur  a  kki'i^  ^ 
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which  there  is  no  reference  whatever  to  private  nA^„  *•?%«  ioU  and  pao^ 
fneni  of  footwayt^  commonij  tireetSf  ianeM,  aUetfi^  pas»age$f  and  public 
places.  Section  32  must  be  read  as  part  of  the  eamc  clause  as  section  34 ; 
and  under  the  proviso  in  section  84,  the  company  are  not  only  not  to  make  any 
work  for  the  supply  of  water,  but  are  not  to  enter  into  any  private  land  without 
the  consent  of  the  owner.  The  word  commom  evidently  refers  to  those  small 
patches  of  waste  land  sometimes  lying  by  the  side  of  a  road,  the  property  of 
which  belongs  to  the  lord  of  the  manor;  and  where  that  is  known  to  be  the 
case,  his  consent  is  to  be  obtained, 

BvRRovoH,  J.  Ijooking  at  the  general  purview  of  the  act,  and  the  context, 
it  is  clear  that  the  word  footway  means  one  of  those  paved  ways  running  by 
adjacent  buildings,  and  not  a  path  over  a  private  n^ronnd. 

Gasslcb,  J.  I  think  it  clear  that  the  company  is  not  eatided  to  enter  a 
private  ground  without  the  consent  of  the  owner.     The  role  must  be 

Discharged. 


•454]  •BURDEN  v.  HALTON. 

The  defendant  hsd  ifiven  the  platntifT  bills  f«r  goods,  whieli  bills  had  been  transferred  to  i 
third  person ;  but  at  the  time  of  the  trial  of  an  action  for  the  ▼alae  of  the  goods,  though 
not  at  the  commencement  of  the  action,  they  were  again  in  the  plaintiff's  hands,  over- 
dae  and  unpaid  by  the  defeadaot :  Held,  he  was  liable,  notwithstanding  he  had  given 
the  bills. 

This  wis  an  action  brought  to  recover  237/.,  alleged  to  be  due  from  the 
defendant  for  embroidery.  At  the  trial  of  the  cause  before  Bursovoh,  J., 
Middlesex  siuings  aAer  Trinity  term,  it  appeared  in  evidence,  that  the  defend* 
ant  had  accepted  two  bills  drawn  upon  him  by  the  plaintiff  in  respect  of  the 
account  between  them,  one  for  100/.,  and  another  for  146/. ;  that  these  bills 
had  been  transferred  by  the  plaintiff  to  merehants  in  the  city ;  but  that  aftei 
the  commencement  of  the  action,  though  before  trial,  they  were  again,  without 
any  money  having  passed,  placed  in  the  plaintiff's  hands,  where  they  remained 
ai  the  time  of  the  trial  ovenJue  and  unpaid  bv  the  defendant.  It  was  objected 
by  the  defendant's  counsel,  that  on  this  proof  the  plaintiff  should  be  nonsuited, 
inasmuch  as  it  did  not  appear  that  the  bills  had  been  paid  by  the  plaintiff,  and 
the  defendant  might  still  be  liable  on  them.  The  learned  Judge  overruled  this 
objection,  and  directed  the  jury,  that  as  the  defendant  had  not  paid  the  bills, 
and  they  were  again  in  the  plamtiff 's  hands,  the  circumstance  of  their  having 
been  in  the  hands  of  a  third  person  amoonted  to  nothing,  and  could  not  affect 
the  plaintiff's  right  to  recover. 

Joru9y  Seijt,  now  moved  for  a  rule  nist  to  enter  a  nonsuit  or  have  a  new 
trial  on  the  above  objection.  He  cited  Ktartlakt  v.  Morgan^  5  T.  R.  513, 
and  Dangerfidd  v.  fVUby,  4  Esp.  169,  to  show  that  a  party  to  whom  a  bill  or 
*4')^1  note  has  been  given  in  respect  of  a  debt  must  prove  that  *the  debtor  is 
-I  no  longer  liable  on  the  instmment,  before  he  ean  sue  on  the  original 
consideration.  That  at  the  time  this  action  was  commenced,  the  only  time 
to  which  the  Court  could  look,  the  defendant  was  clearly  liable  on  these 
bills,  they  being  then  in  the  hands  of  a  third  party,  and  not  taken  up  by  the 
plaintiff. 

Bkst,  C.  J.  There  is  no  evidence  of  these  bills  having  been  transferred  to 
the  indonees  for  consideration,  and  they  were  sent  back  to  the  plaintiff  without 
any  money  passing.  The  authorities  show,  that  if  the  bills  had  remained  in 
the  hands  of  third  persons,  that  would  have  been  a  defence  to  the  actiont 
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Meause  the  defendant  migrht  have  been  called  on  to  pay  them :  but  as  th^ 
were  in  the  hands  of  the  plainiff,  and  overdue  at  the  time  of  the  tiial,  ibai 
could  never  happen. 

Rule  lefuaed. 


BENSON  V.  HIPPIUS. 

The  charterer  of  a  ehip  having  consigned  hie  cargo  to  P.,  who  placed  it  in  defendant*!  haodi 
to  sell  it.  the  defeodant,  by  an  agreement  which  stated  those  facts,  nodertook  to  p*j 
plainiiflf,  the  owner  of  the  ship,  treisht  and  demurrage,  if  any  were  dae,  and  in  ercrj 
respect  to  pot  himself  in  the  place  of  the  charterer. 

Fifty  running  days  were  allowed  by  the  charter-party  for  loading  and  nnlonding,  aadiea 
for  demurrage,  at  102.  a  dav.  The  ship  hr  zing  occupied  nineiy-6ve  days  in  loadia^  ts^ 
unlosding.  sev^rsl  of  which  elspsed  after  ^be  date  of  the  defendant's  agreement :  Heifl. 
that  he  was  liable  in  damages  in  respeet  of  deoMirrage  for  the  whole,  and  tliat  a  saffioesi 
consideration  appeared  on  the  face  of  the  agreement. 

By  charter-party  of  March,  1825,  between  the  plaintiff,  owner  of  the  ship 
Trusty,  and  B.  T.  Gillam,  the  ship  was  to  proceed  to  Quebec  to  load  a  cup 
of  timber,  Ate.,  and  proceed  therewith  to  London.  *' Fifty  running  days  were 
to  be  allowed  for  loading  the  ship  at  Quebec,  and  unloading  in  I^ondon,  aiMi 
ten  days  on  demurrage,  over  and  above  the  said  laying  days,  at  10/.  *per  p*... 
day.     Penalty  for  non-performance  of  the  agreement,  2000/."  ^ 

The  ship  having  taken  in  her  caigo  at  Quebec,  returned  to  London,  Ginan 
having  consigned  the  caigo  toPirie  &  Co ,  on  payment  of  freight  as  per  chano^ 
party ;  and  on  her  arrival,  the  defendant  addressed  the  following  letter  to  tk 
plaintiff,  who  refused  to  deliver  the  caigo  without  the  undertaking  contained  is 
the  letter. 

London,  Sept  21,  1825. 
Mr.  Thomas  Benson, 
Sir,— Messrs.  John  Pirie  A;  Co.,  the  consignees  of  your  ship  Tnisiy^s 
cargo,  having  placed  it  in  my  hands  for  sale,  I  hereby  engage  to  pay  yon  the 
freight,  primage,  and  demurrage,  if  any  be  due,  and  in  every  respect  to  ps: 
myself  in  the  place  of  Mr.  Gillam,  the  charterer,  so  far  as  respects  the  agree- 
ment made  wiUi  you  for  the  Quebec  voyage. 

C.  J.  Hmvs. 

Ninety«five  days  haviog  been  occupied  in  loading  and  unloading  instead  of 
fifty,  the  plaintiff  sued  the  defendant  on  this  undertaking  for  damages  in  respect 
of  forty*five  days*  demurrage,  several  of  which  days  had  elapsed  sobseqoauiy 
to  the  date  of  the  above  letter. 

The  declaration,  after  setting  out  the  charter-party,  stated  the  vo3rage  out  and 
return  of  the  ship  to  London,  that  she  was  ready  to  dischaige  her  caigo  in  the 
docks,  and  that  Pirie  &  Co.,  to  whom  the  caigo  was  consigned,  had  reqoested 
the  defendant  to  sell  it  for  them;  that  the  defendant  thereupon,  in  oonsideratioa 
that  the  plaintiff,  at  defendant's  special  instance  and  request,  would  deliver  to 
him  the  cargo  according  to  the  terms  of  the  charter-party,  undertook  and  pro- 
mised the  plaintiff  to  pay  him  the  freight,  primage,  and  demurrage,  lor  the 
same,  if  any  should  be  or  become  due,  *and  in  every  respect  to  put  p«^« 
himself  in  the  place  of  the  charterer  of  the  ship,  so  far  as  respected  the  ^ 
agreement  made  with  the  plaintiff  for  the  said  voyage;  that  the  ship  vss 
detained  in  loading  and  unloading  fifty  days  above  the  fifty  running  days  in  <itf 
charter-party  mentioned;  that  100/.  thereupon  became  due  for  ten  of  the  ^ 
supernumerary  days  for  demurrages  according  to  the  terms  of  the  charter-pai^  i 
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nd  that  the  phiintiff*  for  the  detention  of  the  ship  forty  days,  reeidae  of  last 
lentioned  fifly  days,  deserved  to  ha?e  of  the  defendant,  acoonding  to  his  under- 
iking,  400/.  more.     Breach,  non-payment. 
The  defendant  pleaded  the  general  issue,  and  paid  100/.  into  Court 
At  the  trial  before  Gasblee,  J.,  liOndon  sittings  aAer  Michaelmas  term,  the 
ury  found  a  verdict  for  the  plaintiff,  300/.  damages  beyond  the  100/.  paid  into 
)ourt,  the  defendant  having  leave  to  move  to  enter  a  nonsuit  upon  certain 
tbjectiona  to  the  declaration. 
Taddy^  Serjt,  now  moved  accordingly,  upon  the  ground, 
First,  that  this  was  an  undertaking  by  the  defendant  for  the  debt  or  default 
if  another,  and  that  no  sufficient  consideration  moving  from  the  plaintiff  to  the 
lefendant  appeared  on  the  face  of  the  agreement, — Jyain  v.  Warlters,  5  East, 
.0;  Saunder$  v.  Wakefieid^  4  B.  &  A.  695;— inasmuch  as  the  plaintiff  was 
lot  the  person  who  placed  the  cargo  in  the  defendant's  hands,  nor  had  he  any 
ien  on  it,  if,  as,  according  to  the  language  of  the  agreement,  it  was  already  in 
he  hands  of  the  defendant. 

Secondly,  that  the  consideration,  if  any  existed,  was  not  correcdy  stated  as 
)eing  that  plaintiff  would  deliver,  when  the  writing  purported  that  he  had 
ielivered. 

U5S1  ^Thirdly,  that  the  defendant  was  only  liable  for  demurrage  under  his 
-'  agreement,  and  not  for  tortious  detention  by  the  captain  or  others,  more 
;>articularly  subsequent  to  the  date  of  the  defendant's  letter.  The  ten  days 
laring  which  the  ship  had  been  occupied  beyond  the  fifty  running  days  gave 
rise  to  a  claim  for  demurrage  to  which  the  charterer  might  have  been  liable 
inder  the  charter-party,  and  the  defendant,  perhaps,  under  his  agreement;  the 
remaining  thirty-five  clays  were  taken  up  by  a  detention  for  which,  upon  this 
declaration,  the  defendant  was  not  answerable,  either  according  to  the  terms  of 
the  charter-party  or  of  his  agreement. 

Best,  G.  J.  It  has  been  objected  to  the  plaintiff's  recovering  in  this  case, 
that  in  the  agreement  which  is  the  ground  of  the  action  there  is  no  considera- 
tion moving  from  the  plaintiff  to  the  defendant,  and  that,  therefore,  the  action 
does  not  lie.  But  from  the  defendant's  letter  of  the  21st  of  September,  which 
constitutes  the  agreement,  it  appears,  that  the  plaintiff  was  owner  of  a  ship,  the 
cargo  of  which  had  been  consigned  to  Pirie  &  Co.,  and  that  they  had  author- 
ized the  defendant  to  sell  it;  the  defendant,  who  could  not  sell  it  without  the 
consent  of  the  plaintiff,  in  order  to  obtain  that  consent  undertakes  to  pay 
demarrage  on  the  ship,  if  any  be  due.  There  is  a  sufficient  consideration 
moving  from  the  plaintiff.  It  has  been  argued,  indeed,  that  demurrage  only 
could  be  recovered  under  the  charter-party,  and  that  the  defendant  cannot  be 
sued  for  the  detainer  of  the  ship,  especially  for  that  which  occurred  subse- 
quently to  the  date  of  the  defendant's  letter.  But  the  defendant  undertakes  not 
only  to  pay  the  freight  and  demurrage  due  from  Pirie  Si  Co.,  but  in  all  respects 
to  pat  himself  in  the  place  of  Gillam,  the  charterer,  so  far  as  respects  the 
*45fi1  Q"^^^^  voyage.  Now  there  can  be  no  doubt  Uiat  Gillam  was  *bound 
^  for  all  detention  beyond  the  fifty  running  days  allowed  by  the  charter- 
party.    Detention  and  demurrage  mean  the  same  thing. 

Rule  refused. 
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8EAG0  V.  DEANE. 

Defendant  agreed  to  pay  plaintiflT,  in  eonmderation  of  her  beeoming  hie  tonnt,  801  to 

repair  the  notiae,  and  alec  to  make  certain  alterationa. 
flaintiff  became  tenant  under  a  leaee,  in  which  this  agreement  was  not  aimed,  and  U 

the  repairs ;  when  defendant  promised  to  pay  for  fbem  : 
Held,  that  he  was  liable,  at  all  e? ents  on  the  account  rnalod,  altlioigh  the  agreement  bd 

not  been  introduced  into  the  lease. 

Ths  plaintiff  declared,  that  in  consideration  she,  at  the  request  of  die  ddfead- 
ant,  would  become  tenant  to  the  defendant  of  a  house  and  premises  in  Suirej, 
at  a  yearly  rent  of  39/.,  nnder  a  lease  thereof,  to  be  granted  to  her  by  the 
defendant,  the  defendant  undertook  and  promised  to  pay  her  the  sum  of  2w.  to 
repair  the  house ;  and  also  that  he  would  make  an  opening  from  the  cellar  of 
the  house  into  Wandsworth  Lane,  and  put  three  stone  steps  from  the  cellar, 
and  make  a  door  in  the  house  to  open  into  Wandsworth  Lane,  to  enabb  pbis- 
tiff  to  take  out  coals  from  the  cellar: 

That  plaintiff  became  tenant  of  the  house,  dec,  to  the  defendant,  at  tiie  rest 
aforesaid,  under  a  lease  granted  to  her  by  the  defendant;  but  that  though  & 
xeasonabie  time  had  elapsed  and  a  request  had  been  made  to  the  defendant  to 
perform  his  agreement,  he  had  never  given  the  plaintiff  the  90L  to  repair  die 
house,  nor  had  he  made  the  opening  from  the  cellar,  nor  put  steps,  nor  made 
a  door. 

There  were  counts  for  work  and  labor  and  materials,  for  money  paid,  and 
for  money  due  upon  an  account  stated. 

At  the  trial  before  Gasklbx,  J.,  Middlesex  sittings  after  Miehadmas  tenn, 
it  appeared  that  the  defendant  had,  *by  parol,  given  a  promise  to  the  r-^^ 
effect  stated  in  the  declaration ;  that  in  consideration  of  such  promise  the  ^ 
plaintiff  had  become  tenant  of  the  defendant's  house  under  a  lease,  which  did 
not  contain  any  covenant  from  the  defendant  to  the  effect  of  the  above  promise; 
that  the  plaintiff  had  done  the  repairs,  and  that  the  defendant,  upon  beinf 
applied  to  before  the  action  was  brought,  said,  **  I  cannot  pay  you  now,  bst 
will  out  of  the  next  rent,"  A  verdict  having  been  given  for  the  plaintiff 
for  20/., 

fFUde^  Sent,  now  moved  to  enter  a  nonsuit  instead,  or  to  arrest  judgment, 
on  the  ground,  ^at  this  being  an  agreensent  concerning  an  interest  in  land, 
could  only  be  evidenced  by  writing;  and,  secondly,  that  the  oral  contract  hav- 
ing been  executed  by  the  granting  of  a  lease  in  writing,  nothing  coold  be 
claimed  that  was  not  stipulated  for  m  that  lease;  Xiain  ▼•  Olrf,  2  B.  A  C.  017; 
Pickering  v.  Douwm^  4  Taunt.  779;  nor  could  any  consideration  be  shows 
for  the  plaintiff's  becoming  tenant  that  was  not  there  specified.  As  to  ibe 
count  upon  the  account  stated,  the  plaintiff  must  first  show  the  contract  and 
then  the  admission  applicable  to  it;  but  if  the  contract  on  which  the  admissioa 
was  made  were  void,  so  was  the  admission. 

Best,  C.  J.  This  is  one  of  the  most  iniquitous  objections  ever  made.  The 
contract  has  been  clearly  proved,  and  the  objection  is  purely  teehnicaL  It 
must  however  avail,  if  it  be  well  founded.  If  this  agreement  were  part  of  the 
consideration  for  the  plaintiff's  engagement  under  a  lease,  and  it  did  not  appear 
as  part  of  the  terms  of  the  lease,  the  omission  could  not  be  supplied  by  parol 
evidence.  The  agreement,  too,  as  concerning  an  interest  in  land,  ought  to 
have  been  in  writing.  Had  *the  plaintiff,  therefore,  been  compelled  to  p^^j 
rely  on  the  special  count,  she  could  not  have  recovered.  '- 

But  the  plaintiff  did  the  thing  in  question,  and  after  she  had  done  it,  the 
defendant,  on  being  applied  to,  said,  '<  I  cannot  pay  you  now,  but  will  out  of  the 
next  rent."  That  declaration  was  admissible  in  evidence  upon  the  acooont 
stated,  and  was  not  affected  by  the  provisions  of  the  statute  of  frauds.  Therv 
was  a  moral  obligation  to  pay  and  a  distinct  promise;  and  there  are  many 
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cases  which  shcir  that  a  moral  obligation,  accompanied  with  a  distinct  promise* 
is  binding  in  law. 

Fabk,  J.  This  defence  is  so  wicked  and  so  manifestly  unjust,  that  eyen  if 
the  law  were  with  the  defendant,  the  Court  would  not  interpose,  unless  the 
point  were  reserved.  But  on  the  account  stated  the  plaintiiS*  is  cleariy  entitled 
to  recover. 

BfiaRooeH,  J.  It  appears  to  me  that  this  was  a  bai^gain  altogether  independ* 
ent  of  the  lease,  and  the  conduct  of  the  parties  shows  it  to  have  been  so. 

Gasbusb,  J.  If  this  had  been  an  action  against  the  landlord  for  not  granting 
a  lease,  or  against  the  tenant  for  not  taking  it,  the  objection  on  the  statute  of 
frauds  must  have  prevailed ;  but  here  the  bargain  was  executed,  and  the  plain* 
tiff  was  entitled  to  recover  upon  the  account  stated. 

This,  however,  was  a  contract  independent  of  the  lease ;  and  it  is  clear,  that 
though  a  party  be  not  bound  by  a  contract,  yet  if  he  makes  a  promise  after  it 
has  been  performed,  he  is  liable  upon  an  account  stated. 

Rule  refused. 


*462]  »EARLE  v.  HOLDERNESS. 

In  trover  for  t  packet  of  letters,  the  defendant  was  allowed  to  stay  proceedings  as  to  one 

of  them,  upon  delivering  it  up  and  paying  costs. 

Trover  for  certain  letters  or  packets.  Upon  the  death  of  Nanny  Hewlings, 
the  defendant  received  a  notice  from  her  brother,  on  behalf  of  himself  and  her 
next  of  kin,  not  to  part  with  any  letters  or  packets  addressed  to  her,  or  to  any 
person  connected  with  her  affairs ;  and  a  similar  notice  from  one  Owen  Keman, 
who  claimed  to  be  her  executor. 

The  defendant  being  in  possession  of  some  letters  or  packets  of  Nanny  Hew- 
lings,— which  he  had  received  from  Demerara,  among  which  was  one  addressed 
to  •*  Mr.  Earle,  Clapham,  Surrey,"  and  all  of  which  he  believed  to  relate  to  the 
affairs  of  the  deceased,— under  the  advice  of  counsel,  refused  to  deliver  them 
to  the  plaintiff,  but  offered  to  open  in  his  presence,  and  in  the  presence  of  the 
brother  of  die  deceased,  and  of  Owen  Keman,  the  letter  aodressed  to  the 
plaintiff,  the  defendant  naving  no  interest  in  any  of  the  documents,  and  wishing 
only  to  secure  himself. 

This  was  not  agreed  to,  and  the  plaintiff  commenced  the  present  action ; 
whereupon. 

The  defendant,  upon  affidavit  of  the  above  facts,  obtained  a  rule,  calling  on 
the  plaintiff  to  show  cause  why,  upon  delivering  up  to  the  plaintiff  the  letter 
addressed  to  Mr.  Elarle,  Clapham,  Surrey,  and  upon  payment  of  the  costs  of 
the  action  up  to  that  time,  all  further  proceedings  in  the  cause  should  not  be 
suyed.  Ftckering  v.  7Vtis/e,  7  T.  R.  63,  and  Btwuden  v.  Au9tin^  Tidd's 
Pr.  ft7i,  were  referred  to. 

*4631  *'^^dy^  Serjt,  who  showed  cause,  contended,  that  the  defendant, 
^  not  being  executor  of  Mrs.  Hewlings,  nor  setting  up  any  right  to  the 
letter,  had  no  cUim  to  the  indulgence  of  the  Court ;  that  he  ought  to  offer  all 
the  letters  or  none ;  and  that  he  could  not  be  permitted  to  stay  the  plaintiff's 
proceedings,  upon  giving  up  only  a  portion  of  what  the  plaintiff  sought  to 
recover.  It  was  impossible  to  say  what  damages  the  plaintiff  might  sustain  by 
the  detention  of  any  of  the  rapera.  In  Pickering  ▼.  TruMie  the  value  of  the 
goods  was  admitted,  and  in  Brumdm  ▼•  Jluilin  there  was  no  dispute  on  tha 
point 
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ffildt^  Sei]tM  was  heard  in  support  of  the  rule. 

Best,  C.  J.  Brumden  v.  Jiustin  is  expressly  in  point  There,  a  defendm 
in  trover  was,  upon  terms,  permitted  to  surrender  a  part  of  a  steam  engine, 
which  he  admitted  the  plaintiff  to  he  entided  to.  Here  the  action  is  hnwgiil 
for  a  boadk  of  letlen;  and  the  defendant  says,  **I  will  defend  for  all  bat  oDe."^ 
On  that  authority,  therefore,  we  shoold  be  diapoaeJ  to  grant  the  rule.  But  the 
moment  tlie  Court  went  the  length  of  saying.  That  if  a  party  brought  into  oosrt 
the  goods  in  dispute,  proceedings  should  be  stayed,  they  decided,  in  principle, 
the  present  question  also ;  because,  if  they  could  do  it  as  to  the  wMe,  they 
could  do  it  upon  terms  as  to  part. 

The  defendant  must  pay  the  costs,  because  he  has  asked  to  stay  the  proceed- 
ings generally,  which  is  too  much ;  but  on  handing  over  to  the  plaintiff  the 
letter  in  question,  with  the  costs  of  the  motion,  and  undertaking  to  pay  the  costi 
of  the  action,  if  the  plaintiff  recovers  on  the  other  letters,  or  more  than  nominal 
damages  on  this,  the  defendant  is  entitled  to  have  his  rule  made  absolute. 

*Tbe  rest  of  the  Court  concurred,  and  the  rule  was  made  absolute  p,.^ 
upon  the  following  terms  :-*  I- 

The  defendant  to  deliver  the  letter  in  question  to  the  plaintiff  upon  payment 
of  the  costs  of  the  application  ;  and  if  the  plaintiff  would  accept  that  letter  with 
the  costs  of  the  action  in  discharge  of  the  action,  proceedings  to  be  stayed ;  if 
not,  the  plaintiff  to  proceed ;  and  in  case  he  should  not  recover  damages  for  the 
other  letters,  or  nominal  damages  only  for  the  letter  in  question,  to  pay  the  eosU 
of  the  action. 


ARCHER  V.  HALE. 

The  pUiniiff  and  defendant  in  »  replevin  suit  referred  the  caiiM  to  ma  arbitrator,  and 
•greed,  without  the  privity  of  the  suretiet,  that  the  replevin  bond  ahonld  stend  ai  a 
security  for  the  performance  of  the  award  :  Heidi  that  the  suretiea  were  diecharged. 

Park,  J.  This  was  an  action  of  replevin,  and  the  ease  came  before  the 
Court  last  term  upon  a  rule  to  show  cause  why  the  verdict  obtained  by  the 
plaintiff  at  the  preceding  Spring  Assizes  for  the  county  of  Herts  should  not  be 
set  aside  ;  and  why  the  defendant  should  not  be  at  liberty  to  enter  a  verdici  for 
556/.,  found  to  be  due  to  him  for  rent,  by  the  award  of  James  Dowling,  Esquire, 
the  arbitrator  in  the  said  rule  named. 

This  rule  was  drawn  up  upon  reading  the  record  of  Nisi  Prius,  and  a  rule 
made  in  this  cause  on  the  Wednesday  preceding,  and  the  affidavit  of  the  atto^ 
ney  for  the  defendant,  the  avowant.  In  order  to  understand  the  case  it  must  be 
observed,  that  an  application  had  been  made  to  this  Court  to  set  aside  a  verdict 
which  the  plaintiff  in  replevin  had  obtained,  upon  payment  of  costs  by  the 
defendant,  both  of  the  trial  and  of  the  then  application ;  and  that  the  defendaol 
should  be  at  liberty  to  add  other  avowries;  but  if  the  plaintiff  would  consent  to 
refer  to  any  arbitrator  to  say  what  was  due  for  rent,  *then  the  rule  was  r0iM 
to  be  discharged  upon  payment  of  the  costs  of  the  action  by  the  defend-  ^ 
ant  to  the  plaintiff;  the  costs  of  the  reference  to  be  in  the  discretion  of  the 
arbitrator:  and  it  was  further  suited,  that  the  repletfin  band  should  stand  as  s 
security  for  such  sum  as  should  by  him  be  found  to  be  due. 

These  last  words  will  be  found  to  be  nsost  material,  as  upon  them  much  at 
this  decision  will  depend. 

Afler  tiie  above  rule  was  made,  the  parties  did  agree,  and  an  order  wis 
accordingly  made  by  such  agreement,  by  my  learned  Brother  Gasxlbi,  to  refer 
tlie  matter  to  James  Dowling,  Esquire,  barrister  at  law. 
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Upon  this  reference  it  appears  the  learned  gentleman  mentioned  in  the  order 
of  Mr.  Jostice  Gabxlkk  proceeded,  and  found  the  sum  of  550/.  sterling  to  be 
clue  from  the  tenant,  the  piaintifi^  which  plaintiff  is  now  insolvent,  as  it  is  swoniy 
and  as  is  probably  the  case ;  and  the  defendant  has  paid  to  the  plaintifT  the 
costs  taxfd  by  the  prothonotary,  as  one  of  the  above-mentioned  rules  requires. 

It  is  positively  sworn,  not  only  by  the  attorney  for  the  plaintiff,  but  by  both 
the  sureties  in  the  replevin  bond,  that  they  never  were  parties  to  these  proceed- 
ings ;  that  they  were  taken  and  entered  into  without  their  privity  or  concur- 
Tence;  that  if  the  sureties  had  been  applied  to,  they  would  not  have  consented 
thereto,  and  that  by  such  proceedings  having  been  taken  without  their  consent, 
they  eonsidered  themselves  discharged  from  all  future  liability. 

'JThe  question  is,  Whether  under  the  circumstances  they  are  discharged?  for 
there  seems  no  reason  to  say,  if  they  should  be  so  considered  by  the  Court,  the 
principal  may  not  remain  liable  upon  this  award. 

Let  us  first  see  what  the  condition  of  a  replevin  bond  is.  It  is  that  the  plain- 
tiff, the  tenant,  shall  appear  at  the  next  county  court  and  prosecute  his  suit 
•iAAAl  ^^^  effect  *and  without  delay  against  the  avowant,  for  taking,  &c.,  his 
-J  cattle,  goods,  and  chattels,  and  make  return  of  the  said  cattle,  goods, 
and  chattels,  if  a  return  thereof  shall  be  adjudged.  This  is  all  the  surety 
undertakes  to  do  or  to  see  done. 

This  is  the  only  security  which,  by  virtue  of  the  statute  11  G.  2,  c.  19,  s.  23, 
the  person  granting  replevins  is  authorized  to  demand,  and  the  only  security 
into  which  these  sureties  have  entered. 

But  here  the  replevin  bond,  it  is  said,  is  to  stand  as  a  security ;  and  that  the 
sureties,  the  principal  being  insolvent,  are  bound  to  pay  the  whole  of  this  rent, 
viz.  550/. 

The  surety  says,  non  hme  in  fmdtta  vent;  this  is  by  no  means  the  engage- 
ment I  entered  into ;  I  only  undertook  that  the  tenant  should  prosecute  his  suit 
with  effect  and  without  delay ;  and  that  return  should  be  made  of  the  goods 
seized,  if  that  return  should  be  adjudged. 

Upon  this  motion  it  was  urged,  that  the  condition  of  the  sureties  was  not 
altered  by  acceding  to  an  arbitration ;  and  the  authority  of  Lord  Chief  Justice 
Gibes,  and  the  Court  of  Common  Pleas,  was  pressed  upon  us  as  having 
decided  the  point:  first,  in  the  case  of  Moort  v.  BowmoKer,  2  Marsh.  81 ; 
6  Taunt.  379,  where  on  a  motion  the  Court  held.  Lord  Chief  Justice  Gibbs 
then  presiding,  that  the  sureties  in  a  replevin  were  not  discharged  by  time  being 
given  to  the  plaintiff  in  replevin,  by  a  reference. 

This  case  was  so  decided  in  1815,  before  any  of  the  present  Judges  sat  in 
this  Court. 

The  same  case  aflerwards  came  on  again  befo  e  this  Court  upon  a  demurrer 
to  the  pleas  of  the  defendant,  2  Marsh.  392 ;  7  Taunt.  97,  my  Brother  Bur- 
RovoH  and  I  being  then  Judges  of  this  Court;  but  the  case  having  been  so 
^  ^^^  recently  decided  by  *four  most  eminent  persons ;  and  no  case  having 
-I  been  quoted  to  the  contrary,  the  judgment  went  the  same  way,  upon 
the  principle  that  the  sureties,  in  order  to  show  that  they  ought  to  be  relieved, 
must  convince  the  Court  that  their  situation  is  in  fact  altered. 

Even  upon  the  present  motion,  these  cases  were  quoted,  and  our  attention 
was  drawn  to  no  other  by  counsel  on  either  side,  and  accordingly  we  gave 
judgment  against  the  sureties.  But  when  I  went  home,  upon  reference  to 
other  cases  with  which  my  own  private  memorandums  furnished  me,  I  found 
that  the  very  case  of  Moort  v.  Bawmaker  had-  been  overturned  in  another 
place ;  the  decision  of  the  Court  of  Common  Pleas  had  been  found  to  be 
wrong;  I  therefore  stayed  the  judgment. 

Upon  the  above  decision  in  this  Court,  U  appears  that  a  bill  was  filed,  and 
that  an  application  was  made  for  an  injunction  on  the  equity  side  of  the  Cour 
of  Exchequer,  3  Price,  214,  to  restrain  the  proceedings  in  this  Court  on  the 
replerin  bond ;  and  after  argument  by  counsel  on  both  sides,  that  Court  unani- 
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moiuly  decided  that  the  conditioii  of  the  bond*  being  an  undertaking  on  the  put 
of  the  surety  that  the  principal  should  prosecute  luis  writ  with  effect  and  widi- 
out  delay,  and  make  return  of  the  goods  seized,  if  so  adjudged;  and  the  laad- 
lord  and  tenant,  unknown  to  the  surety,  and  without  his  concurrence,  \am^ 
entered  into  an  agreement  referring  mattera  to  arbitration*  f  whereby  the  tenant 
was  precluded  from  proceeding  according  to  the  condition,  and  under  the  agree- 
ment to  stay  all  proceedings  pending  the  arbitration  was  restrained  by  the  act 
of  tlie  landlord  from  doing  that  which  his  surety  had  engaged  he  should  do;] 
when  the  agreement  of  reference  was  executed,  the  bond,  *a8  against  p,^^ 
the  surety,  w^sfunciui  oficio:  and  the  Court,  therefore*  granted  the  ^ 
injunction. 

Recollecting,  as  those  who  sit  here  do,  what  a  very  eminent  person  presided 
in  the  Court  of  Exchequer  at  the  time  of  the  above  decision,  the  depth  and 
solidity  of  his  learning  upon  all  subjects,  particularly  upon  those  coonected 
with  a  correct  administration  of  his  high  office,  the  accuracy  and  correctoess 
of  his  understanding,  the  anxiety  with  which  he  investigated  every  subject  that 
came  before  him,  and  the  extreme  caution  with  which  he  arrived  at  his  coo- 
elusions,  they  must  agree  with  me  that  any  decision  of  Lord  Chief  Ban» 
Thompson  is  entitled  to  the  highest  respect  and  consideration  from  every  Jodge 
who  either  now  sits  or  hereafVer  shall  sit  in  Westminster  Hall. 

This  case,  however,  came  on  again  upon  the  merits  before  Lord  Chief  Bam 
Richards,  was  then  fully  aigued  by  counsel,  and  it  appears  that  he  had  thea 
the  two  decisions  of  the  Court  of  Common  Pleas  fully  before  him ;  and  after 
time  taken  to  consider,  his  Lordship,  ailer  a  most  elaborate  argument,  gnated 
a  perpetual  injunction  against  the  proceedings  in  this  Court;  and  theLoid 
Chief  Baron  thought  that  whether  the  surety  was  in  fact  placed  in  a  diiferent 
aituatton  by  what  had  taken  place  on  the  arrangement  between  the  landlord 
and  tenant,  was  less  the  question  than  whether  by  such  change  of  aitnatioabe 
might  have  been  prejudiced :  not,  whether  he  did  in  fact  actually  sustain  aay 
injury  in  consequence : 

And  Lord  Chancellor  Eldoh,  in  pronouncingthe  judgment  of  the  House  of 
Lords,  in  the  case  of  an  appeal  from  Ireland,  TTte  Oowmor  and  Company  tf 
the  Bank  of  Jreiand  v.  JSeresford^  6  Dow.  233,  seems  to  lay  down  the  ^.^ 
*following  position,  as  applicable  to  all  cases  of  principal  and  surety  I- 
with  reference  to  the  subject  of  bail  only : 

His  Lordship  says,  «*  With  respect  to  principal  and  surety  in  a  bond,  wbeie 
the  creditor  enters  into  an  agreement  or  binding  contract  with  the  principal 
debtor  to  give  him  further  time,  without  the  concurrence  of  the  surety,  the 
surety  is  discharged,  as  the  creditor  by  his  new  contract  destroys  the  benefit 
which  the  surety  had  under  the  former  contract;  as  he  thus  puts  it  out  of  his 
own  power  to  made  ^ood  his  engagement  to  enforce  immediate  payment 
from  the  principal,  which  the  surety  would  have  had  a  right  to  require  him 
to  do." 

So  here  the  surety  would  have  had  a  right  to  require  him,  the  tenant,  tt 
prosecute  his  suit  speedily  and  without  delay ;  but  the  landlord,  by  his  agree 
ment  with  the  tenant  and  staying  his  proceedings,  has  restrained  the  surety  frou 
compelling  him  so  to  proceed. 

I  have  said  that  the  cases  from  the  Exchequer  were  never  mentioned  to  m 
in  the  last  term.  I  preeiune  the  learned  counsel  were  not  on  either  side 
apprized  that  such  decisions  had  taken  place  on  the  very  point,  otherwise, 
doubtless*  our  attention  would  have  been  called  to  them.  But  having  nowdoly 
considered  them  and  the  reasons  therein  containedy  we  think  them  more  agree 
able  to  the  condition  of  a  replevin  bond  than  the  decisions  of  this  Court :  mas 
consonant  to  the  provisions  of  the  statute  of  1 1  O.  2*  c.  19,  a.  23,  and  to  the 
general  rules  respecting  principals  and  sureties«  perhaps  originallv  considered 
in  courts  of  equity,  but  now  adopted  and  acted  upon  in  courts  of  law.  W^ 
therefore,  think  that  this  rule,  as  far  as  it  affects  die  sureties,  should  be  di^ 
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charg-ed,  and  though  not  of  much  use,  it  may  be  absolute  against  the  tenant, 
^vho  is  stated  to  be  insoiiretit. 
As  against  the  sureties. 

Rule  discharged. 


•470]  •MAGGS,  Assignee  of  T.  HOWELL  and  J.  HOWELL,  Bankrupts, 

V.  AMES. 

Auumptit:  Held,  that  a  plea  that  the  defendant's  undertaking  was  for  the  default  of 
•nother.  without  writing,  and  without  consideration,  might  be  pleaded,  although  the 
facts  might  have  been  given  in  evidence  under  the  general  issue. 

So.  a  piea  that  the  person  for  whom  the  defendant's  undertaking  was  given,  was  a 
jTeme  covert. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  Ann  Prickett  was 
indebted  to  the  Ho  wells  before  they  became  bankrupt,  and  was  arrested  at  their 
suit;  that  thereupon,  in  consideration  that  the  Howells  (before  thehr  bankruptcy) 
would  procure  the  discharge  of  Ann  Prickett,  and  take  her  bill  of  exchange  for 
the  amount  of  the  debt,  the  defendant  undertook  to  pay  the  amount  of  the  bill 
of  exchange  in  case  it  should  be  dishonored  by  Ann  Prickett.  Averment  of 
dishonor  by  Ann,  and  non-payment  by  defendant. 

The  second  count  was  upon  an  undertaking  to  pay  the  debt  for  which  Ann 
Pricket  was  arrested,  ill  consideration  of  Howell*s  procuring  her  discharge. 

The  defendant  pleaded,  first,  the  general  issue  :  the  fourth  plea  was,  that  thd 
supposed  promises  and  undertakings  in  the  first  and  second  counts  respectively 
mentioned,  were  special  promises,  and  each  of  them  was  a  special  promise  for 
the  debt  of  another  person,  to  wit,  the  said  Ann  Prickett ;  and  that  no  agree* 
ment  in  respect  of,  or  relating  to  the  said  supposed  causes  of  action  in  the  said 
first  and  second  counts  of  the  said  declaration,  or  either  of  them,  nor  any  memo* 
randum  or  note  thereof,  wherein  the  consideration  or  considerations  for  the 
said  special  promises  or  either  of  them  was  or  were  stated  or  shown,  was  or  is 
in  writing,  or  was  or  is  signed  by  the  said  defendant,  or  by  any  other  person 
by  him  thereunto  lawfully  authorized. 

The  last  olea  was,  that  long  before  and  at  the  time  when  the  said  Ann 
•4711  ^''^^^^^^  ^^^^  supposed  in  and  by  the  *first  and  second  counts  of  the  said 
-^  declaration  to  have  become  indebted  to  the  said  Thomas  Howell  and 
John  Howell,  and  from  thence  continually  until  the  making  of  the  said  sup- 
posed promises  and  undertakings  in  those  counts  respectively  stated,  the  said 
Ann  Prickett  was  ihe  wife  of  one  William  Prickett,  which  said  William  Prickett, 
at  the  time  of  the  accrual  of  the  said  supposed  debt  to  the  said  Thomas  Howell 
and  John  Howell,  and  during  all  the  time  aforesaid,  was  the  husband  of  the 
said  Ann  Prickett  and  in  full  life. 

To  these  pleas  there  was  a  demurrer,  on  the  ground  that  they  amounted 
severally  to  the  general  issue,  and  tended  1o  great  and  unnecessary  prolixity  of 
pleading;  and  also  that  the  defendant  had  not  by  those  pleas  or  either  of  them 
traversed  or  denied,  or  attempted  to  put  in  issue,  any  matter  of  fact  alleged  by 
the  plaintifif  in  his  first  and  second  counts,  but  had  in  each  of  the  pleas  respect- 
ively introduced  and  attempted  to  put  in  issue  matters  of  fact  not  alleged  nor 
nec€58sary  to  be  alleged.    Joinder. 

fPiidet  Serjt.,  in  support  of  the  demurrer.  The  fourth  plea  is  ill.  It  con- 
tains three  allegations  on  several  defences,  viz.,  the  want  of  a  promise  in  writing, 
the  want  of  the  defendant's  signature,  and  the  want  of  consideration  for  tho 
pronaise;  to  which  the  plaintiff  could  not  make  a  complete  answer  without 
replying  double:   for  if  he  should  take  issue  and  succeed  on  one  of  the  allega- 
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tions,  the  defen4^nt  might  still  have  a  grood  defence  on  either  of  the  othen 
But  the  matters  pleaded  might  be  given  in  evidence  on  the  general  issue;  fbr 
if  true  there  was  no  promise  on  which  the  plaintiff  could  sue. 

The  last  plea  is  also  ill.  By  reference  to  the  declaration  it  shows  the  under- 
Caking  on  which  the  plaintiff  sues ;  and  even  admitting  it  to  be  only  doubtful 
whether  or  not  the  plaintiff  had  a  right  to  detain  Ann  Prickett  in  *cus-  r-^.^ 
tody,  yet  the  giving  up  a  power  to  try  a  question  respecting  which  the  *- 
law  is  doubtful,  is  a  good  consideration  for  a  promise  to  pay  a  stipalated  sam 
Jjingridgt  v.  Dorville,  6  B.  &  A.  117.  So,  even  admitting  the  bill  in  respect 
of  which  the  defendant's  guarantee  was  given,  to  have  been  a  bad  one,  tbt 
defendant  would,  nevertheless,  be  liable  on  his  guarantee.  Bailey  v.  CrofU 
4  Taunt.  611.  The  matter  alleged  might  also  have  been  given  in  evideace 
under  the  general  issue. 

Taddy^  Serjt.,  contra*  The  fourth  plea  is  no  other  than  a  plea  of  the  sta- 
tute of  frauds,  according  to  the  construction  put  on  it  in  Sounder m  v.  Wahjidi 
4  B.  &  A.  600,  and  Jenkins  v.  Reynolds^  3  Brod.  ii  Bingh.  14.  It  is  tbezv- 
fore  sufficiently  single ;  but  if  multifarious,  that  is  not  one  of  the  objectioDs 
stated  on  the  demurrer.  As  to  the  plea's  amounting  to  the  general  issue,  if  it 
presents  matter  of  law,  it  may  properly  be  pleaded.  Huisey  v.  Jacobs  Bae. 
Abr.  PleoB^  O.  8,  p.  372 ;  1  Ld.  Raym.  87.  The  same  rule  applies  to  the 
last  plea. 

Cur»  adv.  mt. 

Park,  J.  It  may  be  truly  said,  that,  looking  through  all  the  law  boob, 
there  is  not  a  greater  variety  of  opinions  upon  any  question  than  what  pleas  do 
or  do  not  amount  to  the  general  issue*  nor  any  one  upon  which  there  is  a 
greater  mass  of  contradictory  decisions. 

I  shall  not  therefore  attempt,  though  I  have  looked  at  many  of  them,  to  go 
through  or  endeavor  to  reconcile  them ;  I  satisfy  myself  in  general  with  saying. 
that  though  perhaps  the  general  issue  might  answer  the  purpose,  it  doe;:  sot 
therefore  necessarily  follow  that  the  demurrer  on  this  ground  must  be  allowed, 
nor  that  the  *defendant  was  bound  to  give  this  matter  in  evidence  under  <-^.^ 
the  general  issue.  t- 

There  are  many  instances  in  which  a  defendant  has  the  option  of  giving  bis 
defence  in  evidence,  or  of  putting  it  on  the  record. 

And  though  the  facts  alleged  under  the  defendant's  special  plea  might  have 
been  given  in  evidence  under  the  general  issue,  the  question  is,  whether  ihe 
same  facts  stated  on  the  record  do  or  do  not  constitute  a  good  plea. 

One  species  of  cases  in  which  this  may  be  done  is,  where  the  plaintjff*^< 
right  of  action  (which  is  confessed)  is  avoided  by  matter  ex  post  fado,  as  br 
payment;  which  may  be  given  in  evidence  under  the  general  issue,  or  pleaded. 
The  other  case  may  be,  where  the  plea  does  not  deny  the  declaration,  but 
answers  it  by  matter  of  law. 

The  plea  in  this  case  consists  not  in  denying  the  plaintiff's  right  of  actios; 
it  is  not  a  denial  of  the  facts  in  the  declaration,  but  it  is  matter  of  defence  ia 
law  arising  out  of  the  statute  of  frauds.  I  think  the  whole  of  this  doctrine,  as 
to  what  pleas  shall  amount  to  the  general  issue,  has  been  fully  and  admiraWv 
^plamed  by  the  Judges  Baylbt,  Holroyd,  and  Lxttlsdalb,  in  the  case  of 
Carr  v.  Hinehcliffe,  4  B.  ^i;  C.  647,  and  which  was  not  quoted  to  us  in  th» 
case  at  the  bar  on  either  side. 

r  \l^5  P'®*?"^  ^•^  *^  "  ^c»  ^»*  «»  it  appears  to  us  to  be  an  action  hrou^t 
lOT  tne  debt,  default,  or  miscarriage  of  another,  the  proof  must  at  the  irial  haw 
l>een,  that  such  promise  was  in  writing,  but  stiU,  on  the  face  of  the  declaration 
yie  promise  was  good.  But  though,  on  the  general  issue,  the  plaintiff  mra 
aave  proved  the  writing,  the  defendant  avoids  that  by  showing  in  pleading  that 
H  was  not  m  wnung.  -©      r-      -o 

The  same  observations  apply  to  the  fifth  plea,  the  coverture  of  Ann  Prickett 
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*The  question  then  is,  taking  the  declaralion  and  plea  together,  does 
this  amount  to  an  undertaking  void  by  the  statute  of  frauds!  If  Ann 
Prickett  had  been  discharged  oult  of  custody  upon  a  primary  and  absolute 
undertaking  that  the  defendant  would  pay  the  debt  at  all  events  or  accept  a  bill 
for  the  amount,  we  are  all  of  opinion  that  the  discharge  of  Ann  Prickett  from 
imprisonment  would  be  a  sufficient  consideration  for  such  a  promise,  and  that 
the  defendant  would  be  liable. 

But  the  undertaking  is,  merely,  that  if  the  plaintiffs  would  discharge  Ann 
Prickett,  they  should  take  her  acceptance  for  the  amount,  and  that  he,  the 
defendant,  (without  indorsing  or  becoming  in  any  way  party  to  the  said  bill) 
iv'ould  pay  the  same  in  case  the  same  should  be  dishonored  by  the  said  Ann 
Prickett  This,  though  a  new  promise,  was  still  only  coilateral  on  the  part 
of  defendant,  and  being  by  the  demurrer  to  the  plea  admitted  not  to  be  in 
urriiingf  the  Court  are  of  opinion  that  the  defendant  is  not  liable. 

Judgment  for  the  defendant. 


COSTELLO  V.  CORLETT. 

A  defeDdaDt,  who  has  been  holden  to  bail  in  an  ezce88i?e  sum,  can  only  reeo?er  bis  costs 
under  43  G.  3,  e.  46,  a.  8,  in  the  court  in  which  the  action  is  broaeht ;  where,  therefore, 
the  action  was  brought  in  the  Palace  Court,  and  removed  into  the  Common  Pleas,  the 
Common  Pleas  refused  to  order  his  costs  to  be  taxed. 

This  action,  which  had  been  commenced  in  the  Palace  Court,  was  removed 
by  the  defendant  into  the  Court  of  Common  Pleas.  The  plaintiff  having 
recovered  considerably  less  than  the  sum  for  which  he  had  arrested  and  holden 
the  defendant  to  bail,  a  rule  ni$i  was  granted  to  tax  the  latter  his  costs  under 

*4761  ^^  ^^  ^*  ^'  ^'  ^^*  ^'  ^*  ^^  which  it  is  provided,  that  where  a  *defend- 
-^  ant  has  been  arrested  for  any  sum,  if  it  be  made  appear  to  the  satisfac- 
tion of  the  Court,  in  which  the  action  ia  brought^  that  tiie  plaintiff  had  not 
reasonable  or  probable  cause  for  arresting  and  holding  the  defendant  to  bail  to 
such  amount,  the  defendant  shall  be  entided  to  costs  of  suit,  to  be  taxed  accord- 
ing to  the  custom  of  the  Court  in  which  such  action  shall  have  been  brought 

fVilde^  Serjt.,  who  showed  cause,  objected,  that  under  this  statute  the  relief 
sought  could  only  be  given  by  the  Court  in  which  the  action  was  brought;  and 
that  the  present  action,  though  removed  into  this  Court,  was  brought  in  the 
Palace  Court 

Adama^  Serjt,  in  support  of  the  rule,  argued,  that  if  this  construction  were 
put  on  the  act,  it  might  always  be  eluded  by  commencing  actions  in  the  inferior 
court,  and  then  removing  them  to  a  higher;  that  the  statute  was  remedial,  and 
ought  to  receive  a  liberal  construction ;  but 

The  Court  thought,  that,  under  the  circumstances,  they  had  no  authority  to 
interfere,  and  the  rule  was 

Disehai]ged. 
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•STEPHENSON  v.  HART  and  WATERHOUSE. 

Plaintiff  having  been  impoaed  upon  by  a  awtndler,  conaigned  a  box  at  Binninghaai  by  th 
defeodanta.  aa  common  camera,  to  J.  Weat,  27  Great  Wincbeater  Sirtet.  Lon^w. 
The  defendaota  found  that  no  auch  peraon  reaided  there ;  but  upon  receiving  i  if n<r 
aiffned  J.  Weit,  reqneating  that  the  box  might  be  forwarded  to  a  public  boote  at  Si 
Aiban'e,  they  delivered  it  there  to  a  peraon  calling  himaelf  West,  who  shewed  ibatk 
had  a  knowledge  of  the  contenia  of  the  box :  thai  peraon  having  diaappeared.  and  tfe 
box  having  been  originally  obtained  of  the  plaintiff  by  fraud.  Held,  that  the  defeadeu 
were  liable  to  him  in  an  action  of  trover.    Uasilxb,  J.,  dtBtentietUe. 

Held,  alio,  that  it  waa  properly  left  to  the  jury  to  aay,  whether  the  defendaots  U 
delivered  the  box  according  to  the  due  courae  oftheir  bnainoaa  as  carriera. 

Cask  ag&inst  the  defendants  as  carriers.  The  first  coant  of  the  declaratioi 
alleged,  that  the  defendants  had  received  from  the  plaintiff  a  box  contaioiif 
money,  goods,  and  chattels,  of  the  value  of  50/.,  to  he  safely  carried  bj  the  defend- 
ants from  Birmingham  to  London,  and  there,  at  Ijondon,  **  to  be  safely  delireRd 
for  the  plaintiff,  for  certain  reasonable  reward  to  the  defendants  in  that  behalf." 
Yet  that  the  defendants,  not  regarding  their  duty  in  that  behalf,  did  not  delirer 
the  box  and  its  contents  for  the  plaintiff;  hut  that  defendants  so  ne^ligeoilj 
conducted  themselves  in  the  premises,  that  through  their  negligence  and  deiasit 
the  box  with  its  contents  were  lost  to  the  plaintiff. 

The  second  count  stated,  that  the  defendants  had  received  the  box  and  ifi 
contents  of  the  plaintiff  at  Birmingham,  to  be  safely  kept  by  the  defenduts, 
and  upon  demand  to  be  redelivered  to  the  plaintiff.  Yet  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  safely  keep  the  box  and  its  conteots 
for  the  plaintiff,  nor  redeliver  it  upon  his  demanding  it,  but  so  n^ligentlj  co&- 
ducted  theit^selves  in  the  premised,  that  through  their  negligence  and  de&ch 
the  box  and  its  contents  were  lost  to  the  plaintiff 

The  third  count  was  in  trover,  with  an  allegation  that  the  defendants  hi^ 
converted  the  box  and  its  contents  to  their  own  use.     Plea,  not  guilty. 

*At  the  trial  before  Lord  Tebtterden,  C.  J.,  at  the  last  Summer  r^^^ 
Assizes  at  Warwick,  the  facts  were  as  follow : —  *■ 

On  the  27th  of  September,  1826,  a  person  calling  himself  J.  West,  appli«<l 
to  the  plaintiff,  a  comb  manufacturer  at  Birmingham,  for  a  parcel  of  combs,  attd 
afler  taking  a  certain  quantity  with  him,  ordered  30/.  worth  to  be  forwarded  as 
early  as  possible,  addressed  to  J.  West,  Esq.,  27,  Great  Winchester  Street, 
London.  In  payment  he  gave  the  plaintiff  a  bill  of  exchange  which  had  two 
months  to  run,  purporting  to  be  drawn  at  Edinburgh  for  50/.,  by  Guerin,  upon 
IjC  Cointe  &  Co.,  merchants,  Devonshire  Square,  liondon,  and  accepted  by 
them,  payable  at  Smith,  Payne,  dC  Smith,  bankers,  London.  There  wfit 
several  indorsements  on  the  bill,  ant!  one  purporting  to  be  for  the  Royal  6ao^ 
of  Scotland.  The  plaintiff  agreed  to  discount  tlie  bill;  and  on  the  30ihof 
September  packed  up  the  combs,  and  the  change  supposed  to  be  due  io  West, 
(6/.  10«.,)  in  a  box;  addressed  it  as  directed  by  West;  and  booked  it  for 
London  at  the  defendants*  office  in  Birmingham. 

The  box  arrived  the  next  day:  the  defendants,  upon  offering  to  deliver  it  it 
No.  27,  Great  Winchester  Street,  found,  not  only  that  no  such  person  m  We«i 
was  known  there,  but  that  the  house  had  not  been  tenanted  for  a  twdvemoDtli. 
About  a  week  or  ten  days  afterwards,  the  defendants  received  a  letter  from  ^ 
Alban's,  signed  J.  West,  informing  them  that  a  box  for  him  had  been  addirffff 
by  mistake  to  Great  Winchester  Street,  and  requesting  them  to  forward  it  to 
the  Pea  Hen,  a  public  house  at  Su  Aiban*s.  The  defendants  forwarded  tb 
box  accordingly,  when  a  person  calling  himself  West,  who  had  been  alajiQS 
two  or  three  days  at  the  Pea  Hen,  and  who  had  told  the  mistress  of  the  hf^ 
that  he  could  not  pay  her  bill  till  a  box  arrived  in  which  he  expected  oooeft 
said  on  its  arrival,  '*That  is  the  box  I  expected ;  it  contains  money;"  and pio* 
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M7fi1  c^^Iin^  to  op^n  *i^  took  out  money  and  paid  his  bill.  He  shortly 
-'  afterwards  disappeared. 

The  bill  of  exchange  given  by  West  to  the  plaintiflT  having  been  presented 
for  payment  when  it  became  due  in  December,  it  was  found  that  there  was  no 
such  firm  as  Le  Gointe  &,  Co.  in  Devonshire  Square,  and  that  no  such  persons 
had  ever  kept  cash  with  Smitli,  Payne  ii  Smith.t  Application  for  the  box 
on  behalf  of  the  plaintiff  was  then  made  at  the  defendants'  office  in  I^ondon. 
They  first  asserted  that  the  box  had  been  returned  to  Birmingham,  but  after- 
wards produced  the  letter  signed  by  West,  and  said,  that  on  receiving  it  they 
bad  delivered  the  box  at  St.  Alban's,  as  before  stated. 

Lord  Tbnterden,  who  in  the  course  of  the  trial  had  observed,  that  it  was 
for  the  jury  to  say  from  the  whole  transaction,  whether  it  was  not  a  mere  act 
of  swindling,  upon  summing  up,  said,  that  tlie  question  for  them  to  consider 
was.  Whether  the  defendants  had  delivered  the  box  according  to  the  due  course 
of  their  business  and  duty  as  carriers  T 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  37/.  17s.  6(/., 

Ad(un9^  Serjt.,  m  the  last  term  moved  for  a  new  trial,  on  the  ground  that 
the  jury  ought  to  have  been  directed  to  consider  whether  or  not  the  box  had 
been  delivered  to  the  person  to  whom  it  was  consigned.  He  also  objected, 
that  there  was  no  evidence  to  support  the  allegation  in  the  first  count  of  the 
declaration,  that  the  box  was  to  be  delivered  for  the  plaintiff,  and  by  tlie  com- 
mon law  it  was  to  be  delivered  for  and  to  West,  the  consignee ;  that  there  was 
no  evidence  to  support  the  allegation  in  the  second  count,  that  it  was  to  be 
U7fl1  'redelivered  to  the  plaintiff;  and  that  he  could  not  support  the  count 
^  in  trover,  inasmuch  as  upon  the  delivery  to  the  carriers  Uie  property  iu 
the  box  ceased  to  be  in  him,  and  was  vested  in  the  consignee. 

A  rule  nm  having  been  granted, 

BosanqutU  Serjt.,  showed  cause.  The  defendants  have  acted  with  gross 
negligence,  for  the  consequences  of  which  they  are  liable,  even  though  the 
person  who  received  the  box  at  St.  Alban's  were  the  same  person  who  ordered 
the  goods ;  of  which,  however,  no  direct  evidence  has  been  given.  When  the 
defendants  found  that  no  person  of  the  name  of  West  had  ever  been  heard  of 
in  Great  Winchester  Street,  their  suspicions  ought  to  have  been  awakened ; 
they  ought  to  have  kept  the  box ;  to  have  made  diligent  inquiry  into  the  cir- 
cumstances ;  and  above  all,  they  ought  not  to  have  forwarded  it  upon  the 
credit  of  a  mere  letter  from  an  unknown  individual,  who  had  no  fixed  residence, 
but  described  himself  as  staying  at  an  inn,  from  which  when  he  departed  it 
might  be  impossible  to  trace  him  again  Their  duty  was  to  deliver  the  box  to 
the  person  to  whom  it  was  addressed,  at  the  place  to  which  it  was  addressed, 
unless  that  person  satisfied  them  that  he  was  known  at  and  had  quitted  the 
place ;  but  here,  on  receiving  a  distinct  warning  that  West  had  never  been 
heard  of  in  Great  Winchester  Street,  it  was  inexcusable  negligence  to  part  with 
the  box  till  that  circumstance  had  been  fully  explained.  Duff  v.  Budd^  3  B. 
ii  B.  177,  is  very  similar  in  its  circumstances,  and  exacdy  in  point ;  indeed  it 
is  a  stronger  case  in  favor  of  the  plaintiff;  for  there  the  consignee  not  being 
found  at  me  place  to  which  the  box  was  consigned,  but  a  person  of  the  same 
*48in  ^^^^  ^^^  ^^^  ^^^  ordered  the  goods,  the  carriers  delivered  the  box  at 
^  *lheir  own  oflice  to  a  person  with  whom  they  had  had  dealings,  under 
the  name  specified  on  the  address,  but  whose  residence  they  did  not  know.  It 
was  holden  that  tliey  had  acted  negligently,  and  were  liable  to  the  consignors. 

That  case,  which  decided  that  the  consignment  having  been  obtained  by 
fraud,  the  property  did  not  pass  out  of  the  consignors,  is  also  an  answer  to  the 
objections  made  to  the  declaration  in  this  case.  The  transaction  in  the  present 
case  is  palpably  a  fraud,  and  the  person  calling  himself  West,  a  swindler.  The 

t  The  indorsement  of  the  Bank  of  Scotland  was  also  found  to  be  a  forgery ;  but  no  evi- 
dence was  given  of  this  at  the  trial,  on  account  of  the  eipeoae  of  proving  it  by  a  witness 
from  Scotland. 
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property,  therefore,  in  the  g^oods  he  ordered,  never  passed  out  of  the  plaia^ 
If  80,  the  ^oods  were,  in  point  of  law,  delivered  to  the  defendants  to  be  ndS- 
vered  to  the  plaintiff  when  he  should  demand  them.  At  all  events,  if  the 
property  never  passed  out  of  him,  he  was  entided  to  sue  in  trover. 

n^ilde  and  Mams,  Seijts.,  contra.  It  is  clear,  from  all  the  circnmstaocts 
of  the  case,  that  the  person  who  received  the  box  at  St.  Alban's  was  the  peraca 
who  had  ordered  the  firoods  of  the  plaintiff,  and  to  whom  the  box  was  cos* 
signed ;  no  one  else  at  St.  Alban*s  could  have  stated  beforehand  what  were  its 
contents.  If  he  were  that  person,  the  defendants,  so  far  from  having  hm 
ffuilty  of  negligence,  have  strictly  performed  their  duty.  The  duty  of  a  carrier 
IS  to  deliver  parcels  to  the  parties  to  whom  they  are  consigned,  and  the  place 
at  which  the  parties  may  receive  them  is  a  matter  of  indifference.  SapposiDf 
West  to  have  been  a  swindler,  of  which  there  is  no  adequate  proof,  and  whid 
was  not  distinctly  leA  to  the  jury,  the  plaintiff,  because  he  has  been  doped, 
ought  not  to  charge  the  defendants,  who,  in  the  discharge  of  their  duty,  hai? 
delivered  the  box  to  the  person  for  whom  the  plaintiff  intended  it  At  all  ereng, 
he  ought  not  to  recover  from  them  for  negligence,  unless  *he  has  con-  ^^^ 
ducted  himself  with  caution ;  but  there  was  great  want  of  caution  in  ^ 
consigning  goods  of  such  value  to  a  person  of  whom  he  knew  nothing.  Tbe 
loss  has  been  occasioned  by  the  plaintiff's  own  negligence,  for,  without  inquiry, 
he  requires  tlie  defendants  to  deliver  the  box  to  West,  and  the  defendants  cociil 
not  refuse  to  do  so.  Had  West  come  to  the  defendant's  office  in  Londoa 
before  the  box  had  been  sent  to  Great  Winchester  Street,  or  had  he  stood  at 
the  door  of  the  house  in  that  street,  and  had  shown  by  his  knowledge  of  the 
contents  of  the  box  that  he  was  the  person  to  whom  it  was  addressed,  could 
the  defendants,  without  subjecting  themselves  to  an  action  of  trover,  bar? 
refused  to  deliver  it  ?  especially  as  long  as  it  was  unknown  whether  or  not  tbe 
bill  he  had  given  would  be  dishonored.  Even  though  the  plaintiff  roaj  h.\t 
been  deprived  of  his  goods  by  fraud,  he  cannot  contend  that  tbe  propert}*  in 
them  remains  with  him,  since  he  was,  by  his  own  neglect,  the  occasion  of  tbe 
success  of  the  fraud;  he  cannot  complain  if  his  goods  have  been  delivered  to 
the  party  to  whom  it  was  his  intention  they  should  be  delivered.  Acconiii^ 
to  Noble  V.  JSdam$,  7  Taunt.  69,  circumstances  of  suspicion  in  a  contract  are 
not  enough  to  leave  the  property  unchanged  in  the  vendor,  and  he  cannot  stop 
in  transitu  if  the  goods  be  delivered  to  the  vendee  before  they  reach  the  pbce 
at  which  he  resides.  In  Duffy.  Budd,  the  plaintiff  consigned  his  goods  ^^ 
name  of  known  respectability  in  the  place  to  which  they  were  addressed,  isd 
the  defendants  delivered  them  to  a  person  who  gave  no  address  at  all:  itnem 
could  be  ascertained  whether  he  was  the  person  pointed  out  by  the  consignor 
or  not;  here  the  box  was  delivered  to  the  right  man,  and  a  delivery  to  tk 
right  man  could  not  be  wrongful. 

*The  Court  desired  to  hear  Bosanquet  on  the  applicability  of  tbe  n^ 
count  in  trover,  thinking  the  evidence  did  not  support  the  first  two  ^ 
counts  of  the  declaration.  He  referred  to  Noble  v.  Adorns;  Rex  v.Jatkm* 
3  Campb.  370 ;  Earl  of  Bristol  v.  Wilsmore,  1  B.  &  C.  514,  and  Ihiffs.  Budi 
to  show,  that  where  goods  are  obtained  by  fraud,  the  property  in  them  does  net 
pass  out  of  the  vendor,  who  may,  therefore,  maintain  trover;  and  2  Salk.  655; 
Perkins  v.  Smith,  I  Wils.  328 ;  Foul  v.  Harboitle,  Peake,  N.  P.  C.  ^'> 
Devereux  v.  Barclay,  2  B.  <&  A.  702 ;  and  Stephens  v.  Elwall,  4  M.  A  S.  259. 
to  show  that  delivery  by  a  bailee  to  a  wrong  person  amounted  to  a  conveisioo- 
Ross  v.  Johnson,  5  Burr.  2825,  being  distinguishable  as  a  case  of  mere  otni^ 
sion  on  the  part  of  the  carrier.  In  the  present  case,  if  the  property  did  not 
pass  out  of  the  plaintiff,  the  delivery  was  clearly  to  a  wrong  person.  The 
plaintiff  is  not  chargeable  with  negligence,  for  he  bad  a  right  to  expect  that  the 
box  would  be  delivered  to  a  person  who  should  be  found  in  Great  Winchester 
Street,  and  that  it  would  be  detained  if  no  such  person  were  found  there,  si 
to  the  argument  drawn  from  a  consignor's  losing  his  right  of  stoppage  in  '^ 
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situ  where  goods  have  been  delivered  sooner  than  he  expected,  that  has  been 
held  only  in  cases  where  the  party  to  whom  they  have  been  delivered  has 
acted  as  warehouseman  of  the  consignee. 

Park,  J.  I  rather  incline  to  think  that  the  special  counts  in  this  declaration 
are  not  borne  out  by  the  evidence  in  the  cause;  but  I  consider  the  action  to  be 
maintainable  upon  the  count  in  trover. 

From  the  cases  which  have  been  cited,  it  is  clear  that  trover  lies  against  a 
♦483"!  *^*^"®'^  ^^^  misfeasance  in  delivering  *a  parcel  to  a  wrong  person.  In 
-*  Boss  v.  Johnson,  a  distinction  was  taken  between  misfeasance  and  non- 
feasance, and  it  was  holden  that  trover  would  not  lie  where  a  carrier  had  lost 
goods  by  a  robbery  or  theft.  Lord  Mansfield  and  Aston,  J.,  considering  that 
a  case  of  mere  omission.  But  in  Foul  v.  Harbotihf  Lord  Kenton,  referring 
to  Ros9  V.  Johnson^  said,  that  where  the  carrier  was  actor,  and  delivered  the 
goods  to  a  wrong  person,  he  was  liable  in  trover.  Abbott,  C.  J.,  in  Devereux 
V.  Barclay 9  took  the  same  distinction  between  omission  and  commission,  and 
held  the  defendant  liable  for  having  done  an  act  which  he  ought  not.  Bayley, 
J.,  referred  to  Foul  v.  Harhottlt, 

The  question,  therefore,  on  the  present  occasion,  is.  Whether  the  defendant 
has  been  guilty  of  a  wrongful  delivery  for  which  trover  lies  ?  The  plaintiff 
had  sold  goods  to  a  felon,  (for  I  will  not  call  him  a  swindler,)  who  tendered  a 
mere  fictitious  bill  in  payment.  Upon  such  a  transaction  the  question  is,  not 
what  the  seller  means  to  do,  but  what  are  the  intentions  of  the  customer.  Did 
he  mean  to  buy  in  the  present  case  T  Never :  he  went  with  an  intention  to 
commit  a  felony,  tickles* a  case,  1  Leach,  294;  2  East,  P.  G.  c.  16,  s.  106, 
p.  675,  turned  on  that  distinction.  But  the  point  was  under  the  consideration 
of  all  the  Judges  this  term,  in  the  case  of  James  Gamphell,  who  went  to  the 
shop  of  one  Berens,  and  proposed  to  buy  fancy  articles :  Berens  agreed  to  sell, 
and  was  to  deliver  them  at  Lad  Lane,  to  Campbell,  the  same  evening.  When 
he  came  to  Lad  Lane,  Campbell  said  he  expected  a  friend  with  money,  who 
had  not  arrived,  and,  opening  a  two-penny  post  letter,  which  he  pretended  to 
have  just  received,  added,  **  My  friend  will  give  me  200/.  at  Tom*s  Coffee 
House :  lea%'e  the  box,  and  meet  me  at  Tom's  in  an  hour."  As  soon  as  Berens 
*484l  ^^^  ^"^  ^^  sig^htt  Campbell  *went  off  with  the  box,  and  was  heard  of  no 
^  more,  till  his  apprehension  some  days  aAerwards.  The  learned  Com- 
mon Serjeant  led  it  to  the  jury  to  say,  not  what  was  the  intention  of  Berens, 
but  whether  Campbell  intended  to  buy  the  goods  or  to  steal  them.  The  jury 
having  found  him  guilty  of  felony,  the  point  was  reserved  for  the  Judges,  who 
held  that  the  property  in  the  goods  never  passed  out  of  Berens. 

It  is  clear  Uiat  in  the  present  case,  the  person  calling  himself  West,  never 
meant  to  pay  for  the  gooas,  and  the  question  of  fraud  was  sufficiently  left  to 
the  jury  by  the  Chief  Justice's  saying,  in  the  course  of  the  trial,  that  the  whole 
appeared  to  be  a  swindling  transaction.  Then,  on  summing  up,  he  left  it  to 
the  jury  to  say,  whether  the  defendants  had  delivered  the  box  according  to  the 
course  of  their  business  and  duty. 

It  is  manifest  that  they  had  not.  The  property  in  the  box  was  never  out  of 
the  plaintiff;  and  it  is  plain  the  defendants  thought  so;  for,  upon  their  failing  to 
find  any  person  in  Great  Winchester  Street  to  whom  it  belonged,  and  upon 
inquiry  being  made  what  they  had  done  with  it,  they  affirmed  that  they  had 
sent  it  hack;  and  when  the  falsehood  of  this  was  discovered,  asserted  that  they 
had,  at  all  events,  delivered  it  to  the  right  person.  A  felon  could  not  be  the 
right  person.  But  were  carriers,  of  their  own  authority,  without  consulting  the 
consij^nor,  to  send  to  an  inn  at  St.  Alban's,  a  box  addressed  to  Great  Winches- 
ter Street,  London  ?  If  they  had  made  inquiry  at  Birmingham,  whence  the 
box  arrived,  there  could  have  been  no  difficulty  in  discovering  who  was  the 
consignor.  But  without  inquiry,  and  notwithstanding  the  warning  that  was 
given,  by  the  circumstance  that  West  had  never  been  heard  of  at  the  place  to 
which  the  box  was  addressed,  they  forward  it  to  an  unknown  person  at  an  inn, 
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upon  the  faith  of  a  letter  of  which  they  did  not  know  the  writer.  I  caaaot 
distinguish  this  case  from  *Dvff  v.  Budd.  There  the  plaintiffs  having  ^  ^  .^ 
received  an  order  from  a  stranger  to  furnish  goods  for  J.  Parker,  of  !> 
High  Street,  Oxford,  and  finding  upon  inquiry  that  Mr.  Parker  of  the  Hifli 
Street  was  a  tradesman  of  respectability,  forwarded  the  goods  by  a  earner, 
having  directed  them  to  J.  Parker,  High  Street,  Oxford.  On  the  arrival  of  tbe 
parcel  at  Oxford,  the  carrier's  porter  there,  who  knew  W.  Parker  of  tbe  High 
Street,  (and  who  was  accustomed  to  deliver  parcels  at  the  houses  of  the  con- 
signees,) told  him  of  tlie  arrival  of  the  parcel,  no  other  Parker  residing  io  that 
street.  W.  P.  said  he  expected  no  parcel.  A  person  to  whom  the  porter  had 
before  delivered  parcels  under  the  name  of  Parker,  called  at  the  deiendani*! 
office  shortly  afterwards,  and  saying  the  parcel  was  his,  was  allowed  to  take  it 
on  paying  the  carriage,  there  being  many  persons  of  that  name  in  Oxford.    The 

glaintiffs  having  thus  lost  their  goods,  desired  the  defendant,  by  letter,  to  appre- 
end  tlie  person  who  had  taken  them,  if  he  again  presented  himself,  and  afte^ 
wards  said  that  they  had  done  with  the  defendant,  if  the  man  who  had  the  pared 
were  produced.  A  notice  was  suspended  in  a  conspicuous  part  of  the  defead- 
ant*s  office,  limiting  his  responsibility  to  5/.,  except  where  articles  were  entered 
according  to  their  value ;  and  the  parcel  in  question  had  not  been  so  entered, 
though  worth  89/. 

The  plaintiffs  having  sued  the  carrier,  and  the  Judge  having  directed  the  joiy 
that  the  carrier's  negligence  had  been  such  as  to  render  it  unnecessary  to  con- 
sider the  question  as  to  the  notice  touching  the  limited  responsibility,  and  a  ver« 
diet  having  been  found  for  the  plaintiffs,  the  Court  refused  to  grant  a  new  trial, 
which  was  moved  for,  on  the  ground  that  the  question  touching  the  notice  ooght 
to  have  been  considered ;  that  the  Judge  ought  to  have  point^  the  attention  of 
the  jury  to  the  plaintiff's  letter,  directing  the  carrier  to  apprehend  the  cheat,  and 
the  subsequent  conversations  thereon;  and  *that  the  property  of  the  r»jA« 
goods  had  passed  out  of  the  plaintiffs.  t. 

That  was  a  much  harder  case  against  the  carrier  than  the  present,  because 
the  person  who  came  to  the  office  had  oflen  been  there  before ;  but  it  was  never 
doubted  that  tlie  property  in  the  parcel  remained  in  the  consignor,  and  I  rely 
particularly  on  the  language  of  Richardson,  J.,  who  says,  **  There  was  clearly 
a  property  in  the  plaintiffs  entiding  them  to  sue,  as  they  had  been  imposed  upon 
by  a  gross  fraud." 

The  argument  which  has  been  raised  for  the  defendants,  by  the  assertion 
that  the  box  has  been  delivered  to  the  right  person,  is  answered  by  saying,  that 
a  felon  cannot  be  the  right  person ;  and  as  to  the  defendants'  liability  to  an 
action  at  the  suit  of  West,  till  it  was  ascertained  that  the  bill  he  had  given  woold 
not  be  honored,  such  an  action  might  have  been  well  defended  by  showing  thai 
the  box  was  tendered  at  Great  Winchester  Street,  and  that  no  such  person  wai 
known  there.  I  am,  therefore,  clearly  of  opinion  that  the  rule  which  has  bees 
obtained  on  the  part  of  the  defendants  must  be  discharged. 

BuRRouoH,  J.  I  am  of  opinion  that  the  verdict  is  right,  that  there  is  no 
ground  for  a  new  trial,  and  that  the  action  is  maintainable  on  the  second  connt 
of  tliis  declaration.  At  the  outset  no  doubt  the  contract  was  between  the  carrier 
and  the  consignee ;  but  when  it  was  discovered  that  no  such  person  as  the  con- 
signee was  to  be  found  in  Great  Winchester  Street,  that  contract  was  at  an  end, 
and  the  goods  remaining  in  the  hands  of  the  carriers  as  the  goods  of  the  con* 
signor,  a  new  implied  contract  arose  between  the  carrier  and  the  consignor,  to 
take  care  of  the  goods  for  the  use  of  the  consignor.  It  is  clear  that  tlie  property 
in  them  never  passed  out  of  the  plaintiff,  the  consignor.  *The  whole  r^Mem 
transaction  was  a  gross  fraud, — the  goods  procured  by  a  bill  with  a  false  ^ 
drawer  and  false  acceptor,  and  no  such  person  as  the  consignee  ever  heard  of 
at  the  place  to  which  he  had  addressed  the  goods.  That  circumstance  ought 
to  have  awakened  the  suspicions  of  the  defendants,  and  they  were  guilty  of 
gross  negligence  in  parting  with  them  without  further  inquiry.     In  the  malt, 
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they  have  the  goods  of  the  plaintiff  in  their  possession,  and  they  are  liable  to 
him  if  they  deliver  them  wrongfully. 

Gaselee,  J.    I  am  of  opinion  that  the  defendants  conducted  themselves  with 
g^ross  negligence.     When  they  found  that  the  consignee  was  not  to  be  heard  of 
ia   Great  Winchester  Street,  it  was  their  duty  to  have  made  inquiry  whether 
the  statement  in  the  letter  from  St.  Albau's  was  true ;  and  if  they  had  investi- 
gated the  conduct  of  West,  the  fraud  would  have  been  discovered :  but  1  doubt 
whether  the  action  can  be  maintained  upon  a  declaration  framed  like  the 
present.     On  the  second  count  it  appears  as  if  a  contract  had  been  made 
between  the  consignor  and  the  carrier.     Now,  from  DawtB  v.  Ptck^  8  T.  R. 
330,  it  is  clear  that  where  goods  are  despatched  by  a  carrier,  ihe  contract  for 
payment  of  the  carriage  is  between  him  and  the  consignee,  even  though  the 
goods  should  have  been  booked  by  the  consignor ;  and  though  the  property  in 
these  goods  turned  out  afterwards  to  be  in  the  consignor,  yet  that  did  not  appear. 
at  the  time  of  the  contract.     Then  can  the  action  be  maintained  in  trover  ? 
There  can  be  no  doubt  that  this  was  a  swindling  transaction,  and  I  incline  to 
think  that  the  question  of  fraud  was  sufficiently  left  to  the  jury  by  what  fell 
from  the  learned  Chief  Justice  in  the  course  of  the  trial.     But  taking  that  to  be 
•4881  *^'  ^^  doubt  is,  whether,  the  goods  *having  been  delivered  to  the  per- 
•J  son  who,  up  to  the  time  the  bill  drawn  by  IjC  Cointe  became  payable, 
was  the  person  apparently  entitled  to  them,  the  defendants  are  liable  in  trover 
for  such  delivery,  as  having  been  guilty  of  a  wrongful  conversion  of  the  goods. 
For  delivery  to  a  wrong  person,  a  carrier  is  no  doubt  responsible  in  trover,  but 
from  all  that  appears  in  this  case,  it  may  be  collected  that  the  person  who 
received  the  box  at  St.  AJban*s  was  the  person  calling  himself  West,  and  the 
person  to  whom  it  was  intended  the  box  should  be  delivered.     However,  Lord 
Tenterden  having  left  it  properly  to  the  jury  to  say  whether  the  box  was 
delivered  in  the  due  course  of  the  defendants'  business,  a  new  trial  could  not  be 
granted  except  upon  payment  of  costs ;  the  plaintiff,  too,  would  amend,  and 
probably  recover  upon  the  second  trial,  so  that  justice  appears  upon  the  whole 
to  have  been  done ;  and  my  two  learned   Brothers  entertaining  a  different 
opinion  on  the  subject  of  the  declaration,  the  rule  must  be 

Discharged. 
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GOLDSTEIN  v.  FOSS  et  al. 

Libel.  The  declaration  alleged,  that  whereaa  divers  peraons  had  been  aasociatod  together, 
ander  the  name  of  "  The  Society  of  Guardiana  for  the  Protection  of  Trade  againat 
Swindlera  and  Sharpera,'*'  and  the  defendant,  under  pretence  of  being  aecretary  of  the 
Bocieiy,  had  from  time  to  time  publiahed  primed  reporia  for  the  purpose  of  announcinff 
to  ibe  society  the  namca  of  aoch  peraona  as  were  deemed  awinalera  and  aharpera,  and 
improper  peraona  to  be  proposed  aa  members  of  the  aocietv  ;  and  whereas  the  plainiifT 
was  a  merchant  of  good  character,  yet  the  defendant  falaeiy  and  maliciously  published 
of  and  concerning  the  plaintilT  in  his  trade  and  businesa  the  Ibllowing  libel: — 

''  Society  of  Guardiana  for  the  Protection  of  Trade  against  Swindlers  and  Sharpera.  I, 
E.  F.,  am  directed  to  inform  you,  that  the  peraons  using  the  firm  of  Goldstein  (meaning 
the  plainiifT)  are  reported  to  the  aociety  aa  improper  to  be  proposed  to  be  balloted  for 
as  members  thereof;"  thereby  meaning  that  the  piaintilTwaa  a  awindler  and  a  aharper, 
and  an  improper  person  to  be  a  member  of  the  said  aociety : 

Held,  that  the  innuendo  could  not  be  aupported  without  a  previous  averment,  that  it  was 
the  custom  of  the  aociety  to  designate  swindlers  and  sharpers  by  the  terms,  improper 
persona  to  he  members  of  that  aociety.  and  that  it  did  not  appear  that  the  society  described 
in  the  libel  was  the  aociety  described  in  the  introductory  part  of  the  declaration. 
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Error.  The  plaintifT  declared,  that  whereas  he  was  a  merchant  of  goed 
character,  and  whereas,  before  the  committing  of  the  grievances  complained  o( 
divers  persons  had  been  associated  together,  under  the  name  and  descriptka 
of  "  The  Society  of  Guardians  for  the  Protection  of  Trade  against  Swindlera 
and  Sharpers  ;*'  and  the  defendant  Foss,  under  color  and  pretence  of  being  the 
secretary  of  the  said  society,  had  from  time  to  time  published,  and  was  accus- 
tomed to  publish,  certain  printed  reports,  for  the  purpose  of  announcing  and 
signifying  to  the  members  of  the  said  society  the  names  of  such  peraons  as 
were  deemed  swindlers  and  sharpers,  and  improper  persons  to  be  proposed  to 
be  balloted  for  as  members  of  the  said  society. 

Yet  the  defendants,  knowing  the  premises,  but  greatly  envying  the  happy 
state  of  the  plaintiff,  falsely  *and  maliciously  did  compose,  print,  and  rmAoa 
publish  the  following  false,  scandalous,  malicious,  and  defamatory  libel  ^ 
of  and  concerning  the  plaintiff  in  the  way  of  his  trade  and  business : — **  Society 
of  Guardians  for  the  Protection  of  trade  against  Swindlers  and  Sharpers. — I, 
Edward  Foss,  am  directed  to  inform  you,  that  the  persons  undernamed,  or 
usinff  the  firm  of  Goldstein,*'  (meaning  the  plaintiff,)  <' Castle,  and  Co.,  dl, 
Mark  Lane,  and  Benjamin  Porter,  baker.  Hackney  Road,  are  reported  to  the 
society  as  improper  to  be  proposed  to  be  balloted  for  as  members  thereof;'* 
thereby  then  and  there  meaning  that  the  said  plaintiff  was  a  swindler  and  a 
sharper,  and  an  improper  person  to  be  a  member  of  the  said  society. 

There  were  other  counts,  varying  the  innuendos,  but  without  the  introdoe- 
tory  matter  as  to  the  Guardian  Society.    Plea,  not  guilty. 

At  the  Middlesex  sittings  after  Hilary  term,  1826,  a  verdict  was  found  for 
the  plaintiff,  damages  150/.;  but  judgment  having  been  arrested  in  the  Court 
of  King*s  Bench,  on  the  ground  that  the  innuendo  was  not  warranted  by  the 
libel,  and  that  the  society  mentioned  in  the  libel  was  not  averred  to  be  the  5ame 
society  as  that  mentioned  in  the  introductory  matter,  6  B.  &  C.  154,  the  present 
writ  of  error  was  brought. 

F.  Pollock,  for  the  plaintiff,  contended,  that  the  name  of  the  society,  men- 
tioned in  the  introductory  part  of  the  declaration,  being  the  same  as  that  men- 
tioned in  the  libel,  and  it  nowhere  appearing  that  there  were  two  societies  of 
that  name,  the  society  mentioned  in  the  libel  was  sufficiendy  connected  with 
that  mentioned  in  the  introductory  part  of  the  declaration ;  if  so,  the  innuendo 
attached  to  the  libel  was  sufficiently  warranted  by  the  preliminary  allegatioo, 
that  it  was  the  practice  of  the  ^defendant,  as  secretary  of  the  society,  rmiai 
to  publish  reports,  specifying  the  names  of  persons  who  were  swindlers,  >- 
and  improper  persons  to  become  members  of  the  society.  But,  inasmuch  as  % 
libel  might  be  conveyed  in  any  terms,  however  innocent  in  themselves,  pro- 
vided the  parties  employing  them  were  agreed  to  take  them  in  the  libellous 
sense,  if  a  jury  found  that  the  sense  intended  were  correcdy  conveyed  by  tht 
innuendo,  any  defect  of  introductory  allegation  would  be  cured  by  verdict 
CoUi  V.  Havdand,  Cro.  Eliz.  250;  1  Wms.  Saund.  227,  n.  1. 

Campbell,  contra.  Without  an  innuendo  the  letter  complamed  of  is  no  libd. 
But  without  introductory  averments  an  innuendo  cannot  extend  the  meaning 
of  words,  or  affix  to  them  a  sense  which  they  do  not  usually  bear;  much  less 
can  it  introduce  any  allegation  of  fact.  1  Wms.  Saund.  243,  n.  4.  HoU  v. 
Scholejidd,  6  T.  R.  691,  per  Lawrence.  J.,  in  Hawkea  v.  Hawkey,  8  East, 
427 ;  Barfuim*8  case,  4  Rep.  20,  a.  The  allegation  in  this  innuendo,  that  by 
**y*"&  ^he  plaintiff  was  an  improper  person  to  belong  to  the  Guardian  Society, 
the  defendant  meant  he  was  a  swindler,  is  a  departure  from  the  ordinary  mean- 
ing of  the  words,  which  could  only  be  warranted  by  a  previous  averment,  that 
It  was  the  practice  of  the  defendant  and  the  Guardian  Society  to  designate 
*T"ik  k*  ^^  ^^^  ^^™  improper  persons.  There  being  no  such  averment  with 
which  the  innuendo  can  be  connected,  the  finding  of  the  jury  does  not  mend 
me  piamtiir  s  case.  Such  a  finding  might  cover  a  good  title  to  damages  defects 
ively  stated,  but  not  a  defective  tide.     But  the  plaintiff  has  no  title  lo  damage 
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unless  he  first  alleges  and  proves  that  it  was  the  custom  of  the  defendant  t^ 
designate  swindlers  by  the  term  improper  persons. 

*492l  ^Pollock.  If  a  libel  be  written  in  a  foreign  language,  the  office  of  the 
-^  innuendo  is  to  translate  and  apply  the  language  to  the  plaintiff;  in  doing 
that  it  neither  extends  the  meaning  nor  makes  any  allegation  of  fact,  it  simply 
explains  the  epithets  employed;  and  if  the  jury  finds  the  explanation  to  be  cor- 
rect, the  plaintiff's  tide  to  damages  is  complete.  The  innuendo  in  the  present 
case  has  done  no  more — it  has  explained  the  meaning  of  the  epithet  employed 
by  the  defendant;  and  the  jury  having  been  satisfied  with  the  explanation,  the 
plaintiff  is  entitled  to  retain  his  damages.  Unless  such  an  innuendo  were  suf- 
ficient, it  would  be  impossible  to  obtain  justice  agrainst  unlawful  societies,  which 
should  adopt  a  language  peculiar  to  themselves. 

Best,  G.  J.  The  Court  does  not  entertain  the  smallest  doubt,  and  the  judg- 
ment below  must  be  affirmed.  It  has  been  urged,  that  if  that  judgment  be 
supported,  there  will  be  no  means  of  obtaining  justice  against  the  society.  It 
would  not  be  difficult,  however,  so  to  put  a  case  on  the  record  against  the 
secretary,  if  he  makes  a  false  report,  as  to  try  the  merits  of  the  proceeding; 
but  on  the  present  record  there  are  not  facts  enough  to  show,  that  the  construc- 
tion put  upon  the  libellous  words  by  the  innuendo  is  the  sense  in  which  they 
were  employed  by  the  defendant.  The  words  do  not  naturally  import  that  the 
plaintiff  is  a  swindler;  and  we  want  an  allegation  of  fact  to  prove  that  they 
were  used  in  that  sense.  A  man  might  be  improper  to  be  a  member  of  that 
society  if  he  were  old  or  infirm,  or  had  not  a  sufficient  knowledge  of  the  resorts 
of  swindlers.  If  the  declaration  had  gone  on  to  aver  that  it  was  the  custom  of 
the  society  to  designate  swindlers  by  the  term  improper  persotUj  the  innuendo 
might  have  been  sufficient.  But  an  innuendo  cannot  add  a  fact  or  enlarge  the 
^40^1  ^^^^^^^^^  meaning  of  words.  And  looking  at  ^these  words,  without  the 
■^  allegation  of  that  fact,  no  one  would  know  that  the  plaintiff  was  a 
swindler,  because  he  was  not  a  proper  person  for  the  Guardian  Society.  The 
plain  ground  of  our  judgment  is,  that  we  cannot  see,  on  this  record,  that  the 
plaintiff  was  charged  with  having  been  a  sharper  or  swindler;  and  this  is  a 
defect  which  the  verdict  does  not  cure,  the  question  turning  on  the  construction 
of  words  which  are  not  adequately  shown  to  bear  any  other  than  their  natural 
meaning.  If  a  verdict  were  to  cure  defects  of  this  nature,  it  would  deprive 
parties  of  the  valuable  privilege  of  an  appeal  to  a  court  of  error,  though  Mr. 
Fox's  bill  expressly  reserves  the  liberty  of  moving  in  arrest  of  judgment 

Judgment  affirmed. 


HANSON  V.  ROBERT  and  SAMUEL  BLAKET. 

A  bankrupt  obtained  his  certificate  on  the  13th  of  November;  the  tame  day  %  fieri  faeioM 
was  executed  on  his  goods;   the  Court  refused  relief  on  motion. 

The  plaintiff  had  judgment  last  Michaelmas  term,  against  the  defendants,  in 
an  action  for  money  lent.  On  the  13ih  of  November,  the  sheriff  took  the 
defendants*  goods  under  a  fi'fa.  on  this  judgment.  And  on  the  same  day  the 
defendants  obtained  the  allowance  of  their  certificate  under  a  commission  of 
bankrupt  issued  against  them  on  the  21st  of  May,  1826. 

By  a  Judge's  order,  the  sheriff  was  directed  to  restore  to  the  defendants  the 
goods  taken  in  execution,  and  the  proceedings  under  the  execution  were  to  be 
suspended,  upon  the  defendants  paying  into  Court  47/.  2«.,  with  sheriff's 
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poundage,  to  abide  the  event  of  any  application  to  the  Court  by  either  partj,to 
nave  the  same  paid  out     Accordingly, 

*Peake,  Serjt.,  having  obtained  a  rule,  calling  on  the  plaintiff*  to  show  ^^^ 
cause  why  this  sum  should  not  be  paid  out  of  Court  to  the  defendants,  *- 
on  the  ground  that,  as  certificated  bankrupts,  they  were  discharged  from  the 
execution, 

Wilde,  Serjt.,  who  showed  cause,  contended,  first,  that  though  the  certificat« 
bore  date  the  13th  of  November,  it  did  not  appear  that  it  had  been  signed 
before  the  execution  was  levied :  secondly,  that  from  the  126th  and  121st 
sections  of  the  statute  6  G.  4,  c.  16,  it  was  to  be  inferred,  that  the  legislature 
meant  only  to  exempt  the  person  of  a  certificated  bankrupt  from  execution,  and 
not  his  goods.  At  any  rate,  if  the  point  were  doubtful,  the  Court  would  not 
interfere  on  motion,  but  put  the  party  to  his  audita  querda, 

Peake,  The  language  of  the  recent  act  is  the  same  as  that  of  the  old  ones, 
and  under  them  it  has  been  held,  that  the  bankrupt  is  entitled  to  his  audiia 
querela  in  a  case  like  the  present.    Lister  v.  Mundell^  IB.  ^.  P.  427. 

Best,  C.  J.  This  is  an  application  to  which  the  Court  cannot  accede. 
Notwithstanding  the  authority  of  Eyre,  C.  J.,  which,  indeed,  is  entided  to  the 
greatest  respect,  it  is  exceedingly  doubtful  whether,  in  this  case,  the  banknipi 
would  be  entitled  to  bji  audita  querela f  and  in  such  cases  relief  ia  onlygraDied 
on  motion  where  it  is  quite  clear  an  audita  querela  would  lie.  In  Hewn  t. 
Mott  and  Z>a%  ▼.  Mott,  6  Taunt.  330,  where  bail  sought  to  be  exonerauxl, 
on  the  ground  that  the  debt  for  which  their  principal  was  sued,  might  ht^e 
been  proved  under  a  commission  of  bankruptcy  against  the  debtor,  the  Coim 
held,  that  the  title  of  the  bail  to  relief  was  by  no  *means  sufficiently  f-*^ 
clear  to  induce  them  to  decide  the  case  upon  an  extra-judicial  onotion,  ^ 
thereby  leaving  the  plaintiflf  no  appeal  by  a  writ  of  error.  If  we  were  to  decide 
this  summarily  on  motion,  the  plaintiff  would  be  deprived  of  any  appeal  on 
error  to  which  he  would  be  entided  on  audita  querela.  It  is  exceedio^j 
doubtful,  whether  the  bankrupt  can  have  any  claim  to  these  goods,  the  property 
in  which,  if  not  in  the  plaintiff,  is  in  the  assignees;  and  it  is  doubtful  whether 
the  discharge,  under  s.  121  of  6  G.  4,  c.  16,  extends  to  the  bankrupt's  goods 
By  that  section  it  is  enacted,  *<That  every  bankrupt  who  shall  have  duly  sar 
rendered,  and  in  all  things  conformed  himself  to  the  laws  in  force  concemipg 
bankrupts,  at  the  time  of  issuing  the  commission  against  him,  shall  he  di^ 
charged  from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  hereby  made  proveable  under  the  commission,  in  case  he 
shall  obtain  a  certificate  of  such  conformity,  so  signed  and  allowed,  and  suhjeet 
to  such  provisions  as  hereinafler  directed.*'  If  the  legislature  had  intended 
that  the  protection  of  the  certificate  should  extend  beyond  the  person,  they 
would  have  so  expressed  it  when  the  old  aeta  were  all  under  revision.  Bat  as 
all  the  property  of  the  bankrupt  belongs  to  his  assignees,  there  seeois  to  be  do 
reason  why  the  protection  of  the  certificate  should  be  so  extended. 

Park,  J.  The  language  of  s.  121,  6  6.  4,  c.  16,  is,  no  doubt,  the  same  » 
that  of  the  former  acts ;  but,  except  for  the  case  of  Lister  v.  MundeU^  I  should 
nave  felt  no  difiiculty  upon  the  present  occasion.  It  seems  to  me  very  doubtful 
whether  the  bankrupt  would  be  entitled  to  relief  on  audita  querela;  and  unless 
he  were  clearly  entitled,  he  cannot  be  relieved  on  motion.  Section  126  relates 
exclusively  to  the  discharge  of  the  bankrupt's  person;  and  it  is  at  least  ques- 
tionable, •whether  s.  121  carries  the  matter  further.  Besides  this,  it  is  ^,.96 
far  from  clear,  whether  the  bankrupt  has  any  claim  at  all  to  the  goods  ^ 
m  question;  and  it  would  be  of  no  use  to  restore  them,  if  the  assignees  might 
seize  them  the  next  moment. 

BuRRouoH,  J.  It  being  doubtful  whether  an  audita  querela  would  lie,  the 
bankrupt  cannot  be  relieved  on  motion.  But  another  ground  for  rejecting  ihi» 
application  is,  that  the  execution  was  issued  on  the  same  day  as  the  ccriificat?i 
and  we  are  not  informed  which  was  the  first 
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Oasbusk,  J.  It  has  never  been  decided  that  audita  querda  will  lie  in  % 
cose  like  the  present ;  the  application  for  relief  on  motion  mu8t«  therefore,  be 
rejected. 

Role  discharged 


HEYWOOD  et  al.  v.  T.  W.  WATSON, 

Defendant  and  M.,  partnera.  having  obtained  laava  to  ovardraw  their  bankera,  the  plain- 
tifiW*  M.  gave  ihem  a  promissory  note  for  2000/.,  aa  a  security  for  advances,  and  defend* 
ant  thereupon  gave  M.  a  note  for  1000/.,  payable  to  order,  rlaintifls  advanced  1300/.  to 
M.  and  defendsnt,  and  two  years  after,  bein^  in  possession  of  defendant's  note  for  1000/. 
by  transfer  from  M.,  sued  defendant.  It  dtd  not  appear  -that  they  had  given  M.  any 
conaideration  for  it,  or  that  they  had  notice  of  the  circumstances  under  which  defendant 
gove  it  to  M. : 

Held,  they  were  entitled  to  recover. 

AssuMPsrr.  The  declaration  contained  counts  on  the  promissory  note  for 
1000/.,  set  oat  below,  together  with  the  usual  money  counts.  At  the  trial  at 
the  Lent  Assizes,  1827,  for  the  county  of  Lancaster,  before  Httllock,  B.,  a 
verdict  was  found  for  the  plaintiffs  for  the  sum  of  1000/.  on  the  counts  upon 

*4971  ^^  °^^'  *^"^J^^^  ^  ^^  opinion  of  the  Court  upon  the  following 

-J  case:— 
The  plaintiffs  were  bankers  at  Liverpool,  the  defendant  was  a  merchant 
there.     In  the  year  1815  the  defendant  entered  into  partnership  with  Cyrus 
Morrall,  the  payee  of  the  promissory  note  on  which  this  action  was  brought, 
under  the  firm  of  Morrall  it,  Watson.  '  On  the  9th  of  February,  1824,  the  said 
partnership  obtained  from  the  plaintiffs,  who  were  their  bankers,  permission  to 
overdraw  their  banking  account  with  the  plaintiflTs,  and  Morrall  gave  to  the 
plaintiffs  as  collateral  security  for  the  said  advances,  his  separate  promissory 
note  for  2000/.,  which  was  as  follows:  »•  Liverpool,  9th  February,  1824.     On 
demand  1  promise  to  pay  to  Arthur  Hey  wood,  Esq.,  Sons  d^  Co.  (the  plain- 
tiffs,) or  order,  2000/.,  value  received.     Charles  Morrall."     On  the  10th  of 
February,  1824,  the  defendant,  for  the  purpose  hereinafter  mentioned,  drew 
the  promissory  note  on  which  this  action  was  brought,  which  is  as  follows: 
'*On  demand  I  promise  to  pay  Cyrus  Morrall,  or  order,  1000/.,  value  received. 
Thomas  Wright  Watson."     Endorsed,  Cyrus  Morrall.     No  evidence  was 
given  of  express  notice  to,  or  express  knowledge  by,  the  plaintiffs  of  the  pur- 
pose for  which  this  note  was  drawn,  or  of  the  letter  dated  the  1 0th  of  February 
hereinaflter  mentioned.     On  the  said  lOlh  of  February,'  1824,  the  defendant 
sent  the  last  mentioned   promissory  note  to  Morrall,  enclosed   in   a  letter 
addressed  to  Morrall,  in  which  the  defendant  stated  that  he  deposited  with  him, 
Morrall,  the  note  in  question  to  meet  his,  Morrall's,  collateral  security  given 
in  the  said  note  for  2000/.  to  the  plaintiffs  for  the  said  advances,  and  to  secure 
to  Morrall  repayment  of  his,  the  defendant's,  moiety  of  that  sum,  or  of  such 
sum  as  Morrall  individually  should  have  to  pay  the  plaintiffs  on  the  joint 
*4gRl  ^^^^""^  ^^  himself  (Morrall)  and  the  defendant.     The  partnership  of 

J  •Morrall  ii  Watson  terminated  on  the  28th  of  February,  1825. 
The  plaintiffs  proved  that  they  were  possessed  before  June,  1826,  of  the 
defendant's  note  indorsed  by  Morrall  to  them,  but  it  did  not  appear  how  much 
sooner  they  were  so  possessed,  or  when  it  was  so  indorsed  by  Morrall.  No 
consideration  for  such  indorsement  was  proved,  nor  any  application  to  Morrall 
previous  to  such  indorsement  for  payment  of  his  said  note  for  2000/.,  nor  for 
the  payment  of  the  said  advances.  Neither  the  said  last  mentioned  note,  nor 
the  said  advances,  nor  any  part  thereof,  hare  been  paid  by  Morrall,  but  the 
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iMUiie  dote  remaina  unaatiafied  in  the  plaintifia'  handa.  The  plaintiffa  have  boC 
made  any  advancea  on  account  of  the  partnenhip  of  Morrall  Sc  Wataon  nee 
the  termination  of  the  partnenhip,  and  neither  Morrall  nor  the  defendant  vat, 
at  the  time  when  the  note  came  into  the  plaintiffa'  posaeaaion*  indebted  to  the 
plaintiflfs,  nor  haa  either  of  them  aince  become  indebted  to  the  plaintifli  oo  hs 
aeparate  account,  unleaa  the  Court  ahould  be  of  opinion  that  the  defendant,  2S 
maker  of  the  said  note,  was,  under  the  circumstances  of  thia  caae*  indebted  to 
the  plaintiffs  as  payees  thereof.  The  plaintiffs  were  Morrall's  bankers.  TIk 
said  advances  amounted  to  1300/.,  which  was  still  unpaid.  They  were  made 
to  the  partnership  of  Morrall  ^  Watson,  or  on  their  account  jointly,  and  not  to 
Morrall  or  on  his  account  separately,  and  were  ao  debited  in  the  plaintifis' 
booka. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintifis  were 
entitled  to  recover  the  said  sum  of  1000/.,  or  any  part  thereof,  on  the  mi 
counts  on  the  note  or  not.  If  the  Court  should  be  of  opinion  that  they  w€r 
ao  entitled,  the  verdict  was  to  atand ;  but  if  the  Court  were  of  opinion  that  ibtj 
were  not  ao  entitled,  a  nonauit  was  to  be  entered. 

*Rus»tU^  Serjt.,  was  to  have  argued  the  caae  for  the  plaintiffs,  hot  p,.M 
the  Court  called  on  ^ 

fFilde^  Serjt.,  for  the  defendant  It  may  be  collected  from  the  dicamstaoees 
stated  in  thia  caae  that  the  plaintiffa  received  the  note  without  eonaidefatton, 
and  that  they  knew,  or  had  means  of  knowing,  that  Morrall  had  given  no  eoo- 
aideration  for  it  to  the  defendant ;  if  so,  they  are  not  entitled  to  sue.  It  is 
stated  that  they  had  not  express  notice  of  the  circumstance,  from  which  it  must 
be  inferred  that  they  knew  it  without  express  notice ;  and  then  there  was  suffi- 
cient to  put  them  upon  making  inquiry.  If  there  were  circumstancea  to  excite 
auspicion,  and  the  plaintiffa  failed  thereupon  to  make  the  requisite  inqairieSf 
they  must  take  the  consequences.  The  note,  which  waa  payable  on  demiai 
and  without  interest,  does  not  appear  to  have  been  in  their  hands  till  more  than 
two  years  after  ita  date ;  it  is  impossible  to  conceive  that  the  holder  would  lie 
by  all  that  time  if  he  had  given  value  for  the  note :  that  was  a  circumstance  of 
itself  sufficient  to  throw  on  the  plaintiffs  the  duty  of  inquiry.  It  is  clear  dial 
Morrall  could  not  have  recovered  on  the  note ;  and  if  ao,  neither  can  the  pUia- 
tiffs,  having  received  it  so  long  overdue,  unless  they  gave  consideration;  bm 
as  they  proved  no  consideration,  it  must  be  inferred  they  gave  none.  It  i» 
plain  the  note  was  only  deposited  in  their  hands  aa  an  additional  security  for 
the  advances  they  might  make  to  Morrall  Sc  Watson,  and  the  transfer  is  en- 
dendy  a  trick  on  the  part  of  Morrall  to  make  Watson  pay  1000/.  towards  tbo^e 
advances  instead  of  650/. 

Best,  C.  J.  I  think  there  was  abundant  consideration  for  the  present 
action.  The  plaintiffs  are  bankers,  whose  consent  the  defendant  and  Morrall 
had  ^obtained  to  overdraw  their  account,  which  they  did,  to  the  extent  ^^^^^ 
of  1300/.;  but  the  plaintiffs  required  from  Morrall  his  note  for  2000/.  '- 
aa  a  security  ;  he  prave  it  them,  and  the  defendant  thereupon  gave  to  Morrall 
his  note  for  1000/.,  being  half  of  the  liability  incurred,  and  this  note  Morrsil 
pays  in  to  his  bankera  the  plaintiffs.  It  has  been  urged  that  he  only  depueited, 
and  did  not  pay  it.  If  that  had  been  so,  the  effect  might  have  been  differcoi; 
but  no  such  fact  appeara,  and  it  is  immaterial  whether  Morrall  could  have  suetl 
the  defendant  or  not.  If  there  waa  a  good  consideration  aa  between  Monali 
and  the  plaintiffs,  and  the  plaintiffs,  aa  it  is  alleged,  were  ignorant  of  the  cir- 
cumstances   inder  which  Morrall  took  the  note,  they  are  entided  to  recover. 

I  1?^^^"  '^"  ^"^^  ^^^®  cireumstances,  the  defendant  ahould  have  sbowi! 
that;  but  in  the  absence  of  any  auch  proof,  it  muat  be  taken  that  the  plantiffs 
received  the  note  in  ignorance  of  thoae  circumstances.  Even  if  they  had  knovo 
them,  I  am  of  opinion  they  might  have  sued.  Morrall  says  to  them,  "  I  have 
received  this  note  as  a  security  for  myself,  and  I  transfer  it  as  an  additioaal 
security  to  vou."    As  they  had  a  light  to  sue  MorraU  on  the  2000/.  note,  ihey 
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had  equally  a  right  to  sue  the  defendant  for  the  1000/.;  Morrall  thus  giving 
then)  the  opportunity.  The  effect  no  doubt  is,  that  the  defendant  is  at  first 
called  on  to  pay  more  than  half  of  the  1300/*  advanced  to  him  and  Morrall ; 
but  he  may  call  on  Morrall  to  pay  back  his  proportion. 

Park,  J.  On  the  face  of  these  proceedings  1  see  no  difficulty.  The  action 
is  brought  on  a  note  payable  to  order,  and  indorsed  to  the  plaintiffs,  who  have 

clear  r\i;ht  to  sue.  It  has  been  urged,  that  they  should  have  inquired  into 
the  circumstances  attending  the  making  of  the  note;  but  they  had  no  notice  of 
*50in  ^^^  'circumstances,  nor  any  ground  of  suspicion  to  put  them  on 
-^  inquiry ;  for  though  the  note  was  made  in  1824,  it  was  payable  on 
demanH«  and  therefore  could  not  be  esteemed  overdue  till  demand  had  been 
made.  And  even  if  the  circumstances  had  been  known,  it  is  by  no  means 
clear  that  diey  would  have  furnished  a  defence  to  the  action. 

BuRAouou,  J.  I  see  no  ground  for  saying  that  the  plaintifis,  as  legal  holders, 
had  not  a  right  to  sue  on  this  note. 

Ga^iblbe,  J.  It  is  not  necessary  to  inquire  what  would  have  been  the  result 
if  the  plaintifTs  had  had  notice  of  all  the  circumstances,  for  upon  this  case  they 
are  fully  entitled  to  recover.  There  is  strong  reason  to  believe  that  the  note 
was  given  by  the  defendant  expressly  to  cover  the  plaintiff's  advanges,  for  it  is 
made  not  to  Morrall  alone,  but  to  order.  The  plaintiffs,  therefore,  might  well 
deem  it  a  note  which  they  were  entitled  to  apply  to  their  advances. 

Judgment  for  the  plaintiffs. 


WILCOXON  V.  NIGHTINGALE. 

In  an  action  Bffainst  the  sheriflffor  an  escape,  it  is  safHcient  to  allege,  that  the  writ  for  the 
capiion  of  the  eecaper  waa  doly  indorsea  for  bail  for  L,  without  adding,  '*  by  Tirtne 
of  ao  affidavit  made  and  filed  of  record.'* 

This  was  an  action  against  the  sheriff  of  Cambridgeshire.  The  first  count 
of  the  declaration  was  for  voluntarily  permitting  the  escape  of  one  John  Ward 
Kirke  on  mesne  process  issued  by  the  plaintiff. 

•fin2l       *There  was  a  second  count  for  not  arresting  Kirke,  and  a  third  for 
^   not  assigning  the  bail-bond. 

The  declaration  alleged  that  the  writ  of  capiat  for  arresting  Kirke  was  *«  duljf 
marked  or  indorsed  for  bail  for  25/.  and  upwards;'^  and,  being  so  indorsed, 
afterwards,  and  before  the  return  thereof,  was  delivered  to  the  defendant,  who 
then  was  sheriff  of  Cambridgeshire,  to  be  executed.  But  in  none  of  the  counts 
was  it  averred  that  the  writ  was  indorsed  for  bail  by  virtue  of  an  affidavit  of 
iheeaun  of  action  for  the  sum  specified  before  them  made  and  fUedof  record. 

Demurrer,  assigning  for  cause  the  omission  of  such  averment,  and  joinder. 

Storks^  Serjt.,  in  support  of  the  demurrer.  By  12  G.  1,  c.  29,  5  G.  2,  c. 
27,  and  21  G.  2,  c.  3,  it  is  enacted,  that  in  all  cases  where  the  plaintiff's  cause 
of  action  shall  amount  to  the  sum  of  10/.  and  upwards,  an  affidavit  shall  be 
made  and  filed  of  record  of  such  cause  of  action ;  and  for  the  sum  or  sums 
specified  in  the  said  affidavit*  and  no  more,  the  sheriff  or  other  officer  to  whom 
writ  or  process  shall  be  directed  shall  take  bail ;  and  if  no  such  affidavit  shall 
oe  made  as  aforesaid,  the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest  the 
body  of  the  defendant. 

In  all  actions  against  sheriffs  for  a  breach  of  duty,  it  is  necessary  to  show  the 
obligation  of  the  defendant  strictly.  The  omission  of  an  averment  (after  stating 
%  commitment  to  prison)  that  the  committal  was  of  record,  was  held  fatal  on 
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special  demurrer.  Bam$  ▼.  £y/e»,  8  Taunt.  512 ;  BoUon  ▼.  Eyle*^  4  R 
Moore,  425.  So  the  trifling  omission  of  the  words  *^  of  the  Bench,**  in  the 
averment  that  the  sherifT  had  not  the  body  ^  berore*our  said  lord  the  king'*  oa 
the  'return  day,  was  also  held  bad  on  special  demurrer.  Stovin  ▼•  r«£Q4 
Perring,  2  B.  A  P.  561 ;  7\imer  v.  EyU»,  3  B.  &i  P.  456.  ^ 

In  the  present  case,  an  affidavit  of  the  amount  of  the  debt  filed  of  record 
was  necessary  to  enable  the  sheriff  to  arrest  the  defendant  in  the  first  actioa, 
otherwise  the  arrest  would  have  been  illegal  as  upon  a  void  process. 

Webb  V.  Herne^  1  B.  &  P.  281,  is  not  an  authority  upon  this  question;  fin 
Croke  v.  Dowfing,  the  case  cited  by  the  Judges  from  Buller's  Nisi  Prius,  p. 
14,  was  an  action  for  a  malicious  prosecution,  in  which  it  certainly  was  not 
necessary  to  set  out  that  the  plaintiff*  had  made  any  affidavit  ff%Ukard  v. 
Wilder^  1  Burr.  330,  was  an  action  on  a  bail-bond,  and  not  against  m  sheriff. 
This  is  an  action  against  an  officer,  and  the  plaintiff'  is  bound  to  set  out  on  the 
record,  and  prove  that  he  has  complied  in  all  respects  with  his  duty,  before  he 
can  complain  of  the  misconduct  or  breach  of  duty  of  the  sheriff*. 

Best,  C.  J.  It  is  not  necessary  that  the  declaration  in  this  action  should 
contain  a  statement  of  the  filing  of  the  affidavit.  No  case  has  gone  that  length. 
It  has  only  been  laid  down  that  in  favor  of  a  public  officer,  the  Courts  wifl 
decide  on  grounds  purely  technical.  The  statute  12  6. 1,  indeed,  requires  that 
previously  to  an  arrest,  an  affidavit  of  the  cause  of  action  shall  be  filed ;  bnt 
the  sheriff  has  nothing  to  do  with  the  affidavit.  If  the  plaintiff  or  the  officer 
of  the  Court  indorse  a  writ  improperly,  they  are  punishable  for  their  miscon- 
duct;  but  the  sheriff*  is  only  bound  to  see  that  the  writ  is  indorsed.  It  is  iis- 
possible  that  he  should  know  in  Cornwall  whether  an  affidavit  has  been  duly 
filed  in  London.  In  Ca»bum  v.  Reid^  2  B.  Moore,  60,  it  is  laid  down  that  i 
*the  filing  of  the  affidavit  be  alleged  in  Uie  declaration,  it  must  be  proved ;  r«e/w 
but  it  was  also  thought  that  the  allegation  might  be  omitted,  and  by  the  ^ 
omission  superfluous  evidence  is  spared. 

Park,  J.  I  am  of  the  same  opinion.  The  precedents  are  both  ways;  and 
if  the  filing  of  the  affidavit  be  stated,  the  Court  hold  that  it  must  be  proved ; 
but  it  is  not  necessary  to  state  it.  The  point  was  much  canvassed  in  Catbwn 
V.  Reid^  and  that  was  the  decision  which  the  Court  pronounced.  The  present 
declaration  states  that  the  writ  was  duly  indorsed,  which  means  indorsed  accord- 
ing  to  law.  The  objection  is  most  frivolous;  and  if  it  could  prevail,  would  be 
disgraceful  to  the  law. 

BuRRouGH,  J.  It  is  sufficient  for  the  sheriff  if  the  sum  demanded  be  duly 
marked  on  the  writ.  A  declaration  need  only  be  certain  to  a  certain  intent  in 
general,  and  this  is  so. 

Gasblbe,  J.  In  Casbum  v.  Reid  the  Court  referred  to  Webb  r.  Heme, 
where  Bdllbr,  J.,  said,  **  I  remember  a  case  in  Jjord  Mansfield's  time,  where 
it  was  held  unnecessary  to  produce  the  affidavit.*'  If  the  precedents  had  uni- 
formly stated  the  filing  of  the  affidavit,  perhaps  there  might  be  some  weight  in 
the  objection ;  but  I  find  the  declaration  has  been  framed  in  various  ways,  in 
general  alleging  only  that  the  writ  was  delivered  to  the  sherifT. 

Our  judgment,  therefore,  must  be  for  the  plaintiflT. 

Judgment  for  the  plaintiflT  accordingly. 
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•DOE  Dem.  STEVENS  et  al.  v.  SCOTT. 


Devise  to  C.  S.  in  trust  for  the  separate  use  of  8.  S.,  and  to  convey  the  premises  to  S.  S., 
her  heira  and  asaigns,  free  from  the  control  of  her  present  or  any  future  husband,  and  to 
permit  her  to  tnke  the  rents  and  profits: 

Held,  that  S.  S.  had  no  power  of  devising  the  premises. 

The  lessors  of  the  plaintiff  claimed  the  property  in  dispute,  as  trustees  of 
Sarah  Scott,  under  the  will  of  Mary  Wilcox,  which  was  as  follows:—**!  give 
am!  devise  unto  Charles  Stevens  and  his  heirs,  all  that  mv  messuage  or  tene- 
ment, dwelling-house  and  premises  situate  in  Aylesbury  Street,  Clcrkenwell, 
now  in  lease  to  and  in  the  possession  of  Mr.  Scott;  and  all  that  my  freehold 
messuage  or  tenement,  with  the  appurtenances,  situate  and  being  in  6ray*s  Inn 
Lane,  in  the  parish  of  St.  Andrew,  Holborn,  known  by  the  sign  of  the  Black 
Dog  and  Punch  Bowl,  in  the  possession  of  Mr.  Mouse  or  his  under  tenants,  in 
truMl  to  and  for  the  sole  and  separate  use  of  my  daughter,  Sarah  Scoli,  and 
to  convey,  assign,  and  assure  the  said  last-mentioned  freehold  messuage,  tene» 
ment,  and  premises  unto  her,  the  said  Sarah  Scott,  her  heirs  and  assigns  for 
ever,  free  from  and  independent  of  the  debts,  control,  power,  or  engagements 
of  her  present  or  any  future  husband,  and  to  empower  and  permit  her  to  take 
and  receive  the  rents,  issues,  and  profits  of  the  said  last-mentioned  premises^ 
and  to  give  receipts  imd  discharges  for  the  same  from  time  to  time,  or  to 
appoint  any  person  to  receive  the  same  as  if  she  was  sole  and  unmarried.'* 
The  defendant  claimed  under  the  will  of  Sarah  Scott  as  follows : — **  I  give  and 
bequeath  to  my  husband,  Charles  Scott,  my  two  freehold  houses,  one  known 
by  the  sign  of  the  Black  Dog  and  Punch  Bowl,  a  public  house  in  Gray's  Inn 
Lane,  in  the  parish  of  St.  Andrew,  Holborn,  now  in  the  possession  of  Messrs. 

^'Ofil  ^^^^  ^  ^^'*  '^'^^^'  Pond  Street,  and  the  other  now  in  *my  husband's 
-^  possession,  namely,  No.  3,  in  Aylesbury  Street,  Clerkenwell,  in  the 
parish  of  St.  John,  which  is  joined  to  St.  James's,  Clerkenwell,  with  all  shops, 
out-houses,  yards,  and  appurtenances  thereto  belonging,  as  left  at  my  sole  dis« 
posal  by  my  mother's  will,  namely,  Mary  Wilcox,  late  of  No.  0,  CJerkenwell 
Close,  for  and  during  his,  my  said  husband,  Charles  Scott's  natural  life." 

At  the  trial  of  the  cause,  Middlesex  sittings  in  Michaelmas  term  last«  a 
verdict  was  found  for  the  lessors  of  the  plaintiff,  with  liberty  for  the  defendant 
to  move  to  set  it  aside,  and  enter  a  nonsuit  instead. 

Jones,  Serjt.,  having  obtained  a  rule  nisi  to  that  effect, 

Taddy,  Serjt.,  showed  cause.  Under  Mary  Wilcox's  will,  Sarah  Scott 
took  only  an  equitable  interest;  the  legal  estate  was  in  the  trustees,  to  enable 
them  to  secure  the  pro6ts  to  Sarah  Scott's  separate  use,  (Harton  v.  Harton^ 
7  T.  R.  05*2 ;  Jones  v.  Lord  Say  and  Sele,  1  Eq.  Cas.  Abr.,  383,)  and  she 
could  not  divest  them  of  it  by  a  devise  which  she  had  no  authority  to  make. 

Jones,  The  will  of  M.  Wilcox  must  be  construed  according  to  her  inten- 
tion :  her  intention  clearly  was,  to  give  Sarah  Scott  the  whole  interest  in  the 
premises,  and  as  incidental  to  such  absolute  interest,  S.  Scott  had  the  power  of 
devising.  As  no  one  else  is  mentioned  in  the  will  besides  S.  Scott,  the  trus- 
tees were  only  interposed  to  prevent  the  interference  of  marital  rights;  and, 
according  to  the  well-known  rule,  the  courts  will  not  give  them  an  interest 
greater  than  is  necessary  to  effectuate  the  intentions  of  the  testator.   The  effect 

*507n  ^^  ^^^  ^^^'  ^^^i^^*^^*  *^^*  ^  S^^^  ^^^™  ^^  l^S^^  estate  during  the  life  of 
-^  S.  Scott,  with  a  power  for  her  to  devise  the  remainder  in  fee.  In 
Harton  ▼.  Harton^  and  Jones  v.  Lord  Say  and  Sele,  the  testator  had  no  inten- 
tion to  grive  the  whole  interest  to  a  feme  covert,  for  the  devise  was  to  trustees 
in  tnist  for  a  feme  covert  during  her  life,  and  then  in  trust  for  the  heirs  of  her 
body.  But  u>r  the  circumstance  of  Sarah  Scott's  being  a  feme  covert,  it  is 
clear  that  the  testator  would  have  given  her  a  legal  fee  simple:  a  trustee  was 
interposed  to  protect  her  against  her  husband;  but  tliat  protection  is  eflectod 
Vol.  XIIL— T7 
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by  gtving  the  trustee  the  legal  estate  during  her  life:  and  in  Doe  dan,  Plojfpf. 
Nicholh^  1  6.  G.  336,  the  intent  of  a  testator  being  clear,  the  Court  held  &it 
the  trustees  took  only  an  estate  determinable  on  the  happening  of  an  etol 
which  the  testator  had  indicated.  A  gift  to  the  separate  use  of  a  femt  tovtti 
is  tantamount  to  a  ^ift  to  such  use  as  she  shall  devise ;  and  if  the  intent  of  the 
donor  cannot  be  effected  without  presuming  a  power  to  devise,  such  a  povs 
may  be  presumed,  for  no  precise  form  of  words  is  requisite  to  create  it. 

Park,  J.  It  is  admitted  that  at  the  time  of  the  devise  by  Mrs.  Scott,  the 
legal  estate  in  the  premises  in  question  was  in  her  trustees  for  the  purpose  of 
securing  her  against  the  rights  of  her  husband;  but  as  the  beneficial  ioieitst 
was  left  to  her  in  fee,  we  are  called  on  to  presume  that  she  had,  incidental] j  to 
such  interest,  a  power  of  devising.  That  would  be  going  further  than  uy 
court  of  law  has  hitherto  done.  In  Jonet  t.  Lard  Say  and  Seie^  the  devise 
was  to  trustees  and  their  heirs,  in  trust  to  pay  several  legacies  and  annuities, 
and  to  pay  the  surplus  to  a  feme  covert  for  life  to  her  separate  use,  or  as  the 
should  direct;  and  after  her  death,  the  trustees  to  stand  ^seised  to  the  p,^ 
use  of  her  body,  with  remainders  over.  And  it  was  holden,  that  the  *- 
use  was  executed  in  the  trustees  and  their  heirs  during  the  life  of  thefemt 
covert,  and  after  her  death,  in  the  persons  entided  to  take.  Here,  in  the  same 
way,  Sarah  Scott  had  a  trustee  for  her  life;  and  even  if  she  had  survived  her 
husband,  it  may  be  thought  the  trustee  ought  to  have  held,  to  secure  her  agiiost 
a  future  husband,  though  aAer  her  death  he  might  be  bound  to  convey  to  her 
heir.     At  all  events,  it  is  clear  that  Sarah  Scott  had  no  power  to  devise. 

BuRROUOH,  J.  The  words  of  the  will  cieariy  give  the  legal  estate  to  the 
trustees,  and  there  is  no  possible  ground  for  presuming  that  Sarah  Scott  had  z 
power  to  devise. 

Gaselbx,  J.  I  never  entertained  any  doubt  on  the  subject,  and  only  re- 
served the  point  to  save  the  expense  of  a  second  trial.  The  legal  estate  is  id 
the  trustees,  and  on  the  death  of  Sarah  Scott,  they  are  trustees  for  her  heir  at 
law.     The  rule  must  be 


*AKED  V.  STOCKS,  BARSTOW,  et  al.  [•509 

The  plaintiffhavinir  sued  a  magistrate,  ffave  notice  of  hia  cauae  of  action :  that  the  mafi«- 
irate  had  onlawfuljjr  conTicted  him  o7  not  paying  wages,  and  bad  iaaaed  a  warrant  for 
seizing  his  ffoods,  directed  to  J.  Bark,  under  which  they  were  seized  accordingly. 

The  warrant  htring  been  directed  to  the  constable  of  Halifaz,  and  not  to  J.  Bark : 

Held,  that  the  notice  was  inaufficient. 

This  was  an  action  of  trespass  against  two  magistrates  of  the  West  Riding 
of  Yorkshire,  and  four  other  persons,  who  suffered  judgment  to  go  by  defanli* 
The  magistrates  pleaded  the  general  issue. 

The  notice  of  action  served  on  the  magistrates  pursuant  to  the  statute  24  G. 
2,  c.  44,  was  for  having  caused  the  plaintiff  *<  to  be  unlawfully  convicted  for  not 
paying  to  Thomas  Wood,  of  Halifax,  card-maker,  the  sum  of  10/.,  for  wa^ 
supposed  to  be  due  to  the  said  Thomas  Wood,  and  the  further  sum  of  I5«.  6d. 
for  costs  alleged  to  have  been  incurred  by  Thomas  Wood  in  recovering  the  M 
wages,  and  for  having  issued  a  warrant  in  writing  under  their  hands  and  setb, 
beanng  date  on  or  about  the  8d  of  March,  1827,  directed  to  Joseph  BiA 
thereby  commanding  him  to  distrain  the  goods  and  chattels  of  the  pjaintiff  fcf 
satisfying  the  said  sum  of  10/.  15».  6(f.,  under  which  warrant,  the  premises  d 
the  plamUS;  situate  at  Halifax,  were  unlawfuUy  entered,  and  his  goodi  aod 
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chattels  therein  forcibly  taken  and  distrained,  and  sold  and  disposed  of,  to 
his  loss." 

At  the  trial  before  Batlbt,  J.*  last  York  Summer  Assizes,  the  warrant  pro- 
duced under  a  notice  to  the  defendants  to  produce  it,  appeared  to  be  addressed 
nol  to  Joseph  Bark,  but  to  **Me  comUtble  of  the  township  of  Halifax.*^  It 
further  appeared,  that  one  Brearly,  and  not  Bark,  was  the  constable  of  that 
township ;  that  Bark  was  not  a  constable ;  and  it  did  not  appear  that  the  magis- 
trates had  employed  Bark  to  levy  the  distress. 

Upon  this  variance  a  verdict  was  found  for  the  magistrates,  with  leave  for  the 
*5101  P^^^°^^^  ^  move  to  set  it  aside,  *and  enter  a  verdict  for  the  plain tifi*,  if 
-*  the  Court  should  be  of  opinion  that  the  notice  was  not  incorrect. 
Cfosi,  SerjL,  accordingly  obtained  a  rule  nUi  to  that  effect,  which  the  Court, 
stopping  IViide^  Serjt.,  who  was  to  have  shown  cause,  called  upon  him  to  sup- 
port.    He  contended,  that  the  notice  required  by  the  statute  was  sufficient,  if  it 
disclosed  to  the  magistrate  the  gi^pund  of  the  plaintiff's  complaint  against  him, 
so  that  he  might  know  what  he  was  charged  with,  and  make  amends  if  he 
thought  fit :  that  the  present  notice  was  safficiently  explicit  in  that  respect,  and 
that  the  insertion  of  a  wrong  name  for  the  constable  could  not  mislead  the  ma- 
gistrate, the  material  chaige  against  him  being  the  illegal  conviction  and  levy, 
and  it  being  perfectly  immaterial  by  whom  the  levy  was  made.     It  was,  there- 
fore, unnecessary  to  have  inserted  the  name  of  the  person  directed  to  make  the 
levy  rsuch  a  statement  might  in  a  declaration  have  been  rejected  as  surplusage, 
and  it  could  not  be  reqaired  that  a  mere  notice  of  action  should  be  more  precise 
than  a  declaration.     The  plaintiflf  had  given  all  the  information  in  his  power ; 
he  had  no  means  of  compelling  the  officer  to  furnish  a  copy  of  the  warrant,  or 
of  knowing  whether  Bark  or  Brearly  were  the  true  constables  of  the  township. 
No  man  could  ever  obtain  justice  against  a  magistrate,  if  notices  of  action  were 
to  be  framed  with  such  rigid  precision. 

Park,  J.  I  am  sorry  when  any  man  is  tripped  up  by  a  formal  objection,  and 
the  Court  would  go  great  lengths  to  sustain  the  argument  in  favor  of  the  plain- 
tiff; but  we  are  bound  to  the  strict  construction  of  an  act  of  Parliament  passed 
expressly  for  the  protection  of  justices  of  peace  in  the  execution  of  their  office. 
Country  magistrates,  acting  with  the  most  honorable  intentions,  may  occasion- 
's 1 11  ^y  entrapped  into  error  by  *want  of  knowledge  of  the  law,  and  this 
^  statute  enables  them  to  get  out  of  the  difficulty  by  tendering  amends. 
The  question  therefore  is,  Whether  this  notice  sufficiendy  discloses  the  plain- 
tiff's cause  of  action  within  the  meaning  of  the  statute.  In  Strickland  v.  Ward^ 
7  T.  R.  n.  631,  633,  it  was  holden,  that  a  mistake  in  the  description  of  the 
form  of  action  was  fatal  to  the  validity  of  the  notice.  It  has  since  been  deter- 
mined, that  it  is  not  necessary  to  state  in  the  notice  the  precise  form  of  action ; 
but  the  notice  in  the  present  case  describes  the  cause  of  action  to  be  a  warrant 
directed  to  J.  Bark,  and  the  warrant  signed  by  the  defendant,  when  produced, 
appears  to  be  directed  to  the  constable  of  Halifax.  No  doubt  it  appears  hard 
upon  the  plaintiff  that  this  should  vitiate  his  notice ;  but  the  act  prescribes  that 
no  evidence  shall  be  received  of  matters  not  specified  in  the  notice  ;  and  when 
I  find  that  the  cause  of  action  was  a  warrant  directed  to  the  constable  of  Hali- 
fax, I  cannot  think  that  evidence  ought  to  have  been  received  of  a  warrant 
directed  to  J.  Bark,  who  was  not  a  constable  at  all.  The  statute  too  empowers 
the  plaintiff  to  demand  a  copy  of  the  warrant,  and  if  he  falls  into  error  by 
undertaking  to  set  it  out  without  demanding  a  copy,  he  cannot  complain  of  the 
consequence. 

Gasblkb,  J.t  I  should  be  glad,  if,  consistently  with  the  decided  cases,  we 
could  comply  with  the  plaintiff's  application ;  but  looking  at  the  long  string  of 
decisions  which  have  put  a  strict  construction  on  the  act,  I  feel  that  we  are  not 
at  liberty  to  do  so.    The  act  requires  that  the  plaintiff  shall  give  the  magistrate 

t  BvEEQuai,  J.,  was  absent  at  shambsrs. 
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notice  of  the  cause  of  action,  and  it  has  been  held  that  the  canse  must  be  ps- 
ticularly  stated.  In  Ward  v.  Strickland^  the  Court  held  the  notice  bad,  becaut 
there  was  a  'misstatement  of  the  canse  of  action  ;  and  though  it  was  rKt* 
aflcrwards  determined  that  the  cause  of  action  need  not  be  specified,  yet  ■- 
if  the  plaintiff  undertakes  to  specify  it,  he  must  do  so  correctly.  In  the  present 
case,  the  substantial  cause  of  action  is  the  conviction  of  the  plaintiff,  ajid  the 
unlawful  issuing  of  a  warrant  to  Bark.  Perhaps  it  might  not  have  been  neces- 
sary for  the  plaintiff  to  have  named  the  person  to  whom  the  warrant  waa 
directed ;  but  having  undertaken  to  do  so,  his  notice  is  not  sufficient  to  support 
an  action  for  the  seizure  of  his  goods  under  a  warrant  directed  to  the  constable 
of  Halifax.  The  case  is  not  in  substance  distinguishable  from  Ward  ▼.  Siridt- 
landi  and,  therefore,  the  rule  must  be 

Dischaiged. 


SMITH  et  al.  v.  BAGKWELL. 

Where  defendant  pleaded  delivery  of  a  pipe  of  wine  in  eatiefsction  of  the  plnintiff*! 
denitnd,  the  Conrt  refoaed  to  permit  plaintiff  to  aifn  judgment  as  for  want  of  a  pka, 
upon  affidavit  that  the  plea  waa  falae. 

To  the  plaintiff's  demand  in  this  action  the  defendant  pleaded  the  deliveiy 
by  him,  and  acceptance  by  the  plaintiffs,  of  twenty  pipes  of  port  wine,  in 
satisfaction.' 

Stephtfii  Serjt.,  upon  affidavit  by  one  of  the  plaintiffs,  that  the  plea  was  wholly 
false,— that  the  defendant  never  delivered,  and  plaintiff  never  accepted,  twenty 
pipes  of  port,  or  any  other  wine,  or  any  other  thing,  in  discharge  of  the  defend- 
ant's undertakings,*— moved  for  a  rule  niii  to  sign  judgment  as  for  want  of  m  plea. 
After  referring  to  Bhwttt  v.  Manden^  10  East, 237;  Thonuu  v.* Van'  r-«si« 
dermoolen,  2  B.  d^  A.  197 ;  Bartley  v.  Goddake,  2  B.  d^  A.  190;  and  ^ 
Shadwetl  y.  Berthoud^  5  B.  &  A.  750,  in  which  the  Court  of  King's  Bench 
had  set  aside  sham  pleas  of  judgment  recovered,  and  the  like,  on  affidavits  of 
their  falsehood,  he  relied  on  Richley  v.  Proone^  I  B.  d^  C.  280,  where  the  plea 
resembled  the  present,  being  an  allegation  of  a  ton  of  hemp  delivered,  in  satis- 
faction of  the  plaintiff's  demand  ;  and  though  that  case  had  subsequently  been 
overruled  by  the  case  of  Merington  v.  Beckett ^2  B.  &>  C.  81, yet  as  this  Court 
was  not  bound  by  the  practice  of  the  Court  of  King's  Bench,  he  niged  them 
to  adopt  that  which  was  the  more  wholesome  rule,  and  supported  by  no  less 
than  6ve  decisions :  at  least,  the  defendant  ought  to  be  compelled  to  verify  his 
plea  by  affidavit.  Nothing  could  be  more  disgraceful  to  the  law,  or  prejudicial 
to  the  interests  of  justice,  than  allowing  defendants  to  delay  a  creditor,  by 
putting  falsehoods  on  record.  In  Young  v.  Gadderer^  I  Bingh.  380,  the  only 
case  in  this  court,  the  application  failed,  because  it  was  not  accompanied  wiib 
an  affidavit  that  the  plea  was  false.     A  rule  mst  having  been  granted, 

SpankUy  Serjt.,  contra,  relied  on  Merington  v.  Beckett^  in  which  all  the 
preceding  cases  had  been  considered,  and  the  Court  of  King's  Bench,  thinking 
they  had  gone  too  far,  overrtiled  Bichley  ▼.  Proont.  If  the  present  applicatioa 
were  acceded  to,  there  would  be  an  end  of  the  system  of  special  pleading,  and 
the  merits  of  all  causes  must  be  tried  on  affidavit.  But  the  Court  had  do 
authority  to  call  on  parties  to  substantiate  by  affidavit  the  truth  of  matters  thej 
might  advance  in  resisting  a  claim  made  against  them.  It  was  true,  that  wheo 
a  party  applied  for  leave  to  plead  several  matters,  the  Court  were  p^..^ 
^empowered  to  exercise  a  discretion  as  to  what  shoiild  be  put  on  tiie  ^ 
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record;  bat  here  tiiiere  was  no  general  issue;  the  defendant  had  pleaded  but  a 
single  plea,  and  the  Court  had  no  power  to  interfere.  There  was  no  affidavit 
that  the  plea  had  occasioned  any  delay,  and  the  cause  could  not  have  been 
brought  to  trial  sooner  if  the  general  issue  had  been  pleaded,  to  which  no  objec- 
tion could  have  been  raised.  The  present  application,  therefore,  went  further 
than  any  that  had  preceded  it. 

Stephen.    In  TYiomaf  ▼.  Vandertnoolen  and  Hartley  v.  Qodilake  there  was 
no  application  for  leave  to  plead  several  matters,  and  yet  the  plea  was  set  aside. 

Park,  J.  I  am  of  opinion  that  the  Court  cannot  do  what  has  been  required. 
I  lament  these  things,  because,  from  the  affidavit  which  has  been  filed,  and 
from  the  circumstance  that  it  has  met  witir  no  answer,  I  have  litde  doubt  that 
this  is  a  sham  plea.  But  we  are  asked  to  require  that,  which,  except  in  one 
instil  nee,  has  never  been  required,  namely,  that  the  defendant  should  verify  his 
plea  by  affidavit.  There  is  nothing  on  the  face  of  it  absurd  or  inconsistent  in 
the  allegation,  that  wine  has  been  given  in  satisfaction  of  a  demand.  But  in 
Bleweit  V.  Marsden  a  plea  of  satisfaction  by  judgment  recovered  in  the  Court 
of  Piepoudre,  was  jusdy  deemed  a  moekery  too  glaring  to  remain  on  the  records 
of  the  Court  of  King's  Bench.  Richley  v.  Proone  was  decided  in  one  of  those 
bye-sittings  after  the  term  had  concluded,  and  was  fully  considered  in  Mering' 
ton  V.  Beckett;  and  I  entirely  coincide  with  what  fell  from  the  Chief  Justice  in 
that  case.  In  Young  v.  Gadderer^  though  there  had  been  repeated  promises 
to  pay,  the  Court  refused  to  set  aside  a  plea  of  judgment  recovered.  There  is 
*S151  Sn^^^  weight  in  the  observation  made  on  the  part  of  the  ^defendant,  that 
^  here  has  been  no  application  for  leave  to  plead  doable ;  because  upon 
such  applications  the  Court  is  entitled  to  exercise  a  discretion,  and  that  distinc- 
tion  was  made  in  Bones  v.  Punter^  2  B.  ^  A.  777.  Here  there  is  only  a  single 
plea ;  the  defendant  is  under  no  rule  to  plead  issuably,  and  we  should  exceed 
our  jurisdiction  if  we  acceded  to  the  application. 

BuRRouoic,  J.  I  object  to  this  application  in  toto.  By  and  by,  it  will  be 
said  that  a  defendant  must  not  plead  the  general  issue  without  an  affidavit  of  its 
truth :  that  is  often  as  false  a  plea  as  the  present ;  but  the  principle  of  our  law 
is,  that  the  plaintiff  must  make  out  hia  case.  With  respect  to  pleas  in  abate- 
ment, the  statute  of  Anne  has  required  an  affidavit  of  their  truth;  and  if  it  had 
been  thought  fit  to  require  an  affidavit  in  other  cases,  it  would  have  been  easy 
to  have  so  enacted  it ;  but  the  absence  of  any  such  enactment,  when  the  atten- 
tion of  the  legislature  had  manifestly  been  called  to  the  subject,  shows  that  it 
was  not  deemed  proper  to  extend  the  practice  further. 

Gassi^b,  J.  Perhaps  it  is  necessary  that  something  should  be  done  to 
aboliBh  sham  pleading;  but  the  Court  cannot  interfere  apon  the  present  occa- 
sion. Where  the  plea  has  raised  diflferent  issues,  has  been  exceedingly  intri- 
cate, or  has  been  a  mockery  of  the  proceedings  of  the  Court,  a  discretionary 
power  has  sometimes  been  exercised  by  the  Judges ;  but  that  cannot  be  done 
with  respect  to  a  single  plea,  which  has  nothing  improper  on  the  face  of  it. 

Rule  discharged. 

The  Coart  intimated,  that  in  fatare  similar  applications  should  be  discharged 
with  costs. 
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*TUCK£R  et  aL,  Assignees  of  JOHN  ANTHONY  GILBEITr,  a  Bsi^. 

nipt.  V.  JOHN  HUMPHREY. 

The  BbipperB,  tctiog  for  G.,  purchased,  and  paid  for  with  Hieir  own  monejr,  floor  mt  Stock- 
ton, which  was  sent  by  a  vessel  to  London,  and  the  inToice  forwarded  to  6.  A  mui- 
feat  of  the  flour  was  also  forwarded  hj  the  shippers  to  a  wharfinger  in  London,  whoie 
practice  it  was  to  deliTor  goods  to  the  consignee  nsmed  in  the  msnifest  upon  application, 
and  till  application  to  keep  it  on  board  the  vessel;  if  not  applied  for  biefors  tba  remei 
returned,  he  landed  it,  ana  kept  it  in  his  warehonse,  to  the  order  of  the  sbipper;  if  tk 
goods  were  to  be  delivered  to  order,  he  delivered  them  to  persons  producing  either  biib 
of  lading  or  the  shipper's  invoices.  G.  was  in  the  habit  of  having  flour  consigned  to  kin 
at  the  wharf,  and  sometimes  sold  it  on  board,  sometimes  when  it  waa  laoded,  and  kept 
for  him  in  the  wharfinger's  warehouses. 

The  flour  in  question  arrived  at  the  wharf  on  the  18th  of  April,  but  was  not  landed  liil  tbt 
22d ;  on  the  17ih,  before  any  application  by  G.,  who  had  become  bankrape,  cbe  fiioar 
was  claimed  under  an  order  from  the  ahippers :  Held,  that  the  flour  doc  baviog  bcea 
landed,  nor  any  application  having  been  made  by  G.,  the  shippers  might  atop  m  fromtita 


Pare,  J.  This  case  came  before  the  Court  upon  a  motion  to  set  mside  u 
award,  in  part,  of  a  learned  barrister,  and  which  the  Court,  for  the  impoitaBcc 
of  it,  desired  miffht  be  ai]|[ued  as  a  special  case.  The  action  was  an  aetion  <tf 
trover,  and  it  had  been  referred  by  an  order  of  the  Chief  Justice,  since  made  i 
rule  of  Court,  to  the  award  of  Mr.  Archbold.  The  claim  was  for  three  several 
parcels  of  flour;  one  for  the  value  of  260/.  10«.,  for  which  the  arbitrator  decides 
that  the  plaintifls  are  to  recover:  one  lor  fifty  sacks;  and  he  decides  that  for 
those  the  plaindflfs  are  not  to  recover :  and  upon  these  two  points  no  question 
now  arises.  The  third  parcel  consisted  of  twenty-five  sacks  of  flour,  amount- 
ing to  52/.  lOf.;  and  as  to  these,  the  arbitrator  states  a  variety  of  facts,  upoa 
which  he  wishes  to  take  the  opinion  of  the  Court,  and  which  is  the  point  upon 
which  the  argument  has  been  had.  The  question  is.  Whether  Messrs.  Wil- 
kinson, the  shippers  of  the  flour,  had  a  right  to  stop  it  tn  trantUu^  under  the 
circumstances  of  the  case.     The  facts  found  by  the  arbitrator  are  these  >- 

*'«The  twenty-five  sacks  in  question  were  purchased  by  Messrs.  Wil-  p«i||., 
kinson  and  Company,  of  Stockton,  for  the  said  John  Anthony  Gilbert,  t.  ^' ' 
with  their  own  money :  they  chaiged  no  profit  upon  them,  but  merely  a  com- 
mission of  Is.  per  sack  for  purchasing  them;  and  they  shipped  them,  together 
with  the  remainder  of  a  cai^o  of  other  goods,  by  a  vessel  named  the  Cumber^ 
land,  bound  for  London.     This  vessel  was  consigned  by  Messrs.  Wilkinsos 
and  Company  to  the  defendant's  wharf,  and  they  sent  to  the  defendant  by  post 
a  manifest  of  the  cargo ;  they  sent  also  to  Gilbert  an  invoice  of  these  twentv- 
five  sacks  of  flour,  stating  them  to  be  bought  and  shipped  for  hira  on  lus 
account  and  risk.     When  a  ship  was  thus  consigned  by  Messrs.  Wilkinson 
and  Company  to  the  defendant's  wharf,  they  always  sent  a  manifest  of  the 
cargo  to  the  defendant  by  post,  and  in  this  manifest  the  diflerent  items  of  die 
cargo,  and  their  marks,  &c.,  were  inserted,  and  opposite  to  each  item  either 
the  name  of  the  consignee  or  the  words  to  order  were  written.     When  sndi 
vessels  arrived  at  the  wharf,  those  goods  to  which  the  consignee's  name  was 
annexed  to  the  manifest,  were  delivered  to  such  consignee  or  his  order,  spoa 
application ;  and  those  to  which  the  words  or  order  were  opposite  in  the  mani- 
fest, were  delivered  to  the  order  of  Wilkinson  and  Company,  that  is  to  say,  to 
persons  producing  either  bills  of  lading  for  the  goods,  or  Wilkinson  and  Com- 
pany's invoices  of  them  respectively.     Flour  thus  appearing  to  be  shipped  to 
order  by  the  manifest,  was  always  left  on  board  the  vessel,  and  not  laoded 
until  such  bill  of  lading  or  invoice  was  produced ;  but  if  no  such  bill  of  ladioff 
or  invoice  was  produced  by  the  time  the  vessel  began  to  take  in  her  retsrs 
cargo,  then  the  flour  was  landed  and  placed  in  the  defendant's  warehouses,  and 
there  kept  to  the  order  of  the  shippers.     Gilbert,  the  bankrupt,  was  in  the 
habit  of  having  flour  shipped  for  him  from  *Stockton,  and  which  came  p^..^ 
to  the  defendant's  wharf;  and  Gilbert  always  in  such,  cases  either  sold  ^ 
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it  on  board  before  it  was  landed,  or  it  was  landed  and  kept  for  him  in  the 
defendant's  warehouses  until  he  sold  it,  so  that  the  defendant's  wharf  was 
always  deemed  the  place  of  its  destination.  The  twenty-five  sacks  of  flour  in 
question  were  shipped  on  board  the  Cumberland,  on  the  5th  day  of  April,  1824, 
and  arrived  at  the  wharf  on  the  12th,  but  were  not  landed  until  between  thf 
22d  and  26th  of  the  same  month.  On  the  17th  day  of  the  same  month  an 
order  from  Wilkinson  and  Company,  directed  to  the  defendant,  requiring  him 
to  deliver  their  twenty-five  sacks  of  flour  to  Messrs.  Atkinson  Ai  Cramp,  was 
produced  to  the  defendant  by  Cramp,  and  the  flour  was  then  claimed  by  Cramp 
on  the  part  of  Wilkinson  and  Company.  Gilbert,  at  that  time,  was  a  bank- 
rupt. He  had  committed  an  act  of  bankruptcy  on  the  lOih  day  of  April, 
1824:  on  the  14th  a  commission  of  bankrupt  was  thereupon  issued  against 
him,  and  on  the  10th  day  of  the  same  month  the  messenger  under  that  com- 
mission produced  to  the  defendant  the  invoice  of  the  twenty-five  sacks  of  flour 
in  question,  which  had  been  sent  by  Wilkinson  and  Company  to  Gilbert,  as 
before  mentioned,  and  demanded  the  flour,  which  was  refused  to  him.  Messrs. 
Atkinson  Al  Cramp  afterwards  landed  the  flour,  and  sold  it  for  the  account  of 
Wilkinson  and  Company.  The  parties  to  this  action  have  consented,  that  in 
case  his  Majesty's  Court  of  Common  Pleas  shall  be  of  opinion,  that,  under  the 
circumstances  hereinbefore  -stated,  the  plainlilTs  are  not  entitled  to  recover  for 
the  value  of  the  said  last-mentioned  parcel  of  flour,  consisting  of  twenty-five 
sacks  as  aforesaid,  then  and  in  such  case  my  award  in  favor  of  the  plaintilTst 
for  the  value  of  the  said  first  and  last  parcels  of  flour  above  mentioned,  amount- 
's 1 91  ^"^  ^  ^^  ^^^  of  315/.,  shall  be  ^reduced  by  the  amount  of  the  value  of 
^  the  said  last- mentioned  parcel,  that  is  to  say,  the  sum  of  52/.  lOf. 
aforesaid." 

Upon  these  facts  it  was  contended  by  Mr.  Seijt  Edward  Lawen^  on  behalf 
of  the  assignees,  that  by  the  arrival  of  the  ship  at  the  wharf  the  transit  was 
over ;  that  the  wharf,  though  the  goods  were  not  delivered  out  of  the  hold  of 
the  ship,  was  to  be  considered  as  the  warehouse  of  Gilbert,  the  bankrupt,  just 
as  much  as  if  the  cargo  had  been  removed  into  one  of  the  warehouses  of  the 
wharf,  and  had  been  marked  by  the  bankrupt,  warehoused  in  his  name,  or  pat 
under  his  lock  and  key. 

This  has  been  well  argued  on  both  sides,  and  nobody  can  doubt  that  if  such 
a  state  of  things  as  is  above  supposed  had  existed,  such  as  the  goods  being  put 
into  a  warehouse  on  the  wharf,  which  the  bankrupt,  having  no  warehouse  of 
his  own,  had  been  in  the  habit  of  using  as  his  own,  and  marking  or  doing  some 
act  upon  them,  the  transit  would  have  been  over.  But  the  question  is,  whether 
that  be  the  state  of  things.  The  general  nature  of  the  right  to  stop  in  transitu 
lias  very  properly  not  been  argued;  for  although,  comparatively  speaking, 
such  right  has  not  been  long  known  to  the  common  law,  perhaps  not  above 
seventy  years,  having  been  at  that  time  transplanted  from  the  courts  of  equity, 
yet  it  has  since  been  established  by  such  a  variety  of  decisions,  that  it  is  now 
regarded  with  favor  by  the  former  as  a  right  which  they  are  always  dbposed 
to  assist,  not  proceeding  at  all  on  the  ground  of  the  contract  being  rescinded  by 
the  insolvency  or  bankruptcy  of  the  consignee  of  the  goods,  but  as  an  equitable 
right  adopted  for  the  purposes  of  substantial  justice.  But  this  case  has  been 
correctly  argued  upon  the  ground  whether  the  transiius  was  conunuing,  or 
whether  it  was  at  an  end  and  determined.  Every  case  of  this  sort  must  depend 
*R%n1  ^"  ^^  ^^^  special  circumstances.  In  some  *of  the  earlier  cases,  par- 
^  ticularly  in  that  of  Hunter  v.  Beale^  Lord  Mansfield,  who  carried  the 
doctrine  of  stoppage  in  tramitu  a  great  way,  seemed  to  expect  that  the  goods 
must  come  to  the  actual  corporal  touch  of  the  vendee;  but,  in  the  subsequent 
case  of  Dixon  v.  Baldwin,  5  East,  184,  Lord  Ellbnborouoh  repudiates  that 
extent  of  the  doctrine,  and  puts  it  upon  a  better  footing,  and  says,  *«tlie  questiob 
is,  whether  the  party,  to  whose  touch  it  actually  comes,  be  an  agent  so  far 
representing  the  principal  as  to  make  the  delivery  to  him  a  full,  eflectual,  and 
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final  delivery  to  the  principal,  aa  con  trad  istingfttiahed  from  a  delivery  merely  t9 
a  person  acting  aa  a  carrier  or  mean  of  conveyance  to  or  on  account  of  ^ 
principal,  in  a  mere  course  of  transit  towards  him.  I  cannot  but  consider  li» 
transit  completely  at  an  end  in  the  direct  course  of  the  goods  to  the  innkeeper, 
and  that  they  were  afterwards  under  the  immediate  orders  of  the  vendee.** 

Apply  that  latter  principle  to  this  case,  and  supposing  merely  for  arigiiment 
that  these  goods  had  actually  arrived  on  the  wharf,  yet  were  they  ever  under 
the  immediate  orders  of  the  vendee  ? 

On  the  contrary,  the  flour  in  question  had  arrived  at  the  wharf  on  the  I2ih, 
but  was  not  landed  till  the  22d  of  the  month  of  April :  no  act  of  ownership 
exercised  over  it  by  Gilbert ;  no  invoice,  no  bill  of  lading  ever  produced  by 
him,  or  any  agent  employed  on  his  behalf,  till  the  messenger  under  the  com- 
mission claimed  it  on  the  19th  of  the  same  month,  the  shipper  having  actually 
stopped  it  two  days  before;  so  that  the  very  first  act  done  upon  diis  floor  alWr 
the  ship*s  arrival  at  the  wharf,  was  done  by  the  shipper,  before  the  transit  lo 
the  hand  or  possession  of  the  vendee  was  complete. 

Nothing,  howevei*,  that  I  have  hitherto  said  means  to  impeach  the  doctrine, 
first  broached  by  the  late  Mr.  'Justice  Chambbb  in  RichardMon  v.  Ooa«,  r»59i 
8  Bos.  Sl  Pull.  127,  adopted  and  approved  by  Lord  Alvaklet,  when  ^ 
Chief  Justice  of  this  court,  in  Scott  v.  PHtit,  3  Bos.  &  Pul.  127,  and  lately 
by  my  brother  Batlbt,  in  the  case  of /bt/er  v.  Framplon^  6  B.  ^  C.  109. 
The  doctrine  was  this,  to  which  I,  speaking  only  for  myself,  on  this  point, 
fully  accede, — that  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a  wharf- 
inger  aa  his  own,  and  make  that  the  repository  of  his  goods,  and  disposes  of 
them  there,  the  tramiiUM  will  be  at  an  end  when  the  goods  arrive  at  such 
warehouse.       ^ 

In  the  first  of  those  cases  the  trader  had  no  warehouse  of  his  own,  but  nsed 
that  of  his  packer  for  receiving  goods  consigned  to  him,  and  it  was  held  that 
the  tran^itus  of  such  goods  was  at  an  end  upon  delivery  of  them  to  the  packer.' 

In  Ihster  v.  Frampton^  the  vendee  of  several  hogsheads  of  sugar,  upon 
receiving  notice  of  their  arrival,  took  samples  from  them,  and  for  his  own  con- 
venience desired  the  carrier  to  let  them  remain  in  his  warehouse  till  he  should 
receive  further  direction:  it  was  held  upon  the  bankruptcy  of  the  vendee,  that 
the  tranntm  was  at  an  end,  and  the  vendor  could  not  stop  them  :  so  here,  if 
Gilbert  had  taken  samples  of  the  flour,  or  done  any  other  act  exerting  his 
authority  over  them,  that  would  have  varied  the  case;  but  no  such  facts,  nor 
any  facts  Untamount  to  these,  are  found  upon  this  award. 

I  forbear  to  go  through  all  the  mass  of  cases  which  have  been  decided  on 
this  subject,  because  they  would  only  fatigue  the  Court,  and  delay  the  other 
important  business  of  the  term.  I  believe  all  of  them  were  quoted  on  one  side 
or  the  other  by  the  learned  counsel.t  I  •have  looked  at  all  of  them,  r^^^ 
and  the  doctrine  now  stated  by  me  is  not  impugned  by  any  of  them.        L 

One  point  only  remains  to  be  considered.  It  is  supposed  that  the  fact  found 
by  the  arbitrator,  viz.,  that  Messrs.  Wilkinson,  when  they  shipped  the  flour, 
sent  an  invoice  thereof  to  Gilbert,  made  an  essential  diflference,  and  gave  him, 
by  virtue  of  the  invoice,  a  perfect  control  over  them. 

But  this  surely  cannot  be  meant  as  a  serious  argument;  even  a  bill  of  lading, 
while  in  the  hands  of  the  original  consignee,  unindorsed,  cannot  interfere  with 
the  vendor's  right  to  stop  the  goods  before  they  arrive  into  the  possession  or 
under  the  control  of  the  consignee,  if  he  become  bankrupt  or  InsolvenL    If, 

4  r!.ffnh^?i"*   v^\^H.^°J  the  pUintiffs.   after  dittin^ifhing    TAnkman  v.   WUlimm». 
Sl  P^9.  !••  '«'«ed  fb'efly  on  J  ickardsan  y,  GoMt.  3  B.  &  P.  127;  Scoit  v.  P*#«ii,  3  B. 
Hr.W^   qfr^V •  ^«^V«/rf.  8  Taunt.  83.  and  Foiter  v.  Frampton,  6  B.  &  C.  109;  and 
V.  7/«^/4?rc2^^^^      P*53.^'"''  ""^  ^"••'*"y  ^-  ^''^  1  6.  &  C.  181.  and  Ak.rm^ 
wh^Tmili  hl^oL'^iA^  Bunzard  v.  Ccpeh  4  Binff.  137.  to  show  that  a  ahip  attached  to  t 

Twiamrni'^ii  hM  hP^^^^  "T  '  ^*'"''-  ^"'  ^"^e  aubjeci  being  ao  fully  diacusaed  in  tba 
juagmeut,  it  Haa  bean  thought  unneeaaaary  lo  report  the  argumeot. 
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indeed,  the  consignee  assign  the  bill  of  lading  to  a  third  person  for  a  valuable 
ooiifiideration  bona  fidt^  without  notice'  of  such  circumstances  as  render  the 
bill  of  lading  not  fairly  and  honesdy  assignable,  the  right  of  the  consignor  as 
aigainst  such  assignee  is  divested ;  for  a  bill  of  lading,  so  as  above  indorsed, 
transfers  the  property. 

But  I  have  never  before  now  heard  it  contended,  except  once,  that  the  mere 
possession  of  an  invoice,  which  is  only  a  mercantile  name  for  a  bill  of  parcels 
or  a  shop  bill,  could  bar  the  vendor's  ri^ht. 

Thf!  very  contrary  to  this  has  been  decided  in  a  case  of  Sktrman  v.  //trni- 
phrey^  tried  before  my  Brother  Burrouoh,  in  December,  1823,  I  Carr.  ^  P. 
53,  where  my  learned  brother  decided  that  the  delivery  of  a  shipping  note  by 
*52^1  the  consignee  of  goods  to  a  third  person,  with  *an  order  to  the  wharfin- 
^  ger  to  deliver  the  goods  to  such  third  person,  did  not  pass  the  property 
in  them  so  as  to  prevent  a  stoppage  in  transUu  by  the  consignor. 

A  verdict,  therefore,  upon  the  opinion  of  my  Brother  Burrouoh,  passed  for 
defendant,  with  liberty  fdr  plaintifi*  to  move  to  enter  a  verdict  for  him.  Mr. 
Serjeant  Taddy  accordingly  made  such  motion;  but  Jjord  Gippord,  then 
Chief  Justice,  and  myself  thought  the  opinion  delivered  by  the  learned  Judge 
at  the  trial  was  correct,  and  no  rule  was  granted. 

That  opinion  applies  most  pointedly  to  the  present  case ;  for  it  is  there 
stated  that  a  shipping  note  and  a  delivery  order  to  the  party  made  no  change 
of  property ;  that  they  did  not  amount  to  a  bill  of  lading,  which  is  exactly  like 
a  bill  of  exchange,  and  the  property  mendoned  in  it  passes  by  indorsement, 
but  not  by  delivery  without  indorsement.  The  shipping  note,  from  its  nature, 
is  not  indorsible,  and  in  point  of  fact  neither  the  shipping  note  in  that  case  nor 
in  this  is  indorsed. 

For  these  reasons  we  are  of  opinion  that  the  award  is  good  upon  the  two 
first  points,  but  bad  upon  the  third;  that  is,  that  the  consignor  had  a  right  to 
stop  the  twenty-five  sacks  in  iransUu* 


ELL  V.  JACOBS. 

The  Coori  refused  to  set  aside  a  bail  bond  on  the  ground  that  the  defendant  had  been 
arrested  in  the  Tower  Hamlets  by  virtue  of  a  writ  which  had  no  non  omittai  clause. 

On  the  motion  o(  Jones,  Serjt,  the  Court  granted  a  rule  nisi  to  set  aside  the 
bail-bond  in  this  cause,  on  the  ground  that  the  defendant  had  been  arrested  in 
•fi^4l  the  Tower  Hamlets  by  virtue  of  a  writ  which  had  no  *non  omiitod 
-I  clause.  Jones  referred  to  Winter  v.  Miles,  10  East,  678,  and  Baison 
V.  Maclean,  2  Chit.  Rep.  48,  51,  where  Lord  Ellbnrorouoh  said  that  an 
arrest  in  the  Tower  under  such  a  writ  would  be  bad ;  but  the  Court  enter- 
tained a  strong  impression  against  the  application. 

Wilde,  Serjt.,  who  showed  cause,  alleged  that  bail  having  been  put  in,  the 
objection  was  waived;  to  which 

Jones  answered  that  the  bail  had  been  put  in  since  the  rule  nisi  was  granted^ 
and  that  the  Court  would  decide  upon  the  state  of  the  cause  at  the  time  of  the 
motion ;  and  he  argued  that  though  the  omission  of  a  non  omittas  might  not 
be  material  where  a  franchise  was  in  the  hands  of  a  subject,  yet  tliat  it  was 
fatal  where  the  franchise  was  in  the  crown. 

Park,  J.  There  is  no  color  for  this  application  on  the  part  of  the  defendant. 
If  the  privileges  of  the  crown  have  been  improperly  invaded,  those  who  have 
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the  ears  of  midi  firivileges  will  apply  for  redress.  RtxpairiA  ▼•  KeHy^  (in  tbs 
aigument  of  Bex  v.  Siobbt,  8  T.  R.  740,)  irhere  the  preTious  authoriues  were 
considered,  has  settled  the  point,  which  was  fully  entered  into  by  Lord  Kextoi 
in  Bex  v.  Stobbs^  3  T.  R.  740.  Winter  v.  Milu  was  the  case  of  the  exeeotioQ 
of  a  Jieri  facioM  in  Kensington  Palace ;  and  though  the  King  did  not  reside 
there,  yet  as  the  palace  was  his,  and  he  might  resort  to  it  at  any  time,  it  wai 
held  an  invasion  of  privilege  which  could  not  be  supported.  As  to  the  lan- 
guage of  Lord  Ellbnborough  in  Batton  ▼.  M^CUan^  no  doubt  an  arrest  is 
the  Tower,  without  proper  process,  is  bad,  if  the  authorities  there  choose  to 
object;  but  it  does  not  follow  *that  the  defendant  may  take  the  objec-  rv^^j 
tion,  and  be  dischatged  from  the  arrest  ^ 

BuRROuoH,  J.  The  point  was  determined  in  Htxpairuk  ▼•  Kdhf  afier  an 
able  argument. 

Gasblbb,  J.  There  is  no  ground  for  us  to  interfere  on  the  applicaticm  of  the 
defendant.  In  Sparket  v.  Spinkt^  7  Taunt  311,  the  same  point  was  deter- 
mined ;  and  it  was  said  that  if  those  who  have  jurisdiction  are  injured,  it  is  lor 
Ihem  to  complain. 

Rule  discharged  with 


GULLY  et  al.  v.  The  Bishop  of  EXETER  and  DOWLING. 


the  defendant  could  have  no  writ  to  the  bishop,  unleM  he  succeeded  in  setting  aside  that 
deed,  the  Court,  after  the  declaration  had  been  amended  twice,  and  after  trial  had, 
rescinded  the  rule  to  plead  several  matters. 

QuARB  impedit  by  devisees  of  William  Slade  Gully,  who  purchased  the  next 
presentation  to  the  rectory  of  Berrynarber,  county  Devon,  from  Joseph  Davie, 
now  Joseph  Davie  Bassett,  Esq.,  claiming  to  be  entitled  to  the  advowson  for 
every  fourth  turn,  under  a  grant  of  the  29lh  of  April,  1672,  from  Robert  Isaac 
grandson  and  heir  (in  coparcenary  with  his  three  aunts)  of  Richard  Roberts, 
against  Rev.  George  Pyke  Dowlinsf,  claiming  such  fourth  turn  under  a  marriage 
setUement  subsequently  made  by  the  said  Robert  Isaac,  dated  4th  April,  1692. 

•This  was  the  second  avoidance  under  the  fourth  turn  since  the  r^eo* 
descent  of  the  advowson  in  coparcenary.  '- 

The  following  is  an  abstract  of  Uie  pleadings,  which  were  of  unusual  length. 

DECLARATIOlf.  PlBAS. 

Easter  Term,  7  G.  4,  C.  P. 

Richard  Roberts,  seised  of  advow« 
son  of  Berrynarber  in  gross,  presented 
William  Herle,  23d  of  May,  1609. 

26th  of  Dec,  1622.  Death  of  Rich- 
ard Roberts. 

Descent  of  advowson  to  Mary  West- 
^^f'^/^ne  Squire,  Prudence  Amory, 
and  brace  Isaac,  as  daughters  and  co- 


27th  of  Jan.,  1630.  Vacancy  bv 
death  of  WiUiam  Herle.  Copa^^ne^ 
not  agreemg,  it  belonged  to  Mary  West- 
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Declaration. 
cott  and  her  husband  to  present,  and 
they  presented  George  Westcott* 

Descent  of  first  turn  to  Richard  Hill, 
son  of  Mary  Hill,  daughter  of  Mary 
Westcott 

Descent  of  second  turn  to  Christo- 
pher Squire,  son  of  Jane  Squire. 

Descent  of  third  turn  from  Prudence 

Amory,  to  William  her  son,  and  from 

,    ^   *him  to  Frances  Gibbon  and 

-I   Pnidence  Barnes,  his  daughters. 

Descent  of  fourth  ,turn  to  Robert 
baac,  son  of  Grace  Isaac. 

lOih  of  July,  1674.  Vacancy  by 
death  of  George  Westcott,  (the  first  in- 
cumbent after  the  descent  in  coparce- 
nary.) 

11th  of  July,  1674.  Presentation 
of  Thomas  Westcott  by  Grace  West- 
cott, lawfully,  or  usurping  upon  Jane 
Squire,  (it  not  being  the   WestcottB* 

turn.) 

lOih  of  Sept.,  1674.  Vacancy  by 
death  of  Thomas  Westcott,  (second  in- 
cumbent after  the  descent  in  coparce- 
nary.) 

sS4th  of  Sept.,  1674.  Presentaaon 
of  Henry  Chichester,  by  Frances  Gib- 
bon and  husband. 

29th  of  April,  1672.  Deed  poll  of 
Robert  Isaac,  granting  to  Lewis  Ste- 
vings  and  heirs  fourth  part  or  pur- 
party  of  advowson  in  consideration  of 
20».,  and  of  true  and  faithful  service, 
and  for  other  considerations. 

•528] 


PUA0. 


41st  plea.  That  purparty  of  ad- 
vowson did  not  descend  to  William 
Amory  as  ton  aad  heir  of  Pnidence 
Amo^. 


Ist  plea.  Deed-poll,  not  the  deed 
of  Robert  Isaac. 

2d  plea.     R.  Isaac  did  not  grant  by 

deed-poll. 

3d  plea.  R.  Isaac  did  not  grant  for 
consideration  mentioned  in  deed-poll. 

4di  plea.  Consideration  of  20<.  not 
paid,  nor  service  ♦performed  to  R. 
Isaac;  nor  was  grant  made  6ona^e 
for  those  and  the  other  consideraUons 
mentioned  in  deed. 

5th  plea.  R.  Isaac,  lunatic,  insane, 
and  incapable  of  granting  by  deed-poll. 

6lh  plea.  Deed-poll  made  for  pur- 
pose  of  defrauding  those  who  should 
purchase  purparty.  That  R.  Isaac 
conveyed  purparty  by  marriage  settle- 
ment of  4th  of  AprU,  1692,  under 
which  a  title  is  deduced  to  the  defend- 
ant Dowling. 

43d  plea.  Admitting  expressly  the 
title  of  Robert  Isaac,  and  admitting  by 
protestation  the  other  allegations  of  de- 
claration, sets  out  defendant's  title  under 
settlement  of  4th  of  April,  1692,  as  in 
sixth  plea,  by  way  of  inducement,  and 
traverses,  without  this,  that  the  pur- 
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Dkcujution. 


Death  of  Lewis  StevingSt  seised 
of  porparty,  leaving  John  Stevings  and 
Richard  Stevings,  his  sons,  him  sar^ 
viving. 

^Descent  of  purparty  to  John  rMng 
Stevings,  as  son  and  heir,  who  ^ 
thereupon  became  seised. 

5tli  of  Jan.,  1699.  Grant  of  next 
avoidance  by  John  Stevings  to  Henry 
Chichester,  (the  incumbent,)  by  inden- 
ture delivered  to  Henry  Uhichester, 
and  therefore  not  in  possession  of  plain- 
tiHs,  who  produce  counterpart. 


1st  of  Nov.,  1714.  Vacancy  by 
death  of  Henry  Chichester,  (third  in- 
cumbent after  descent  in  coparcenary. 

8th  of  Nov.,  1714.  Presentation  of 
Edward  Chichester,  by  Sir  Nicholas 
Hooper,  lawfully,  or  by  usurpation  on 
representatives  of  Henry  Chichester, 
grantee  of  that  avoidance. 

Ist.  of  Jan.,  1719.  Death  of  John 
Stevings,  having  by  will,  dated  10th  of 
Aug.,  1705,  devised  purparty  to  his 
brother  Richard,  if  living  at  time  of 
testator's  death;  and  in  case  of  Rich- 
ard's death,  to  his  children  as  tenants 
in  common.  That  Richard  having 
died  *leaving  six  daughters,  r«enQ 
they  and  their  husbands  became  *- 
seised  as  tenants  in  common. 


1st  of  Sept,  1719.  Death  of  John 
Bowen,  one  of  the  husbands  of  the  six 
daughters  of  Richard  Stevings. 

20th  of  Dec.,  1719.  Grant  by  Bow- 
en's  widow  and  her  five  sisters,  and 
their  husbands,  by  indenture  enrolled 
in  Chancer)',  to  Robert  Incledon  and 
Edward  Fairchild.  Fine  to  be  levied 
to  the  use  of  Maunseli  and  Andrews, 
(two  of  the  nieces'  husbands,)  Incledon 
and  Fairchild,  in  trust  for  sale,  after 
the  suffering  of  a  recovery  of  other  pre- 
mises, which  was  suffered. 


Puus. 

party  was  granted  or  passed  by  deed* 
poll  of  29th  of  April,  1 672. 

7th  plea.  Lewis  Stevings  did  not 
die  seised,  leaving  John  Stevings  and 
Richard  Stevings,  his  sons,  him  siu^ 
viving. 

8ih  plea.  Purparty  did  notdescoHl 
to  John  Stevings  as  son  and  heir,  nor 
did  he  become  seised. 

9th  plea.  Non  eti  faciMitn^  Joha 
Stevings. 

10th  plea.  Indenture  not  sealed, 
and  delivered  by  John  Stevings,  and 
afterwards  delivered  by  him  to  HeDrj 
Chichester. 

11th  plea.  John  Stevings  did  not 
grant  by  indenture  to  Henry  Chicho- 
tsr. 


IStli  plea.  John  Stevings  did  not 
make  his  will. 

13th  plea.  John  Stevings  did  not 
devise. 

14th  plea.  Sis  persons  mentifmed 
in  declaration  as  daughters  of  Richard 
Stevings,  were  not  children  and  only 
children  of  Richard  Stevings. 

1 5th  plea.  Six  daughters  of  Richard 
Stevings  were  not  married  to  their 
supposed  husbands. 

16th  plea.  Six  daughters  and  their 
husbands  never  were  seised  of  the 
purparty. 


80th  plea.  Indenture  of  20th  d* 
Dec,  1719,  not  the  deed  of  Bowen's 
widow  and  others. 

37ih  plea.  Bowen,  widow,  and 
others,  did  not,  in  pursuance  of  arti- 
cles, and  in  consideration  of,  &c  grant 
to  Incledon  and  Fairchild  by  said  deed. 

38th  plea.  Nothing  passed  by  said 
deed  from  Bowen,  widow,  and  othets, 
to  Incledon  and  Fairchild. 

18lh  plea.  Fine  not  declared  to 
enure  to  use  of  Maunseli,  Andrews, 
Incledon,  and  Fairchild. 
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DxCLARATIOlf. 


Hflaiy  term,  6  G.  1.  Fine  levied 
between  Robert  Incledon  and  Edward 
*5^1 1  P^^^c^^l^*  *plaintiffs,and  Bowen, 
-I  widow,  and  others,  deforciants. 

Death  of  Fairchild  seised,  leaving 
Maunsell,  Andrews,  and  Incledon  him 
surviving. 

10th  and  11th  of  Nov.,  1731.  Lease 
and  release  of  purparty  from  Mann- 
sell,  Andrews,  and  Incledon,  to  John 
Davie, 

Ist  of  Jan.,  1770.  Death  of  John 
Davie,  leaving  John  his  eldest,  and 
William  his  second  son,  having  by  will 
of  13th  of  June,  1760,  devised  next 
turn  to  his  son  William. 

Descent  of  reversion  of  purparty  to 
John  Davie  the  son. 

23d  and  24th  of  April,  1777.  licase 
and  release  of  next  turn  from  William 
Davie,  to  his  brother  John  Davie  the 
son. 

2d  of  Jan.,  1790.  John  Davie  the 
son  died  seised,  having  by  will  of  2d 
of  Sept.,  1788,  devised  purparty  to 
Joseph  Davie  his  son. 


•5321       *^^  °^  ^^^*  ^^^^  •  Vacancy 
J   bydeath  of  Ed  ward  Chichester, 

and  presentation  of  Robert  Bluett  by 
Richard  Hill,  (being  second  presenta- 
tion in  respect  of  the  first  turn  under 
Mary  Westcott,  the  eldest  coparcener.) 

27ih  of  Feb.,  1749.  Vacancy  by 
death  of  Robert  Bluett,  and  presenta- 
tion of  John  Seddon  by  James  Pearce 
and  Mary  his  wife,  as  in  second  turn, 
lawfully,  or  by  usurpation  upon  per- 
sons entided  under  Jane  Squire,  (the 
second  coparcener.) 

4ih  of  February,  1780.  Vacancy 
by  death  of  John  Seddon,  and  presenta- 
tion of  Powell  Edwardis  by  Thomas 
Edwards,  as  in  their  turn,  lawfully,  or 
by  usurpation  upon  persons  entitled 
under  Prudence  Amoryt  the  third  co- 
parcener* 


Plbas. 

89th  plea.  Nul  tiel  record  of  re« 
covery. 

17ui  ple*a.  Nul  tiel  recovery  of 
fine. 


19th  plea.  Fairchild  did  not  die 
seised,  leaving  Maunsell,  Andrews,  and 
Incledon  him  surviving. 

20th  plea.  Indentures  of  10th  and 
11th  of  Nov.,  1731,  not  the  deeds  of 
Maunsell,  Andrews,  and  Incledon. 

21st  plea.  Nothing  passed  by  said 
indentures. 

22d  plea.  John  Davie  did  not  make 
will  modo  ti  forma. 

23d  plea.  John  Davie  did  not  de- 
vise next  turn  to  his  son  William. 

24th  plea.  Purparty  did  not  descend, 
nor  any  reversionary  interest  therein, 
to  John  Davie  the  son. 

25th  plea.  Lease  and  release  not 
deeds  of  W.  Davie. 

26th  plea.  Nothing  passed  by  in- 
dentures. 

27th  plea.  John  Davie  the  son  did 
not  die  seised. 

28th  plea.  John  Davie  the  son  did 
not  mak^  will. 

29th  plea.  John  Davie  the  son  did 
not  devise. 

40th  plea.  A  special  plea  setting 
out  the  devbe,  to  which  there  was  a 
replication  and  demurrer  by  defendant 
to  replication. 
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Declabation. 

6th  July,  1814.     Grant  by  Joseph 
Davie  (then,  and  *now  Joseph  r^^o 
Davie   Basset)  of  next  avoid-  ^ 
ance  to  William  Slade  Gully. 

15th  March,  1816.  William  Slade 
Gully  made  his  will,  and  thereby  de- 
vised the  next  avoidance  to  plaintiffs ; 
and  appointed  Jenefer  Gully,  Anne 
Powne  Gully,  Samuel  Thomas  Gully, 
and  Peter  Thomas  Gully,  executors 
and  executrixes. 


Idth  Nov.,  1816.  W.  S.  Gully  died. 

5th  April,  1825.  Samuel  Thomas 
Gully  proved  will,  and  assented  to  be- 
quest of  next  presentation  to  plaintiffs. 

30th  Oct,  1825.  Vacancy  (still  ex- 
isting) by  death  of  Powell  Edwards, 
die  last  incumbent,  being  the  first 
avoidance  a(\er  the  grant  to  W.  S. 
Gully, 

Whereby  it  belonged,  and  doth  be- 
long, to  plaintiffs  to  present,  but  they 
are  hindered  by  defendants. 


Pleas. 

80th  plea.  Non  t9i  fadhtan  Joseph 
Davie. 

31st  plea.  Joseph  Davie  did  boI 
grant. 

32d  plea.  W.  S.  Golly  did  not 
make  will. 

33d  plea.  W.  S.  Gaily  did  not 
devise. 

42d  plea.  Jenefer  Gully,  Anne 
Powne  Gully,  Samuel  Thomas  Golly, 
and  Peter  'Fhomas  GuUy,  never  weic 
executors  and  executrixes  of  W.  S. 
Gully. 

34th  plea.  Samuel  Thomas  Gollf 
did  not  assent  to  bequest  before  aetioo 
brought 

35th  plea.  Neither  W.  S.  Gnlly, 
nor  any  of  his  ancestors,  nor  any  pe^ 
son  under  whom  he  claims  afker  the 
said  Robert  Isaacs,  were  or  was  seised 
of  the  said  purparty. 

Without  this,  that  plaintiffs  became 
or  were  possessed  of  the  next  avoid- 
ance and  right  of  presentation  on  the 
death  of  the  said  Powell  Edwards, 
modo  et  forma. 


*The  declaration  in  the  cause  was  delivered  in  January,  1826.    After  r^Mi 
several  applications  for  time,  thirty-five  pleas  were,  upon  a  rule  to  plead  ^ 
several  matters,  put  in  December  following.     In  consequence  of  the  mattefs 
contained  in  those  pleas,  it  became  necessary  to  amend  the  declaration  twice, 
which  was  done  by  the  5th  of  February,  1827.     The  defendant  then  having 
obtained  leave  to  plead  de  novo^  put  in  eight  more  pleas,  which  did  not  all 
apply  to  the  amendments ;  but  obtained  no  new  rule  to  plead  several  matters. 
The  plaintiff*  obtained  various  orders  for  time  to  reply,  and,  having  made  op 
the  issue,  took  the  cause  down  to  trial  at  the  Spring  Assizes,  1827;  and  though 
he  was  nonsuited,  the  nonsuit  was  set  aside,  and  a  rule  for  a  new  trial  made 
absolute  in  the  ensuing  Trinity  term,  ante,  293.    In  the  same  term,  on  the  4th 
of  July,  a  rule  was  obtained  for  discharging  the  rule  to  plead  several  matters, 
and  for  reforming  and  curtailing  the  pleadings.     Upon  this  rule  the  pleadings 
were,  by  consent,  referred  to  Mr.  Justice  Gaselee,  who  struck  out  twenty-two 
pleas,  and  altered  seven,  but  allowed  either  party  six  days  for  giving  notice  of 
taking  the  opinion  of  the  Court.     The  plaintiff  gave  notice  accordingly,  and 
the'  case  was  mentioned  to  the  Court  early  in  last  Michaelmas  term,  but  Best, 
C.  J.,  being  absent  from  the  court,  the  matter  was,  by  the  desire  of  the  Court, 
postponed  to  this  term ;  when 

fPilde^  Serjt,  upon  an  affidavit  stating  the  foregoing  facts,  moved  for  a  rule 
to  rescind  the  original  rule  for  pleading  several  matters,  or  to  amend  the  decla- 
ration, by  adding  a  count  stating  that  the  daughters  of  R.  Stevings  took  by 
descent,  instead  of  devise,  they  beinf  coheiresses  of  J.  Stevings,  as  weD  as 
devisees,  and  the  title  being  substantially  the  same.  He  niged  that  the  plain- 
tiffs and  the  ^defendant  Dowling,  both  claiming  under  Robert  baac,  the  r^^K 
former  under  a  deed  of  1072,  and  the  latter  under  a  subsequent  deed  of  ^ 
!092,  it  was  quite  clear  that  if  the  deed  of  1672  were  established,  the  dcftnd 
ant  could  make  no  title,  and  could  not  have  a  writ  to  ffie  bishop ;  the  plaintiflst 
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therefore,  proposed  that  all  the  pleas,  except  each  as  related  to  the  deed  of 
1072,  should  be  struck  out,  as  being  wholly  immaterial  to  the  defendant,  for 
he  could  not  make  out  a  title  under  any  other  plea,  either  as  they  now  stood, 
or  by  any  alteration  whatsoever. 

In  all  the  pleas  except  the  first,  second,  third,  fourth,  fifUi,  sixth,  and  forty- 
third,  which  referred  to  the  deed  of  1672,  he  contended,  that  not  only  no  tide 
was  attempted  to  be  set  out  in  the  defendant,  but  the  nature  of  the  pleas  was 
such  that  no  tide  could  be  set  out,  because  all  the  defendant's  pleas,  except  the 
seventh,  admitted  the  validity  of  the  deed  of  1672,  which  put  the  defendant, 
who  claimed  only  in  respect  of  the  invalidity  of  that  deed,  out  of  Court.  The 
added  pleas  not  applying  to  the  amendmejits,  a  new  rule  to  plead  several 
matters  ought  to  have  been  obtained. 

E,  ^ii?ef,  Serjt.,  showed  cause  against  the  rule;  and,  after  objecting  that 
the  plaintiffs'  application  to. rescind  the  rule  for  pleading  several  matters  came 
too  late  when  the  declaration  had  been  amended  twice,  when  the  cause  had 
actually  been  tried,  and  nearly  two  years  had  elapsed  since  the  writ  was  sued 
out,  proceeded  to  support  the  pleas.  None  of  them  were  superfluous;  not 
even  those  which  pleaded  non  concessit  and  riens  paua  in  addition  to  non  est 
factttm;  for  it  was  very  doubtful  whether  a  stranger  to  a  deed  could  plead  non 
tst  factum,  Bro.  Abr.,  tisttaunger  al  fmt^  pi.  4;  Taylor  v.  Needham,  2  Taunt. 
278;  Gilb.  on  Debt,  437.  But  it  was  clear  that  the  same  matter  might  be 
411^ Al  pleaded  several  ways;  Lord  Clinton  v.  Morton,  2  Str.  1000;  *Ward 
o^oj  ^  ^^^  Charitable  Corporation,  Rep.  Temp.  Hardw.  126,  127.  With 
the  exception  of  four,  all  the  pleas  raised  issues  on  allegations  in  the  declara- 
tion, which  the  Court  could  not  refuse  to  the  defendant  the  privilege  of  disputing; 
and  the  Court  had  repeatedly  refused  to  strike  out  pleas  unless  a  clear  case  of 
vexation  were  made  out;  they  would  never  interfere  where  the  matter  was 
doubtful  or  difficult.  Trickey  v.  YeandalU  1  Bingh.  66.  In  Brindley  v.  Dennett, 
2  Bingh.  184,  and  Tliomas  v,  Jackson,  2  Bingh.  463,  they  held  such  applica- 
tions more  vexatious  than  numerous  pleas  or  counts,  which  they  refused  to 
strike  out  afier  they  had  been  engrossed  of  record.  The  present  case,  from 
the  length  of  the  declaration  alone,  was  one  of  great  difficulty.  If  the  plaintiflf 
had  any  title,  (and  he  might  make  it  appear  after  trial,)  he  was  entiUed  to  a 
writ  to  the  bishop,  (Com.  Dig.  Pleader,  3  I.  11;  Fitz.  N.  B.  80  K;  Rast. 
£ntr. ;  Qu.  Imp.  Evesq.  2,)  and  the  plaintiflf  could  not  say  that  because  the 
defendant  had  failed  in  malung  out  a  tide,  the  plaintiff  had  therefore  succeeded. 
Tufton  V.  Temple,  I  Vaugh.  8.  As  to  the  supposed  omission  of  a  second 
application  for  leave  to  plead  several  matters,  it  was  immaterial,  if  stated  on 
the  record,  and  not  traversed;  and  in  Bartholomew  w.  Ireland,  Andr.  108,  it 
was  held  that  the  omission  of  such  statement  on  the  record  was  no  ground  of 
demurrer.  With  regard  to  the  proposed  amendment  of  the  declaration,  the 
plaintiff  in  quare  impedit  could  only  state  one  tide  in  his  writ;  Buckmere's 
case,  8  Rep.  87;  or  declaration;  Com.  Dig.  Action,  G.;  Bro.  Abr.  Double 
Fleas,  7,  8,  9.  But  to  claim  by  descent  was  a  tide  altogeUier  diflferent  from  a 
claim  by  devise. 

The  Court  took  time  to  look  into  the  authorities,  and  this  day,  stopping 
«S371  ^'^^^*  ^^^  ^^  ^  ^^^®  'supported  the  rule,  made  it  absolute  to  amend 
•J  the  declaration  as  the  Court  should  direct,  and  to  rescind  the  nile  for 
pleading  several  matters.  The  latter,  on  the  ground  (as  was  collected  from 
what  fell  from  the  learned  Judges  during  the  argument)  that,  legally  speaking, 
the  Court  had  been  imposed  upon  in  the  use  that  had  been  made  of  that  rule, 
though  no  unfair  intention  was  imputed. 

Rule  absolute  accordingly. 
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RUNDLE  V.  BEAUMONT. 

In  an  action  on  a  charier-partf  asainat  a  charterer,  the  Coart  refnaed  to  compel  dw  phte- 
ttff  to  allow  the  defendant  an  inspection  of  the  ship'a  log -book. 

This  waa  an  action  on  a  charter-party  against  the  charterer  for  freight  and 
demurrage. 

Jonei,  Seijt.,  on  behalf  of  the  defendant,  moved  for  a  rule  mtt  to  compel  the 
plaintiff  to  allow  defendant  to  inspect  the  log-book  of  the  ship,  on  affidavit  that 
he  considered  it  material  to  his  defence.  The  Court,  he  submitted,  could  order 
an  inspection  of  any  document  which  one  party  in  a  cause  might  be  deemed 
to  hold  as  trustee  or  for  the  benefit  of  the  other.  Bateliffe  v.  Bleatby^  3  Bii^. 
148.  The  log-book  was  kept  for  the  benefit  and  instruction  of  all  parties  inii«- 
rested ;  as  much  for  the  charterer  as  for  the  owner.  It  was  evidence  of  die 
facts  stated  in  it ;  D* Israeli  v.  Jowett,  1  Esp.  427 ;  Wataon  v.  King^  4  Camph. 
375 ;  and  inspection  was  commonly  granted  in  actions  on  policies  of  insurance. 

A  rule  nift  having  been  granted, 

*ffiide^  Seijt,  showed  cause.  The  charterer  has  no  interest  in  the  r«eM 
log-book,  which  is  the  mere  memorandum  of  the  captain  of  the  ship.  *- 
It  is  not  a  public  document,  nor  evidence  for  any  one.  In  D^ltratli  v.  JowtU 
the  book  had  been  deposited  in  the  admiralty,  and  so  became  a  public  doco- 
ment,  and  in  insurance  cases  the  production  of  the  log-book,  when  required,  is 
stipulated  for  as  a  part  of  the  terms  of  the  rule  to  consolidate  several  actions. 
In  the  Mayor  of  Souihampion  v.  Graves^  8  T.  R.  590,  the  Court  refused 
inspection  of  the  books  of  the  corporation. 

Jones,  The  log-book  is  recognised  as  a  public  document  in  all  books  of 
marine  law;  and  in  cases  of  insurance,  inspection  has  frequently  been  aUowed 
of  all  papers  in  the  adverse  party's  possession  relating  to  the  cause.  GoU' 
Bchmidt  V.  Afarryait^  1  Campb.  562.  No  inconvenience  can  arise  from  com- 
pelling the  production  of  the  book,  and  in  Clifford  v.  Taylor^  I  Taunt.  167, 
Mansfield,  C.  J.,  said,  ^*  This  practice  of  compelling  tlie  delivery  of  copies  is 
very  convenient,  for  it  saves  the  delay  and  expense  of  a  bill  in  equity.'* 

Park,  J.  'l^ere  is  no  pretence  for  this  application  ;  and  we  should  not  have 
granted  the  rule  nisi  if  a  case  had  not  been  cited  to  show  that  a  log-book  is  evi' 
dence.  But  in  D* Israeli  v.  Jowett  the  log-book  was  brought  from  the  admi- 
ralty, and  was  a  public  document.  If  we  were  to  accede  to  the  present  ap{^ 
cation,  we  must  overrule  our  decision  the  other  day  in  Rowt  v.  HowdetLf 
Nothing  has  been  stated  on  affidavit  to  show  the  materiality  of  the  production 
of  this  book ;  the  inconvenience  that  would  result  from  withholding  it ;  or  the 
^interest  of  the  party  applying.  The  law  has  been  so  clearly  laid  down  r^eoo 
in  Ralcliffe  v.  Bleasby,  that  I  thought  it  never  would  be  stirred  again.      *- 

*BuRRouoH,  J.     Perhaps  the  case  might  stand  on  a  different  footing  rm^ik 
if  the  log-book  were  evidence  per  se  ;  but  it  is  only  evidence  to  contra-  1- 
dict  a  witness  who  has  kept  it.   In  equity,  a  bill  for  discovery  furnishes  distinct 
ground  for  granting  what  is  required ;  but  no  grounds  have  been  staUxi  on  the 
present  occasion. 

G ASELBE,  J.  We  cannot  carry  this  rule  further  than  in  Bateliffe  v.  Bleastys 
this  application,  therefore,  must  fail. 

Rule  discharged. 


1  ROWE  et  al.  v.  HOWDEN. 

Plaintifiii,  ahip  ownera,  aned  defendant,  their  broker.  The  Coart  refoaed  to  compel  hin 
to  give  a  copy  of  a  letter  which  he  had  received,  touching  an  adventure  ia  which  the  ahip 
waa  to  have  been  employed. 

This  waa  an  action  by  ahip  owners  againat  their  broker. 

Jones,  Serjt.,  moved  that  the  defendant  might  exhibit,  in  order  to  the  plaintiffa  eoppi« 
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it,  a  certain  letter  which  had  come  to  the  defendant's  hands,  tonchlog  an  adTentnre  in 
whirb  the  ship  was  lo  have  been  emplofed. 

WtlJe^  Serjt.,  who  showed  cause,  relied  on  RaUlifer,  BUaMhy,  3  Bingh.  148,  contending 
■hat  this  was  a  docament  belonging  to  the  defendant,  which  there  eoald  be  no  pretence  for 
raying  be  hold  in  trust  for  the  plaintiffs,  and  that  it  was  not  e?en  alleged  to  be  necessary 
to  enable  the  plaintiffs  to  declare. 

Jiinen.  The  defendant  haa  the  letter  in.Ttrtne  of  the  confidence  reposed  in  him  by  the 
plaintiffs ;  it  regards  the  business  of  the  ship,  and  the  plaintiffa  have,  therefore,  as  great  an 
interest  in  it  as  the  defendant.  Indeed,  the  defendant  being  no  other  than  the  plaintiffs' 
rgent,  they,  as  principals,  are  entitled  to  claim  the  letter ;  but  where  the  plaintiff  has  an 
interest  in  the  paper,  he  is  entitled  to  a  copy,  whether  a  confidence  have  been  reposed  in 
the  holder  of  it  or  not.  Batmman  v.  PkUl^,  4  Taunt.  157 ;  Gigntr  v.  Beyiy,  5  B.  M.  71. 

Pabk,  J.  There  is  no  ground  whatever  for  this  application,  and  if  we  were  to  accede 
fo  it,  we  should  be  flying  in  the  face  of  the  decision  of  this  Court  in  Satcl\fe  v.  Bleatbv. 
The  plaintiffs  make  no  affidavit  that  they  cannot  declare  without  a  sight  of  the  letter  in 
qaesiton  ;  and  they  oall  on  this  Court  to  assume  the  inrisdiciion  of  a  court  of  equity,  and 
aid  them  in  a  fishing  bill.  They  may  give  notice  to  the  defendant  to  produce  the  letter  at 
the  trial,  but  they  cannot  compel  him  to  produce  what  may  be  his  evidence.  Where  par- 
ties  bsve  a  common  interest  in  a  paper,  and  a  plaintiff  cannot  declare  without  an  inspection 
of  it,  the  question  is  a  ver^  diflerent  one,  and,  therefore,  the  ease  of  Oigner  v.  Bayly  does 
not  apply.  There  the  plaintiff  had  bought  lands  of  the  defendants  through  the  medium 
of  an  jiuetioneer,  and  called  on  them  to  produce  the  contract  for  the  purpose  of  stamping 
it,  to  enable  him  to  sue  them  for  not  performing  the  contract. 

BtrBvoueH,  J.  I  refused  this  application  at  Chambera,  because  it  seemed  to  me  to  be 
only  fishing  for  evidence. 

GABEUMt  J|  concurred  with  the  rest  of  the  Court  in 

Discharging  the  rule. 


(IN  THE  EXCHEQUER  CHAMBER.) 


The  Trngtees  of  the  BRITISH  MUSEUM  v.  PAYNE  and  FOSS. 

A  pmrt  of  a  work,  to  which  there  were  twenty*six  snbscribera,  and  of  which  only  thirty 
copies  were  printed,— published  si  intervals  of  several  years,  at  an  expense  exceeding 
the  sum  to  be  obtainecl  by  the  price  of  the  copies,  and  which  expense  was  defraved  by 
a  testamentary  donation  was  holden  not  to  be  a  book  demandable  oy  the  British  Museum 
under  54  O.  3,  c.  156. 

Debt.  The  first  count  of  the  declaration  stated,  that  the  defendants*  on  the 
10th  of  January,  1825,  were  the  publishers  of  a  book,  entitled  Flora  Grsca, 
(&c.,)  first  published,  advertised,  and  offered  for  sale,  within  the  bills  of  mor- 
tality, on  that  day,  at  the  price  of  12/.  12«m  which  book  was  demandable  under 
the  54  G.  3 ;  that  the  defendants  did  not,  within  one  calendar  month  ader  the 
day  of  publication,  enter  the  title  to  the  copy  of  the  book,  and  the  names  and 
place  of  abode  of  the  defendants,  no  being  the  publishers,  in  the  register  book 
of  the  Company  of  Stationers,  as  had  been  usual  before  the  passing  of  the  act, 
with  respect  to  books,  the  tide  whereof  had  theretofore  been  entered  in  such 
•>>4ll  ^i^^'  book,  whereby  they  forfeited  for  their  offence,  6/.  and  ^eleven 
-i  times  the  price  at  which  the  book  was  sold  :  whereby  aeiio  aeeremt^ 

There  were  many  other  counts,  but  the  judgment  of  the  Court  did  not  turn 
on  the  form  of  the  pleadings. 

Plea,  nU  debeni^  and  issue. 

Bv  64  G.  8,  c.  160,  s.  2,  it  is  enacted,  that  «*eleven  printed  copies  of  the 
whole  of  every  book,  and  of  every  volume  thereof,  and  upon  the  paper  upon 
which  the  largest  number  or  impression  of  such  book  shall  be  printed  for  sali^ 
together  with  all  maps  and  prints  belonging  theretOt  whichi  from  and  after  the 
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passing  of  this  aet,  sfaall  be  printed  and  published*  on  demand  dieieof  has^ 
made  in  writing  to  or  left  at  the  plaee  of  abode  of  the  publisher  or  pvUisheis 
thereof,  at  any  time  within  twelve  months  next  after  the  pabiication  thenot 
under  the  hand  of  the  warehoose-keeper  of  the  Company  of  Stationers,  or  the 
librarian  or  other  person  thereto  authorized  by  the  persons  or  body  politic  and 
corporate,  proprieien^  or  manasers  of  the  libranes  fbUowiqgt  tib.,  the  Biitkli 
Museom,  Sion  CoU^,  the  Bodleian  library  at  Oxford,  the  PoUie  Library  at 
Cambridge,  the  Library  of  the  Faculty  of  AdTOcales  at  Edinburgh,  the  Lbn- 
riea  of  £a  kmr  Universities  of  Scotland,  Trinity  College  Labiaiy,  and  tbe 
King's  inns*  Library  at  Dublin,  or  so  many  of  such  rieven  eopies  as  shall  be 
respectively  demanded  on  behalf  of  such  libraries  respectively,  shall  be  deli- 
veied  by  the  publisher  or  publishers  theteof  ffespeettvely»  within  one  nosik 
after  demand  made  thereof  in  writing  as  aforesaid,  to  the  warehouse-keeper  of 
the  said  Company  of  Stationers  for  the  time  being;  which  copies  the  said 
warehouse-keeper  shalU  and  he  is  hereby  required  to  receive  at  the  hall  of  the 
said  company,  for  the  use  of  the  library  for  which  such  demand  shall  be  made, 
within  such  twelve  months  as  aforesaid;  and  the  said  warehouse-keeper  ii 
hereby  required  within  one  month  after  any  sueh  book  or  volume  shall  be  » 
'delivered  to  him  as  aforesaid,  to  deliver  the  same  for  the  use  of  such  p^^^ 
library.  And  if  any  publisher,  or  the  warehouse*keeper  of  the  said  ^ 
Company  of  Stationers,  shall  not  observe  the  directions  of  this  act  herein,  dieo 
he  and  they  so  making  default  in  not  delivering  or  receiving  the  said  elerea 
printed  copies  as  aforesaid,  shall  forfeit,  besides  die  value  of  the  said  printed 
copies,  the  sum  of  5/*  for  each  copy  not  so  delivered  or  received,  together  wiih 
the  full  costs  of  suit;  the  same  to  be  recovered  by  the  person  or  persons,  or 
body  politic  or  corporate,  proprietors  or  managers  of  the  library  for  the  use 
whereof  such  copy  or  copies  ought  to  have  been  delivered  or  received ;  for 
which  penalties  and  value  such  person  or  persons,  body  politic  or  corporate,  is 
or  are  hereby  authorised  te  sue  by  action  of  debt,  or  other  proper  actkn  m 
any  court  of  record  in  the  United  Kingdom/' 

Section  6.  *•  And  in  order  to  ascertain  what  books  shall  be  from  time  to  time 
published,  be  it  enacted,  that  the  publisher  or  publishers  of  any  and  every  book 
demandable  under  this  act,  which  shall  be  published  at  any  time  after  the  pass- 
ing of  this  act,  shall  within  one  calendar  month  after  the  day  on  which  any 
such  book  or  books  respectively  shaU  be  first  sold,  published,  advertifled,  sr 
offered  for  sale  within  the  bills  of  mortality,  or  within  three  calendar  months, 
if  the  said  book  shall  be  sold,  published,  or  advertised  in  any  other  part  of  the 
United  Kingdom,  enter  the  title  to  the  copy  of  every  such  book,  and  the  name 
or  names  and  place  of  abode  of  the  publisher  or  publishers  thereof,  in  ibe 
register-book  of  the  Company  of  Stationers  in  London,  in  such  rasuiner  as  hath 
been  usual  with  respect  to  books,  the  title  whereof  hath  heretofore  been  entered 
in  such  register-book,  and  deliver  one  copy  on  the  best  paper  as  aforesaid  for 
the  use  of  the  British  Museum ;  which  register4>ook  shall  at  all  times  be  kept 
at  the  hall  of  the  ^aid  company ;  for  every  of  which  several  entries  the  r^^^ 
sum  of  2$,  shall  be  paid,  and  no  more ;  which  said  registei^book  may,  ^ 
at  all  seasonable  and  convenient  times  be  resorted  to  and  inspected  by  aof 
person;  for  which  inspection  the  sum  of  Is.  shall  be  paid  to  the  warehoo*^ 
keeper  of  the  said  Company  of  Stationers ;  and  such  warehouse-keeper  shaH, 
when  and  as  often  as  thereto  required,  give  a  oertificale  under  his  hand  of 
every  or  any  such  entry;  and  for  every  such  certificate  the  sum  of  If.  shall 
be  paid ;  and  in  case  such  entry  of  the  title  of  any  such  book  or  books  sbsJi 
not  be  duly  made  by  the  publisher  or  publishers  of  any  such  book  or  boobi 
within  the  said  calendar  month,  or  three  months^  as  the  case  may  be,  then  the 
publisher  or  publishers  of  such  book  or  books  shatt  forfeit  the  sum  of  ^' 
together  with  eleven  tames  the  price  at  wbieh  such  book  shall  be  soM  or  adf«* 
tised,  to  be  recovered,  together  with  full  oeMs  of  suit,  by  the  person  or  peitotfi 
body  p<^tic  or  corporate,  a«theri«ed  te  sue,  aod  wlie  shall  first  me  for  the 
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same,  in  afty  eonrt  of  n$md  in  the  Unifed  Kingdom,  hj  action  of  debt,  bill, 
plaint,  or  information,  in  which  no  wager  of  law,  essoign,  privilege,  or  protec- 
tion, nor  more  than  one  imparlance  shall  be  allowed :  provided  always,  th^t  in 
case  of  magazines,  reviews,  or  other  periodical  pnblicationi,  it  shall  be  safli- 
cient  to  make  such  entry  in  the  regi8ter4x>ok  of  the  said  company,  within  one 
month  next  after  the  publication  of  the  first  number  or  volume  of  sach  maga- 
zine, review,  or  other  periodical  publication :  provided  always,  that  no  failure 
in  making  any  sueh  entry  shall  in  any  manner  affect  any  copyright,  but 
shall  only  subject  the  persoa  making  default  to  the  penalty  aforesaid  undeir 
tliis  act/* 

At  the  trial  of  the  cause  before  Batlkt,  J.,  Guildhall  sittings  after  Michael- 
mas term,  1836,  it  appeared  that  the  publication  in  question  was  part  of  a 
*5441  ^considerable  work  prepared  by  che  late  Dr.  Sibthorpe,  and  directed  *by 
•^  his  will  to  be  printed ;  that  funds  to  a  certain  extent  were  by  the  sam^ 
will  given  to  carry  on  the  undertaking;  that  it  was  carried  on  wholly  by  the 
executors;  that  three  of  the  numbers  were  published  before  the  passing  of 
54  G.  3;  that  the  defendants  had  been  the  publishers  since  that  time;  that  the 
number  for  which  this  action  was  brought.  No.  0,  was  only  a  part  of  a  volume, 
viz.,  the  first  part  of  the  fifth  volume. 

Many  more  facts  were  proved,  but  the  judgment  of  the  Court  turned  solely 
on  the  above. 

The  learned  Judge  declared  it  to  the  jury  to  be  his  opinion  that  the  defend- 
ants were  publishers  within  the  meaning  of  the  act,  but  that  the  number  9  wai 
not  a  book  demandable  under  the  act  Whereupon  the  jury  found  for  the 
defendants. 

The  counsel  for  the  plaintifb  then  tendered  a  bill  of  exceptions,  which  now 
came  on  to  be  argued  in  the  Court  of  Brror. 

Paliertan,  for  the  plaintiffs,  contended  that  this  was  a  book  demandable 
under  54  G.  3,  c.  150,  because  by  that  statute  it  was  proposed  to  secure  to  the 
public  libraries  all  books  detirerable  to  them  under  8  Ann.  c.  19,  15  G.  3,  c. 
53,  and  41  G.  3,  c.  197,  and  this  would  have  been  a  book  deliverable  under 
those  acts.  By  the  8th  Ann.,  nine  copies  of  every  book,  without  exception, 
published  with  a  view  to  sale,  wdre  to  be  delivered  to  the  Company  of  Sta- 
tioners, for  the  use  of  the  royal  library  and  eight  others,  and  the  British 
Museum  was  now  substituted  for  the  royal  library.  That  act  conferred  on 
authors  and  their  assigns,  upon  entering  their  works  at  Stationers'  Hall,  a  copy- 
right for  fourteen  years,  and  it  was  no  doubt  intended  that  all  who  could  claim 
the  benefit  of  copyright,  should  incur  the  burthen  of  supplying  the  privileged 
^m^K-y  libraries.  In  order  to  effect  that,  it  was  necessary  that  the  power  of 
J  ^enforcing  penalties  for  not  making  entries  of  works  at  Stationers*  Hall 
should  be  co-extensive  with  the  power  of  claiming  copyright.  It  was,  there- 
lore,  that  the  entry  which  was  only  optional  under  the  former  acts,  was 
made  compubory  under  the  54  G.  3,  c.  156.  But  the  public  were  by  such 
entry  to  be  protected  against  an  undue  extension  of  the  claim  to  copyright,  as 
well  as  authors  against  piracy ;  and  when  the  parts  of  a  work  were,  like  the 
present,  published  at  intervals  of  several  years,  how  was  the  duration  of  the 
copyright  to  be  estimated  except  by  an  entry  of  each  part  at  the  time  of  publi- 
cation! A  certain  time  abo  was  limited  for  the  suing  for  penalties,  and  if  the 
parts  of  the  work  were  published,  as  this  was,  at  intervals,  longer  than  the 
time  allowed  for  suing,  the  act  would  be  rendered  altogether  nugatory.  If  the 
entry  could  not  be  compelled,  and  the  part  be  demandable  according  to  the  Ian* 
guage  of  the  act,  at  the  time  of  publication,  when  would  it  be  demandable  ? 
With  regard  to  periodical  works  published  at  regular  intervals,  the  ant  had  pro- 
vided that  an  entry  of  the  title  of  the  first  number  should  be  sufficient,  because 
upon  lluit  entry  the  libraries  would  know  when  to  demand  the  succeeding  num« 
ben;  hut  from  the  act  specifying  periodicals  of  that  class,  such  as  magazines, 
reviews,  and  the  like,  it  might  be  inferred,  that  when  the  times  of  appearance 
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were  irregulary  an  entry  was  required  of  every  part  Where  books  eonsndni 
of  more  than  one  yolume  were  published  at  different  times,  an  entry  wis 
required  of  the  title-page  of  each  separate  volume;  which  could  have  been 
enacted  with  no  other  object  than  that  of  giving  notice  to  the  public  librarkf ; 
tnd  in  that  respect  no  distinction  could  be  made  between  a  volume  and  a  pan 
of  a  volume  published  separately.  If  the  Court  held  otherwise,  the  library, 
aAer  obtaining  one  volume  of  a  work,  might  be  deprived  of  the  residue  by  the 
protracted  ^publication  of  separate  parts.  The  provision,  that  the  entry  r»eji> 
shall  be  ipade  when  a  work  is  first  published  and  sold,  shows  that  the  ^ 
legislature  meant  to  include  parts  of  a  work,  if  published  and  sold  separatdv, 
otherwise  the  act  might  be  eluded  altogether,  by  publishing  every  work  in  pans. 
Every  number  of  a  periodical  work  was  demandable,  and  no  distinction  oould 
be  made  between  a  work  coming  out  in  numbers  and  a  work  coming  out 
iu  parts. 

Flatty  for  the  defendants,  after  protesting  that  this  was  not  a  work  which  the 
legislattire  intended  should  be  entered  at  Stationers'  Hall — ^the  expenses  havii^ 
so  far  exceeded  the  amount  which  could  ever  have  been  obtained  by  the  price 
attached  to  it  as  to  preclude  the  idea  that  it  was  printed  for  profitable  sale,  and 
the  number  of  copies  printed  showing,  that  it  was  destined  only  for  a  circle  of 
private  subscribers,  though  two  or  three  copies  might  have  been  sold— argued, 
that  the  clause  of  the  statute  on  which  the  plaintiffs  proceeded  being  so  highly 
penal,  must  be  construed  strictly,  and  relied  on  the  circumstance,  that  the  woid 
oart  was  not  to  be  found  in  the  clause,  nor  even  the  word  vohtme^  which  was 
found  in  s.  2.  The  Court  would  not  extend  to  the  non-entry  of  a  pari^  a 
penalty  attached  to  the  non-entry  of  an  entire  book^  or  even  of  a  volume,  or  of 
the  first  number  of  a  work.  Entry  was  required  of  the  title-page :  a  part  might 
consist  only  of  a  single  sheet,  and  might  have  no  title-page. 

Cur,  mdv.  mfi. 

Alkxandkb,  C.  B.  This  is  an  action  of  debt  brought  by  the  British  Masenin 
against  the  defendant  in  error,  for  penalties  given  by  the  statute  of  the  54  G.  3, 
e.  150,  s.  5. 

*This  act,  which  is  for  the  encouragement  of  learning,  and  respects  p^cj- 
literary  property,  by  the  fifth  section  requires  that  the  publisher  of  ^  * 
every  book  demandable  by  force  of  it,  shall  enter  the  title  of  such  book,  with 
Ae  name  and  residence  of  the  publisher,  at  Stationers*  Hall,  and  endeavors  to 
enforce  obedience  to  this  requisition,  by  imposing,  for  the  neglect  of  it,  upoo 
the  publisher,  a  penalty  of  5/.,  with  eleven  times  the  price  of  the  book. 

The  action  is  brought  for  the  recovery  of  these  penal des.  The  fimt  count 
of  the  declaration  avers,  that  the  defendants  were,  on  the  10th  of  Januar}%  1825, 
the  publishers  of,  and  did  then  publish  a  certain  book  entitled  Flora  Grscs. 
Then  follows  a  long  title,  immaterial  to  be  stated.  It  avers  the  book  to  hare 
been  first  published  at  the  time  mentioned,  at  the  price  of  12/.  129.  The 
count  then  avers  it  to  be  a  book  demandable  by  the  act  of  the  54  6. 3.  It  then 
charges  the  defendants  with  neglecting  to  enter  the  tide  to  the  copy  of  the  book, 
and  their  names,  as  publishers,  at  Stationers'  Hall.  There  are  many  other 
counts,  but  as  the  opinion  of  the  Court  does  not  turn  upon  the  form  of  the 
pleadings,  the  differences  are  not  material  to  be  stated.  The  defendants  pleaded 
die  general  issue.  Upon  the  trial  there  was  a  verdict  for  the  defendants.  Tlie 
plaintiffs  tendered  to  the  Judge  a  bill  of  exceptions. 

The  result  of  the  evidence,  as  it  appears  from  the  bill  of  exceptions,  is,  that 
die  publication  in  question  is  part  of  a  considerable  work  prepared  by  Doctor 
Sibthorpe,  and  directed  by  his  will  to  be  printed;  that  funds  to  a  certain  exteat 
were,  by  the  same  will,  given  to  carry  on  the  undertaking;  that  some  of  the 
wumbers  wera  published  before  die  act  in  question,  that  is,  before  July,  1814; 
diat  the  defendants  have  of  late  years  been  the  publishers;  that  the  number 
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which  18  the  foandation  of  this  action  is  called  No.  0,  being  the  first  part  of  the 
fifth  volume;  that  is,  only  a  part  of  a  volume. 

*548l  *^^  ^^^  ^^^^  which  this  Court  takes  of  the  question  which  has  been 
-■  argued,  these  are  the  material  facts.  The  Judge,  Mr.  Justice  Baylsy» 
stated  to  the  jury  his  opinion  to  be,  that  the  defendants  were  publishers  within' 
the  true  intent  and  meaning  of  the  act,  of  the  No.  called  No.  9,  but  that  thb 
No.  9  was  not  a  book  demandable  by  force  of  the  64  G.  3;  and  that  the  evi^ 
denee  produced  by  the  defendants  was  sufficient  to  bar  the  action.  This 
opinion  is  what  the  bill  of  exceptions  objects  to.  It  avers  No.  9  to  be  a  book 
demandable  by  virtue  of  the  act  in  question,  and  that  is  the  point  we  are  to 
decide  apon  the  present  occasion. 

This  confessedly  is  not  a  book,  nor  even  a  volume:  and  whether  a  part  of  a 
volume  be  a  book  demandable  under  the  act,  depends  upon  the  second  section 
of  the  act  This  section,  so  far  as  it  is  necessary  to  state  it,  is  in  these  words : 
(See  ante,  p.  541.)  By  this  provision,  the  thing  required  to  be  delivered  oB 
demand,  is  the  whole  of  every  book  and  of  every  volume  thereof. 

The  non-feasance  of  this  is  made  penal. 

This  Court  is  of  opinion  with  the  learned  Judge  who  tried  the  cause,  that 
the  persons  for  whose  benefit  this  provision  was  intended,  have  no  right  by 
force  of  a  provision  so  expressed  to  demand  from  the  publishers  that  which  is 
neither  a  book  nor  a  volume,  but  only  a  part  of  a  volume.  We  are  of  opinion* 
that  we  are  to  understand  the  l^islature  to  have  in  this  clause  employed  the 
words  in  their  common  and  accepted  sense,  and  that  we  have  no  right  by  a 
questionable  subtilty  to  extend  the  construction  of  the  words  beyond  their  usual 
and  natural  import. 

No  inference  favorable  to  the  plaintiffs,  as  it  appears  to  us,  can  be  collected 
from  the  fifth  clause,  on  which  this  action  is  immediately  founded,  and  which 
requires  the  entry.  So  far  as  it  respects  pubUcations  of  this  kind,  it  is  more 
*&491  ^^'^^'^^  *  ^^  speaks  only  of  book  or  books.  *It  seems  to  me,  when  the 
^  two  clauses  are  combmed,  to  show  that  a  volume  is  called  a  book,  but 
not  a  faicicuius  a  volume.  We  are,  as  I  understand,  all  clearly  of  opinion  that 
this  is  not  a  periodical  publication  within  the  proviso  which  respects  works  of 
that  description. 

The  previous  acts,  the  8ih  of  Anne,  the  15th  and  41st  of  his  late  Majesty, 
have  been  referred  to  as  illustrating  the  clauses  in  question,  and  tending  to 
sustain  the  view  taken  by  the  plaintiffs  of  this  case. 

Those  acts  have  been  looked  into,  and  do  not  appear  in  any  manner  to  war- 
rant the  construction  contended  for. 

It  has  been  asked,  if  this  fasciculus  is  not  deipandable,  nor  required  under  a 
penalty  to  be  entered,*-has  the  author  any  copyright  in  it  f  I  answer,  that  it 
is  a  dififerent  question,  and  whichever  way  it  be  answered,  would  not  rule  the 
present  question. 

It  has  been  asked,  if  not  now,  will  this  fasciculus  ever  be  demandable  f  I 
answer  again,  these  questions  are  properly  left  to  be  decided  when  they  occur* 
but  that,  be  that  as  it  may,  this  No.  9,  part  of  the  fifUi  volume,  was  not  de- 
mandable, nor  required  upon  the  true  construction  of  the  statute  to  be  entered 
at  the  time  of  this  action  brought. 

We  are  all  of  opinion  that  Siere  should  be 

Judgment  for  the  defendants. 
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REGULA  GENERALIS. 

WuxMMJkB  great  ezpease  is  oden  iinqeoefl^arily  iBcoired  in  makinf  up 
(femurrer  booksv  from  settiog  forth  those  imrts  of  the  pleadings  to  which  the 
^demurrers  do  not  apply :  It  is  thkrbfors  obderbp*  that  from  and  p^M 
af^r  the  end  of  thi^  presi^nt  Hilary  term,  when  there  shall  be  a  de-  ^ 
mrarrer  to  part  only  of  the  declaration,  or  other  or  subsequent  pleadings,  those 
parts  only  of  the  pleadings  to  which  such  demurrer  relates  shall  be  copied  iaio 
the  demtirrer  books ;  and,  if  any  other  parts  shall  be  copied  therein*  the  pra- 
thonotary  shall  not  allow  the  costs  thereof  on  taxation,  either  as  between  putr 
and  party,  or  attorney  and  client, 

J.  A.  Pakl 
J.  Bmnooon. 
8.  Gasslxb. 
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NINTH  TEAR  of  the  REION  of  GEOROB  IT.,  1828. 


COLLINS  V.  WILSON. 

Defemtint,  who  had  a  lease  of  land  from  N.,  entered  into  an  afreemeit  with  G.,  who  was 
to  build  hoosea,  and  r^f  defeadant  a  not  of  M.  a  year.    6.  then  euiplof  ed  defendant 

to  build  the  honaes.         ^_  ^  .^  n         l-  l   u    l 

Held,  that  defendant  waa  liable  to  contnbute  to  a  party-wall  lo  which  the  hoosea  were 

attached.  *•     *  ^  .     t.       .. 

Held,  also,  that  the  owner  of  the  party-wall  was  not  confined  to  ten  daya  to  give  his  notice, 
bat,  there  being  no  adjoining  hoaae  when  it  was  bailt,  iught  give  the  notice  in  reason- 
able time  after  the  a4}oining  hoasea  were  attached. 

Dbbt  on  the  builditif  act  14  O.  3,  e.  78,  to  recover  «  moietjr  of  the  expense 
of  building  a  party-wall. 

At  the  trial  before  Bist,  C.  J.,  Middlesex  stftings  aAer  Trinity  terra,  it 
appeared  that  the  plaintiff's  house  had  been  built  in  1810. 

The  house  in  respect  of  which  the  plaintiff  sought  to  "charge  the  ^#552 
defendant  was  attacheil  to  the  plaintiff's  house*  and  his  party-wall  cut  ^ 
into,  between  July  and  the  end  of  Se;.teinber,  1820,  the  roof  of  the  house 
attached  being  up  at  the  latter  period. 

On  the  30ih  of  September,  1820,  th .  defendant,  who  at  that  time  held  a  lease 
of  the  ground  on  which  stood  the  house  so  attached,  assigned  his  property  in 
(681) 
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it  to  one  Goodwin,  by  a  deed  which  recited  that  the  defendant  hM  the  gromid 
under  a  lease  from  the  Marquis  of  Northampton,  bearing  date  March  25, 18S0, 
and  that  he  had  agreed  to  let  it  to  one  Guppy,  for  20/.  a  year. 

This  agreement  with  Guppy  had  been  ms^  before  the  hoose  atlacfaed  to 
the  p1ainiiflr*s  was  built,  and  Guppy  had  thereupon  employed  the  defendant,  a 
builder,  to  erect  iu  In  1822,  the  plaintiff  had  aaked  Gappy  and  another 
person  to  contribute  to  the  expenses  of  the  party-wail,  and  the  pnaent  action 
was  not  commenced  till  1826.  No  notice  under  the  statute  had  been  given  lo 
the  defendant  till  June  in  that  year,  the  plaintiff  having  experienced  great  diffi- 
culty in  ascertaining  what  was  the  nature  of  the  transactions  between  Gnppy 
and  the  defendant,  each  alleging  that  the  other  was  the  owner  of  the  improved 
rent  at  the  time  when  the  liability  accrued. 

For  the  defendant  it  was  objected,  that  Goppy  was  the  person  liable,  md 
that  under  the  Building  act,  s.  41,  the  notice  ought  to  have  been  given 
ten  days  afler  the  party-wall  was  built.t 


*The  learned  Chief  Justice  thought  that  the  defendant  waa  the  vwik^*   r*553 
of  the  improved  rent  within  the  meaning  of  the  statute,  and  that  there  L. 
was  no  one  to  whom  notice  could  have  been  given  within  the  ten  days. 

A  verdict  having  been  found  for  the  plaintifi^ 

WUdt^  Serjt.,  obtained  a  rule'nm  for  a  new  trial  on  the  foregoing  objeetions. 

Spanldt  and  StorkSf  Seijts.,  showed  cause.  By  s.  41,  the  peracm  who  is 
entitled  to  the  improved  rent  when  the  party-wall  is  first  cut  into  and  naadt  is 
liable  to  contribute  to  the  expense ;  it  is  not  necessary  he  should  be  in  ponacs 
sion  of  such  a  rent ;  it  is  sufficient  if  he  be  in  a  situation  to  claim  it,  auppoaing 
it  to  exist  Sangtter  y.  Birkkeadt  1  B.  A  P.  803.  At  the  time  the  plaintiff's 
wall  was  cut  into,  the  defendant  was  the  only  person  who  could  claim  «ach  a 
rent,  and  was  in  fact  entitled  to  it  under  the  agreement  with  Guppy. 

With  respect  to  the  notice,  where  there  is  no  adjoining  house  at  the  time 
the  party-wall  is  Built,  there  is  no  person  to  whom  notice  can  be  given.  Under 
those  circumstances  it  must  be  given  .as  soon  as  it  conveniently  can.  Jiemdmg 
V.  Bamardf  1  Moody  Sc  Malk.  71.  None  of  the  reported  cases  lelmie  to 
maiden  walls,  but  to  walls  between  two  *houses  already  built  Beards  r«ssi 
more  v.  Fox,  8  T.  R.  214;  Southall  v.  Ledbeiier,  8  T.  R.  458 ;  Peek  L  ^^ 
V.  Wood,  5  T.  R.  180. 

ffilde,  contra.  The  defendant  having  parted  with  his  inteieat  to  Gnppy, 
and  having  been  employed  by  Guppy  to  build,  instead  of  building  on  hia  own 
account,  was  not  liable  to  be  chaiged  at  the  time  the  plaintiff*a  wall  waa  first 
cut  into  and  used.  Though  Guppv  took  only  an  equitable  interest  under  the 
agreement,  he  was  as  liable  to  be  charged  as  if  he  had  the  1ml  intereat;  per 
GiBss,  C.  J.,  in  Ta^br  v.  Beed^  6  Taunt  249.  Then  the  notice  oi^kt 
according  to  the  act,  to  have  been  given  at  least  within  a  reasonable  time  nAer 
the  adjoming  house  was  built;  and  whatever  difficulties  there  m^^t  be  as  to 
the  person  to  be  served,  at  all  events  it  might  have  been  done  before  1828. 

t  By  14  O.  3,  0.  78,  m.  41.  48.  it  it  enacted.  "Thai  the  perMn  or  persons  at  wlioee 

'J'Ti^w®  '"'^  Party.wall  or  pariy-arch  shall  be  built,  agreeably  lo  the  directions  of  this  a«t, 
7h«    H ••"•'""  i?'-^"  by  the  owner  or  owners,  who  shall  be  entitled  to  the  improYed  rent  of 


Ir  n!?J2*"*"f  building  or  ground,  and  who  shall  at  any  time  make  ose  of  such  party-wall 
•nJ  «.Jk*''^  ••  ■  ^"^  °/  ^**®  expense  of  building  the  same,  in  proportion  after  meniioiied: 
B.rti  .iLK***'i?7.  V  ®^*'®'  proportional  part  of  the  expense  of  building  such  party.wsll  or 
bailt  or^n*,!k  "  u  ^  P"'**  *®  ^*»«  ?«*'■*»"  ^^  persons  at  whose  expense  the  same  shall  be 
?ha  i.^o  .•«  *^"*  ***•  property  thereof  shall  be  vested,  at  the  times  hereinafter  nontioned ; 
he  tiiM  of  Ln*Ii;?**t!f  ^  **^  •'"'y  •"?*"  P««y-will  to  any  house  or  building  whereanio.  sx 
partY-Tall  .hill  l" *^^  """?'  "^^  ^»*'«'  *^°"«»  <>'  building  was  adjoining,  m  soon  as  sock 
or  Diriv^arch  i  .k*  n?*  «»«. '"to  or  made  use  of:  and  in  respect  of  every  such  party.wall 
Vb  Sch^  party. wall •«  **'  **"***  ■? "t"..^'  scWoining  fo  any  other  hoase  or  bailding,  i^  soea 
?'n  d.ys'^fterTach  n'.'l"^''*?!'^  "'"'"  *^*»  completely  built  and  finished;  and  lE^t  within 
nientlVmav  L^SieEaJT;?'.*  /  P^'^y-.fic**  ■h«n  be  so  built,  or  as  soon  after  as  coots- 
iog  a  I'^uTIcMumln  1"' >«»««^o'  t>«»<l«rs  shall  leave  at  such  adjoining  bouse  or  build 
w*:"h  ihS  own«r  I, "  ^"»ng  of  the  number  of  rods  in  such  party-wall  or  pariy.areh.  fof 
w....h  the  owner  or  owners  of  such  adjoining  building  or  ground  shall  bo  liSlo 
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The  only  qaestion  left  to  the  jnry  was,  when  did  the  building  commence; 
whereas  they  ought  to  have  been  directed  to  ascertain  who  was  the  owner  of 
the  improved  rent  when  the  baildtng  commenced. 

Bkst,  G.  J.  At  the  trial  I  entertained  some  doubt,  because  the  act  is  so 
obscure  that  no  lawyer  has  been  able  to  understand  it;  I  therefore  gave  the 
defendant  leave  to  move;  but  upon  examining  the  dates,  the  case  is  now  suffi- 
ciently clear. 

The  plaintiff  built  his  house  in  1819,  there  being  then  no  house  on  the  spot 
whieh  the  defendant  subsequently  took,  and  no  person  therefore  to  whom  the 
plaintifT  could  within  ten  days  give  the  notice  required  by  the  act. 

On  the  S5th  of  March,  1820,  the  Marquis  of  Northampton  granted  a  lease 
of  the  adjoining  ground  to  the  defendant ;  and  in  an  assignment  which  was 
*5551  *'*^^^®  ^y  ^^^  defendant  to  Goodwin  on  the  80th  of  September  in  that 
-^  year,  it  was  recited  that  the  defendant  had  in  July  agreed  to  let  to 
Guppy,  at  a  rent  of  20/.  a  year,  the  two  houses  adjoining  die  plaintiflT's.  In 
July  therefore  he  was  entitled  to  this  rent,  and  continued  so  till  the  30th  of 
September,  when  he  assigned  to  Goodwin;  and  though  the  evidence  was 
somewhat  contradictory  as  to  the  time  when  the  house  was  begun,  it  was 
agreed  on  all  hands  that  it  was  covered  in  by  the  end  of  September.  The 
defendant,  therefore,  must  have  been  entided  to  the  improved  rent  at  the  time 
the  claim  in  respect  of  the  party-wall  attached,  for  he  had  then  secured  to  him* 
8^  20/.  a  year  from  Guppy.  This  case,  therefore,  differs  from  those  in  which 
the  owner  of  the  improved  rent  has  not  been  ascertained,  though  upon  one 
occasion  it  was  said  to  be  sufficient  if  the  party  chaiged  had  asked  money  for 
his  lease.  In  Stewart  v.  Smithy  2  Marsh.  486,  Gibbs,  C.  J.,  said,  **I  am  by 
no  means  clear  that  if  it  had  been  a  proceeding  under  the  act  the  defendant 
would  not  have  been  liable,  for  it  appeared  that  he  had  asked  300/.  for  his 
leaee ;  and  it  has  been  decided  that  where  a  tenant  has  a  beneficial  leasCf  the 
value  of  which  has  been  considerably  improved,  he  is  to  be  considered  as  the 
owner  of  the  improved  rent,  and  therefore  liable." 

It  is  difficult,  indeed,  to  collect  the  meaning  of  the  statnte,  but  it  seems  to  be, 
that  the  mere  occupier  or  owner  of  the  land  shall  not  be  called  on  to  contribute, 
but  when  it  becomes  covered  with  houses  from  which  he  will  derive  an 
improved  rent,  he  is  liable  to  be  charged,  and  that,  as  soon  as  the  partv-wall  is 
cat  into;  not  when  he  may  be  actually  in  the  receipt  of  the  rent;  tor  he  is 
immediately  benefited  by  using  the  wall,  and  it  may  be  long  before  his  houses 
*&fiAl  ^^  completed  or  the  rent  'received.  The  defendant,  therefore,  who 
J  could  not  have  reserved  tlie  rent  firom  Ouppy  unless  he  had  made  use 
of  the  plaintifif's  party-wall,  is  the  party  who  ought  to  contribute  to  the  expense 
of  it. 

The  next  objection  is,  that  notice  was  not  given  in  time.  If  the  defendant's 
house  had  been  built  at  the  time  the  plaintifiTs  party-wall  was  raised,  I  should 
have  thought  the  notice  within  ten  days,  a  condition  precedent  to  his  recover- 
ing in  respect  of  it.  But  the  act,  no  doubt  with  reference  to  houses  to  be  sub- 
sequently built,  prescribes  that  the  notice  shall  be  given  in  ten  days,  or  so  soon 
as  conoenient;  and  it  must  be  in  the  discretion  of  the  Judge  to  say  whether  it 
was  given  as  soon  as  convenient  under  the  circumstances  of  such  cases. 

I  think  it  was  given  as  soon  as  convenient  here,  for  the  plaintiff  had  no 
means  of  ascertaining  the  relation  that  subsisted  between  .Guppy  and  the 
defendant,  and  they  were  trying  for  six  years  to  trick  him  out  of  his  claim. 
Where  the  adjoining  house  is  already  built,  there  is  a  place  at  which  the  notice 
may  he  left  within  die  ten  days ;  but  when  it  is  not,  there  are  no  means  of 
complying  wiUi  that  part  of  the  slatnte,  and  what  shall  be  a  convenient  time 
for  notice  must  fluctuate  aecording  to  the  cireumstances  of  each  case. 

Pauk,  J.  I  think  this  defendant  was  the  owner  of  the  improved  rent  within 
the  meaning  of  the  act.  Having  a  lease  from  the  Marquis  of  Northampton,  he 
enters  into  an  equitable  agreement  with  Guppy,  from  which  he  is  to  d^irive  a 
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lent  of  20^  a  jrewr;  and  his  ioleicsi  in  this  reol  ha  doei  not  part  with  tffl  tb€ 
80th  of  September,  when  the  house  was  coveted  in;  so  that  the  paity-will 
must  have  been  used  previously.  The  contribution  io  respect  of  that  wall  wsi 
demandable  when  the  wall  was  cut  into,  which  must  have  taken  pbce  befint 
the  defendant's  house  was  roofed.  The  tea  days'  notiee  leqaired  by  ilie 
Statute  does  not  apply  to  such  a  case  as  ihisy  in  which  it  is  sufficient  r^es* 
if  the  notice  be  given  in  reasonable  time.  I-      ' 

BuBBODOH,  Jm  concurred. 

Gasblkk,  J.  The  party-wall  was  cut  into  between  July  and  September, sad 
during  that  period  the  defendant  was  entitled  to  the  improved  rent,  whiefa  he 
had  actually  reserved  from  Guppy ;  so  that  there  is  no  necessity  for  fjinrnssiii^ 
the  minor  point  as  to  the  liability  where  a  party  has  a  mere  claim  for  snefa  a. 
rent,  or  where  the  value  of  the  property,  merely,  is  improved,  aa  in  LwuJbt  \, 
fftmumif  %  B.  dc  A.  407.  I  felt  some  difficulty  at  first  about  the  ten  dav$* 
notice  $  but  I  do  not  think  it  applies  to  a  wall  of  this  kind,  where  there  was'  at 
fifst  no  adjoining  building. 

Bilk  diaeliaigcd. 


DOE  dem.  CALVERT  v.  FBOWD. 

Defendant,  who  held  ander  a  tenani  for  life,. received,  oo  her  death,  a  letter  from  the 

of  ihe  plaintiflT,  claimins  aa  heir,  and  demandinir  rent. 
Befendant  answered,  that  he  held  the  premiees  aa  tenant  to  S.;  that  bo  bad 


aidered  leaeor  of  plain liffaa  hie  landlord ;  that  he  ehoitki  be  ready  lo  pay  ihe  roai  to  Mt 
one  who  ahoald  be  proved  to  be  entitled  to  it,  but  that  without  diapating  the  leaeor  of 
the  plain! iflf's  pediaree.  he  muat  decline  taking  upon  himself  to  decide  upon  hta  claiai, 
without  more  eatismetory  proof,  in  a  legal  manner : 
Held,  that  this  waa  a  diaclainier  of  kaeor  of  plaioiiff'a  title. 

This  was  an  ejectment  to  recover  possession  of  a  house  in  Serle  Street,  Lin- 
coln's Inn  Fields,  and  tried  at  the  Middlesex  sittings  after  Trinity  terra,  18S7, 
before  Bbst,  C.  J.,  when  a  verdict  was  found  for  the  lessor  of  *tbe  |.«.gg. 

Cainiiff,  who  claimed  title  to  the  premises  in  question  as  heir  at  law  of   ^ 
ary  Whitall,  deceased. 

Mary  Whitall  was  seised  in  fee  of  the  premises,  and  died  so  seised  in  the 
year  1800,  devising  the  premises  for  life  to  Margaret  Hodgson,  who  afierwanh 
married  Geoige  Smallpieee,  and  received  the  rent  during  her  life. 

M.  Hodgson  died  in  18*^6. 

The  lessor  of  the  plaintiff  claimed  to  be  enUUed  to  the  premises  aa  heir  at  law 
of  Mary  Whitall,  on  the  decease  of  Maigacet  Ho4gBon,  the  tenant  for  life. 

At  the  trial,  the  lessor  of  the  plaintiff  having  proved  that  he  was  heir  at  Isw 
to  Mary  WhitalU  and  her  seisiut 

The  following  letters  between  the  lessor  of  the  plaintiff's  attorney  and  thr 
defendant  were  put  in:-— 

Edward  Piowd,  Esq. 
Sir,— In  order  that  yon  may  be  folly  informed  of  the  right  and  title  of  or 
client,  Mr.  John  Calvert,  to  the  premises  in  No.  14  Serle  Street,  in  youroc^ 
cupation,  and  late  the  property  of  Mrs.  Margaret  Smallpiece,  Kensingioo, 
deceased,  I  send  you  the  particulars  enclosed,  (these  were  a  copy  of  the  lessor 
of  the  plaintiff's  pedigree,  and  a  statement  of  his  claim  to  the  preroisesi,)  whi^ 
I  trust  will  fully  satisfy  you  of  his  title,  and  that  there  will  be  no  difficulty  or 
objection  to  his  receiving  the  rent,  which  will  be  due  the  S5th  instant.  I  shall 
readily  give  you  any  further  information  or  satisfaction  which  you  may  requiit, 
if  you  will  make  an  appoinunent  to  call  on  me  for  that  purpose. 

.    .  •.     .  Tfours,  d(e. 

I7th  March,  1828.  j.  Mai^nalL 
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Sir,^n  answer  to  your  letter  respeeting  Mr.  John  Calvert's  claim  to  the 
louse  which  I  hold  as  tenant  to  Mr.  Sraallpiece  in  right  of  his  wife,  I  beg  to 
nform  you,  I  have  not  hitherto  considered  Mr.  John  Calvert  as  the  landlord 
'5591  ^^  ^^  house  in  Serle  Street,  nor  can  I  pay  any  *rent  to  him  without  the 
-^  risk  of  being  hereafter  called  upon  to  pay  it  over  again  to  the  person 
who  may  fancy  and  perhaps  prove  he  has  a  better  tide.  I  shall  be  at  all  times 
«ady  to  pay  the  arrears  to  any  person  who  shall  be  proved  to  be  either  heir  at 
aw  or  otherwise  entided  to  rsceive  it;  and  without  wishing  to  dispute  die 
umneetion  of  blood  of  Mr.  John  Calvert  to  Mrs.  Marv  Whitall,  deoeased,  I 
■oat  decline  taking  upon  myself  to  decide  upon  that  claim  without  more  satis* 
aetory  proof  in  a  legal  manner. 

I  am,  Ae.9 

4di  Nov.  1826.  Edw.  Frowd. 


On  this  evidence  the  jury,  under  the  direetion  of  the  Lord  Chief  Justice,  who 
hooght  the  defendant's  letter  amounted  to  a  disclaimer,  found  a  verdict  for  the 
[>laiQtiir. 

A  rule  ntsi  for  a  nonsuit  was  obtained,  «n  the  ground  that  the  lessor  of  the 
[tlaiotiflr  had  treated  the  defendant  as  his  tenant,  and  that,  therefore,  he  ought 
10  have  had  notice  to  quit. 

Bonanqutt  and  Siorki,  Serjts.,  showed  cause.  The  defendant's  letter 
imounts  to  an  express  disclaimer  of  the  title  of  the  lessor  of  the  plaintiff,  and 
if  it  be  such,  it  is  clear  that  notice  to  quit  is  not  necessary. 

Wilde^  SeijL,  contra.  The  letter  contains  no  disclaimer,  but  merely  cautious 
apprehension,  and  a  request  for  further  information  upon  a  matter  at  that  time 
doQbtful.  In  Doe  dem.  fmi9m9  v.  FatquaUf  Peake,  N.  P.  C.  196,  it  was 
held  that  a  mere  refusal  to  pay  rent  to  a  devisee  under  a  contested  will,  accom- 
panied with  a  declaration  that  the  tenant  was  ready  to  pay  to  any  person  enti- 
*6601  ^^^*  ^^^  ^^^  amount  to  *a  disclaimer ;  and  here  there  was  no  demand 
-^  of  possession  by  the  lessor  of  the  plaintiff,  so  that  the  defendant,  being 
is  lawfully,  oould  not  be  a  trespasser  till  the  lessor  of  the  plaintiff  disaenled  to 
his  possession. 

BssT,  C.  J.  Mrs.  Smallpieee,  Ae  lessor  of  the  defendant,  had  only  a  lifo 
interest  in  the  premises :  her  husband  had  no  estate  by  the  curtesy ;  the 
moment  ahe  was  dead,  Uierefore,  the  lessor  of  the  plaintiff  miffht  treat  the 
defendant  as  a  trespasser.  If,  itideed,  the  defendant  had  ever  paid  rent  to  the 
lessor  of  the  plaintifff  a  new  term  would  have  been  ereated ;  but  this  was  not 
the  case,  and  when  the  lessor  of  the  plaintiff  demands  his  rent,  the  defendani 
says,  *«  I  will  not  pay,  I  am  tenant  to  Smallpieee ;"  and  at  the  trial  puta  Ae 
lessor  of  the  plaintiff  to  prove  his  tide.  If  this  be  not  disclaimer,  what  is  T 
Bat  I  should  not  have  thought  diderendy  even  if  this  ease  had  been  exaedy 
like  die  ease  of  Doe  dem.  fVUttmnM  v«  Fmequedi^  because  a  notice  to  quit  is 
only  requisite  where  a  tenancy  is  admitted  on  both  sides,  and  if  a  defendant 
ileaies  the  tenancy,  there  can  be  no  necessity  for  a  notice  to  end  that  which  he 
Hys  has  no  existence. 

Paik,  J.  There  never  was  any  relation  of  landlord  and  tenant  between  these 
parties ;  rent  was  demanded  and  refused,  and  the  lessor  of  the  plaintiff  could 
not  make  die  defendant  tenant  against  his  consent.  The  offer  of  the  lessor  of 
die  plaintiff  was  only  sti6  modo,  and  not  accepted. 

Gasblkb,  J.  If  the  defendant  had  held  under  the  ancestor  of  the  lessor  of 
the  plaintiff,  the  question  agitated  in  Doe  dem.  WiUiams  v.  Paequali  might 
have  arisen,  but  all  his  interest  expired  on  the  death  of  Mrs.  Smallpieee. 

Rule  dbchaiged. 
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•BENTON  V.  BULLARD. 

CofltH  of  fixing  in  ittornef's  bill  not  illo^ed  to  ■  party  who  •ncoeeda  in  striking  off  t 
sixth,  where  ihs  order  for  tsxing  is  not  obtained  till  after  the  sction  on  the  bill  hsabeea 
oommonosd. 

Action  on  an  attorney '■  bilL  Jone$^  Serjt»  moved  for  a  rale  nUi  to  allov 
the  defendant  his  tsosts  of  taxing  the  plaintiff*!  bill  of  coats,  more  thmn  a  sizdi 
hating  been  taken  off  on  taxation.  The  prothonotary  had  refused  to  allov 
these  costs,  on  the  ground  that  the  plaintiff  had  commenced  his  action  on  kip 
bill  before  the  defendant  had  obtained  the  order  to  tax  it ;  and  said  that  be  had 
pursued  the  uniform  course  on  such  occasions. 

Jonei  contended,  that  the  case  fell  within  the  intention  of  the  statute,  which 
allowed  costs  to  the  party  who  succeeded  in  striking  off  a  sixth  oa  taxation 
But 

The  Court  said,  that  the  practice  was  the  law  in  such  cases,  and  that  the 
point  had  been  determined  repeatedly. 

Biile  refbaed. 


SEELET  V.  MAYHEW. 

The  Court  will  not  grant  a  new  trial  on  the  ground  that  witnesses,  by  whoae  tcatiaMe) 
the  verdict  was  obtained,  have  been  indicted  for  perjury  in  the  eause. 

AssnxpsiT  against  the  defendant,  as  acceptor  of  a  bill  of  exchange,  drawn  by 
T.  Parish,  and  indorsed  through  R.  Oddy,  to  the  plaintiff.  At  the  tral^  Loodog 
sittings,  after  Hilary  term  last,  before  *BimRot70H,  J.t  the  defendant*8  r^^gg^ 
handwriting  having  been  proved,  the  defence  was  that  the  bill  had  been  ^ 
given  for  a  horse  sold  by  8eeley  to  Parish,  which  was  warranted  sound,  but 
was  ill  at  the  time,  and  shortly  sAerwards  died. 

There  was  conflicting  evidence  as  to  the  warran^,  and  as  to  who  was  the 
seller  of  the  horse. 

The  jury  having  found  a  verdict  for  the  defendant, 

MofMf  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  surprise,  die 
defence  not  having  been  anticipated,  and  true  bills  for  perjury  having  since  been 
found  against  the  witnesses  who  spoke  to  the  warranty,  and  the  property  of 
the  horse  being  in  Seely.     But 

The  Court  thought  that  was  a  circumstance  of  which  they  ought  not  to  take 
notice,  and  observing  that  Lord  Mansfield  and  liord  Ebskinb  had  expressed 
the  greatest  disapprobation  of  indicting  witnesses  while  a  cause  was  yet  pend- 
ing, refused  the  rule.     Jldami^  therefore, 

Took  nothing.t 
t  See  TknrteU  v.  iTasMisaf,  1  Bingh.  339. 
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ROBINSON  V.  HOFMAN. 


One  joint-tenint  may,  withoat  the  Maent  of  his  fellows,  sppoiot  a  bailiff  to  distrain  for 

rent  dae  to  all  the  joint-tenants. 

Rbplbvin.  Gognifliinces  by  defendant ;  first,  as  bailiff  of  Henry  Marchant, 
the  elder,  Samuel  GuUum,  and  Stephen  GuUum,  for  35/.,  one  quarter's  rent  in 
arrear  to  ihem,  in  respect  of  a  house  held  by  the  plaintiff,  under  a  demise,  at 
140/.  a  year,  payable  quarterly. 

*56an  *^cood.  As  bailiff  of  H.  Marchant,  the  elder,  for  one  undivided 
■^  moiety,  and  two  undivided  fifth  parts  of  the  other  moiety  of  35/.,  one 
quarter's  rent  in  arrear  to  him,  in  respect  of  one  undivided  moiety,  and  two 
undivided  (idh  parts  of  the  other  moiety  of  a  house  held  by  the  plaintiff,  under 
a  demise,  at  140/.  a. year,  payable  quarterly. 

Third,  As  bailiff  of  H.  Marchant,  the  younger,  for  one  undivided  moiety, 
and  one  undivided  fifth  part  of  the  other  moiety  of  35/.,  one  quarter's  rent  in 
arrear  to  him,  in  respect  of  one  undivided  moiety,  and  one  undivided  fifth  part 
of  the  other  moiety  of  a  house  held  by  the  plaintiff,  under  a  demise,  at  HO/,  a 
year,  payable  quarterly. 

To  each  of  these  cognisances  the  plaintiff  j^eaded  non  tiruiU  $  rien$  in 
arriere;  and  that  defendant  was  not  bailiff. 

At  the  trial  before  Best,  G.  J.,  Middlesex  sittings,  aAer  Trinity  term  last,  it 
appeared  that  the  plaintiff  held  the  premises  under  a  lease  executed  by  Henry 
Marchant,  the  elder,  Samuel  Gullum,  and  Stephen  GuUum,  described  as  sur- 
viving trustees  under  the  will  of  John  Gullum ;  that  the  warrant  of  distress  was 
signed  by  Henry  Marchant,  the  elder,  alone,  and  authorized  a  seizure  for  24/. 
lOs,  only;  and  that  Samuel  Gullum  being  applied  to,  to  authorize  the  distress, 
declined  to  do  so,  or  to  adopt  it  afWrwaros. 

A  verdict  was  thereupon  uken  for  the  plaintiff,  with  leave  for  the  defendant 
to  move  to  set  it  aside,  and  enter  a  verdict  for  the  defendant  instead  ;  accordingly, 

Siorki^  Serjt.,  having  obtained  a  rule  mtt  to  that  effect,  on  the  ground  Siat 
one  joint-tenant  may  distrain,  and  that  if  he  does  so,  he  is  compelled  to  avow, 
pursuant  to  the  terms  of  the  lease  by  which  the  premises  are  held ; 
*nA4l  ^f^itde^  Serjt,  now  showed  cause.  Admitting  that  one  joint-tenant 
J  may  distrain  alone,  avowing  for  himself,  and  making  cognisance  as 
bailiff  of  the  others,  {Leigh  v.  Shepherd,  2  B.  d^  B.  465 ;  PuUen  v.  Palmer, 
5  Mod.  72,)  he  cannot  depute  a  bailiff  for  them,  or  distrain  after  their  express 
dissent.  One  who  has  only  an  authority  by  law,  cannot  delegate  it  to  another. 
Year  Book,  7  H.  4,  34,  pi.  1.  If  so,  the  first  cognisance  cannot  be  supported, 
for  the  defendant  was  not  tlie  bailiff  of  the  three  lessors,  but  of  Marchant,  the 
elder,  only ;  Gullum  having  expressly  refused  to  give  his  authority  to  the  dis- 
tress ;  and  though  the  cases  lay  it  down  that  a  joint-tenant  may  distrain  alone, 
none  of  them  have  gone  the  length  of  saying,  that  he  may  do  so  in  spite  of  the 
dissent  of  his  fellows;  neither  will  a  warrant  for  24/.  lOf.  support  a  cognisance 
for  35/. ;  and  the  second  and  third  cognisances,  having  no  application  to  the 
lease  given  in  evidence,  may  be  put  of  the  question. 

Siorki*  If,  as  it  is  admitted,  one  joint-tenant  may,  without  the  assent  of  his 
fellows,  distrain  for  rent,  avowing  in  his  own  name,  and  making  cognisance  as 
bailiff  to  them,  it  seems  to  follow  that  he  may  distrain  by  a  bailiff,  for  it  must 
be  immaterial  whether  he  makes  the  distress  by  his  own  hand,  or  the  hand  of 
another;  and  in  Leigh  v.  Shepherd,  Dallas,  G.  J.,  cites  the  Year  Book,  15  H. 
7, 17  a,  to  show,  that  if  a  party  has  an  interest  to  entide  him  to  distrain,  the 
appointment  of  the  bailiff  is  not  traversable.  'J^he  inconvenience  would  be  great 
if  a  joint*tenant  could  not  distrain,  even  in  spite  of  the  dissent  of  a  co-tenant; 
for  it  would  in  such  ease  be  in  the  power  of  one  of  many,  to  deprive  all  the 
others  of  their  rent.    But,  thoagh  there  was  no  assent  in  this  case,  neither  was 

8D 


638  Andrews  e.  Dai«i.t.    E.  T.  1828.  £564 

there  any  dissent.     With  regard  to  the  sappoeed  variance  between  the  som 
mentioned  in  *lhe  warrant,  mad  that  justified  in  the  cognisance,  it  is  rm^u^ 
immaterial,  since  a  party  may  distrain  for  one  cause,  and  avow  for  *- 
another. 

Best,  C.  J.  I  had  considered  at  first  that  there  was  an  express  dissent  b^ 
Cullum  to  this  distress;  I  cannot  now  collect  that  such  was  the  case*  and  it  is 
therefore  unnecessary  lo  decide  wkal  would  have  been  the  efl^eei  €if  soeh  a 
dissent. 

Cullum  said  he  dedined  authorizing  this  distress:  tiiis  does  not  amoont  fo  > 
dissent ;  and  he,  consequently,  leA  his  co-tenant  in  the  same  eitiiation  as  fiir 
co-tenant  stood  in  Leigh  v.  Shepherd f  to  the  decision  in  which  case  1  entirdj 
subscribe.     The  rule,  therefore,  must  be  mzde  absolute. 

Paek,  J.  I  am  of  the  same  opinion,  and  agree  witfi  the  decision  in  I^eigk 
V.  Shepherd.  That  is  an  authority  to  show  that  the  assent  of  the  co-tenant  is 
not  necessary,  and  there  has  been  no  express  dissent  here« 

BmutocoH,  J.  One  joint-tenant  may  recover  the  whole  rent,  and  give  a  dis^ 
charge  for  it;  he  may,  therefore,  distrain,  and  he  most  avow  according  lo  Ai 
title.     There  is  no  color  for  saying  that  there  was  any  dissent  here. 

Gasblbb,  J.  If  the  distress  had  been  nrade  by  Marchant,  there  could  hait 
been  no  doubt;  but  if  Marchant  has  authority  to  distrain  for  himself  and  otheM. 
it  comes  i»  the  same  thing  whether  he  disti^ine  by  himself  or  by  a  bailiff. 

Rule  absolale. 


•ANDREWS  t^  DALLY.  [«f68 

Where  ibe  expenses  of  pasein^  in  set  of  ptrlitment  are  directed  by  the  aef  to  bo  defrayed 
out  of  certaia  toUe  to  be  levied  under  the  act,  it  ie  incumbent  on  tbe  party  «bo  soca  far 
the  expense  of  soliciting  the  act,  to  show  that  tolls  have  been  collected  aufficienl  to 
cover  bis  demand. 

Trb  plaintiflT  sought  iii  this  action  to  recover  a  bill  of  costs  for  soltetting  aa 
act  of  parliament,  entitled,  an  act  to  alter  and  amend  an  act  passed  in  the  third 
year  of  G,  4,  c.  67*  for  establishing  a  market  and  mending  roads  at  Bognor. 
The  action  was  brought,  pursuant  to  the  directions  of  the  second  act,  against 
the  ^defendant  as  clerk  of  the  commissioners  appointed  for  tfie  purposes  of  the 
act,<by  which  it  was  enacted  that  the  expenses  of  the  act  should  be  paid  out  of 
the  moneys  then  raised  or  levied  under  the  first  act,  or  out  of  the  moneys  that 
should  be  raised  by  virtue  of  the  second. 

By  the  first  it  was  enacted,  s.  6,  that  no  act  of  the  commissioners  should  be 
▼alia  unless  done  at  a  general  or  special  meeting  at  which  three  commissioBers 
should  be  present ;  and  by  s.  85,  that  the  tolls  and  duties  to  be  levied  under  At 
act  should  first  be  applied  in  discharging  the  costs  and  expenses  incurred  in 
passing  the  act. 

At  the  trial  before  Burroi^or,  J.,  no  evidence  was  otTered  of  any  money 
h^nring  been  raised  under  cither  of  the  acts,  and  it  was  objected  that  the  plain- 
tiff  ought  to  have  shown  a  retainer  anthorized  by  a  meeting  at  which  three 
^"?2JJ«"'onc»  were  present.     Having  fiiUed  to  do  diis,  he  was  nonsuited. 

Jl^rewelher,  Serjt,  now  moved  to  set  aside  this  nonsuit,  on  the  ground  that 
•■|J*^*^  contained  a  specific  direction  for  the  payment  of  the  expenses  i» 
ejwrretl  in  passing  it,  there  was  no  necessity  for  showing  soeh  a  ^retainer.  r«|- 
T^at  direction  was  of  itself  an  acknowledgment  that  tbe  expenses  had  L  ®*' 
been  meurred  upon  proper  authority.    But,  withont  oMiring  on  this  poi»l» 
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jThe  Court  were  deer  that  u  the  expentes  were  to  be  paid  mit  of  the  toUe, 
and  the  eommiMioners  were  not  pereonatty  msponsible,  the  plaintifT  could  not 
recover  uoless  he  showed  that  a  eum  had  been  raoMd  by  tolls  sufficient  at  least 
u>  pay  the  whole  of  his  demand. 

Rule  dischafged 


MURPHT  et  aL  v.  BELL. 

A  policy  of  inaartnoe  stipnlated,  *'  th«i  the  foods  inHrad  wero  and  shoald  ba  vaload  at 
nve  liercea  coffee,  valued  at  27/.  per  tierce,  say  135/.;  that  policy  to  be  deemed  aafficient 
proof  of  interest:** 

Held,  that  tbe  policy  waa  void  under  19  O.  2,  e.  37. 

Assumpsit  on  a  policy  of  insurance*  The  dedaration  alleged  tXat  the  plain* 
tiffa,  by  the  names  and  description  J.  and  £•  Mttrpby,  or  as  ageotSt  as  well  in 
their  own  names  as  ibr  and  in  the  name  and  names  of  all  and  every  other  per> 
Fon  or  persons  lo  whom  the  same  did,  might,  or  should  appertain  in  part  or  in 
all,  did  make  assurance  and  eauae  themselves  and  them  and  every  of  them  to 
be  insured,  lost  or  not  lost,  at  and  from  London  to  Cork,  including  the  risk  in 
craft  to  and  from  the  vessel,  upon  any  kind  of  goods  and  merchandises,  and 
also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture  of  and  in  the  good  ship  or  vessel  called  the  Zepliyr.  The  said 
ship,  dtc,  goods  and  merchandises,  ^c,  for  so  much  as  concerned  the  assured, 
by  agreement  between  the  assured  and  assurers  in  that  policy,  were  and  should 
be  vahied  at  ^vt  tierces  coffee^  valued  at  27L  per  tierce,  say  135/. ;  **  JVuU 
poUcy  to  he  deemed  svfieieni  J^roof  of  initreetJ^ 

At  the  trial  before  Best,  C.  J.,  London  sittings  after  Easier  term,  1827,  a 
^5681  ^^'^^^^  having  been  found  for  tbe  ^plaintiff  in  respect  of  a  loss  within 
-■  the  terms  of  Sie  policy, 
ff^iidef  Seijt.,  in  Trinity  term  last  obtained  a  role  ni$i  to  arrest  the  jndg* 
meat,  on  the  ground  that  the  policy  described  in  the  declaration  was  void,  the 
statute  19  G.  2,  c.  97,  s.  1,  having  enacted  that  no  assurance  shall  be  made  on 
any  ship  or  on  any  goods  to  be  taken  on  board  of  such  ship,  **  interest  or  no 
interest,  or  without  further  proof  of  i}Uere9t  than  the  poHey^  or  by  way  of 
gaming  or  wagering,  or  without  benefit  of  salvage  to  the  assurer.** 

Taddv^  Seiju,  this  term,  showed  cause.  In  order  to  render  the  policy 
invalid,  it  ought  to  fall  either  within  the  spirit  or  the  letter  of  the  statute.  But 
it  is  clearly  not  within  the  spirit  of  the  statute,  which  was  passed  solely  to  pre- 
vent gambling  by  means  of  wagering  policies,  where  the  party  insuring  has  no 
interest  to  insure.  That  the  piaintiflT  had  goods  on  board  sufficiently  appears 
from  the  stipulation  that  they  should  be  valued  at  five  ttetces  coffee ;  and  the 
clause,  *'  that  policy  to  be  deemed  sufficient  proof  of  interest,**  following  imme- 
diately after  the  clause  of  valuation,  must  be  taken  to  mean  that  the  policy 
should  be  proof  of  the  amount  of  interest.  It  contains  nothing  to  preclude 
proof  of  the  existence  of  interest,  and  is  in  effect  no  other  than  a  valued  policy. 
In  Grant  v.  Parkinton^  Park  on  Ins.  302,  where  it  was  agreed  that  in  case  of 
loss  the  profits  insured  should  be  vahied  at  IMO/.,  **  without  any  other  voueVler 
than  the  policy,**  Lord  Maihsfisld  said,  «*  I  cannot  distinguish  it  from  a  valued 
policy ;  there  is  no  pretence  for  saying  il  is  a  w«gering  one.'*  And  in  Da  Coota 
v.  Firtht  4  Burr.  1066,  where  it  was  agreed  that  the  goods  should  be  valued  at 
the  sum  insured  on  the  packet-boat,  ^  without  further  proof  of  interest  than  the 
*560l  policy*'*  i^  ^^  *holden  to  be  an  exception  out  of  the  statute  of  19  O.  % 
^  c.  37,  and  that  «  loss  having  happened,  the  insured  was  emided  to 
recover.    If  the  present  policy  be  not  within  the  spirit  oC  the  ptatolOf  it  oannot 
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be  impugned  unless  it  hVL  within  the  very  words:  but  the  words  of  the  itiMe 
only  avoid  policies  made  ^  without  further  proof  of  interest  than  the  policy,^ 
whereas  the  language  of  the  p<^7  in  question  is,  that  it  shall  be  **  deemed 
sufficient  proof  of  interest.'* 

WUde.  The  object  of  the  statute  was  to  prevent  insurances  in  which  the 
policy  was  to  be  proof,  not  of  the  amount,  but  of  the  existence  of  interest,  and 
the  form  pursued  is  immaterial*  provided  that  be  the  intention  of  the  paiiia. 
The  policy  in  Grant  v.  Farkin$on  was  truly  a  valued  policy,  intended  to  be  i 
proof,  not  of  the  existence  of  an  interest  in  the  thing  insured,  but  of  the  amoont 
of  its  value ;  and  Da  Coita  v.  Firth  was  decided  on  the  grround  that  the  policy 
fell  within  an  exception  in  the  statute  touching  effects  from  any  port  is  ^ 
possession  of  the  crowns  of  Spain  Or  Portugal.  The  policy  in  question  deariy 
dispenses  with  any  proof  of  interest  except  the  production  of  the  polic}'. 

Cur.  adv.  vuU, 

Best,  C.  J.  In  the  argument  of  plaintiff's  counsel  it  has  been  a^med 
that  the  sole  object  of  the  19  Q.  2  was  to  prevent  gamini^,  under  the  prelena 
of  insuring  against  the  perils  incident  to  navigation.  On  this  assnmptioo  k 
has  insbted  that  if  it  appears  that  a  policy  is  not  a  gaming  policy,  and  the  pf^ 
cise  words  specified  in  the  act  are  not  need,  the  case  is  not  within  the  statute. 
The  preamble  of  the  act  shows  that  gaming  waa  the  least  of  the  evils  thii 
the  legislature  proposed  to  remedy.  Adventures  on  which  gambling  policies 
might  be  made,  but  which  were  not  likely  to  be  undertaken  for  the  other  pto" 
poses  which  it  was  the  object  of  the  statute  to  prevent,  *are  exempted  p»^^ 
from  its  operation.  The  preamble  states  that  policies  of  insurance  with  '- 
clauses  of  interest  or  no  interest,  or  such  as  in  case  of  loss  made  the  policies 
sufficient  proof  of  interest,  were  used  to  protect  persons  who  were  cairyin^oi 
illegal  traffic,  and  were  made  the  means  of  profiting  by  the  wilful  destnietioB 
and  capture  of  ships.  Privateen  which  carried  no  cargoes,  and  the  crews  of 
which  were  composed  of  more  persons  than  it  was  safe  to  trust  with  (he  secret 
that  the  ships  were  to  be  wilfully  destroyed  or  purposely  exposed  to  captoie; 
ships  going  to  the  territories  of  Spain  or  Portugal,  which  were  not  likdj  to 
export  wool,  (the  exportation  of  which  was,  in  George  the  Second's  reign,  the 
thing  most  dreaded  by  pcditicians,)  or  any  other  raw  materials ;  or  to  import 
any  articles  that  could  interfere  with  the  monopoly  of  British  manufacturer!; 
are  exempted  from  the  operation  of  the  act.  This  shows  that  gambling  wa^^ 
not  the  only  thing  guarded  against. 

If  a  policy  contains  words  to  the  same  effect  as  those  enumerated  in  the  act. 
the  case  is  within  it,  although  it  may  be  manifest  that  it  is  not  a  gaming  mo- 
ranee.  The  temptation  to  fraudulent  insurances  is  rery  great;  the  object  to 
be  attained  by  them  is  oflen  easily  accomplished ;  and  the  consequences  to  that 
most  valuable  class  of  men,  underwriters,  and  seamen,  whose  lives  are  often 
put  in  hazard  owing  to  such  insurances,  are  dreadful.  The  case  of  the  Kins 
v.  Codlings  and  EaUtrby  and  M'Farlane^  2  Russell  on  Crimes,  1738,  in  whicii 
1  was  counsel  for  two  of  the  prisonen,  and  others  that  have  been  brought 
before  the  courts  of  justice,  prove  that  such  frauds  are  committed.  We  caiioo' 
too  strongly  enforce  all  the  provisions  of  this  statute.  If  we  held  that  nnlc«» 
the  words  recited  in  the  statute  are  introduced  into  policies,  and  they  are  not 
ganging  policies,  they  are  valid,  we  shall  render  inoperative  its  provision 
^inst  fraudulent  'insurances  and  sneh  as  encourage  clandestine  trade.  r,j.| 
K  1 1  k^^  ■  "®'  ^y  ^**  policies  eontaining  certain  specified  words  «• 
snail  be  void,  but  that  ••no  uinimfiee  ihalt  be  made,  internt  or  no  intntiK^' 
mt^ut  further  proof  of  interttt  than  the  policy."  The  meaning  of  this  claorf 
IS,  uial  no  msurance  sbaU  be  effected  by  a  policy  so  worded  as  to  cniitle  tb* 
"f  ".?*"  k  "?^^«'  agauist  the  nnderwrilen  a  certain  stipulated  sum  of  money, 
wneiner  he  had  any  interest  in  the  ahip  or  cargo  or  not,  or  that  binds  the  onder 
wnier  not  to  require  any  other  proof  of  the  assured's  interest  but  the  admi*K» 
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of  such  interest  in  the  policy.  Whatever  words  may  be  used,  if  that  be  the 
eflfeet  of  the  policy«  no  action  can'  be  maintained  on  it.  This  is  the  only  con- 
struction that  will  restrain  the  practices  intended  by  this  act  to  be  prevented, 
and  which  is  according  to  the  import  of  the  words  used  by  the  legislature. 

It  was  thought  at  one  time  that  all  valued  policies  were  within  the  act;  and 
when  one  considers  that  frauds  by  the  loss  of  ships,  may  be  accomplished  by 
mcaus  of  policies  in  which  a  higher  value  is  put  on  articles  insured  than  they 
are  worth*  there  was  reason  for  thinking  so.  But  the  case  of  Leunt  v.  Backer. 
2  Burr.  1167,  has  determined  that  policies  only  covering  the  prime  cost  of  thi 
goods  are  valid.  In  the  case  of  Orant  v.  Parkinson^  the  policy  declared,  **  thai 
in  case  of  loss  the  profits  should  be  valued  at  1000/.  without  any  other  valua* 
tion  than  the  policy.*'  Lord  Manspibld  at  first  thought  that  policy  was  void. 
On  further  consideration  his  Lordship  said,  •'It  is  incumbent  on  the  plaintiff  to 
prove  some  iniereti:  the  meaning  of  the  policy  is  not  to  evade  the  act  of  par- 
liament, but  to  avoid  the  difficulty  of  going  into  an  exact  account  of  the  quan- 
tum. •  I  cannot  distinguish  it  from  a  valued  policy.'* 

*5721  *^  ^  policy  then  dispenses  with  all  proof  of  interest,  it  is  within  the 
-J  act,. and  void.  If  the  plaintiflT  must  prove  his  interest,  and  the  policy 
only  saves  him  the  trouble  of  showing  its  amount,  it  is  a  valued  policy  and 
good.  Let  us  try  the  validity  of  the  policy  on  which  this  action  is  brought,  by 
Uiis  test:  ** goods  and  merchandises  for  so  much  as  conceded  the  assured  and 
assurers  were  and  should  be  valued  at  (ive  tierces  coffee,  valued  at  27/.  per 
tierce,  say  135/.  That  policy  to  bt  deemed  Viffieient  proof  of  interest  J**  This 
is  a  full  admission  of  all  the  assured  would  be  required  to  prove,  as  well  as  to 
his  having  goods  on  board,  as  to  the  value  of  those  goods.  The  words. 
**  should  be  valued  at  Jive  tierces  of  coffee^**  admit  that  five  tierces  of  coffee 
belonging  to  the  plaintiff  were  on  board.  That  would  dispense  with  the  neces- 
sity of  proving  that  any  coffee  belonging  to  the  plaintiff  was  on  board.  The 
words,  that  policy  to  be  deemed  sufficient  proof  of  interest,  are  of  precisely  the 
same  import  as  the  words,  '*  without/tirMer  proof  of  interest  than  the  policy.** 
As  no  inquiry  is  to  be  made  whether  the  assured  had  any  property  in  the  ship 
insured  or  not,  it  is,  in  effect,  an  insurance  ifiterest  or  no  interest.  We  are 
of  opinion  that  the  judgment  must  be  arrested. 

Judgment  arrested  accordingly. 


WADSWORTH  v.  GIBSON. 

Bail  in  error  not  dispensed  with  where  the  error,  thoagh  rest,  is  only  of  form. 

Bail  in  error.  Upon  an  affidavit  that  this  cause  commenced  by  a  capias 
issued  out  of  this  court  into  the  county  palatine  of  Lancaster,  to  which  the 
defendant  appeared,  and  the  plaintiff  declared  in  trespass,  laying  the  venue  in 
^  ^  Lancashire;  that  the  defendant,  *without  pleading,  suffered  judgment 
^'^-1  by  default;  that  a  writ  of  inquiry  had  been  issued,  and  final  judgment 
signed;  that  it  was  the  defendant's  intention  to  assign  for  error  the  want  of  an 
original  writ;  and  that  the  writ  of  error  had  not  been  brought  for  delay, 

£.  LaweSf  Seijt.,  moved  for  a  rule  nisi  to  dispense  with  bail  in  error, 
required  by  6  G.  4,  c.  00,  which  was  passed  to  restrain  writs  of  error  for 
delay ;  ana  urged  that  bail  ought  not  to  be  required,  where,  as  in  the  present 
instance,  there  was  manifest  error  on  the  recoitl. 

But  the  Court  thought  the  error  a  mere  objection  of  form,  and  Lawu 

Took  nothing. 
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DAVIES  et  al,  Assigneci  of  HOW,  a  Bankrupt,  v.  WILKINSON. 

Defendtnt,  mn  insurance  broker,  being  foed  for  premiume  receiTed  by  him  on  P^^I^JJJ^ 
•eribed  by  ibe  pliiniiff.  wee  mllowed  to  eet  ofi  i  ioM  on  one  of  thoM  P?l|c».  f  «^  ■ 
the  name  of  ibe  defendant  at  the  reqneat  of  T..  on  gooda  in  which  T.  wm  '"jeijaici, 
bat  oo  which  the  dafendaoi  had  a  lien  to  a  gvaater  amount  than  the  oet-off  dmiwma. 

Action  to  recover  the  amount  of  premiums  received  by  the  defemknt  af 
broker,  in  respect  of  certain  policies  of  insurance  subscribed  by  the  bankraf^ 
At  the  trial  before  B«sr,  C.  J.,  London  situngs  after  Trinity  term  laat,  the 
defendant  claimed  a  set-off  to  a  greater  amount  in  reaped  of  a  loss  due  traa 
the  bankrupt  on  bis  subscription  to  a  policy  effected  by  and  in  the  nainc  of  the 
defendant,  at  the  request  of  Thompson  &  Co.  of  Leeds,  od  goods  m  which 
Thompson  &  Co.  were  interested,  but  on  which  the  defendant  had  a  lioi  » 
respect  of  a  debt  due  to  him  from  Thompson  ii  Co.,  'for  premiuna  to  a  j-^j^^ 
greater  amount  than  the  set-off  claimed.  «   «      ^ 

A  veidict  was  found  for  the  plamtiff,  subjef  t  to  the  opmion  of  Ac  Court, 
whether  the  defendant  could  insist  on  this  sciroff,  Thompson  A  Co.  being  mfe- 
rested  in  the  goods  insured,  and  having  ordered  the  insoranee  to  be  effected. 

mide,  Seijt.,  having  accordingly  obuined  a  rule  nitt  to  set  aside  this  ver- 
diet,  on  the  ground  that  the  defendant  might  have  sued  the  bankrupt  id  ^V^ 
pf  the  bss,  the  policy  on  which  it  arose  havii^  been  eflfected  in  the  defesdaBiri 
name ;  and  that  he  was  therefore  entitled  to  set  off  a  debt  he  might  have  re- 
covered against  the  bankrupt  by  action ;  . 

Taddy,  and  E.  Lawa.  Seijts.,  showed  cause.  The  defendant  is  not  cDttOed 
to  set  off  in  respect  of  a  loss,  unless  he  has  an  interest  on  the  specifie  goods 
insured,  or  has  advanced  money  on  them.  In  JEoBter  v.  £asefi,2  M.  A&  S.  lit, 
indeed,  it  was  holden  that  a  broker  might  set  off  in  an  action  for  premiunv, 
losses  on  policies  effected  in  the  name  of  his  own  firm ;  but  that  was  a  vitt 
aarrow  ground  of  decision,  for  it  is  well  known  that  policies  are  usually  effected, 
not  for.  the  person  whose  name  may  be  found  on  them*  but  for  all  who  mav 
appear  to  be  interested ;  however,  the  broker  whose  name  was  inserted  in  Xw- 
4er  V.  £as6nt  acted  on  a  del  credere  commission  which  put  him  m  the  condidoB 
4xf  a  principal ;  and  that  this  circumstance  was  esteemed  material,  appean 
«leaHy  from  the  language  of  Lx  Blanc,  J.,  in  the  subsequent  case  of  Parker 
¥.  Btasiey,  2  M.  dt  S.  423.  A  mere  title  to  hold  the  policy  will  not  confer  a 
right  of  set-off  against  the  underwriter.  Goldsmith  v.  Lyon^  4  Taunt.  534. 
Mneti  *v.  Forester y  4  Taunt  641,  clearly  shows  that  in  an  action  for  p,^j 
premiums,  the  broker  cannot  set  off  returns  of  premium  against  the  un-  L 
•derwriter*s  assignees  unless  they  have  made  him  their  agent.  The  agency  U) 
the  underwriter,  in  virtue  of  which  the  broker  claims  to  set  off  against  him,  is 
rescinded  by  bankruptcy,  and  in  order  to  set  off  against  the  assignees,  an 
agency  for  them  also  ought  to  be  shown. 
WUde^  contra,  was  stopped  by  the  Court. 

Best,  €L  J.  I  think  this  case  falls  within  the  principle  laid  down  in  Pmrkff 
•V.  Beasiey.  The  facts  are  as  follows : — The  bankrupt  subscribes  a  policy  to 
the  defendant,  upon  which  a  loss  has  been  incurred.  The  defendant  is  indebted 
<o  the  banknipt  for  premiums*  But  thoof  h  the  defendant's  name  was  on  ibe 
policy  subscribed  by  the  bankrupt,  the  goods  insured  belonged  to  Thompson  k 
■Co.;  and  it  has  been  contended  that  the  defendant  cannot  set  off  the  amouBt 
4»f  the  loss,  because  he  is  not  interested  in  the  goods.  But  he  might  have  sued 
ibe  bankrupt  en  the  policy,  and  though  the  goods  were  not  his,  be  bad  a  lies 
4m  them,  for  Thompson  L  Co.  were  indebted  to  him  for  premiums  beyond  the 
Value  of  the  goods.  In  Pea^ker  v.  Beasley^  there  was  no  del  eredert  coraiaii- 
eion,  bnt  the  brdker  had  a  lien  on  the  gooda  insured,  and  the  prindple  os 
T^^^J^  <*?owi<wi  turned,  waa,  thai  the  broker's  name  being  on  the  pefifj. 
lie  had  a  xighi  4s  sue  the  underwriter;   and  that  where  a  party  has  i 
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right  to  sue  on  the  policy,  and  has  a  lien  on  the  goods  insured,  he  may  set  off 
m  an  action  for  premiums,  the  sura  to  be  r^poverad  lor  the  loss.  The  present 
defendant  stands  in  the  same  situation ;  he  had  a  right  to  sue  on  the  policy  sub- 
•Wei  "^"^^^^  ^7  ^e  bankrupt,  •and  a  Men  on  the  goods  insured ;  and  it  would 
-'be  strange  to  say  that  he  might  sue  the  bankrupt,  and  yet  not  set  off  the 
debt  to  be  recovered  in  such  suit.  Thompson  can  never  claim  on  the  policy, 
because  he  must  first  discharge  his  debt  to  the  defendant,  and  he  cannot  do  that 
without  giving  credit  for  die  sum  charged  by  the  defendant  in  respect  of  this 
loss-  Lord  Manstikld  says,  Aat  the  doctrine  of  set-off,  as  consisting  with 
equity,  ought  to  be  carried  as  far  as  it  can.  Mineit  v.  Fbresler  does  not  touch 
die  present  case,  because  the  material  fact  on  which  our  decision  rests,  is  not 
to  be  found  there ;  it  nowhere  appearing  that  the  policy,  the  loss  on  which  it 
was  proposed  lo  set  off,  was  effected  in  the  name  of  the  party  who  claimed  the 
setroff.  But  independently  of  the  decisions,  looking  at  the  statute  of  Geo.  2,— 
the  right  of  the  broker  to  sue  on  the  policy  subscribed  by  the  bankrupt, — and 
his  lien  on  the  goods  insufed,--rwe  think  him  cleariy  entided  to  the  setoff  he 
claims. 

Park.  J.  Whether  on  the  justice  of  the  case  or  on  principle,  this  rule  ought 
cleariy  to  be  made  absolute.  The  cases  have  proceeded  by  degrees,  and  Mt^ 
ttr  V.  EoMon^  and  Parker  v.  Beatley,  warrant  the  Court  in  the  decision  they 
now  pronounce. 

In  Koster  v.  Easan,  the  broker  iHid  a  ddtndtrt  commission,  and  the  Court 
thought  he  was  entided  to  set  off  a  loss  on  a  policy  effected  in  his  own  name. 
In  Parker  v.  Beadey  I  took  unsuccessfully  the  distinction  which  my  brother 
Toddy  has  taken  to-day,  but  the  Court  thought  the  principle  the  same  whether 
the  broker  acted  under  a  ife/TfVffere  commission  or  not. 

In  the  present  case  there  was  no  del  credere  commission,  but  the  policy  was 
effected  in  the  name  of  the  brokert  who  might  have  sued  th^  underwriter  upon 
*^11'\  ^^*  ^®  ^^^  '  ^^^  VLfOfi  the  goods  insured,  and  the  owner  of  *them  could 
-»  not  recover  without  aHowing  the  broker  credit  for  the  amount.  The 
same  argument  was  raised  in  Moeter  v.  Eaaon,  but  Lord  Elubnborovoh  said, 
'*  another  answer  16  the  claim  as  to  the  ten  policies  is  this,  that  it  does  not 
appear  that  the  house  of  Bason  &  Co.  have  paid  their  principals,  though  they 
have  given  them  credit  for  these  losses  and  returns  ;  ana  if  they  have  not  paid 
them,  the  allowance  of  diis  claim  may  either  interfere  with  the  rights  of  such 
principals,  or  may  leave  Swan*s  estate  exposed  to  a  fuiiher  claim  from  those 
principals.  Suppose  the  house  of  Eason  &  Co.  to  become  insolvent  and  unable 
to  satisfy  their  guarantees,  if  the  allowance  of  this  set-off  were  to  take  away 
froni  the  principals  the  right  of  claiming  upon  Swan's  estate,  it  would  be  doing 
clear  injustice  to  the  principals,  who  ought  to  have  the  power  of  looking  tp 
Swan  as  their  principal  debtor,  as  well  as  to  Eason  &  Co.,  the  guarantees  for 
his  solvency ,  and  if  the  allowance  of  this  set-off  were  not  to  take  away  from 
the  principals  the  right  of  claiming  upon  Swan's  estate,  it  would  be  great 
injustice  to  Swan's  estate,  because  in  that  case  it  would  be  liable  to  pay  the 
principals  a  dividend,  after  having  made  Eason  &  Co.  a  payment  to  the  extent 
of  the  whole  demand."  The  case  of  Parker  v.  Beasley  was  that  of  brokers 
who  had  effected  policies  on  goods  in  their  own  names,  on  account  of  their 
principal,  and  had  accepled  bills  on  account  of  the  goods,  so  that  they  had  only 
a  lien  to  that  extent,  and  yet  the  Conrt  held  it  sufficient,  and  decided  on  the 
distinction  which  supports  the  principle  on  which  we  now  determine.  Lir 
Blanc,  J.,  said,  «•  the  case  of  Easier  v.  Eason  establishes  this,  that  where  tbue 
broker  himself  is  a  party  \0  the  eonliact,  so  as  to  enable  him  to  maintain  m 
action  in  bis  own  name,  if  he  has  acquired  an  interest  by  a  cU  credere  com*- 
mission,  he  is  entided  to  a  set-off.  It  is  the  same  thing  if  he  acquires  m 
*578l  ^>^^^i^^  ^y  advancing  on  the  ofedit  of  'the  consignment."  The  daff^nd* 
ant  here  has  an  interest  by  lien,  and  a  right  to  sue  on  the  policy. 

BuRiouoH  and  Gasbuk,  Jb.,  concurring,  the  rule  was  made 

Absolute. 
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MAGBEATH  v.  ELLIS  and  Two  Olhera. 

Where  tpirty  isdeUiDed  in' custody  for  t  iodgraenf  debt,  the  mttomej  wlio 

in  the  cenee  for  one  of  ibe  detaining  ereditore,  eeoDot,  without  m  power  for  tbe  pnpow 
•ign  for  him  the  note  for  eizpeneee. 

Thb  plaintiff  w&f  brought  up  under  the  Lords'  Act,  32  6.  2,  c  28,  lo  be 
dischaiged  out  of  custody  for  coets  due  to  the  defendants  on  a  ja^gment  ia 
their  favor  in  the  above  cause. 

Two  of  them  were  ready  to  s^jrn  the  note  for  the  allowance  of  the  prisoaer's 
sixpences  under  the  sutute,  but  Uie  third  being  abroad,  the  Court  held  that  the 
attorney  who  had  conducted  the  cause  on  the  part  of  the  defendaDlB  eonld  not 
sign  for  the  absent  defendant  without  a  special  power  of  attorney  fior  die  pur- 
pose, his  authority  in  the  cause  having  terminated  with  final  judgment* 

For  want  of  a  aufficient  note,  therelorey  the  prisoner  was 

DischMggd^ 

JtndrewMf  Serjt,  opposed  the 
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'  P.,  to  whom  goods  were  coneigned,  etid,  on  ibeir  trrivml  at  a  wbtrfinger*s,  that  he  wmU 
not  htve  them,  and  «directed  en  attorney  to  do  what  was  neoeaeary  to  stop  ibea.  Tkt 
attorney,  on  the  Sd  of  November,  gave  the  wharfinger  an  order  not  to  deliver  tbea  to 
the  consignee,  which  order  the  conaignor  wrote  to  confirm  on  the  6ih ;  on  the  7ib  tb« 
goods  were  claimed  under  an  ezeeation  at  the  aait  of  A. : 

Held,  ibat  the. contract  between  P.  and  the  eonaignor  waa  reaeinded ;  that  the  CiiuuifBt 
waa  not  ended  by  the  arrival  of  the  gooda  at  the  wharf  and  the  order  given  by  P.;  aaii 
that  the  consignor  had  a  right  to  atop  tn  f raafttn. 

Trovse  for  thirty-eight  hogsheads  of  ale.    At  the  trial  of  the  canae  before 
Best,  G.  J.,  London  sittings  after  Trinity  term  last,  the  facts  appeared  to  be 
as  follows :-~ 

Mungo  PaiJL  had  ordered  ale  of  the  plaintiff  at  Edinburgh,  the  inToice  of 
which  reached  Park  on  the  20th  of  October,  1826,  when,  being  in  insdvent 
circumstances,  he  signified  to  his  clerk  that  he  would  not  have  the  ale,  aad 
desired  .him  to  direct  Vincent,  an  attorney,  to  do  what  was  necessary  to  slop 
the  goods. 

November  2d,  twenty-five  hogsheads  arrived,  and  on  the  3d,  IHncent  wrote 
a  notice  to  the  wharfinger,  at  whose  wharf  they  were  to  be  landed,  not  lo 
deliver  the  ales  to  the  consignee. 

On  the  4th,  thirteen  more  hogsheads  arrived ;  and  on  the  6th  the  whole 
were  landed  on  the  wharf. 

On  the  same  day  the  plaintiff's  agent  wrote  from  Edinburgh  to  the  whaifijh 
ger,  confirming  the  order  not  to  deliver  the  ales  to  the  consignee. 

On  the  7ih,  Vincent  sent  the  wharfinger  another  notice  not  to  deliver  any  of 
tne  consignment 
•^On  the  same  day,  the  defendant,  sheriff  of  London,  claimed  the  goods  under 

A/i!!!!*?r**'"^  ■«'""*  ^""««  ^^^*  ^7  ^^^^  P^^fk,  his  unde.  and  left 
the  warrant  for  seizure. 

?nSlt  \*?:  *"®^*^?'  »fi^»*  o^  ^«  pUintiff  demanded  the  whole,  and 

•. J«f;^^        •  *®  defendant,  the  sheriff,  removed  the  ales  under  the 
^ecutton* 
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^  Terdict  havicg  been  given  for  the  plaintiff, 

fFiide^  Seijt.,  moved  to  set  it  aside,  and  enter  a  nonsuit  instead,  on  the 
I'ffx^und  that  Mungo  Park  had  never  rescinded  his  contract  with  the  plaintiff, 
»vit  had  merely  endeavored  to  stop  the  goods  in  trantitu^  which  was  not 
;fi<3ctaally  done;  first,  because  the  transit  was  at  an  end;  and,  secondly, 
»ecsiuse  Vincent  was  not  the  agent  of  the  plaintiff,  the  consignor,  who  alone 
lad  the  power  to  stop,  but  of  Park,  the  oonsignee.  A  rule  msi  was  granted, 
ind 

Cro8$i  Serjt.,  showed  cause,  contending  that  the  contract  was  rescinded  by. 
Park's  saying  he  would  not  have  the  goods,  and  the  plaintiff's  assentinsr  t^  'he 
stoppage  ordered  by  Vincent;  which  assent,  by  ratification,  made  Viucent  his' 
igent  for  that  purpose.  He  relied  on  Sidtt  v.  IXeld^  5  T.  R.  211 ;  and  Atldn, 
V.  Warwick,  1  Str.  165. 
"Fhe  Court  here  called  on 

H^lde  to  support  his  rule.  He  maintained  that  Park  had  done  nothing  to 
rescind  the  contract;  but  had  merely  given  an  order  to  stop  the  goods;  an 
order  which  could  only  be  valid  when  given  by  a  consignor.  But  the  circuro-. 
stance  of  his  giving  that  order  was  such  an  assertion  of  dominion  over  the 
goods  as  showed  them  to  be  constructively  in  his  possession,  and,  consequendy, 
the  transit  to  be  at  an  end.  If  he  had  revoked  the  order,  the  plaintiff  might 
have  been  compelled  to  complete  the  contract. 

*fi811  Vincent  was  not  the  agent  of  the  plaintiff;  and  *though  the  plaintiff 
•J  might  by  subsequent  ratification  adopt  an  act  of  Vincent  s  as  against  a 
party  who  had  contracted  wiih  the  plaintiff,  vet  he  could  not  do  so  to  the  pre- 
judice of  third  persons.  The  authority  ot  Jiildn  v.  Barwick  had  always  been 
doubted.  Per  Chahbrk,  J.,  in  Richardson  v.  Gost,  3  B.  &  P.  127 ;  and 
Kebtton,  C.  J.,  in  Neate  v.  Ball^  2  East,  123. 

Salie  v,,Ficld  was  decided  on  the  ground  that  there  was  no  contract  subsist- 
ing ;  not  that  a  subsisting  contract  had  been  rescinded.  But  in  Smiih  v.  /Ye/(f, 
5  r.  R.  404,  where  the  vendee  wished  to  return  the  goods,  and  the  vendor 
instituted  an  attachment  to  attach  them  in  the  hands  of  a  packer,  as  the  pro- 
perty of  the  vendee,  it  was  considered  as  an  election  by  the  vendor  not  to 
rescind  the  contract;  and  the  vendee  having  since  become  a  bankrupt,  it  was 
held  that  the  vendor  could  not  recover  the  goods  from  the  packer  in  trover. 
And  in  Barnes  v.  Freeland^  6  T.  R.  81,  it  was  decided,  that  where  a  sale  of, 
gooils  has  been  completed  by  actual  delivery  to  the  buyer,  who  afterwards 
becomes  insolvent,  before  they  are  paid  for,  he  cannot  reficind  the  contract,  and 
return  the  goods  with  the  consent  of  the  seller,  so  as  to  give  the  seller  prefer* 
ence  to  his  other  creditors. 

In  Neate  v.  BaU^  a  trader  to  whom  bags  of  wool  were  delivered  pursuant  to 

order,  had,  by  the  course  of  dealing,  the  option  of  returning  the  wool,  for  which 

he  had  no  call,  though  previously  ordered.    The  trader  being  from  home  when 

the  bags  were  delivered,  on  his  return,  the  same  day,  gave  directions  not  to 

have  them  opened  or  entered  in  his  books,  but  only  weighed  off,  to  see  that 

they  agreed  with  the  invoice;  he  being  then  in  embarrassed  circumstances,  and 

mtending  not  to  take  them  into  the  account  of  his  stock,  if  in  the  event  he 

*582l   *^^^''^  himself  unable  to  pursue  his  business.    Afterwards,  being  avow^ 

^  edly  insolvent,  he  returned  the  bags,  with  a  letter  to  the  merchants, 

declaring  his  situau'on,  hoping  that  they  would  have  no  objection  to  take  back 

the  wo«)l,  and  requesting  the  favor  of  a  line  in  approbation ;  the  letter  ha  vine 

been  received,  and  the  approbation  given,  aAer  an  act  of  bankruptcy  committed 

on  tlie  same  day,  it  was  held,  that  by  the  trader's  keeping  possession  of  the 

goods  so  long,  his  option  was  gone ;  that,  being  in  a  state  of  insolvency,  he 

could  not  exercise  the  power  of  restoring  the  goods  to  the  vendors,  though 

without  any  fraudulent  concert  with  them ;  but  that  his  assignees  were  entided 

to  the  property. 

TLat  was  a  stronger  case  in  favor  of  the  vendor  than  the  present,  because 
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the  vendee  had,  by  custom,  the  t%ht  oC  returning  stich  goods  as  he  did  not 
want;  wtiereas,  there  was  no  custom  to  warrant  the  return  ia  tiie  present 
instance. 

Bbst,  C.  J.  This  is  an  action  against  the  sheriff,  for  taking  in  ezecotioQ 
certain  goods  as  the  goods  of  Miingo  Park,  at  the  suit  of  one  of  Mr.  Farl^'s 
Ikmily.  Now,  when  can  an  execution  creditor  take  goods  which  his  debtor 
has  purchased  T  When  the  contract  between  the  vendor  and  vendee  is  eompleie . 
If  the  contract  be  only  suspended,  that  is  enough  to  prevent  the  execntion  en- 
ditor  from  taking.  But  the  contract  here  was  altogetlier  put  an  end  to.  The 
goods  had  been  sold  by  a  pefion  in  Scotland.  On  the  3d  of  November,  the 
vendee  says,  **  I  decline  having  them  ;**  he  then  proceeds  to  effect  his  repodk- 
tion  of  the  contract  in  a  clumsy  way,  by  telling  his  clerk  to  order  Tineeot  to 
stop  the  goods;  but  what  he  proposed  and  intended  was,  to  get  rid  of  the  csa* 
tract  'Hiis  proposal,  however,  unless  assented  to  by  the  vendor,  would  not 
have  sufficed  for  the  purpose;  but  notice  was  given  to  the  wharfinger  on  ibe 
8d,  and  *on  the  6th,  one  day  before  the  goods  were  claimed  in  exeen-  Wcm 
tion,  the  vendor  agreed  to  the  proposal.  It  has  been  asked,  what  would  ^ 
have  been  the  consequence  if  the  vendee  had  revoked  his  order  to  stop  (be 
goods?  But  it  is  sufficient  for  the  present  case  to  say,  that  it  was  not  reveled, 
and  that  on  the  M  of  November,  there  was  a  clear  intention  to  put  an  end  to 
the  contract.  Now,  without  referring  to  eases,  it  is  perfectly  clear,  that  till  the 
r^hts  of  third  persons  have  intervened,  contracting  parties  have  a  right  1» 
rescind  a  contract ;  and  here,  at  the  time  die  contract  Iras  rescinded,  no  such 
rights  had  intervened.  But  the  point  has  been  decided  in  Aikin  v.  Barwick. 
I  do  not  go  the  whole  length  of  the  positions  laid  doWn  in  that  case;  it  is 
sufficient,  however,  if  we  sholifd  have  decided  in  the  same  way,  though  ihh 
entirely  for  the  same  reasons.  That  was  a  case  of  bankruptcy,  add  it  should 
be  said  for  Pratt,  C.  J.,  that  the  doctrine  touching  matters  done'  in  contempla- 
tion of  bankruptcy,  was  subsequently  introduced  into  Westminster  Hall.  Tbt 
case,  however,  was  confirmed  by  Salti  v.  Fields  where  the  property  of  goods 
bought  by  an  agent  for  the  vendee,  and  delivered  by  him  to  the  vendee's  packer, 
in  whose  hands  they  were  attached  by  the  vendee's  creditors,  was  held  to  revest 
in  the  vendor,  so  as  to  avoid  the  attachment,  by  the  vendee*s  having  eounier- 
manded  the  purchase  by  letter  to  his  agent,  dated  before  such  delivery^  thooffa 
not  received  till  aAerwards,  the  vendor  assenting  to  take  back  the  goods. 

That  case  was  not  decided  on  the  ground  that  no  contract  had  existed.  Lmd 
KxNiroii  says,  <*  It  was  in  the  power  of  the  buyer  and  seller  to  put  an  end  to 
the  contract  as  if  it  had  never  existed ;  and  it  is  stated  that  the  pmnooitian  nide 
by  the  purchaser  to  rescind  the  contract  was  acceded  to  by  the  sellers."  Iliat 
snows  that  the  principle  was,  not  that  no  contract  had  existed,  but  that  a  eon- 
tract  had  been  rescinded.  Saiie  v.  Fttld  *was  recognised  in  Smiih  v.  r^ui 
Iteld^  where  the  decision  was  different,  because  the  rights  of  third  par-  ^ 
ties  had  intervened ;  but  Lord  Kknton  took  care  not  to  impugn  the  principle 
established  in  Salte  v.  jFteM,  saying,  ^  In  the  former  case  of  StSte  v.  /le/rf,  the 
Court  went  as  far  as  they  could  to  assist  the  sellers ;  but  there  both  the  boyer 
and  seller  agreed  to  rescmd  the  contract  before  the  bankruptcy.**  Each  of  the 
Judges  confirmed  the  decision  in  that  case,  and  also  in  jifkin  v.  BarteUk, 
Barnes  v,  Freeland  does  not  shake  the  authority  of  the  previous  cases.  Lord 
Kbnton  says,  **  I  cannot  distinguish  the  present  case  from  thai  of  Harmon  t. 
Fisher  on  principle ;  for  this  bankrupt  knew  his  insolvent  situation  at  the  time 
when  he  wished  to  deliver  back  the  goods  in  question  to  the  defendant,  as  well 
as  Fordyce  did  in  that  case ;  there  Fordyce,  finding  that  he  was  insolvent,  vu 
anxious  to  repay  to  the  defendant  some  bills  which  the  latter  had  lent  him; 
end  though  those  bills  were  as  easily  distinguishable  from  the  rest  of  his  effecti 
as  the  iron  in  question  was  from  the  rest  of  this  bankrupt's  property,  the  Court 
there  held,  that  it  could  not  be  done,  because  it  would  prejudice  the  other  cre- 
ators of  the  bankrupt    Three  cases,  however,  have  been  dted  and  pretted 
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upon  us,  as  deciding  the  present ;  but  I  think  they  are  to  be  distinguished  from 
this.  In  ^ikin  v.  Barwick^  the  Tendees,  finding  that  their  affairs  were  in  a 
declining  condition,  before  the  goods  arrived  at  their  house  in  Cornwall,  refused 
to  accept  the  goods,  and  thereby  refused  to  become  parties  to  the  contract  of 
sale :  and  though,  when  the  goods  did  arrive  by  the  wagon,  the  vendees  could 
not  turn  them  loose  in  the  streets,  yet  they  did  what  was  tantamount  to  rneet- 
ing  them,  they  sent  them  \o  a  friend  of  the  consignors  for  their  use.  In  Salit 
V.  /W</,  consider  who  was  the  party  to  the  eonlract;  not  the  clerk  of  the  ven- 
deet  who  lived  in  London, but  Dewhurst,  who  was  residing  in  New  York;  and 
*SS5n  ^^*  knowing  his  iosolvent  'situation,  tent  orders  a  month  before  the  trans* 
^  action  in  dispute  look  place,  to  his  eierk  here,  not  to  purchase  any  more 
goods  for  him.  The  clerk  immediately,  on  the  reeeipl  of  this  order,  applied  to 
the  venders- 1*  i«Jte  the  goods  hvkiagaior  who  agreed  to  rescind  the  contract.** 
Barnes  v.  Frtdami  was  decided  on  the  ground  that  the  acta  were  done  in  coa«F 
tenpUiiion  of  bankruptcy;  but  in  the  present  case  there  having  been  no  bank- 
ruptcy, that  principle  does  not  apply* 

It  has  been  argued  that  the  geods  in  the  present  case  were  finally  delivered 
before  the  stoppage  took  effect;  but  it  has  never  been  held  that  goods  in  the 
hands  of  a  carrier  or  wharfinger  have  been  finally  delivered  except  where  the 
wharfinger  has  actually  been  the  agent  of  the  eonaignee;  and  those  cases  have 
all  turned  on  attempts  to  defeat  a  general  body  of  creditors.  In  the  presenl 
caae  the  goods  were  not  in  the  hands  of  the  vendee,  nor  were  they  stopped  to 
defraud  a  general  body  of  crediton ;  tfiere  is  no  ground  therefore  for  impeach- 
ing the  verdict  which  has  been  given,  and  the  rule  must  be  discharged. 

Pakk,  J.  Stoppage  in  transitu  is  a  right  conferred  on  meritorious  penbnit 
and  is  not,  as  it  has  been  argued,  a  hardship  on  any  one.  With  regard  to 
the  decision  in  Atkin  v.  Barwiek^  it  was  sanctioned  in  Harmon  v.  lUhsfi 
Cowp.  135,  although  some  of  the  reasoning  in  the  case  was  not  agreed  to. 

Salie  v.  tUid  came  next  I  argued  the  case,  and  did  not  succeed.  It  was 
determined  that  a  contract  had  been  entered  into,  and  that  it  had  been  rescinded. 
In  this  all  the  Judges  concurred.  In  Smith  v.  FUid^  which  followed  shortly 
aflerwards,  the  Court  recognised  the  decision  in  Salie  v«  iteU,  but  distin- 
*5861  S°^^®^  *  Smith  v.  lUld  from  it,  becaose  the  rights  of  third  parties  had 
^  accrued  before  the  eoatract  was  rescinded.  And  in  Barnes  v.  /Vee- 
land^  where  the  preceding  eases  were  all  recognised,  the  Court  said,  *'  The 
contrart  here  was  not  rescinded  before  the  insolvency  of  the  vendee.  After 
th«;  «.ontract  for  the  sale  of  the  iron,  it  was  actually  delivered  to  the  vendee,  and 
put  into  his  eellar«  and  he  gave  a  biU  of  ezehaoge  for  the  payment  of  it ;  then 
the  contract  was  complete,  and  coold  not  be  rescinded  by  any  subsequent  act 
of  the  parties,  so  as  to  affect  the  interests  of  third  persons.*'  The  questioB 
seems  to  me  clear  in  point  of  law,  and  the  rule  must  be  disehaiged. 

BusBODOH,  J.    The  question  is  clear  in  point  of  fact,  and  that  'm  the  chief  - 
thing  in  cases  like  die  presenL    The  goods  wen  stopped  before  they  were 
delivered  to  the  vendee. 
GikSBLBB,  J.,  concurred,  and  the  nde  was 

Disehaiged. 
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AXFOHD  V.  PERRETT. 


ILIIowing  two  ytttrt  to  elapio  without  proeoedin^.  Held  to  bo  s  brooeb  of  the  coaditioo  ■ 

^m  repl«¥in-bond  to  prosecute  the  replevin  wiibont  deity,  and  ihit  tbe  obligoe  mifbt 

recoTer  on  such  bretcb,  tlihougb  judgment  of  man^proi  wee  never  signed  in  tiie  ooutj 


eourt. 


Thh  was  an  aetion  on  a  replevin-bondy  for  not  prosecuting  with  effect  and 
without  delay  the  suit  in  repleTin,  according  to  tne  condition  of  the  bend. 
Pleas:  Ist,  non  est  faeiumf  2d,  after  setting  out  the  condition  on  oyer,  that 
defendant  did  prosecute  with  effect  and  without  delay ;  and,  8d,  that  he  did 
duly  ^appear  and  prosecute  according  to  the  condtdon  of  the  bone:,  acd  rm^gm 
that  the  suit  was  still  pending.  Replioatton,  that  the  defendant  did  tun  t. 
prosecute  his  suit  according  to  the  form  and  effect  of  the  condition  in  the  bond. 
.  At  the  trial  before  Oasxleb,  J.,  last  Salisbury  Spring  Assizes,  it  appeared 
that  for  more  than  two  years  previous  to  the  commenoement  of  this  action,  the 
defendant  had  taken  no  step  in  the  replevin  cause ;  that  shortly  before  the  com- 
mencement of  this  action  he  applied  to  the  county  clerk  to  enter  continuaneet 
and  proceed  with  the  cause,  which  was  refused,  the  county  clerk  alleging  then, 
and  at  the  trial,  that  aAer  three  courts  had  elapsed  without  any  prooMdii^ 
being  had,  the  cause,  by  the  practice  of  that  county,  was  out  of  court.  For  the 
defendant,  the  predecessor  of  the  county  clerk  slated,  that  during  all  the  time 
he  held  the  office,  a  cause  was  considered  to  be  in  existence  till  a  funtjnroM  was 
entered ;  and  that,  unless  that  were  done,  continuances  might  be  entered  after 
any  lapse  of  time. 

A  verdict  was  taken  for  the  plaintiff,  the  learned  Judge  being  of  opinion,  that 
the  defendant  had  not  prosecuted  the  replevin  suit  without  delay. 

fPUdif  Serjt.9  now  moved  to  set  aside  this  verdict,  and,  assuming  that  the 
testimony  of  the  older  clerk  of  the  county  was  the  more  worthy  of  mdit,  ecm- 
tonded,  that,  according  to  that  testimony,  the  replevin  suit  was  still  existing; 
and  that,  while  a  cause  existed,  according  to  the  practice  of  the  court  in  which 
it  was  pending,  it  could  not  be  said  to  be  delayed :  he  referred  to  BTOckeninay 
T.  PtU^  12  East,  585,  where,  to  an  action  on  a  replevin4>ond  eonditioned  for 
the  defendant  to  prosecute  his  suit  with  effect,  it  was  held  sufficient  to  plead 
that  the  defendant  did  appear  at  the  next  county  court,  and  prosecute  his  suit, 
which  was  still  depending,  and  that  it  was  not  *aufficient  to  reply  that  p^^og 
the  defendant  abandoned  his  suit,  and  that  it  was  not  still  pending,  with-  ^ 
out  showing  alao  how  it  was  determined ;  and  to  Elwotthy  v.  Bird^  2  Bingh. 
958,  to  show  that  a  discontinuance  could  not  take  place  except  by  act  of  the 
Court.    But 

The  Court  observing  that  the  decision  in  Brackenitwy  v.  Pett  was  on  special 
demurrer  lo  the  replication,  and  not  after  a  verdict  which  found  that  the  defend- 
ant had  not  prosecuted  hia  suit  according  to  the*  effect  of  the  condition,  held, 
diat  after  the  time  which  had  elapsed  without  any  proceedings,  the  replevin 
eanse*  by  analogy  to  the  practice  of  «ihe  higher  tribunals,  was  out  of  court,  and 
Ihati  at  all  events,  the  defendant  had  not  prosecuted  his  sun  without  delay. 

Rule  refsned. 
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HUNT  V.  BLAQUIRE. 

Bail  at  the  reqaest  of  the  defendent'e  ottorney  admiieible,  if  oot  iDdemnified  by  him. 

OiffB  of  the  bail  in  this  case  admitted  that  he  had  become  bail  at  the  request 
of  the  defendant's  attorney ;  whereupon 

WUdt^  Serjt.,  objected  that  he  was  inadmissible  under  the  rule  which  had 
been  made  for  the  protection  of  attorneys;  but 

Park,  J.,  said  he  was  not  inadmissible  on  that  account,  unless  he  was  also 
indemnified  by  the  attorney;  and  that  the  rule  was  quite  dear* 

The  rest  of  the  Courtt  concurring,  the  bail  was 

Mowed. 

t  Bbst,  C.  J.,  hid  oot  arriTed. 


•589]  •KNIGHT  et  al.  v.  LEGH. 

• 

£.  being  indebted  to  pUintifla,  igreed  to  deposit  with  pliintiflfs,  as  sgent  to  P.,  t  bill  of 
excbenge,  as  secariry  for  a  sam  adranced  by  P. ;  and  having  deposited  the  bill  with 
plaintins,  wrote  to  theoD  as  foUowa  r— *'  The  bill  you  will  hold,  subjeci  to  P/s  adTance; 
and  also  for  sny  advance  or  expenses  you  hsve  against  ine."  The  bill  haviug  been,  at 
the  instance  of  the  accepior,  surreptitiously  tsken  by  the  defendant,  held,  that  the  plain- 
tiffs might  sue,  and  recover  against  him  in  trover,  aitbongh  P.  had  prevfouRly  sued  him, 
and  had  recovered  by  the  award  of  an  arbitrator  the  amount  of  his  advance. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  against  the  defendant, 
to  recover  damages  for  the  conversion  of  a  bill  of  exchange  by  tlie  defendant 
to  his  own  use.  At  the  trial  of  the  cause  before  Best,  G.  J.,  at  the  sittings  in 
London,  after  Michaelmas  term,  1826,  the  jury  found  a  verdict  for  the  plain- 
tiffs,  for  the  damages  mentioned  in  the  declaration,  subject  to  the  opinion  of  the 
Gourt  on  the  following  case  :-— 

The  bill  of  exchange,  for  the  conversion  of  which  the  action  was  brought, 
was  drawn  the  6th  of  November,  18*21,  by  one  Thomas  Glaughton  upon  the 
defendant,  requesting  him,  einhteen  months  after  date,  to  pay  to  the  said 
Thomas  Claugh ton's  order  3500/.,  value  received,  which  bill  was  afterwards, 
and  before  its  negotiation,  accepted  by  the  defendant. 

The  bill  having  been  indorsed  by  Glaughton,  he,  on  the  8th  of  December, 
1821,  delivered  the  same,  with  other  bills  of  a  like  description,  to  one  Thomas 
Farquarson,  who,  with  his  consent,  delivered  the  bill  to  one  John  Everth,  for 
the  purpose  of  raising  money  thereon  by  discounting  or  procuring  a  deposit 
thereon,  and  such  money,  when  raised,  was  to  be  employed,  partly  in  mailing 
up  the  capital  of  Everth  in  a  gun  manufactory  in  which  he  was  interested,  and 
for  which  Glaughton  engaged  to  advance  funds  to  a  larger  amount  than  the  biU 
in  question,  and  parUy  for  other  purposes  of  Glaughton,  in  which  Everth  had 
no  concern. 

•fiOOl  ^^^  ^^  month  of  February,  1822,  Everth  applied  to  the  banking 
J  house  of  Sir  Peter  Pole  dt  Go.,  who  consented  to  advance  to  him  the 
Buoi  of  1000/.,  upon  the  security  of  the  bill;  and  it  was  agreed  between  Everth 
and  the  bankers  that,  inasmuch  as  Everth  had  not  at  that  time  any  account  At 
the  said  banking  house,  the  amount  of  the  said  advance  should  be  debited  in 
.he  account  of  plaintiff.  Knight,  kept  by  him  at  the  bankers',  he  being  the  solici;- 
tor.  both  of  the  said  bankers,  and  of  Everth,  and  that  the  bill  should  be  de« 
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posited  with  the  plaintiflT,  Knight,  as  agent  for  the  bankers,  nntil  the  sum  of 
1000/.  should  be  repaid  by  Everth. 

The  bill  was  accordingly  placed  in  the  hands  of  plaintiflT,  Knight,  for  tha* 
purpose,  and  on  the  2f  th  of  March  the  money  was  advanced. 

On  the  2d  of  April,  18^,  Everth  addressed  a  letter  as  follows  to  the  plain- 
tiff  Knight : 

*«The  bill  of  3$00/.  drawn  by  Thomas  Claughton  upon  7*homas  Leghyof 
Lyme  Park,  upon  which  you  were  kind  enough  to  procure  me  the  advance  of 
1000/.  from  Sir  P.  Pole,  Bart.  Si  Co.,  you  will  please  to  hold,  subject,  of 
cdurse,  to  that  1000/.,  as,  also,  for  any  advances  or  law  expenses  you  have 
against  me,  or  that  may  be  advanced  or  incurred  on  my  account,  or  that  of  ihe 
patent  gun.  factory,  for  which  purpose,  more  particularly,  the  bill  was  handed 
to  me. 

**From  the  conversation  which  tocfk  plac^'with  Mr.  Claughton,  on  Sooday 
last,  I  should  not  be  surprised  if  proceedmgs  should  be  instituted  by  that  gen- 
tleman against  my  friend  Mr.  Farquarson,  his  former  agent,  against  whom  be 
appears  to  be  much  irritated,  without,  as  far  as  I  can  see,  any  adequate  cause; 
and  in  that  event  he  necessarily  flrasl  W(|Miw  seme  professional  assistance,  and, 
as  1  know  from  experience,  he  cannot  be  in  more  *able  hands  than  r«KQi 
yours,  I  shall  feel  obliged  by  your  acting  as  his  solicitors,  and  I  will  ^ 
engage  to  pay  all  the  expenses  you  may  incur  on  his  account,  arising  ont  of 
such  proceedings,  for  which,  also,  you  will  hold  the  bill  as  your  security.** 

Prior  to,  and  at  the  date  of  this  letter,  Everth  was  under  acceptances  to  a 
large  amount,  exceeding  the  amount  of  the  bill  in  question,  of  which  accept- 
ances the  plaintiffs  were  aware,  noMe  of  which  were  ever  paid  by  him,  but  all 
afterwards  taken  up  by  defendant  Jjcgh. 

At  the  time  of  tne  date  of  the  letter,  ihe  plaintiffs  were,  and  for  many  yeaxs 
poeriously  had  been,  the  solicitors  for  Everth,  who  was  then  indebifKl  to  them 
in  a  considerable  sum  for  professional  business  transacted  on  his  accoont,  and 
became  further  indebted  to  them,  subsequently  to  ihe  date  of  the  letter,  both  o 
his  own  account,  and,  also,  in  respect  of  the  gun  factory. 

In  the  month  of  August,  1822,  Everth  applied  to  the' plaintiff  Knight,  stati]^ 
that  a  person  of  the  name  of  Thornhill  could  get  the  bill  discounted,  provided 
the  parties  were  satisfied  that  the  handwriting  of  the  drawer  and  acceptor  were 
genuine,  and  requested  the  plaintiff  Knight  to  intrust  the  bill  with  *niomhill  to 
get  the  same  discounted,  which  the  plaintiff^  Knight,  with  the  approbation  of 
Sir  Peter  Pole  dc  Co.,  consented  to  do. 

The  bill  was  afterwards  taken  by  I'homhiirs  agent  to  the  banking  house  of 
Coutts  A  Co.,  the  bankers  of  the  defendant,  and  shown  to  Sir  Edmund  Antro- 
bus,  one  of  the  partners  of  that  firm,  to  ascertain  whether  the  acceptance  of  it 
was  in  the  handwriting  of  the  defendant;  whereupon  one  Sweetman,  who 
was  authorized  by  Claughton  to  seize  and  detain  the  bill,  asked  Sir  E.  Antro- 
bus  to  let  him  look  at  the  indorsement,  took  *it  out  of  the  hands  of  Sir  p«ego 
E.  Antrobus,  went  away  with  it,  and  by  the  authority  of  the  defendant  «- 
detained  it ;  and  the  jury  found  that  defendant  thereby  converted  the  bill  to 
his  own  use. 

The  said  sum  of  1000/.  so  advanced  by  Sir  P.  Pole  &.  Co.  still  remaining 
due  and  unpaid  to  them,  they,  in  Easter  term,  1824,  brought  an  action  of  trover 
against  the  defendant  and  Claughton  for  Ihe  conversion  of  the  bill  as  aforesaid, 
in  the  Court  of  King's  Bench,  which  cause  being  by  order  of  the  Court 
referred  to  a  barrister,  (a  noL  pros,  being  firs!  entered  as  to  Claoshton.)  the 
arbitrator,  in  November,  1826,  found  and  awarded  that  the  defendant  was  guilty 
JJ  "*®  P^^emises  laid  to  his  charge  in  the  declaration  in  the  action  of  Sir  P. 

lift  #  ^^"'  *"^  *^**  ^^^^  ^^^  thereby  sustained  damages  to  the  amount  of 
1182/.  9*.  4«/.,  which  he  awarded  in  respect  of  the  premises ;  and  which  sum 
of  muoney  and  the  costs  were  paid  accordingly. 

The  arbitrator  in  his  awaicf  recited,  that  on  the  hearing  of  the  arbitratioD 


59d] 


4  BfKOtTAM*  S51 


Ihe  plaintifis,  Sir  P.  P<Ad  ic  Co.,  propmed  to  prodnee  before  him  evidence  to 
prove  that  certain  penonSf  other  than  themselves,  had  claims  upon  and  were 
interested  in  the  said  bill ;  and  that  if  the  same,  when  arrived  at  maturity  or 
aflerwards,  had  been  paid  in  full,  part  of  the  money  so  paid  would  have  been 
paid  to  and  for  the  use  of  such  other  persons ;  and  the  arbitrator  further 
recited,  that  he  refused  to  receive  such  evidence,  and  that  he  had  not  awardett 
any  damages  against  the  defendant  in  respect  of  the  daims  of  any  persons 
other  than  the  plaintiffs,  8ir  P.  Pole  St  C6. 

The  case  was  left  by  the  Chief  Justice  to  the  jury,  wiUi  a  direction,  that  if 
fliey  thought  the  plaintiffs  were  ignorant  of  the  limited  authority  of  Everth, 
*5931   ^^^  ^^^  ^^  reason  to  suspect  it,  they  ehonld  find  for  the  plaintiffs,  *if 
->   otherwise,  finr  the  defendant ;  and  the  jury  found  for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
•ntiiled  to  recover  damages  to  the  ektont  of  their  lien  upon  the  bill,  for  the  con* 
Tersion  thereof  by  the  defendant  as  statod  in  the  case. 

If  the  Court  should  be  of  opinion  Uiat  the  plaintiffs  were  entitled  to  recover^ 
Ifae  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Wiide^  Seijt.,  for  the  plaintiffs,  ajrgued,  tktt  by  the  express  terms  of  Everth*s 
letter  the  plaintiffs  acquired  a  lien  on  the  bill  in  question,  which  sufficiendy 
entided  them  to  sue  in  trover;  and  that  if  Sir  P.  P<^e  ft  Co.  hud  any  claim  to 
the  bill,  that  claim  was  subject  to  a  prior  right  in  the  plaintiffs,  who  h^d  no 
means  of  interfering  in  the  action  brought  by  Sir  P.  Pole  &  Co.  In  Mortis 
v.  Robinson^  8  B.  &  C.  196,  where  the  owners  of  a  eaigo  brought  an  action  or 
the  case  against  the  owners  of  a  ship  for  wrongfully  sdling  the  cargo  instead 
of  earrying  it  to  London,  according  to  their  contract,  and  having  recovered  a 
general  verdict -for  the  amount  of  ^e  value  of  the  ship  end  freight,  whidh  waS 
only  t»ne-fifth  of  the  value  of  the  cargo,- brought  another  action  against  the  pur^ 
chaser  of  the  j^ds ;  it  was  holden,  that  the  recovery  against  the  owners  m  the 
ship  #a8  no  answer  to  the  action  against  the  purehaser  of  the  goods-.  But  if, 
as  in  that  case,  one  plaintiff  might  sae  differeat  d«)feiidkiiit»-in  3i»iinin  actions 
in  respect  of  one  injury,  it  might  be  inferred  that  different  plaintiffii,  sustaining 
distinct  injuries  arising  out  of  one  transaction,  might  sue  the  same  diefendant  in 
distinct  actions  in  respect  of  that  transaction. 

*594l  *^^okef  Seijt,  for  the  defendants.  The  bill  was  placed  in  the  hands 
^  of  the  plaintiffs  only  as  agents  for  Sir  Peter  Pole  ft  Co.,  who  advanced 
the  1000/.  on  the  security  of  the  bill.  It  was  clear,  from  the  action  brought 
by  them,  and  the  award  of  the  arbitntor*  that  the  property  in  the  bill  was  in 
Sir  P.  Pole;  and  as  it  could  not  be  at  the  same  time  in  two  parties  who 
claimed  on  distinct  rights,  the  plaintiffs  had  not  such  a  property  in  it  as  was 
sttfficient  to  support  an  action  in  trover.  In  Motrii  v.  Robifuon^  there  was 
no  dispute  about  the  plaintiff's  title,  and  the  only  question  was,  whether,  if  he 
reeovered  in  the  second  action,  he  would  not  be  recovering  twice  in  respect  of 
the  same  injury. 

BssT,  C.  J.  The  plaintiffs  in  this  case  had  a  general  property  in  the  bill, 
for  the  detention  of  which  they  aoufht  te  raoover  damages,  and  a  right  to  the 
possession  of  it.  The  bill  was  not  m  the  hands  of  Knight  merely  as  agent  to 
Sir  P.  Pole  &  Co. ;  he  held  it  as  his  own  security  for  a  debt  due  to  him  from 
Everth,  for  professional  services;  and  it  must  be  observed  that  the  banking- 
house,  on  advancing  the  1000/.,  did  not  debit  Everth  with  that  sum,  but  Knight; 
it  was  therefore  agreed  that  he  should  hold  it  in  his  own  right  as  against 
Everth ;  but  he  had  aUo  a  right  to  hold  it  as  against  the  bankers,  as  a  security 
for  the  repayment  of  the  1000/.  advanced  to  Everth,  in  case  the  bankers  should 
have  called  on  him  (Knight)  to  pay  that  1000/*,  he  being  the  person  debited 
by  them.  However,  supposing  Knight  to  have  held  the  bill  merely  as  agent 
of  the  bankarst  still  he  was  a  lawful  bailee,  and  had  actual  possession,  which 
would  have  entitled  him  to  support  the  action  as  against  a  wrongdoer.      Even 
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if  the  bill  had  heen  pledged  to  the  bankers,  the  instant  their  debt  *Vw.  rm^^ 
oaid.  Knight  held  it  as  a  security  for  his  own  bill  of  costs,  and  that  right  ^ 
had  arisen  previously  to  the  commencement  of  this  action.  There  is,  thereibie^ 
no  objection  in  point  of  form*  to  his  recovering  in  this  action ;  nor  is  there  any 
in  substance,  because  the  bill  was  the  plaintiflf's  security  for  the  dae  remnne- 
ration  of  services  performed.  It  is  objected  that  they  ought  not  to  recover, 
because  Sir  P.  Pole  A  Go.  have  recovered  already  in  respect  of  the  same  biU 
It  may  he  esteemed  doubtful,  whether  Sir  P.  Pole  ^  Co.  had  any  right  to  sue 
and  whether  the  action,  even  as  far  as  they  were  concerned,  ought  not  to  have 
t>een  brought  in  the  name  of  Knight;  the  arbitrator,  however,  has  in  that  actios 
properly  limited  the  damages  to  Sir  P.  Pole*s  interest  in  the  bilL  But  sup> 
posing  that  they  were  entitled  to  sue,  it  does  not  follow  that  another  person, 
who  has  a  distinct  claim  in  respect  of  the  same  bill,  may  not  sue  also.  The 
case  referred  to  shows  that  the  same  plaintiiT  may  bring  separate  actions  against 
several  parlies  in  respect  of  the  same  injury,  where  he  does  not  obtain  ade- 
gnate  redress  in  the  action  against  the  party  first  sued ;  and  there  seems  U»  be 
no  reason  why  different  plaintiffs  who  have  different  rights,  should  not  soe  the 
same  defendant  in  respect  of  separate  injuries,  though  arising  out  of  one 
transaction. 

Pakk,  J.  Tbe  whole  case  turns  on  four  lines  in  Everth*s  letter  of  April  Sd. 
**The  bill  of  3500/.,  on  which  yon  were  kind  enough  to  procure  me  the  adTance 
of  lofio/.  from  Sir  P.  Pole  it  Co.,  you  will  please  to  hold,  subject,  of  course,  to 
that  lOOOiL ;  as  also  for  any  advances  or  law  expenses  you  have  against  ne, 
or  that  may  be  advanced  or  incurred  on  my  account,  or  that  of  the  patent  gun 
factory,  for  which  purpose  more  particularly  the  bill  was  handed  to  me.*" 
Here  was  the  *lian  created,  and  the  plaintiffs  were  entided  to  hold  the  r«|UM 
bill  till  they  had  obtained  full  remuneration.  ^ 

BuKsoDoa,  J.,  concurred* 

Ga£blks,  J.  No  doubt  Sir  P.  Pole  it  Co.  were  entitled  to  lOOOL  on  the 
security  oC.tbia  hjlU  ffPrt  the.  plaintiffs  were  also  entitled  in  respect  of  their 
advances  and  law  expenses.  .  Strictly  speaking,  perhaps,  the  two  actions  were 
proper,  and  it  must  have  been  immaterial  to  the  defendant  whether  the  fiist 
were  brought  in  the  name  of  Sir  P.  Pole  or  any  other  person ;  if  he  has  to  pay 
the  costs  of  two  actions,  it  is  his  own  fault.  The  general  property  in  the  bill, 
however,  was  not  in  Sir  P.  Pole  4t  Co.,  but  in  the  plaintiffs ;  Sir  P.  Pole  4c  Co. 
had  only  a  special  property  in  it.  It  has  been  objected  that  the  plaintiffs  only 
held  the  hill  as  agents ;  but  even  if  that  were  so,  they  were  agents  only  till  Sur 
P.  Pole  A  Co.  were  paid ;  when  that  was  done,  they  held  the  bill  for  Everth, 
and  Everth  then  says,  **  hold  it  for  yourselves,  to  cover  your  advances  and  law 
expenses  ;**  that  vested  in  the  plaintifis  the  general  property  in  the  biU,  and  the 
judgment  must,  consequently,  be  for  them. 

Judgment  for  the  plaintiffs. 


•PRICE  et  al..  Assignees  of  LATHAM,  a  Bankrupt,  v.  HELTAR.  [«597 

(l  ihenir,  who  lakei  in  execution  the  goodi  of  ■  bankrupt,  ia  liable  in  trover  to  bit  ai- 
aigpeea,  alibongb  he  haa  no  notice  of  tbe  bankruptcy,  and  a  commiasion  baa  not  beca 
sued  out  at  the  time  of  the  execution. 

This  was  an  action  of  trover  brought  by  the  plaintiffs,  who  were  assignees 
of  the  estate  and  effects  of  I^atham,  a  bankrupt,  against  the  defendant,  late 
sheriff  for  tlie  county  of  Somerset.    At  the  tnal  l^fore  BuKRonoe,  J.,  last 
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Spring  Assizes  for  the  county  of  Somerset,  a  verdict  was  found  for  the  plaintiffs 
damages  186/.  2«.  9i.,  subject  to  tlie  opinion  of  this  Court  on  the  following 
case : — 

Acts  of  bankruptcy  were  committed  by  Latham  in  the  months  of  August* 
September,  and  October,  \S'Z%.  On  the  Uth  of  November,  1826,  the  defendant 
then  being  sheriff  of  the  county  of  Somerset,  seized  in  execution  certain  effects 
of  the  bankrupt  by  virtue  of  a^i. /b.,  issued  at  the  suit  of  one  Maund  against 
the  bankrupt,  returnable  in  eight  days  of  St.  Martin.  The  officer  took  posses- 
sion of  the  goods  in  the  afternoon  in  Latham*s  house,  and  retained  such  pos- 
session there  until  the  following  mominj;,  when,  upon  the  banknipt*s  paying  to 
him  the  sum  of  71/.,  being  a  sum  sufficient  to  pay  the  amount  of  the  damages 
ordered  to  be  levied,  (but  somewhat  less  than  the  amount  which  might  have 
been  levied  for  poundage,  ^c.,)  he  relinquished  such  possession.  The  officer 
stated  that  he  did  nothing  to  the  goods,  but  that  he  should  have  proceeded  to  a 
•ale  if  the  bankrupt  had  not  paid  him  the  money. 

On  the  15th  of  November,  1826,  the  defendant  then  being  sheriff*  of  the 

county  of  Somerset,  also  seized  and  took  in  execution  in  Latham's  house  cer- 

*5d8l  ^^^  ^^  ^'^  effects,  being  part  of  those  for  which  this  action  was  'brought, 

•J  by  virtue  of  another ^.yb.,  at  the  suit  of  one  Luce  against  tiie  bankrupt* 

which  writ  was  returnable  on  the  Tuesday  next  aAer  eight  days  of  St.  Martin. 

The  officer  remained  there  in  the  possession  of  the  goods  two  days,  at  the 
end  of  which  time  the  bankrupt  paid  to  the  officer  115/.  2«.  9cf.,  the  amount 
ordered  to  be  levied,  when  he  relinquished  possession,  and  the  officer  did 
nothing  to  the  goods  but  take  and  keep  possession  thereof  as  aforesaid,  but  stated 
that  he  would  have  proceeded  to  a  sale  but  for  such  payment. 

On  the  17th  of  November,  1826,  the  sheriff*  paid  over  to  Maund*s  attorney; 
and  on  the  25th  to  Luce's  attorney,  the  respective  sums  ordered  to  be  levied  m 
obedience  to  the  writs. 

On  tlie  11th  of  January,  1827,  the  commission  of  bankrupt  issued  against 
Latham,  and  he  was  declared  a  bankrupt  on  the  24th  of  the  same  montli. 
Neither  the  sheriff*  nor  his  officers  knew  or  had  notice  of  any  acts  of  bank- 
ruptcy at  the  time  of  the  respective  executions,  or  at  the  time  of  the  payment 
of  the  money  to  the  respective  plaintiff's  in  the  executions.  The  first  intima- 
tion of  the  commission  was  communicated  by  the  plaintiff*'s  attorney  to  the 
under  sheriff*,  by  letter,  on  the  18th  of  January. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  circum- 
stances stated  in  this  case,  the  action  was  maintainable  against  the  sheriff*.  If 
the  Court  should  be  of  opinion  in  the  affirmative,  the  verdict  was  to  stand  ;  but 
if  the  Court  should  be  of  opinion  the  action  was  not  maintainable,  a  nonsuit 
was  to  be  entered. 

Stephen^  Serjt.,for  the  plaintiffs.  The  goods  were  the  property  of  the  plain- 
tiff's by  relation  to  the  act  of  bankruptcy ;  there  was  a  conversion  of  them  by 
^.gg-|  the  sheriff*,  and  he  is  liable  notwithstanding  his  official  character.  *(Jpon 
^  the  first  point  the  bankrupt  acts  are  clear.  Upon  the  second  there 
would  be  as  litde  doubt,  but  for  what  fell  from  Lord  Ellbnborduoh  in  Wyatt 
v.  Blculetf  3  Camp.  396,  where  he  threw  out  that  if  the  sheriff  had  not  removed 
the  goods,  it  would  have  been  difficult  to  say  there  had  been  a  conversion. 
Undoubtedly  the  goods  were  not  removed  in  the  present  instance,  but  they 
were,  in  effect,  sold,  which  was  not  the  case  in  fryati  v.  Blades^  and  which 
indisputably  amounts  to  a  conversion ;  M*Combie  v.  Davis,  6  East,  537*  and 
Shipwick  V.  Blanehard,  6  T.  R.  298,  having  decided  that  obtaining  money  by 
the  assignment  or  seizure  of  goods  is  in  efflect  the  same  thing  as  selling,  while 
the  dictum  in  Wyatt  v.  Bladet  was  merely  extra-judicial.  If  the  defendant  had 
been  an  ordinary  person,  no  argument  could  have  been  raised :  but  it  will  be 
said  that  he  acted  by  compulsion  in  the  performance  of  his  official  duty ;  that 
he  was  ignorant  of  the  bankruptcy,  and  had  no  means  of  knowing  it;  and  that 
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il  will  be  a  greet  hardship  to  puniah  him  for  doing  that  which  he  might  akt 
ha^e  been  punished  for  not  dcHiig. 

The  hardship  is  no  argument  if  the  law  be  clear ;  and  the  bankrapt  *ct  has 
made  no  exception  in  favor  of  the  sheriff.  But  there  are  many  cases  in  which 
the  law  has  thrown  a  similar  responsibility  upon  the  sherifT;  for  instance,  bail: 
if  they  do  not  justify,  the  plaintiff  looks  to  the  sheriff;  he  is  in  contempt  of 
court;  technically  speaking,  criminal ;  and  responsible  for  the  consequenc«. 
The  sheriff  is  indisputably  liable  where  he  takes  the  goods  of  A.  by  mistake  for 
those  of  B.,  and  yet  he  has  often  no  means  of  discovering  in  whom  the  pro- 
perty is  vested.  The  law  contains  no  such  principle  as  that  a  man  shall  be 
irresponsible  because  he  acts  in  ignorance  of  a  paramount  title.  A  scrraBt 
cannot  disobey  the  order  of  his  master;  yet  if  he  commit  a  trespass 
f  under  his  master*s  directions,  although  he  be  ignorant  of  the  wrong,  he  p,^ 
is  liable  to  the  injured  party.  The  servant  acts  by  virtue  of  a  higher  L 
authorily  as  much  as  the  sheriff,  and  it  makes  no  difference  that  the  sheriff  b 
clothed  with  an  official  character;  the  object  of  the  law  is  to  riTC  effect  to  the 
rights  of  parlies.  But  the  point  has  been  expressly  decided  in  Potter  t. 
Starkie,  cited  in  argument  in  Stephens  v.  Elwall,  4  M.  ^  8.  259,  and  from 
various  recent  treatises  it  appears  diat  such  has  been  the  general  understanding. 
In  Patter  v.  Starkie,  it  is  said,  this  follows  from  the  decision  in  Cwjper  t. 
Chitty,  1  Burr.  20.  The  circumstances  in  that  case  were  somewhat  different 
from  the  present ;  for  there  the  sheriff  made  a  bill  of  sale  of  the  goods  after  i 
commission  of  bankrupt  had  issued  against  the  possessor,  and  the  coromissios 
might  have  been  esteemed  notice  of  the  bankruptcy.  The  decision,  however, 
did  not  turn  on  tliat  circumstance,  but  on  the  distinction  between  trespass  and 
trover.  This  is  expressly  stated  in  the  report  in  1  Blackstone,  68,  69,  and  ii 
pbviously  to  be  collected  from  Lord  Mansfield's  judgment,  as  reported  by 
Burrow.  And  the  distinction  is  not  without  sufficient  ground ;  for  it  m^ht  be 
too  much  to  make  the  sheriff,  by  relation,  obnoxious  to  special,  and  perhaps 


„  Cooper  V.  Chitty; 

pressly  decided  that  trespass  will  not  lie  against  (he  sheriff  for  selling  a  bank- 
rupt's goods  under  an  execution  after  an  act  of  bankruptcy,  and  before  commie- 
sion ;  and,  consistendy  with  that  case  and  Cooper  v.  Chitty^  Potter  v.  Slarht 
has  decided  that  trover  will. 

•What  fell  from  the  Court  in  TXmbrell  v.  Mills,  1  Bl.  Rep.  205,  was  m^j 
purely  extra*judicial,  and  irreconcilable  with  the  express  decision  in  »- 
Cooper  V.  Chifty.  If  the  object  of  that  decision  were  to  protect  the  rights  of 
the  creditors  by  leaving  the  sheriff  civilly  responsible  in  trover,  it  could  noi 
have  turned  on  the  circumstance  that  the  sale  took  place  subsequently  to  notice 
of  the  bankruptcy  furnished  by  the  commission;  otherwise,  supposing  a  sale  to 
have  taken  place  under  those  circumstances,  and  the  goods  to  have  been  idd 
for  half  their  value ;  if  the  assignees  could  only  sue  for  the  money  received, 
they  must  put  up  with  the  loss  upon  tlie  sale,  instead  of  being  entiUed  to  reco 
ver  the  goods  themselves,  or  their  full  value. 

Merewether,  Serjt.,  for  the  defendant,  contended,  that  as  far  as  the  sheriff 
was  concerned,  there  was  no  substantial  distinction  between  trespass  voA 
Uwrer;  liability  to  either  being  in  effect  a  punishment  to  the  sheriff,  and  the 
difference  lying  only  in  degree:  and  he  relied  on  the  hardship  and  injiistice, 
not  to  say  absurdity,  of  punishing  the  sheriff  by  attachment,  if  he  refused  to 
***f  "*®  "*«  wnt,  and  punishing  him  by  damages,  if  he  executed  it,  alcbos^ 
without  any  means  of  knowing  that  a  bankruptcy  had  taken  place.  He  denied 
!«l!!f  "^l*^  of  Power  V.  Starkit,  of  which  fiiere  was  no  authentic  or  detailed 
^p«rt,  and  contended  that  the  priMple  established  by  Cooper  v.  CklUy,  and 
we  cases  cited  m  it,  was.  that  the  sheriff  should  not  be  iiaUe  as  a  wfoogdsw 
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iMrhere  be  fairl7  did  his  duty :  not  in  trespass  for  entering  in  imhargp  of  tbftt 

duty,  nor  in  trover  for  retaining  possession  of  goods  afler  entiy,  provided  he 

had  no  notice  of  any  paramount  tide,  such  as  the  commission  actually  issued  in 

Cooper  V.  ChUty»    A  servant  was  not  compellable  to  obey  his  master  when  he 

*0O2l    ^^iljoined  a  trespass;  and  ordinary  individuals  who  took  the  goods  of  a 

-'   bankrupt,  after  a  secret  act  of  bankruptcy,  were  not  compelled  to  sach 

a  proceeding.     But  the  sheriff  must  act  in  obedience  to  the  writ,  and  could  not 

refuse  to  proceed*    The  utmost  length  to  which  the  Courts  could  go,  would  be 

xo  compel  him  to  prove  that  he  had  paid  over  the  money  levied  before  be 

received  notice  of  the  commission.   Lee  v.  Lopez%  15  East,  230.    In  that  case, 

a  tenant  having  committed  an  act  of  bankruptcy  in  October,  1810,  upon  which 

a  commission  issued  on  the  21st  of  January,  1811,. and  the  sheriflf  having,  on 

the  7th  of  January,  levied  an  execution  for  a  judgment  debt  of  600/.,  under 

which  he  sold  the  goods  of  the  tenant,  on  the  21st  and  22d  of  January,  for 

520/.,  and  out  of  that  sum,  when  received,  paid  the  landlord  140/.  for  one 

yearns  rent  in  arrear,  it  was  held,  in  an  action  for  money  had  and  received, 

brought  by  the  assignees  of  the  bankrupt  tenant  against  the  sheriff,  to  recover 

the  whole  amount  of  the  sum  levied,  that  the  property  of  the  goods  being 

changed  by  the  act  of  bankruptcy  and  commission,  and  transferred  to  the 

assignees,  it  lay  upon  the  sheriff  to  prove  that  he  had  paid  over  the  money  to 

the  landlord  and  execudon  creditor  before  he  had  notice  of  the  commission 

issued ;  and  not  giving  such  proofs  that  he  was  liable  for  the  amount  to  the 

assignees. 

Cur,  adv»  mtli* 

Bbst,  C.  J«  This  was  an  acdon  of  trover,  brought  by  the  assignees  of  a 
banknipt  against  the  sheriff  of  Somersetshire,  for  selling  goods  of  the  bankropt, 
under  an  execution,  after  the  act  of  bankruptcy,  but  before  the  commission 
JBSued.  Upon  the  argument  two  questions  were  raised ;  first,  whether  the  sale 
^6031  ^^  goods,  without  'removal,  would  have  amounted  to  a  conversion 
•^  in  an  ordinary  case ;  which  was  ulumately  admitted :  secondly,  that»  at 
all  events,  the  sheriff  was  not  responsible,  having  only  done  what  the  duty  of 
his  official  situation  required. 

Liability  to  this  action  is,  undoubtedly,  a  hardship  upon  the  sheriff,  but  our 
province  is  to  expound  the  laws,  not  to  make  them,  and,  considering  the  ques- 
tion on  principle,  we  entertain  no  doubt.  By  the  policy  of  the  bankrupt  laws, 
the  transfer  of  a  bankrupt's  property  to  his  assignees,  has  relation  back  to  the 
act  of  bankruptcy ;  from  that  moment  it  is  devested  out  of  the  banknipt,  and 
vested  in  his  assignees ;  whoever  takes  it,  takes  the  property  of  the  assignees, 
and  is  liable  to  the  consequences  of  so  taking  it  It  is  incumbent,  therefore,  on 
the  sheriff,  who's^eks  to  excuse  himself,  to  show  some  law  which  exempts 
him  from  this  liability ;  if  he  cannot  do  so,  he  stands  in  the  same  situation  as 
he  would  do  in  an  action  for  taking  the  property  of  A.,  where  the  writ  directed 
him  to  take  the  property  of  B.  But  the  statutes  make  no  excepdon  in  favor  of 
the  sheriff;  the  cases  are  all  against  him ;  and  if  they  were  not,  they  would  be 
in  the  teeth  of  the  statutes.  We  were  anxious,  however,  to  inquire  about  the 
case  of  Poller  v.  Slarkie^  and  we  learn  from  Ricbardsoit,  J.,  that  the  report 
of  that  case  in  the  argument  in  Manle  and  Selwyn  is  accurate;  that  the  Court 
of  Exchequer  did  decide  in  the  manner  there  stated,  and  ffave  the  reason  there 
assigned— that  the  case  depended  apon  the  previous  oeeision  in  Cooper  v. 
Chilly;  and  we  think  the  case  of  Cooper  r*  Ckilty  embraces  the  principle  on 
which  we  now  decide. 

If  we  take  the  report  in  Blacksto.ne,  the  case  is  conclusive :  and  though  tba> 
report  contains  expressions  which  are  not  to  be  found  in  the  report  in .  Barrow* 
and  was  published  after  the  death  of  the  learned  writeri  without  having  received 
his  final  correetions,  it  is  probaU]^  coneot  as  to  the  judgment  of  the  Covti 
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and  *what  is  represented  as  having  been  said  extra-judicialljr,  in  Ttm-  p«||^ 
breli  V.  MiU$f  viz.,  that  **  the  whole  Court  declared  that  it  was  allowed  ^ 
in  that  case,  [Cooper  t.  Chiify,)  that  if  the  sheriff  levies  the  money  and 
pays  it  to  the  plaintiff  before  any  commission  issued,  and  without  notice  of 
the  act  of  bankruptcy,  he  will,  at  all  events,  be  safe,**  is  so  much  at  varianee 
with  the  decision  in  Cooper  v.  Chiity,  that  it  must  be  a  mistake.  The  report, 
however,  of  Cooper  v.  Chiity,  as  it  is  given  by  Burrow,  lays  down  the  prin- 
ciple which  governs  our  decision  upon  the  present  occasion.  Ijord  Mars- 
field  takes  the  distinction  between  trespass  and  trover,  which  shows  tiM 
impression  on  his  mind,  as  to  the  proprie^  of  refusing  to  subject  the  sheriff 
to  an  action  of  trespass,  although  he  might  properly  be  held  responsible  in 
trover,  for  he  says :  **  This  action  lies,  and  has  been  brought  in  many  casef 
where  in  truth  the  defendant  has  got  the  possession  lawfully;  where  the 
defendant  takes  them  wrongfully,  and  by  trespass,  the  plaintiff,  if  he  thiob 
fit  to  bring  this  action,  waives  the  trespass,  and  admits  Uie  possession  to  hafe 
been  lawfully  gotten;  hence,  if  the  defendant  delivers  the  thing  npon  demsod, 
no  damaires  can  be  recovered  in  this  action  for  having  taken  it  $  the  whole  act 
consists  in  the  wrongful  conversion.'* 

In  trespass,  therefore,  a  party  is  liable  if  he  takes  the  thing  only  for  u 
Instant;   in  trover,  not  unless  he  proceeds  to  a  conversion.      His  Lordship 
goes  on  to  state  that  the  statutes  concerning  bankrupts  vest  in  the  assignees 
all  the  property  that  the  bankrupt  had  at  9ie  time  of  the  bankruptcy,  and 
make  the  sale  by  tlie  commissioners  good   against  all   persons  who  cUin 
by,  from,  or  under  the  bankrupt  after  the  act  of  bankruptcy.      Then  he 
says,  *•  Dispositions  by  process  of  law  are  put  upon  the  same  foot  with  ditpth 
sitions  by  the  party ;  to  be  valid  they  must  be  completed  before  the  actof  bink- 
ruptey  :** — This  destroys  the  argument  *which  has  been  derived  from  the  p«.M 
circumstance  that  the  sheriff  acts  compulsorily  in  execution  of  a  duty:     ^ 
He  proceeds:  **  Till  the  making  of  19  G.  2,  c.  32,  if  the  bankrupt  had  bona 
fide  bought  goods,  or  negotiated  a  bill  of  exchange,  and  thereupon,  or  odM^ 
wise  in  the  course  of  trade,  paid  money  to  a  fair  creditor,  after  he  himself  bad 
committed  a  secret  act  of  bankruptcy,  such  bona  fide  creditor  was  liable  to 
refund  the  money  to  the  assignees,  after  a  commission  and  assignment;  and 
the  payment,  though  really  and  bona  fide  made  to  the  creditor,  was  avoided 
and  defeated  by  the  uerei  act  of  bankruptcy."    Taking  the  whole  together,  it 
shows  that,  in  the  opinion  of  his  Lordship,  the  sheriff  and  the  private  indiri- 
dual  stand  in  the  same  situation,  and  that  the  hardship  is  the  same  on  both. 
He  goes  on^Cases  were  cited  ^  to  prove  the  taking  lawful,  and  that,  therefore, 
the  sheriff  shall  not  be  liable  to  an  action.     The  feUacy  of  the  alignment,  from 
the  authority  of  these  cases,  turns  upon  using  the  word  lattful  equivocally,  in 
two  senses :  to  support  the  act  it  is  twi  lawful,  but  to  excuse  the  mistakes  of 
the  sheriff  through  unavoidable  ignorance,  it  is  lawful ;  or,  in  other  words,  the 
relation  introduced  by  the  statutes,  binds  the  property ;  but  men  who  act  inno- 
cently at  the  time,  are  not  made  criminals  by  relation ;  and,  therefore,  they  are 
excusable  from  being  punishable  by  action  or  indictment,  as  trespafssers.  What 
they  did  was  innocent,  and,  in  that  sense,  lawful;  but  as  a  ground  to  support 
a  wrongful  conversion,  by  sale  after  a  commission  publicly  taken  out,  and  ao 
actual  assignment  made,  it  was  not  lawful."    Certainly  there  is  that  di8tinciio& 
between  the  two  cases;  in  the  present  no  commission  had  been  taken  out  at 
the  time  of  the  execution,  as  in  Cooper  v.  Chitty;  but  the  whole  of  Lord 
Mansfibld*s  reasoning  shows  that  the  conversion  by  the  sheriff,  after  the  act 
of  bankruptcy,  by  which  the  properly  is  vested  in  the  ^assignees,  though  ^^^^ 
not  criminally  punishable,  is,  nevertheless,  not  lawful.     The  case  of  ^ 
Stniih  V.  MUU  is  put  on  the  same  ground,  and  rests  on  the  principle  estab)f«bed 
m  Cooper  v.  Chiity.    A  bill  is  now  under  consideration  to  amend  the  bank- 
rupt laws,  and  it  vb  probable  the  attention  of  the  legblature  will  be  called  lo 
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this  subject    But,  howeyer  hard  the  ease  of  the  sherifT  may  be,  we  are  clearly 
of  opinion,  that  this  action  is  maintainable  a^inat  him.t 

Judgment  for  the  plaintiff* 

t  See  Zesamt  v.  fFaiiAsiaii,  5  B.  Moore,  313,  which  Best,  C.  J.,  referred  (o  the  next 
dey,  M  htving  (lecided  ihe  aaroe  point,  iho«igh  overloolidd  upon  oocaaioa  of  the  foregoing 
■rguraeDt. 


Ex  parte  Lady  HUTCHINSON,  ConiMee. 

An  affidavit  of  the  caption  of  a  fine  taken  before  a  conaal  abroad,  is  iaaaffioient. 

Taddy,  Seijt.,  moved  that  this  fine  might  pass,  although  the  affidavit  of  the 
<^aption  of  the  acknowledgment  was  administered  by  a  British  consul  at 
Boulogne,  the  magistrates  there  and  at  Calais  having  refused  to  administer  it, 
on  the  ground  that  the  statute  0  G.  4,  c.  87,  &•  20,  makes  an  oath  before  the 
consul  as  valid  and  effectual  as  if  taken  before  justices  of  peace  in  England. 
In  Ricardo  v.  Mnchado^  4  B.  dl&  C.  886,  the  Court  were  divided  in  opinion  as 
to  the  validity  of  an  affidavit  to  hold  to  bail  taken  before  a  magistrate,  and  th^ 
refusal  of  the  present  application  would  operate  a«  a  great  hardship  in  occ»* 
stoning  delay  and  expense. 

(}ur.  adv,  vuU, 

*6iy7l       *'^^^  Court  this  day  determined  that  the  affidavit  was  not  sufficienti 
•^  the  statute  only  giving  the  consul  the  like  authority  at  the  magistratee 
in  England,  and  such  magistrates  having  no  authority  to  lake  i^n  affidavit  of 
caption. 

Taddy  therefore 

Took  nothing. 


SIORDET  V.  HALL  et  al. 

Where  damage  was  done  to  a  eargo  by  water  eacapinff  through  the  pipe  of  a  ateam-boiler, 
in  oonsequence  of  the  pipe  having  been  cracked  by  frost— Held,  that  this  was  not  an  act 
of  God.  but  neglisence  in  the  captain,  in  filling  his  boiler  before  the  time  for  heating  it, 
although  it  was  the  practice  to  fill  over  night  when  the  veaael  started  in  the  morning. 

Action  against  the  defendants,  as  carriers  by  water,  for  not  delivering  a 
cargo  in  proper  condition. 

At  the  trial  before  Bbst,  C.  J.,  London  sittings  aAer  Trinity  term  last,  the 
defence  was,  that  the  mischief  was  done  by  the  act  of  God,  which  was  one  of 
the  risks  excepted  in  the  bill  of  lading.  It  appeared  that  the  cargo  was  ship- 
ped on  the  10th  of  February,  and  the  vessel,  a  steam  vessel,  was  then  tight 
and  staunch. 

The  captain  expecting  to  start  the  following  morning,  caused  the  water  to  be 
pomped  into  the  boiler  on  the  evening  of  the  10th,  as  that  operation  required 
two  hours,  and  the  heating  about  three  more.  For  this  reason,  it  was  his  prac- 
tice»  and  the  practice  of  steam  vessels  generally,  when  they  started  in  the  mom- 
ing,  to  fill  the  boiler  the  preceding  evening. 

The  next  morning  it  waa  ascertained  that  the  pipe  which  conduete  the  water 
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into  the  boiler  had  cracked,  that  a  considerable  quantity  of  water  had  escaped 
by  this  means  into  the  hold,  and  that  much  of  the  cargo  was  damaged.  The 
pipe  was  a  sound  and  good  one,  and  its  bursting  was  occasioned  by  the  aetioa 
*of  frost  on  the  external  portion  of  it.  The  Chief  Justice  told  tlie  jury,  |-,g^ 
that  if  the  water  had  been  unnecessarily  placed  in  the  boiler,  or,  con-  ^ 
sidering  the  season  of  the  year,  improperly  left  there  without  heat  to  preTcat 
the  action  of  frost  upon  the  pipe,  the  mischief  was  not  occasioned  by  the  ict 
of  God,  but  by  gross  negligence. 

The  jury  having  found  for  the  plaintiff, 

Taddy^  Serjt.,  obtained  a  rule  niti  for  a  new  trial,  on  the  ground  of  a& 
alleged  misdirection  by  the  learned  Chief  Justice. 

ffUde^  Serjt.,  who  was  to  have  shown  cause,  was  stopped  by  the  Cooit, 
who  called  on 

Taddy^  to  support  his  rule.  There  was  no  negligence  in  filling  the  boOer 
over  night,  which  is  the  usual  and  necessary  practice  where  despatch  is  required; 
the  accident  was  immediately  occasioned  by  the  frost;  and,  in  law,  covm /irofl- 
ma  non  remota  tpeciatur*  It  is  urged  that  the  action  of  the  frost  might  have 
been  prevented  by  fire,  but  that  argument  would  render  useless  all  exceplioos 
in  a  bill  of  lading,  for  all  the  excepted  risks  might  be  avoided  by  certain  pre- 
cautions: the  king's  enemies,  by  convoy;  rocks,  by  care  in  navigaiioo;  and 
lightning  by  conductors.  But  the  meaning  of  the  exception  is,  that  the  ovners 
shall  not  be  liable  where  the  injury  proceeds  from  these  causes,  unless  it  has 
been  occasioned  purposely.  The  question  in  all  such  cases  ought  to  be,  what 
was  the  immediate  cause  of  the  loss.  Smith  v.  Shepherd^  Abbott  on  Shipping! 
pt.  8,  c.  4,  4  th  ediL  p.  263,  269. 

Best,  C.  J.    No  one  can  doubt  that  this  loss  was  occasioned  by  ncgligeoee. 
It  is  well  known  that  frost  *will  rend  iron ;  and  if  so,  the  master  of  a  p.^^ 
vessel  cannot  be  justified  in  keeping  water  within  his  boiler  in  the  *- 
middle  of  winter,  when  frost  may  be  expected.     The  jury  found  that  this  was 
negligence,  and  I  agree  in  their  verdict. 

The  rest  of  th«  Courtf  concurred,  and  the  rule  was 

Discharged. 

t  Paek,  J.,  was  at  chambflrB. 


BENNETT  v.  DAWSON. 

Affidavit,  that  defendant  wai  indebted  to  plaintiiT  in  207.,  for  money  lent  on  a  ^^^^ 
exchange,  drawn  by  S.,  accepted  by  defendant,  and  overdue  and  unpaid :  Held,  mm- 
cient,  without  aaying  **  lent  to  defendant." 

The  affidavit  to  hold  to  bail  in  this  case  was,  that  the  defendant  was 
indebted  to  the  plaintiff  in  20/.  lent  on  a  bill  of  exchange  for  37A,  bearing  date 
February  6th,  1828,  drawn  by  Stracey,  accepted  by  the  defendant,  and  ov^^ 
due  and  unpaid. 

Lawetf  Serjt.,  obtained  a  rule  niti  to  cancel  the  bail-bond,  on  the  ground 
that  the  affidavit  was  defective,  in  not  stating  that  the  money  was  lent  to  the 
defendant,  or  in  what  character  the  plaintiff  claimed  ;  he  relied  on  Fenton  v- 
JStti^r^  Taunt.  192;  Humphrey  $  v.  n^inshw,  6  Taunt.  631 ;  and  Afoehu^^ 
FroitTf  7  Taunt  171,  as  authorities  to  show  that  the  character  in  which  tke 
plaintift*  claims  must  appear  on  the  affidavit. 

Wilde^  Serjt.,  who  showed  cause,  relied  on  Bradthaw  ▼•  Sad^g^ 
7  East,  94,  where  a  similar  affidavit  was  held  suffieienU 
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^BssTt  C.  J.  As  the  caaas  are  conflicting«  we  must  follow  common  sense. 
Peijary  might  be  assigned  here,  and  that  is  the  true  principle  to  go  on.  We, 
thereforcy  think  the  affidarit  sufficient,  and  the  rule  must  be  discharged. 

Kule  dischaiged  accordingly. 


BATTHEWS  v.  GALINDO. 

A  kept  mitlren  is  not  incompetent  to  give  evidence  for  her  protector,  although  she  hu 
passed  by  his  name,  and  has  appeared  in  the  world  as  bis  wife. 

Action  on  a  bill  of  exchange.  The  defence  was  usury ;  to  prove  which,  at 
the  trial  before  Best,  G.  J.,  (London  sittings  afler  Trinity  term  last,)  the 
defendant  called  Ann  Jakers;  to  the  admission  of  whose  testimony  fPUde^ 
SerjL,  objected,  that  she  had  always  been  held  out  to  the  world  as  the  wife  of 
the  defendant :  as  to  which  the  evidence  was,  that  she  had  lived  in  the  same 
house  with  him  for  some  years,  passing  all  the  time  by  his  name ;  that  she 
had  been  seen  with  him  in  his  bed-room,  and  also  walking  with  him  in  public ; 
that  there  were  children  in  the  house  where  they  resided,  one  of  whom  the 
defendant  frequenUy  had  with  him,  and  admitted  to  be  his.  The  witness 
stated  that  she  was  not  the  defendant's  wife,  and  was  permitted  by  the  Court 
to  decline  answering  the  question,  to  whom  the  children  in  the  house  belonged. 
The  Chief  Justice,  on  the  authority  of  a  case  on  the  Chester  circuilt  in 
1782,  before  Lord  Kbnton,  rejected  the  testimony  of  the  witness,  thinking 
<^fll  1*1  ^^^  ^  person  in  *her  class  ought  not  to  stand  in  a  hiffher  situation  than 
-*  a  married  woman,  and  be  invested  with  a  degree  of  credit  which  the 
law  refuses  to  a  wife.     A  verdict  having  been  obtained  for  the  plaintiiT, 

E.  Lawet^  Seijt.,  obtained  a  rule  niti  for  a  new  trial,  on  the  ground  that 
the  testimony  of  this  witness  had  been  improperly  rejected;  the  rule  for 
excluding  the  wife  of  a  party  never  having  been  extendea  to  his  mistress. 

ffilde,  Serjt.,  showed  cause.  The  wimess  was  not  excluded  because  she 
was  the  mistress  of  the  party,  but  because  she  had  always  been  held  out  as 
his  wife ;  and  the  same  reasons  which  render  expedient  the  exclusion  of  the 
wife,  render  expedient  the  exclusion  of  a  woman  who  has  been  held  out  as  the 
wife.  The  one  is  affected  by  the  same  interests,  and  open  to  the  same  influ- 
ence as  the  other.  The  evidence  as  to  the  intercourse  of  the  witness  with  the 
defendant  in  the  present  case,  was  such  as  would  have  been  sufficient  to  prove 
her  his  wife,  in  any  civil  proceeding  except  an  action  for  criminal  conversation. 
If  he  had  been  sued  for  goods  furnished  to  her  as  his  wife,  it  would  have  been 
sufficient  to  show  that  she  lived  with  him,  passed  by  his  name  with  his  know- 
ledge, and  was  reputed  to  be  his  wife.  It  would  be  highly  inconvenient  if  a 
person  to  whom  credit  has  been  given  under  such  circumstances,  should  be 
permitted  to  defeat  a  just  claim,  by  coming  forward  to  throw  off  the  character 
m  which  the  credit  has  been  obtained.  If  a  wife  were  unexpectedly  to  come 
forward  and  perjuriously  deny  her  marriage,  in  order  to  save  her  husband 
from  a  claim  made  against  him,  the  plaintiff  would  have  no  means  of  encoun- 
tering such  evidence,  unless  proof  of  the  witness's  having  been  held  out  in  the 
«Ai2l  c^^i^^^®^  ^^  ^^^®  vfere  deemed  sufficient.  The  wives  of  ^criminals 
J  might  be  tempted  to  save  their  husbands  by  perjury,  and  defeat  the  ends 
of  justice,  if  any  woman  who  had  passed  as  a  wife,  were  permitted,  upon 
emergency,  to  deny  that  she  stood  in  such  relation  to  the  party.    In  a  case 

t  Referred  to  by  Riciumos,  C.  B.,  in  Camfhell  v«  IWslow,  1  Fr€i9f  01. 
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cited  by  IIichakb0,  G.  B.,  in  CampbeU  t.  7\eemloWi  1  Price,  81,  wbere  a 
crimiRai  called  hit  wife  to  prove  a  fact,  and  upon  being  told  that  hie  wife  could 
not  give  evidenee,  propoeed  to  ahow  that  the  witnese  waa  not  his  wife,  I/>i^ 
Kknton  rejected  her  testimony ;  and  in  Campbell  v.  T\gmnlow^  1  Price,  81, 
where  an  arbitrator  had  rejected  the  testimony  of  a  woman  who  had  been  held 
out  as  the  wife  of  the  party,  Richards,  C.  B.,  said,  he  should  have  done  si 
the  arbitrator  had  done.  If  the  rule  were  different,  a  person  supposing  him- 
self in  the  presence  of  a  wife,  might,  upon  the  supposition  that  she  could  not 
appear  as  a  witness,  make  declarations  which  might  aflerwards  be  un^Hj 
represented  by  her. 

Park,  J.  I  am  clearly  of  opinion  that  this  rule  must  be  made  absolute.  I 
agree  in  the  case  cited  from  Price's  Rep.,  but  I  think  it  has  no  bearing  on  the 
presenL  Lord  Kbnyoh  was  right*  because  the  prisoner  himself  had  caUed  the 
female  his  wife  through  the  whole  trial,  and  Lord  Kskton  said  that,  after  that, 
he  could  not  call  on  the  Court  to  receive  her  as  his  mistress.  Bat  the  mere 
circumstance  of  a  woman's  cohabiting  with  a  man,  though  it  goes  lo  her  eitdit, 
is  no  ground  for  rejecting  her  testimony. 

BuRROuoH,  J*  It  appears  lo  have  been  admitted  throoghout  the  trial,  thai 
this  woman  was  not  the  wife  of  the  deiandaBt.  If  he  had  been  sued  for  a  debt 
contracted  by  her,  he  might  have  shown  that  she  was  not.  his  wife,  and,  ts  to 
reputation,  it  cannot  be  spdken  of,  *inler  vtvet ;  it  regards  only  the  rm% 
dead.  The  case  in  Price  has  no  application ;  for  the  prisoner  called  ^ 
the  woman  his  wife  through  the  whole  of  the  trial,  and  he  could  not,  upon  the 
same  occasion,  be  permitted  to  turn  round  and  aay  she  waa  not  hia  wife.  I 
have  known  women  in  this  situntion  examined  over  and  over  again ;  in  crioi- 
nal  cases  as  well  as  others, 

Gasblbr,  J.  Without  layii^  it  down  aa  %  principle  that  there  are  no  eases 
in  which  a  party  cap  put  himself  in  n  situation  to  predode  him  from  sayiqg 
that  a  woman,  who  ht^s  passed  aa  hia  wile,  ia  net  such,  I  think  the  witnesa  io 
this  case  ought  to  have  beeu  received.  In  Mau  ▼«  CadeU^  Cow  p.  233,  the 
plaintiff  Mace  kept  a  public  house,  had  a  license,  and  said  she  waa  married  lo 
one  Penrice.  She  went  to  the  Excise  Office,  had  his  name  entered  in  tbe 
books,  with  a  note  in  the  margin,  *«inarrted«"  Penrioe  had  the  license,  aod 
continued  in  possession  of  the  house  and  |^)ods  from  that  time  till  be  absconded, 
committing  thereby  an  act  of  bankruptcy.  Mace,  the  plaintiff,  first  claimed 
the  goods  in  question,  under  a  bill  of  sale  from  Penrice ;  but,  aAerwarda,  as 
her  own  original  property,  and  denied  that  Penriee  and  she  were  married: 
The  Court  held,  that,  afVer  a  solemn  declaration  by  the  plainttlT  that  she  was 
married  to  Penrice,  and  that  these  were  the  goods  of  Penrice  in  her  right,  fhe 
should  never  be  allowed  to  say,  that  she  waa  not  married  to  him,  and  that  the 
goods  were  her  sole  property.  That  is  sound  law,  upon  which  I  have  acted 
at  Nisi  Pritts.  The  ground  on  which  we  grant  a  new  trial  here  is,  that  the 
evidence  as  to  tlie  situation  of  the  female  waa  not  sufficient  to  exclude  proof 
that  she  was  not  the  defendant's  wife :  throughout  the  whole  of  the  trial  it  was 
taken  she  was  ^his  mistress,  and  she  was  protected  from  answering  r^|^ 
questions  as  to  the  parentage  of  her  children.  ^ 

In  CampbeU  v.  Twemlow  the  Court  gave  no  opinion  on  the  point,  but  the 

circumstanees  of  the  case  were  very  different  from  the  present,  for  the  female 

had  constantly  been  held  out  as  the  wife  of  the  party :  the  decision,  however. 

.turned  on  the  ground  that  the  Court  would  npt  interfere  with  the  award  of  a 

barrister. 

Best,  C.  J,  I  am  elcarly  of  opinion  ftat  my  dedaion  at  Nisi  Priai  wis 
wrong;  but  I  was  led  into  error  by  the  decision  of  Lord  Kknton,  which,  I  am 
satisfied,  bears  direotly  upon  the  point.  It  cannot  be  material  when  or  wheie 
the  declarations  are  made,  at  to  the  ehuvaeler  in  which  the  female  stands;  the 
principle  of  that  case  is,  that  if  the  female  he  held  out  as  the  wife  of  the  partji 
she  must,  in  m  oonrt  of  jnttioe,  be  coBiiderei  as  auch ;  nor  can  I  aecede  to  the 
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position  that  a  p^Hy  wottM  toot  be  liable  in  aQ  action  for  goods  furnished  to  a 
female  whom  he  had  suffered  to  paM  as  his  wife.  But  the  ground  on  which 
I  think  my  decision  at  Nisi  Prius  wrong*  is  this,  that  the  principles  on  whieh 
the  rejection  of  testimony  rests,  have  been  greatly  narrowed  in  late  times,  and 
directed  rather  to  the  credit  than  the  competency  of  witnesses.  It  is  now 
generally  agreed  that  the  principles  of  our  laW  of  evidence  are  too  narrow,  and 
that  much  inconvenience  is  produced  by  a  too  frequent  exclusion  of  testimony* 
In  Phillipps's  treatise  on  evidence,  which  I  refer  to,  not  as  authority,  but  as 
proof  of  the  understanding  of  Westminster  Hall  on  the  subject,  the  same  con* 
elusion  is  drawn  from  the  decision  of  liOrd  Kbnvon,  as  I  drew  from  it  at  the 
trial ;  but  the  true  principle  to  follow  on  such  occasions  is  that  which  is  stated 
in  Starkie,  that  the  witness  is  not  to  be  excluded,  unless  de  jure  wife  of  the 
party.  Where  the  situation  of  a  female  may  be  changed  in  a  moment,  and  is 
*A151  *^  ^different  from  that  of  a  wife,  who  cannot  be  separated,  it  is  much 
-I  better  that  the  objection  should  go  to  the  credit  than  to  the  competency 
of  the  wimess* 

Role  absolute. 


BELL  V.  BILTON. 

Before  ming  the  surety  of  the  grantor  of  an  annuity  in  reipect  of  arrears  of  the  annuity, 
where  the  grantor  haa  become  bankrupt,  the  value  of  the  annuity  must  be  ascertained 
by  the  comniiasionersi  tlthosgh  the  inauity  was  granted,  aad  the  grantor  became  bank- 
rupt preTioualy  to  September,  1826. 

CovxNJUiT  by  the  grantee  against  the  surety  of  the  grantor  of  an  annuity,  for 
two  quarters  of  the  annuity,  due  October  29,  1826.  The  annuity  deed  bore 
date  January,  1822;  the  grantor  became  a  bankrupt  in  1628y  and  passed  his 
last  examination  in  September  that  year,  since  which  time  no  meeting  was 
held  under  the  commission,  nor  any  dividend  paid.  The  defendant  pleaded 
the  bankruptcy  of  the  grantor,  and  that  the  plaintiff  ought  to  have  proved  the 
annuity  under  his  commission*  The  plaintiff  replied  that  he  could  not,  and 
ought  not  to  have  proved. 

The  plaintiff  not  having  proved,  on  the  part  of  the  defendant  it  was  objected, 
at  the  trial  before  Best,  C.  J.,  Middlesex  sittings  afler  Trinity  term,  that  pre* 
vious  to  commencing  this  action,  the  plaintiff  ought  to  have  called  on  the  com* 
missioners  to  ascertain  the  value  of  his  annuity  under  the  6  6.  4,  c.  16,  ss.  M 
and  55,  by  which  it  is  enacted,  ^  that  any  annuity  creditor  of  any  bankrupt,  by. 
whatever  assurance  the  same  be  secured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  bankruptcy,  shall  be  entitled  to  prove  for  the 
value  of  such  annuity,  which  value  the  commissioners  shall  ascertain,  regard 
being  had  to  the  original  price  given  for  the  said  annuity,  deducting  therefrom 
such  diminution  in  the  value  thereof,  as  shall  have  been  caused  by  the  lapse 
of  time  since  the  grant  thereof  to  the  date  of  the  commission  :— 
*filSl       ***That  it  shall  not  be  lawful  for  any  person  entitled  to  any  annuity 

-^  granted  by  any  bankrupt,  to  sue  any  person  who  may  be  collateral  . 
surety  for  the  payment  of  such  annuity,  until  such  annuitant  shall  have  proved 
under  the  commission  against  such  bankrupt  for  the  value  of  such  annuity,  and 
for  the  payment  thereof;  and  if  such  surety,  after  such  proof,  pay  the  amount 
proved  as  aforesaid,  he  shall  be  thereby  discharged  from  all  claims  in  respect 
of  such  annuity ;  and  if  such  surety  shall  not  (before  any  payment  of  the  said 
annuitv,  subsequent  to  the  bankruptcy,  shall  have  become  due)  pay  the  sum  so 
proved  as  aforesaid,  he  may  be  sued  for  the  accruing  payments  of  such  aannity, 
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until  auch  annuitant  shall  have  paid  or  satisfied  the  amount  so  proTcd,  wii 
interest  thereon,  at  the  rate  of  4  per  cent  per  annum,  from  the  time  of  noa» 
of  such  proof,  and  of  the  amount  thereof,  being  given  to  such  surety ;  and  tf» 
such  payment  or  satisfaction,  such  surety  shall  stand  in  the  place  of  rad 
annuitant  in  respect  of  such  proof  as  aforesaid  to  the  amount  so  paid  or  satisfied 
as  aforesaid  by  such  surety ;  and  the  certificate  of  the  bankrupt  shall  be  a  dis- 
charge to  him  from  all  claims  of  such  annuitant,  or  of  such  surety  in  respect 
of  such  annuity ;  provided  that  such  surety  shall  be  entitled  to  credit  in  accwiii 
witii  such  annuitant,  for  any  dividends  received  by  such  annuitant  under  the 
commission,  before  such  surety  shall  have  fuUy  paid  or  satisfied  the  amoout 
so  proved  as  aforesaid :" 

A  verdict,  however,  was  taken  for  the  plaintiff,  subject  to  the  considcntws 

of  the  above  objection :  and 

Crots,  Seijt.,  having  accordingly  obtained  a  rule  nm  to  set  aside  this  vcrdiei 
and  enter  a  nonsuit  instead* 

BosanqueU  Serjt.,  who  showed  cause,  contended  that  the  act,  whH*  w« 
not  to  take  effect  till  September,  1825,  could  not  be  considered  as  retro-  r^y^ 
spective  with  *regard  to  the  practice  of  proving  annuities  under  a  com-  *■ 
mission ;  and  that  it  would  be  a  great  hardship  on  tiie  plaintiff  to  hold  othe^ 
wise  ;  for  there  having  been  no  meeting  under  the  grantor's  commission  sinct 
1823,  Uie  plaintiff  must,  at  his  own  expense,  have  called  a  meeting  of  the  com- 
missioners on  purpose,  if  it  were  necessary  for  him  to  have  his  annuiiy  valod 
before  commencing  this  action.  By  Uie  express  language  of  the  aci,  the  old 
practice  was  not  to  be  altered  except  where  it  was  so  declared,  and  ihcte 
was  no  declaration  of  any  retrospective  alteration  in  the  mode  of  prorin; 
annuities. 

Cross,  The  previous  acts  having  been  all  repealed,  the  6  6.  4,  c.  1ft,  was  uic 
only  act  in  force  when  the  plaintiff  commenced  his  action ;  he  was  bound, 
therefore,  to  observe  the  conditions  imposed  on  him  by  that  act 

Char.  adv.  tm. 

Best,  C.  J.  This  was  an  action  of  covenant  brought  against  the  surety  of 
the  grantor  of  an  annuity,  the  grantor  having  become  a  bankrupt. 

The  annuity  secured  by  the  deed  on  which  the  action  was  brought,  was  7w. 
per  annum. 

The  plaintiff  seeks  to  recover  35/.,  being  for  two  quarters  of  the  annoi^ 
which  became  due  on  the  29th  of  October,  1826.  The  annuity  deed  was  oi 
the  date  of  the  29th  of  January,  1822.  The  commission  of  bankrupt,  under 
which  the  grantor  of  the  annuity  was  declared  a  bankrupt,  issued  in  the  year 
1823.  The  bankrupt  passed  his  last  examination  on  the  6th  of  September, 
1823.  Since  that  time  no  meeting  has  been  held  under  the  commission.  No 
dividend  has  been  paid.  The  plaintiff  might  have  had  a  meeting  of  the  com- 
missioners called  for  the  purpose  of  ascertaining  the  value  of  his  annuity,  and 
of  proving  under  the  commission  for  its  lvalue  so  ascertained,  but  he  r^gig 
must  have  been  at  all  the  expense  occasioned  by  the  calling  of  such  ^ 
meeting. 

The  value  of  the  annuity,  at  the  time  of  the  issuing  the  commission,  has 
not  been  ascertained  by  the  commissioners,  or  proved  by  the  plaintiff  under  the 
commission. 

It  was  objected  at  the  trial,  that  although,  at  the  time  the  annuity  was  granted, 
there  was  no  law  that  compelled  the  plaintiff  to  ascertain  the  value  ofhts 
annuity  at  the  date  of  the  commission,  and  to  prove  for  such  value,  before  the 
grantee  brought  any  action  against  the  surety  of  the  grantor,  yet  as  the  arrears 
sought  to  be  recovered  became  due  since  the  6  G.  4.  no  action  could  be  brought 
to  recover  tiiem  until  after  a  valuation  of  die  annuity  and  proof  of  the  ascer- 
tamed  value  under  ihe  commission,  and  dela  v  on  the  part  of  the  surety  in  paying 
the  sum  so  proved.  '  -  i  /     ' 
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I  confess  that  I  have  had  considerable  difficulty  in  making  up  mj  mind, 
whether  the  legislature  could  mean  to  aflfect  annuities  granted  before  the  pass- 
ing the  late  act;  but  although  I  cannot  satisfy  myself  that  the  principle  of  the 
act  is  just,  I  think,  on  reflection,  that  the  legislature  did  intend  that  the  clauses 
should   apply  to  annuities  granted  before  the  passing  the  6  6.  4,  and  being 
satisfied  of  that,  we  are  bound  to  give  it  this  effect,  whatever  may  be  the  conse- 
quence.    In  the  first  place,  the  object  of  the  legislature  was  completely  to 
relieve  bankrupts  from  all  future  demands  on  account  of  annuities  granted  by 
them.     To  do  this,  the  act  must  be  made  to  embrace  such  as  were  granted 
before,  as  well  as  those  granted  since  it  was  passed.     Again,  where  the  legisla- 
ture inteided  that  the  statute  should  not  affect  commissions  previously  issued, 
that  intention  is  declared  in  express  terms :  such  terms  will  be  found  in  the 
57th,  96ih,  and  98th  sections.     The  introduction  of  such  words  into  those  sec- 
tions furnishes  a  strong  argument  to  prove  that  the  other  sections,  containing 
words   capable  of  bearing  a  retrospecdve   construction,  should  receive  that 
*019l    *construction.     The  plaintiff  not  having  pursued  the  course  pointed  out 
-^   by  6  G.  4,  the  Court  think  that  this  action  cannot  be  maintained  ;  there- 
fore the  rule  for  a  nonsuit  must  be  made 

Absolute. 


ALLISON  V.  HAYDON. 

A  pertoo  having;  a  certificate  from  the  College  of  Sargeona,  cannot  charge  for  attending  a 
patieai  in  a  fever,  nolese  he  havo  alao  a  certificate  from  the  Apotbecariea'  Company. 

Assumpsit  for  work  and  labor  as  a  surgeon  and  apothecary^  with  counts  for 
medicines  sold  and  delivered.  At  the  trial  before  Burrouoh,  J.,  Middlesex 
sittings  after  Hilary  term  last,  it  appearing  that  the  plaintiff*  had  a  certificate 
from  the  College  of  Suigeons,  but  none  from  the  master  and  warden  of  the 
Apothecaries*  Company,  the  defendant  disputed  certain  chaiges  for  attending 
him  in  a  typhus  fever ;  and  it  was  objected  that  he  could  not  recover  for  these 
attendances,  the  5$  G.  3,  c.  194,  s.  21,  having  enacted,  that  **  no  .apothecary 
shall  be  allowed  to  recover  any  charges  claimed  by  him  in  a  court  of  law,  unless 
he  shall  prove  at  the  trial  that  he  was  in  practice  prior  to  or  on  the  1st  of 
August,  1815,  or  that  he  has  obtained  a  certificate  from  the  court  of  examiners** 
by  the  said  act  constituted.  The  learned  Judge  was  of  this  opinion,  and  the 
plaintiflT  was  nonsuited. 

Toddy y  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground,  that  under 
this  statute  the  privilege  of  the  College  of  Surgeons  enabled  the  plaintiff  to 
charge  for  medical  attendance,  sect.  29di  having  enacted,  that  the  act  shall  not 
lessen,  prejudice,  or  defeat  the  rights,  authorities,  privileges,  and  immunities 
vested  in,  and  exercised,  and  enjoyed  by  either  of  the  two  Universities  of 
*fi20l  ^^^'^''^  ^^^  Cambridge,  the  Royal  College  of  ^Physicians,  the  Royal 
^  College  of  Surgeons,  or  the  said  Company  of  Apothecaries,  except  such 
as  have  been  altered,  varied,  or  amended  by  the  act,  or  of  any  person  or  persons 
practising  as  an  apothecary  previously  to  the  said  1st  of  August;  but  the  said 
universities,  colleges,  and  persons  shall  have,  &c.,  such  rights,  &c.,  save  and 
except  as  aforesaid,  in  as  beneficial  a  manner  as  they  might  have  had  if  the  act 
had  not  been  passed. 

E,  I*awea^  Seijt.,  who  showed  cause,  relied  ok  the  express  prohibitive  lan- 
guage of  the  statute :  **  No  apothecary  shall  recover  any  charges  unless  he 
shaU  prove  tliat  he  has  obtained  a  certificate.** 
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Taddy.  The  object  of  the  etetote  was  to  prevent  illiterate  penom  from 
practising  as  apothecaries,  and  to  obtain  a  class  of  persons  tlnly  qualified  ks 
the  purpose.  But  a  person  who  has  the  qualifications  to  praetioe  as  a  suTgeeo, 
is  better  able  to  give  medical  advice  than  an  apothecary,  who  stands  in  a  bwo 
grade  of  the  profession  ;  and  the  exception  of  the  privileges  of  the  College  of 
oui^geons  and  Physicians  was  introduced  to  enable  surgeons  to  practise  as  tbej 
had  done  before  the  passing  of  the  act ;  and  it  was  always  the  custom  for  such 
persons  to  dispense  their  own  medicines  and  give  medical  advice.  A  sorgeoo 
Would  esteem  it  infra  dignitatem  to  be  examined  by  the  Apothecaries*  Coa- 
pany,  or  to  have  a  certificate  that  he  was  qualified  to  practise  as  an  apothecary. 

Best,  C.  J.  1  think  this  is  a  useful  law,  intended  to  put  apothecaries  upofi 
a  more  respectable  footing,  and  to  exclude  low  and  ignorant  persons  from  tbe 
practice  of  medicine.  But  the  words  of  the  act  prevent  all  persons  from 
recovering  for  attendance,  except  such  as  have  duly  qualified  themselves  as 
apothecaries.  Sect.  21st  is  expressly  to  this  efifect:  **  No  apothecary  shall  be 
^allowed  to  recover  any  charges  claimed  by  him  in  a  court  of  law,  rtmi 
unless  he  shall  prove  at  the  trial  he  was  in  practice  prior  to  or  on  the  t. 
1st  of  August,  1815,  or  that  he  has  obtained  a  certificate  from  the  said  court  of 
examiners.** 

No  one,  therefore,  can  recover  unless  he  were  practising  as  an  apothecaiy 
before  1815,  or  has  a  certificate  from  the  court  of  examiners  of  the  master  and 
warden  of  the  Apothecaries'  Company.  If»  indeed,  the  plaintifiT  bad  been  prac- 
tising as  a  surgeon,  and  had  administered  medicine  as  ancillary  to  a  surgical 
case,  his  claim  could  not  have  been  resisted ;  but  he  was  lowering  a  typhus 
fever,  which  is  the  province  of  the  physician  or  apothecary. 

It  has  been  argued,  that  he  is  protected  by  the  superior  privileges  of  the 
College  of  Sui^ons.  I  think  not.  The  College  of  Physicians  is  equally  men- 
tioned in  the  act,  but  surely  if  a  physician  were  to  dispense  his  own  medicines, 
he  could  not  be  entided  to  recover. 

The  act  does  not  give  the  College  of  Surgeons  any  new  privileges,  but  merely 
preserves  the  old.  A  surgeon  formerly  was  a  mere  operator,  who  joined  his 
practice  to  that  of  a  barber.  In  latter  times  all  that  has  been  changed,  and  the 
profession  has  risen  into  great  and  deserved  eminence.  But  the  business  of  a 
surgeon  is,  properly  speaking,  with  external  ailments  and  injuries  of  the  limbs. 
With  a  view  to  the  recovery  of  a  patient  in  a  case  of  that  description,  he  mavi 
perhaps,  prescribe  and  dispense  medicine.  But  the  act  has  drawn  the  distinc- 
tion between  the  various  departments  of  the  art  with  great  precision.  A  chemist 
may  prepare  and  vend,  but  not  prescribe  or  administer  medicine.  Each  is 
protected  in  his  own  branch,  and  neither  must  interfere  with  the  province  of 
tlie  other.  We  think  the  plaintiff  has  interfered  with  the  province  of  the  apo- 
thecary, and  that,  thereforck  this  rule  must  be  discharged* 

*Park,  J.  The  object  of  the  act  was  to  keep  the  business  of  apothe-  cfMQ 
oary  distinct  from  the  other  branches  of  the  profession:  the  title  is,  ^ 
**An  act  for  better  regulating  the  practice  of  apothecaries  throughout  England 
and  Wales;"  and  by  s.  14  it  is  enacted,  ^  that  it  shall  not  be  lawful  for  any 
person,  except  persons  then  in  practice,  to  practise  as  nn  apothecary,  unless  he 
shall  have  been  examined  by  the  court  of  examiners  by  the  said  act  consti- 
tuted, or  the  major  part  of  them,  and  have  received  a  certificate  of  his  being 
duly  qualified  to  practise  as  such  from  the  court  of  examiners."  So  that  a 
person  cannot  obtain  the  certificate  unless  upon  examination  he  appear  duly 
qualirted.  The  privileges  of  the  three  other  branches  of  the  profession,  ih/)*t? 
of  physicians,  surgeons,  and  cliemists,  are  preserved.  But  a  chemist  c;in  only 
recover  for  medicines  sold,  not  for  advice  or  attendance ;  and  a  surgeon  cannot 
charge  for  his  attendance,  or  for  administering  medicine,  except  in  cases  wiiliin 
his  own  department. 

BuRRouoH,  J.,  concurred. 

Gasblek,  J.     By  the  act  a  distinction  is  made  between  the  province  of  npo- 
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thecary  and  a88i8tant  to  an  apothecary,  and  penona  are  not  allowed  to  act  even 
as  assistants,  unless  duly  qualified.  Where  peraons  act  as  sufgeons  and  apo- 
thecaries, I  believe  they  are  examined  both  by  the  College  of  Surgeons,  and 
the  master  and  warden  of  the  Apothecaries*  Oompany,  particularly  in  the  nary, 
where  it  is  necessary  for  them  to  act  in  both  capacities ;  and  they  receive  a 
certificate  according  to  the  rate  of  the  ship  in  which  they  serve. 

I  think  the  plaintifT  cannot  recover  for  his  attendance  in  the  present  instance ; 
and  that,  therefore,  the  rule  must  be 

Discharged. 


•623]  ♦LEDBETTER,  Assignee  of  HOLLIS,  v.  SALT. 

Affidavit  ttiat  a  party  Is  indebted  to  depotient  in  the  sum  of  \00l.  and  apwards,  and  is 
become  bankrapt,  is,  sa  agaiaat  deponent,  ooneluaive  evidence  of  the  bankruptcy. 

Thb  defendant,  in  June,  1835,  with  a  view  to  suing  ont  a  commission  of 
bankrupt  against  HoUis,  made  an  affidavit  that  James  Hollis,  of  Bishop  Stoke, 
miller,  dealer,  and  chaptnan,  was  justly  indebted  to  the  defendant  in  the  sum 
of  100/.  and  upwards,  for  goods  sold,  and  that  James  Hollis  was  become  bank* 
Tupt  within  the  true  intent  and  meaning  of  the  statute,  and  that  the  commission, 
when  obtained,  was  intended  to  be  executed  at  Southampton.  Upon  this  affida- 
vit a  commission  was  issued;  but  the  defendant  having,  after  the  commission 
was  issued,  clandestinely  obtained  certain  flour  of  Hollis*s,  sufficient  to  satisfy 
his  own  debt,  applied  it  to  the  discharge  of  that  debt,  and  proceeded  no  further 
with  his  commission,  which  was  subsequently  superseded. 

A  second  commission  was  afterwards  sued  oat  on  the  act  of  bankruptcy  com* 
mitied  by  Hollis,  in  thus  delivering  goods  to  the  defendant,  whereby  he  might 
obtain  more  in  the  pound  than  the  other  creditors,  the  statute  5  G.  2,  c.  30, 
8.  24,  having  enacted  as  follows :  '*  And  whereas  commissions  of  bankrupts  are 
frequently  taken  out  by  persons  who  by  means  of  such  commissions,  (on  a 
composition  proposed  by  the  bankrupts,)  and  on  promise  not  to  execute  the 
same,  prevail  with,  and  extort  from  the  bankrupts  their  whole  debts,  or  much 
greater  part  thereof  than  such  bankrupts  pay  to  their  creditors ;  or  otherwise 
get  from  such  bankrupts  goods  or  other  real  or  personal  security,  which  is  con- 
trary to  the  true  intent  and  meaning  of  the  several  statutes  made  concerning 
bankrupts,  which  said  statutes  inteoud  that  all  such  bankrupts*  creditors  shall  be 
on  an  equal  foot,  and  not  one  preferred  before  another,  or  paid  more  than 
•A241  ^^^^^^  ^^  respect  of  his  or  her  debt;  *be  it  therefore  enacted  by  the 
J  authority  aforesaid,  that  if  any  bankrupt  or  bankrupts  shall»  after  issuing 
of  any  commission  against  him,  her,  or  them,  pay  to  the  person  or  persons 
who  sued  out  the  same,  or  otherwise  give  or  deliver  to  such  person  or  persons 
goods  or  any  other  satisfaction  or  security  for  his,  her,  or  their  debt,  wliereby 
such  person  or  persons  suing  out  such  commission  shall  privately  have  and 
receive  more  in  the  pound  in  respect  of  his,  her,  or  their  debt,  than  the  othet* 
creditors,  such  payment  of  money,  delivery  of  goods,  or  giving  greater  or  other 
security  or  satisfaction,  shall  be  deemed  and  taken  to  be  an  act  of  bankruptcy* 
whereby  on  good  proof  thereof  such  commission  shall  and  may  be  superseded. 

The  plaintiff,  as  assignee  under  this  second  commission,  sued  the  defendant 
in  trover  for  the  flour  obtained  by  him  as  before  mentioned. 

Upon  the  trial  of  this  cause  before  Best,  C.  J.,  last  Winchester  Summer 
issizes,  the  bankruptcy  having  been  disputed,  the  plaintifls  proved  the  super- 
sedeas of  the  former  commission,  the  defendant's  affidavit  on  which  that  com- 
mission had  been  obtained,  and  the  clandestine  delivery  of  the  flour  lo  him. 
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This  was  objected  to  as  insufficient;  a  verdict,  howeTer,  was  fonnd  for  the 
plain tifTs;  the  consideration  of  the  objection  bein^  reserved  for  the  Gonrt.  But 
Bb^t,  C.  J.,  held  that  the  defendant  was  by  his  affidavit  estopped  to  say  there 
had  been  no  previous  bankruptcy. 

£.  Lawe9,  Serjt,  moved  for  a  new  trial,  on  the  ground  that  in  order  to  sup- 
port a  commission  founded  on  an  act  of  bankruptcy  committed  by  a  ddirerr 
of  goods  to  one  creditor  in  preference  to  the  rest,  the  statute  5  G.  2,  c.  30,  s.  H 
required  that  a  commission  should  have  actually  been  sued  out  against  the 
party  delivering  the  goods  previous  to  the  delivery,  and  that  he  should  be 
actually  a  bankrupt;  that  no  evidence  had  been  given  *of  such  a  com-  r,^. 
mission  but  the  defendant's  affidavit,  which,  instead  of  showing  that  a  ^ 
commission  had  actually  been  sued,  merely  intimated  an  intention  that  it  should 
be  sued  out;  that  the  supersedeas  was  no  evidence  that  Hollis  was  a  bankrupt 
when  he  delivered  the  goods,  for,  peradventure,  when  he  delivered  the  goods 
the  petitioning  creditor's  debt  might  have  been  discharged;  and,  besides,  Ifae 
commission  itself  was  the  best  evidence,  and  ought  to  have  been  prodaoed: 
before  it  could  be  shown  to  have  been  superseded  it  must  be  shown  to  have 
existed.  In  Ex  parte  Brown^  1!(  Ves.  476,  and  Ex  parte  Paxtott^  15  Yes. 
462,  Lord  Eldon  doubted  whether  the  giving  security  or  satisfaction  to  a 
creditor  aAer  a  docket  struck  were  an  act  of  bankruptcy,  unless  it  were  gives 
after  a  commission  also  actually  sued  out  So  likewise  in  WydonnCt  case, 
14  Yes.  88;  and  the  affidavit,  though  perhaps  evidence  of  a  docket,  was  oo 
evidenee  of  a  commission. 

A  rule  nw  having  been  granted, 

Wilde^  Serjt.,  showed  cause.  By  the  6  6.  4,  c.  98,  which  was  in  force  tl 
the  time  of  this  action,  a  compromise  af^er  striking  a  docket  is  a  sufficient  act 
of  bankruptcy.  But  a  supersedeas  reciting  that  a  commission  issued  on  a  cn^ 
tain  day,  is  evidence  of  the  commission  having  issued  on  that  day.  And  Gervit 
V.  Western  Canai  Company,  6  M.  dc  S.  76,  and  Harmar  v.  DaifU,  7  Taant 
300,  decide  that  one  who  has  made  an  affidavit  as  a  petitioning  creditor  is 
estopped  to  dispute  the  bankruptcy  of  the  party  against  whom  he  has  made  the 
affidavit 

Lawee  having  replied, 

Bbst,  G.  J.,  said,  1  should  have  had  no  doubt  if  the  point  had  rested  onlj 
on  the  statute  of  6  G.  S.      But  *the  statute  of  6  O.  4  is  somewhat  dif-  p^gof 
ferent,  and  less  favorable  for  the  objection  raised  on  the  part  of  the  ^ 
defendant     (After  stating  the  facts  as  above,  his  Iiordship  proceeded :) 

At  the  trial  the  supersedeas  of  the  former  commission  was  put  in;  and  if 
there  were  any  doubt  whether  that  would  be  sufficient  proof  of  the  former  com- 
mission, that  doubt  must  be  set  at  rest  by  Gervie  v.  tVestem  Canai  Compmv^, 
But,  admitting  it  to  be  necessary  that  the  petitioning  creditor's  debt,  the  trading, 
and  the  act  of  bankruptcy  under  that  commission  should  be  shown,  the  ques- 
tion arises,  whether  the  defendant  is  not  estopped  by  his  own  affidavit  from 
disputing  those  matters. 

The  doubts  supposed  to  have  been  expressed  on  the  subject  by  Lord  Eldobi* 
induced  me  to  reserve  the  point  But  in  the  cases  in  14  and  15  Yesey,  this 
was  not  the  point  he  was  called  on  to  decide ;  and  he  only  decided,  in  efiect, 
that  under  the  statute  5  G.  2,  the  striking  a  docket  for  a  concerted  commission 
was  not  a  sufficient  act  of  bankruptcy  to  support  a  subsequent  commission,  bat 
that  for  that  purpose  a  commission  must  also  have  been  sued  out.  But  the 
point  was  settled  in  Harmar  v.  Davis,  There  the  assignees  of  a  banknipl 
having  sued  the  petitioning  creditor  for  money  of  the  bankrupt*s,  and  havinf 
accidentally  disclosed,  on  a  statement  of  accounts  between  the  defendant  and  the 
bankrupt,  that  the  balance  due  from  the  latter  was  not  sufficient  to  support  the 
commission,  it  was  held,  nevertheless,  that  the  defendant,  by  his  affidavit  of  debt 
in  support  of  the  commission,  was  estopped  from  taking  advantage  of  thai  fact 
to  defeat  the  action. 
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The  provision  ia  the  statute*  iadeed*  would  be  of  no  use  if  under  the  second 
commission  it  were  necessary  to  prove  again*  against  the  parties  implicated,  all 
that  they  have  admitted  under  the  first  Lord  Eldon  says,  15  Ves.  463. 
*A27l  **'  '^^^  statute,  not  merely  prohibiting  the  transaction,  but  making  it 
-I  an  act  of  bankruptcy,  proceeds  upon  this  reason,  that  if  the  creditor 
who  has  taken  out  a  commission,  stops  before  tlie  bankruptcy  is  declared, 
though  the  proof  that  an  act  of  bankruptcy  was  committed  may  be  in  his 
power,  it  may  not  be  within  the  reach  of  any  other  creditor;  therefore  that  act 
is  made  itself  an  act  of  bankruptcy ;  upon  which,  without  further  proof,  another 
commission  may  be  taken  out.  It  is  not,  however,  necessary  to  decide  upon 
Che  argument*  whether  this  clause  of  the  statute  means  a  person  actually  a  bank- 
rupt, or  so  treated  by  those  who  take  out  the  commission ;  as,  upon  the  evi« 
dence,  the  bankruptcy  is  established  clearly,  and  without  contradiction."  The 
Courts  have  said,  that  they  who  have  treated  the  party  as  a  bankrupt  shall  not 
afterwards  gainsay  their  own  assertions ;  and  we  do  not  decide  against  any 
deliberate  judgment  of  Lord  Eldon's,  the  language  referred  to  being  only 
expressive  of  doubts  on  a  question  which  was  not  the  point  in  the  cause* 

Park,  J.  The  only  question  is,  whether  the  defendant  is  not  estopped  to 
say  there  was  no  prior  commission,  when  he  himself  was  the  person  who  set 
that  proceeding  in  motion.  The  point,  however,  has  been  decided  in  Harmar 
V.  Davi$f  where,  although  it  appeared  upon  a  balance  of  accounts  between  the 
petitioning  creditor  and  tlie  bankrupt,  that  the  balance  due  from  the  bankrupt 
was  not  sufficient  to  constitute  a  petitioning  creditor's  debt,  yet  the  petitioning 
creditor  was  holden  to  be  by  his  affidavit  estopped  to  take  advantage  of 
that  fact. 

In  this  case  the  petitioning  creditor  has  done  that,  and  he  cannot  dispute  his 
own  proceeding.     Lord  Eldon's  doubts  do  not  impeach  the  decision  in  Har- 
tnar  v.  Davis ^  \ox  he  came  to  no  conclusion  on  the  point. 
•fi2Rl       *BuRRouoH,  J.,  concurred. 

^  G ASELBB,  J.  The  argument  for  the  defendant  is  founded  on  a  misap* 
prehension  of  the  use  made  of  the  affidavit  of  the  petitioning  creditor  under  the 
first  commission.  That  affidavit  is  not  sufficient  to  issue  a  second  commission 
on ;  but,  as  against  the  petitioning  creditor,  it  is  sufficient  to  show  the  existence 
of  the  proceedings  set  on  foot  by  him.  Upon  that  affidavit  of  his  the  previous 
commission  issued;  under  that  the  party  was  made  a  bankrupt;  and  the 
defendant  having  put  him  in  a  condition  to  commit  the  ofience  which  the  parol 
evidence  in  the  cause  shows  him  to  have  afterwards  completed,  cannot  be  per* 
mitted  to  turn  round  and  say,  that  he  was  not  a  bankrupt  under  the  first  com- 
mission. The  case  of  Harmar  v.  DavU  is  conclusive  on  the  point,  and  the 
rule  must  be 

Dischaiged. 


WILLIAM  BIRD,  an  Infant,  by  J.  BIRD,  his  next  Friend,  v.  HOLBROOK. 

The  defendant,  for  the  protection  of  hit  property,  some  of  which  had  been  atolen,  eet  a 
spring  gun,  without  notice,  in  a  walled  i^arden,  at  a  distance  from  his  house:  the  plain- 
tiff, who  climbed  over  the  wall  in  pursuit  of  a  stray  fowl,  having  been  shot, — Held,  that 
the  defendant  was  liable  in  damages. 

This  was  an  action  upon  the  case.  The  first  count  of  the  declaration 
alleged  that  the  defendant  had  placed  in  a  certain  garden  of  the  defendant  a  cer* 
tain  instrument  called  a  tpring  gun^  loaded  with  gunpowder  and  shot,  wiUi 
certain  wires  communieating  with  the  lock  of  the  said  gun,  by  the  treading  upon 
which  the  gun  could  and  might  be  let  ofi*;  by  means  whereof  the  person  against 
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whom  the  mmt  fehould  be  di«charged,  might  and  coqM  be  much  hUTt,  maimed, 
and  wounded ;  *and  iherenpon  it  ^ame  the  daty  of  the  defendant,  after  r«*2o 
he  had  so  placed  the  said  gun,  not  to  have  sufTered  it  to  remain  to  loaded  ^ 
without  giving  notice  or  warning,  to  prevent  peraona  having  occaaion  to  enter  int» 
the  aaid  garden,  from  treading  upon  the  wire,  in  ignorance  that  the  same  wa< 
«o  aet,  and  thereby  letting  off  the  gun  and  being  injured  by  the  di8chai|f 
hereof.  Yet  the  defendant,  not  regarding  his  duty  in  that  behalf*  wrongfuliy, 
wilfully,  and  negligently  Buffered  the  gun  to  remain  in  his  garden  00  loaded  and 
set,  without  giving  any  aneh  notice  or  warning  whatever;  by  means  whereof 
the  plaintiff,  haiing  occasion  to  enter  into  the  garden,  and  not  having  inv 
notice,  warning,  or  knowledge,  or  any  meana  of  knowledge  that  any  sptinggua 
was  set  in  the  garden,  trod  upon  the  wire  attached  to  the  lock  of  the  gun,  by 
meana  whereof  it  was  let  off  and  diachaiged,  and  the  ahot  disdiatged  therefrom 
were  driven  against  the  plaintiff,  and  one  of  his  legs  was  maimed,  and  the 
plaintiff  was  otherwise  injured,  and  became  disordered,  and  so  coDtinned  for  a 
long  time,  by  means  whereof  he  suffered  great  pain,  and  expended  a  laige  mm 
of  money  in  his  cure. 

The  second  count  alleged,  it  was  a  duty  of  the  defendant  not  to  aBow  the 
spring  gun  to  remain  loaded  in  the  day*time  withont  notice,  to  prevent  penom 
ih>m  treading  upon  die  wire  from  ignorance  that  it  was  set. 

The  thini  count  described  the  spring  gun  as  a  certain  dangerona  engine,  made 
for  the  purpose  and  with  the  intent  to  lacerate,  maim,  and  wound  peieons,  and 
allq^ied  it  was  the  duty  of  the  defendant  not  to  sufler  the  spring  gon  to  remain 
in  the  garden  without  using  due  and  proper  and  reaaonabie  means  or  care  10 
prevent  such  persons  as  might  enter  into  or  be  in  the  garden,  from  ignomotlr 
and  unwittingly  treading  upon  the  wire  communicating  with  the  lock  of  the 
gun ;  and  that  the  defendant  did  not  take  due  and  proper  and  reasonable  r«MA 
*care  to  prevent  persons  who  might  enter  into  or  be  in  the  garden,  from  ^ 
ignorantly  and  unwittingly  treading  upon  the  wire  of  the  gun,  and  thereby 
causing  it  to  be  let  off.  That  defendant  neglected  and  wholly  refused  so  lo  do, 
and  on  the  contrary,  contriving  and  intending  to  injure  the  plaintiff,  wrongfully 
and  injuriously  permitting  the  gun  to  remain  so  loaded  and  set  with  a  wire,  by 
means  of  which  it  might  be  let  off  and  discharged  without  any  notice  or  wan- 
ing, by  means  whereof  the  plaintiff,  not  being  able  to  pereeive  a  certain  con- 
cealed wire,  and  not  having  any  notice  or  knowledge,  or  means  of  notice  or 
knowledge  thereof,  trod  upon  the  said  last-mentioned  wire,  and  the  gun  wu 
theret)y  let  off.     Per  mod,  Ac. 

The  founh  count  charged  the  defendant  with  having  aet  upon  certain  other 
ground  of  the  defendant  a  spring  gun,  made  with  intent  to  lacerate,  maira,  trA 
wound  peraons,  being  then  and  there  loaded  with  gunpowder  and  shot,  and  «rt 
with  concealed  wires;  and  thereupon  it  became  the  duty  of  defendant  notio 
permit  the  gun  to  remain  on  the  ground  without  taking  due,  proper,  and  rea- 
Bonalde  means  and  care  to  prevent  any  person  from  ignorantly  and  unwittingly 
trwdmg  upon  the  wire,  and  causing  it  to  be  let  off. 

The  filUi  count  charged  that  the  wires  were  eoncealed  and  imperceptible, 
and  that  the  defendant  had  taken  no  means  or  precaution  whatever  to  prevent 
persona  from  treading  on  them  tfirough  ignorance  that  they  were  so  set;  and 
aelenclant  wrongfully  permitted  the  plaintiff  in  entering  into  and  proceeding  in 
me  said  last-mentioned  ground,  to  tread  upon  Oie  said  wire  so  concealed  and 
imperceptible,  and  unknown  to  the  plainttff. 

«f  f,"®  J^J^" /**arg«d  the  defendant  with  setting  a  gun  upon  certain  odier  land 
01  uie  defendant,  and  alleged  the  breach  of  duty,  in  having  taken  no  meana  or 
«««  VT  "^^"t^y^^  ^  prevent  peraons  from  treading  on  *ihe  wire,  and  ^t^y 
Z^^lv^  ?«d  injuriously  permitted  the  plaintiff,  in  entenng  into  and  ^  ^^ 
proceeding  m  the  said  laatHnentioned  garden,  to  tread  upon  the  wire. 

for  th!  T^^^*V"'''*  *^  ***•  ^«««1  Assizes,  1896,  when  a  verdict  was  lakea 
lor  ibe  plainuff,  by  conaen^  damagea  60/.,  subject  to  «  ease  reserved,  with 
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liberty  to  either  party  to  turn  it  into  %  special  verdiet*  The  following  were  the 
ucts  of  the  case  :— 

Before,  and  at  the  time  of  the  plaintiff's  sustaining  the  injury  complained  of, 
Ue  defendant  rented  and  occupied  a  walled  garden  in  the  parish  of  St  Phillip 
anU  Jacob,  in  the  county  of  Qiouoeslery  in  which  the  defendant  grew  raluable 
/lower^roots,  and  particularly  tulips,  of  the  choicest  and  roost  expensive  r^escrip- 
lion.  The  garden  was  at  the  distance  of  near  a  mile  from  the  deft  ndant's 
dwolling«house,  and  above  one  hundred  yards  from  the  road.  In  it  there  was 
a  8oiiiroer«house,  consisting  of  a  single  room,  in  which  the  defendant  and  his 
wife  had,  some  considerable  time  before,  slept,  and  intended,  in  a  few  days 
after  the  accident,  again  to  have  slept,  for  the  greater  protection  of  their  pro* 
perty.  The  garden  was  surrounded  by  a  wall,  by  which  it  was  separated  on 
the  south  from  a  footway  up  to  some  houses,  on  the  east  and  west  from  othef 
gardens,  and  on  the  north  from  a  field  which  had  no  path  through  it,  and  was 
itself  fenced  against  the  highway,  at  a  considerable  distance  from  the  garden, 
by  a  wall.  On  the  north  side  of  the  garden  the  wall  adjoining  the  field  was 
seven  or  eight  feet  high.  The  other  walls  were  somewhat  lower.  The  garden 
was  entered  by  a  door  in  the  wall.  The  defendant  had  been,  shorUy  before 
the  accident,  robbed  of  flowers  and  roots  from  his  garden  to  the  value  of  2,01. 
and  upwards:  in  consequence  of  which,  for  the  protection  of  his  property,  with 
the  assistance  of  another  man,  he  placed  in  the  garden  a  spring  gun,  the  wires 
*6321  ^^^^"^^^^  ^tth  which  were  made  to  pass  from  the  door*way  of  the  *sum« 
-^  mer-house  to  some  tulip  beds,  at  the  height  of  about  fifteen  inches  fron^ 
the  ground,  and  across  three  or  four  of  the  garden  paths,  which  wires  were 
visible  from  all  parts  of  the  garden  or  the  garden  wall ;  but  it  was  admitted  by 
the  defendant*  that  the  plaintiff  had  not  seen  them,  and  that  he  had  no  notice 
of  the  spring  gun  and  the  wires  being  there ;  and  that  the  plaintiff  had  gone 
into  the  garden  for  aa  innocent  purpose,  le  get  back  a  pea-fowl  that  had 
strayed. 

A  witness  to  whom  the  defendant  mentioned  the  fact  of  his  having  been 
robbed,  and  of  having  set  a  spring  gun,  proved  that  he  had  asked  the  defendant 
if  he  had  put  up  a  notice  of  such  gun  being  set,  to  which  the  defendant  an* 
swered,  that  **he  did  not  conceive  Siat  there  was  any  law  to  oblige  him  to  do 
so,*'  and  the  defendant  desired  such  persoa  not  to  mention  to  any  one  that  the 
gun  was  set,  **lest  the  villain  should  not  be  detected."  The  defendant  stated  to 
the  same  person  that  the  garden  was  very  secure,  and  that  he  and  his  wife 
were  going  to  sleep  in  the  summer-house  in  a  few  days. 

No  notice  was  given  of  the  spring  gun  being  placed  in  the  garden,  and 
before  the  accident  in  question  occurred,  another  person  to  whom  the  defend* 
ant  mentioned  the  fact  of  his  garden  having  been  robbed  of  roots  to  the  value 
of  20/.,  and  to  whom  he  suited  his  intention  of  setting  a  spring  gun,  proved 
that  he  had  to)d  the  defendant  that  he  considered  it  proper  that  a  board  should 
be  put  up. 

On  the  21st  of  March,  1825,  between  the  hours  of  six  and  seven  in  the 
afternoon,  it  being  then  light,  a  pea*hen  belonging  to  the  occupier  of  a  house 
in  the  neighborhood  had  escaped,  and,  after  flying  across  the  field  above  men- 
tioned, alighted  in  the  defendant's  garden.  ▲  female  servant  of  the  owner  of  the 
*oa3 1  ^^^*^  ^^'  ^^  pursuit  of  it,  and  the  plaintiff  (a  youth  of  the  age  of  nineteen 
^  *year8)  seeing  her  in  distress  from  fear  of  losing  the  bird,  said  he  would 
go  after  it  for  her:  he  accordingly  got  upon  the  wall  at  the  back  of  the  garden, 
next  to  the  field,  and  havii^  called  out  two  or  three  times  to  ascertain  whether 
any  person  was  in  the  garden,  and  waiting  a  short  space  of  time  without 
receiving  any  answer,  jumped  down  into  the  garden. 

l*Le  bird  took  shelter  near  the  summer-house,  and  the  boy's  foot  coming  in 
contact  with  one  of  the  wires,  close  to  the  spot  where  the  gun  was  set,  it  was 
thereby  discharged,  and  a  great  part  of  its  contents,  consisting  of  large  swan 
shot,  were  lodged  in  and  about  his  knee-joint,  and  caosed  a  severe  wound. 
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The  question  for  ihc  opinion  of  the  Court  waa,  Whether  the  plaintiff  wu 
entitled  to  recover:  if  so,  the  verdict  was  to  stand ;  otherwise  a  nonsuit  was  to 
be  entered. 

fVUde,  Seijt.,  for  the  plaintiff. 

The  defendant  is  liable  in  damages  for  the  injury  the  plaintiff*  has  sustained. 

For  the  protection  of  property,  no  man  has  a  right  to  resort  to  violeiiee 
greater  than  the  occasion  requires.  The  law  does  not  allow  the  apprehenstoa 
of  a  mere  trespasser,  much  less  the  infliction  of  wounds  or  death*  The 
authorities  on  the  point  are  numerous  and  clear,  and  the  form  of  pleading  a 
justification  of  force  in  defence  of  property,  always  alleges,  that  no  more 
damage  was  done  than  was  necessary  for  the  purpose  to  be  effected.  L<»d 
Coke,  taking  the  distinction  between  defence  of  the  person  and  defence  of  pos- 
session, or  goods,  says,  (2  lust.  816,)  **  There  is  also  another  diversity  betvern 
an  appeal  of  mayhem  or  an  action  of  trespass  for  wounding  or  mannas  of  life 
and  member,  and  an  action  of  trespass  for  assault  and  battery  for  a  man  in 
defence  or  for  the  preservation  of  his  possession  of  lands  or  goods :  for  in  thit 
case  he  may  justify  an  ^assault  and  battery;  but  he  cannot  justify  r-^g^ 
either  mayhem,  or  wounding,  or  mannas  of  life  and  member ;  and  so  ^ 
note  a  diversity  between  the  defence  of  hia  pereon  and  the  defence  of  his  pos- 
seeeion  or  goodeJ** 

In  East's  Pleas  of  the  Crown,  (vol.  i.  273,)  it  is  laid  down,  that  to  jostifj 
wounding  or  killing,  ** There  must  be  felony  intended;  for  if  one  come  to  best 
another,  or  to  take  his  goods  merely  as  a  trespasser,  though  the  owner  maj 
justify  the  beating  of  him  so  far  as  to  make  him  desist,  yet  if  he  kill  htm,  it  is 
manslaughter.  But  if  the  other  had  come  to  rob  him,  or  take  his  goods  et  s 
/e/on,  and  were  killed  in  the  attempt,  it  would  be  justifiable  in  self-defence.'' 
Again,  p.  288,  '*But  where  the  trespass  is  barely  against  the  property  of 
another,  the  law  does  not  admit  the  force  of  the  provocation  sufficient  to  wa^ 
rant  the  owner  in  making  use  of  any  deadly  or  dangerous  weapon ;  as  if  apofi 
sight  of  one  breaking  his  hedges,  the  owner  take  up  a  hedge-stake  and  knock 
him  on  the  head,  and  kill  him,  this  would  be  murder,  because  it  was  an  act  of 
violence  much  beyond  the  proportion  of  provocation ;  and  still  more,  where 
such  or  the  like  violence  is  used  after  the  party  has  desisted  from  the  trespass; 
but  if  the  beating  were  with  an  instrument,  or  in  a  manner  not  likely  to  kilL  it 
would  only  amount  to  manslaughter;  and  it  is  even  lawful  to  exert  such  force 
against  a  trespasser,  who  comes  without  any  color  to  take  the  goods  of  another, 
as  is  necessary  to  make  him  desist."     Rtgina  v.  Mawgridget  Kelynge,  132. 

In  Hale*s  Pleas  of  the  Crown,  (473,)  the  same  principle  is  laid  down  thos: 
**If  A.  comes  into  the  wood  of  B.  and  pulls  his  hedges  or  cuts  his  wood,  aod 
B.  beat  him,  whereof  he  dies,  this  is  manslaughter,  because,  though  it  was  not 
lawful  for  A.  to  cut  the  wood,  it  was  *not  lawful  for  B.  to  beat  him,  but  rn^^ 
either  to  bring  him  to  a  justice  of  peace,  or  punish  him  otherwise,  ^ 
according  to  law.*'  And  again,  p.  486,  **Now,  concerning  felonies,  as  there 
is  a  difference  between  them  ana  trespasses,  so  there  is  a  difference  among 
themselves  in  relation  to  the  point  $e  defendendo.  If  a  man  comes  to  take  my 
goods  OS  a  treepasBtr^  1  may  justify  the  beating  of  him  in  defence  of  my  goods, 
but  if  I  kill  him,  it  is  manslaughter ;  but  if  a  man  comes  to  rob  me,  or  take  my 
goods  as  a  ftlon^  and  in  my  resistance  of  the  attempt  I  kill  him,  it  is  mc 
defendendo  at  least,  and  in  some  cases  not  so  much.'* 

And  not  only  is  it  unlawful  for  a  party  to  have  recourse  to  wounding  w 
killing  in  defence  of  property,  where  no  felony  is  attempted  ;  it  is  even  a  h^ 
offence  for  one  who  knows  of  the  existence  of  a  mortal  peril,  to  suffer  another 
to  approach  it  without  giving  him  warning;  and,  on  this  principle,  however 
they  differed  on  other  points,  the  Judges  in  Deane  v.  Clayton,  7  Taunt.  618, 
all  agreed,  that  it  could  not  be  allowable,  without  notice,  to  expose  even  a  trei- 
passer  to  a  mortal  injury;  an  opinion  confirmed  by  Uie  lamniafe  of  the  whole 
Court  in  Ihti  r.  Wilke,  8  B.  ^  A.  808. 
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Bui  if,  for  the  protection  of  property  or  in  defence  of  poeseasion,  it  be  unlaw* 
ful  to  have  recourse  to  desperate  violence,  it  is  still  less  excusable  to  resort  to 
such  violence  aAer  the  trespass  has  been  committed*  Prevention,  not  punish- 
ment, is  the  foundation  of  tlie  right.  The  means  lawfully  taken  lo  prevent 
ofiTences,  may,  and  frequently  do,  operate  as  punishments:  but  they  are  justi- 
fiable only  in  their  quality  of  preventives ;  and,  even  then,  the  degree  of  force 
must,  in  no  case,  be  greater  than  is  necessary  to  effect  the  object ;  and  with 
*(I361  ^^P®^^  ^  *^^  ^^  graver  degrees  of  violence,  they  must  not  exceed  *the 
-■  measure  of  punishment  which  the  law  woulcl  have  inflicted  if  the 
ofience  had  been  perpetrated. 

But  the  infliction  of  injuries,  however  slight,  which  only  operate  by  way  of 
example,  cannot  be  justified.  The  sanction  of  law  is  requisite  to  give  effect 
to  punishment,  and  pain  inflicted  for  a  supposed  offence,  at  the  discretion  of 
an  individual,  without  the  intervention  of  a  judicial  sentence,  is  a  mere  act  of 
revenge;  it  can  never  have  the  quality  of  judicial  infliction  to  prevent  similar 
offences,  since  it  cannot  be  known  whether  it  has  been  jusUy  or  unjustly 
resorted  to.  In  this  respect  the  present  case  is  distinguished  from  all  that 
have  preceded  it ;  not  only  was  no  notice  afforded  to  the  plaintiff  of  the  danger 
he  incurred,  but  it  is  manifest,  from  the  declarations  of  the  defendant,  that 
notice  was  withheld,  not  for  tlie  purpose  of  preventing  a  trespass,  but  of  inflict- 
ing a  serious  injury  afler  the  trespass  should  have  been  committed.  The 
defendant  carefully  abstained  from  using  the  spring  gun,  as  a  means  of  preven- 
tion by  warning,  in  order  to  insure  a  victim,  to  hold  up  to  the  public  as  an 
example. 

But  it  being  clear  from  the  foregoing  authorities,  that  such  conduct  would 
have  been  illegal,  if  the  defendant  had  been  present,  and  had  seen  the  plaintiff 
enter  his  garden,  the  absence  of  the  defendant  at  the  time  of  the  injury  makes 
no  difference  in  the  case;  more  especially  where  his  own  declarations  have 
shown  so  unequivocally  what  were  his  intentions  in  case  he  had  been  present. 
No  man  is  permitted  to  do  indirectly  that  which  it  is  unlawful  for  him  to  do 
directly.  The  plaintiff  was  not  attacking  the  defendant's  person,  he  was  not 
attempting  any  felony ;  at  the  utmost,  he  was  a  bare  trespasser:  tlie  defendant, 
if  he  had  been  present,  could  not  have  apprehended,  much  less  have  shot  him 
for  the  trespass.  But,  having  placed  a  gun  with  the  declared  intention  of 
shooting  him,  it  is  no  defence  to  say  he  was  absent  when  the  gun  went  off. 
*fi37l  *Mereweiher^  Seijt.,  for  the  defendant.  The  defendant's  declaration 
^  does  not  show  an  intention  to  revenge  or  punish,  rather  than  to  prevent, 
but  a  desire  to  detect  for  the  purposes  of  prevention  ;  and  his  defence  rests  on 
two  grounds  :  first,  the  right  which  every  man  has  to  take  precautionary  mea- 
sures for  the  protection  of  his  property  during  unavoidable  absence ;  secondly, 
tlie  principle  which  precludes  a  wrongdoer  from  recovering  a  compensation  for 
an  injury  occasioned  by  his  own  wrong. 

Undoubtedly  a  man  is  not  allowed  to  do  indirectly  what  it  would  be  unlawful 
for  him  to  do  directly ;  but  the  necessity  of  protecting  property  at  a  distance 
authorizes  the  proprietor  to  resort  directly  to  means,  during  his  absence,  which 
it  might  be  unlawful  for  him  to  employ  if  on  the  spot.  The  humanity  or  inhu- 
manity of  a  practice,  is  not  a  test  of  its  legality ;  and  the  law  does  not  exact 
every  line  of  conduct  which  benevolence  or  religion  may  recommend.  It  is 
admitted  that  a  trespasser  may  be  repelled  by  force,  if  no  more  force  be  em- 
ployed than  is  necessary ;  but,  during  absence,  a  man  can  employ,  for  the  pro- 
tection of  his  property,  no  less  and  no  other  force  than  that  of  machines,  which 
may  repress  offenders  by  the  fear  of  pain  or  detection;  and  if  they  are. so 
employed  as  not  to  molest  another  in  the  exercise  of  his  rights,  there  is  no  vio- 
lation of  the  maxim,  **Sie  uiere  tuo  ut  alienutn  non  ImdoM^^  which  applies  to 
the  active  invasion  of  another's  rights,  and  not  to  the  quiet  protection  of  our  own. 
A  party  present,  therefore,  cannot  justify  the  shooting  a  trespasser,  because  that 
is  a  greater  degree  of  violence  than  the  occasion  requires ;  and  knowing  the 
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trespaMer,  he  should  vesort  to  the  law,  and  not  take  the  paniihoieiii  ioto  hk 
own  hands ;  yet  he  may  well  justify  placing  a  gun  during  hie  absence,  became, 
by  no  less  degree  of  probable  violence  can  he  deter  felons  and  trespassen. 
Besides  *which,  in  placing  the  gun  he  is  making  a  lawful  use  of  his  own  r»^g, 
properly ;  a  use  in  no  degree  aflfccting  the  rights  of  others,  and  for  ^ 
which  he  could  not  be  indicted,  while  any  one  who  remored  the  ffun  would  be 
indictible  for  so  doing*  (Per  Batlby,  J.,  in  lioit  v.  Wiikt*)  Then,  if  sue! 
be  a  lawful  use  of  his  own  property,  it  cannot  be  required  that  he  should  gift 
notice  of  doing  a  mere  lawful  act:  and  no  case  has  decided  that  notice  isneees- 
sary  upon  such  an  occasion.  JioU  v.  fVilkt  did  not  decide  that  the  defendaH 
was  bound  to  give  notice,  but  merely  that  the  piaintiff,  having  received  notiee, 
had  no  ground  of  complaint.  Here,  however*  the  plaintiff  had  ample  notice  ii 
the  circumstance  that  the  wires  of  the  gun  were  atl  visible. 

In  Bliike  ▼.  Topham^  I  Roll.  Abr.  88 ;  Cro.  Jac,  158,  the  proprietor  of  \ 
waste  had  dug  a  pit,  a  few  yartis  only  from  a  highway  :  a  horse  having  fattea 
into  it,  it  was  holden  the  owner  could  not  recover  damages. 

The  pit  having  been  as  fatal  to  the  horse  as  a  spring  gun  would  have  beea, 
the  case  is  in  point,  and  much  stronger  than  the  present,  there  having  been  ss 
notice  at  all,  and  no  wall  round  the  pit,  as  there  was  round  the  garden  of  tki 
present  defendant,  which  in  itself  operated  as  notice. 

But  Brock  v.  Capelond^  I  £sp.  203,  seems  decisive ;  for  the  defendant  ia 
that  case  having  placed  a  laige  dog  for  the  protection  of  his  yard,  the  plainti^ 
not  a  trespssser,  but  the  defendant's  foreman,  entering  the  premises  by  night, 
was  bitten  ;  and  Ijord  Kbnyon  held  that  he  could  not  recover  damages. 

No  distinction  can  be  dmwn  between  a  spring  gun  and  a  ferocious  dog;  and 
though  the  defendant  would  not  have  been  justified  in  allowing  him  to  be  at 
laige,  *or,  perhaps,  in  setting  him  on  to  attack  a  trespasser,  yet  it  is  plain  p^«^ 
he  was  authorized  in  chaining  him  up  in  the  yard  for  the  protection  of  )- 
property  during  his  absence.  In  the  case  of  the  furious  bull,  referred  to  by 
ksNTON,  C.  J.,  in  Brock  v.  Copiiand^  there  was  a  pnhlie  footway  over  the 
field  in  which  the  bull  was  placed ;  so  that  the  owner  of  the  field,  in  placiif 
the  bull  there,  was  making  a  use  of  it  inconsistent  witli  the  rights  of  the  public. 

The  main  ground  of  the  defence,  however,  is,  that  the  plaintiff  cannot  recover 
for  an  injury  occasioned  to  him  by  his  own  wrongfiil  act  Conunodum  tx 
ifijtiria  non  oritur;  and  it  is  equally  the  principle  of  our  law,  that  jui  a 
injuria  non  oritur.  If  a  man  place  broken  glass  on  a  wall,  or  spikes  behind  a 
carriage,  one  who  wilfully  encounters  them,  and  is  wounded,  even  though  it 
were  by  night,  when  he  could  have  no  notice,  has  no  claim  for  compensatioo. 
Volenti  non  Jit  injuria.  The  defendant  lawfully  places  a  gun  on  his  own  pro- 
perty ;  he  leaves  the  wires  visible;  he  builds  a  high  wall,  expressly  to  keep 
off  intruders  ;  and  if,  under  those  ciroumstanees,  they  are  permitted  to  recover 
for  an  injury  resulting  from  their  scaling  the  wall,  no  man  can  protect  his  pro- 
perty at  a  distance. 

A  clear  proof  of  the  legality  of  the  practice,  at  the  time  this  action  eosi- 
nienced,  is  afforded  by  the  passing  of  the  recent  act,  against  setting  spring  guns, 
except  in  houses  and  by  night.  That  act  is  not  declaratory,  but  prohibitory ; 
and  when  a  statute  is  prohibitory,  it  is  a  legislative  admiasion  that  the  act  pRh 
hibiled  was  not  an  offence  before. 

If^lde^  in  reply.  The  statute  is  declaratory  as  to  setting  guns  without  notioe, 
and  prohibitory  as  to  setting  them,  even  with  notice,  except  in  the  dwelBi^ 
honse  at  night.  In  Brock  v.  Copeiand  the  dog  was  plaoed  for  the  protectiefl 
of  the  dwelling-house,  and  the  party  *attaoked,  being  the  defendant's  r«|uo 
foreman,  knew  that  that  the  dog  was  there ;  and  in  Blithe  v.  Thpham  ^ 
the  pit  was  not  dug  for  the  purpose  of  doing  mischief,  but  in  the  necessary  cul- 
tivation and  enjoyment  of  the  defendant's  property.  The  maxim  tfoUnti  nm 
Jit  injuria  has  no  application  in  the  present  case,  as  the  plaintiff  had  no  netioe 
of  the  penalty  which  he  incurred ;  the  notice  being  expressly  wiihhcdd,  lest  il 
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shoald  deter  persons  from  eitteritig«  j.  «.,  lest  it  should  make  them  ttnwining  io 
subject  themselves  to  the  injury  prepared  for  them. 

No  illastration  can  be  drawn  from  the  use  of  spikes  and  broken  glass  ou 
walls,  &c.  These  are  mere  preventives,  obvious  to  the  sight, — ^unless  the  tres- 
passer ehoosn  a  time  of  darkness,  when  no  notice  could  be  available, — mere 
prevent! /es,  injurious  only  to  the  persevering  and  determined  trespasser,  who 
can  calculate  at  the  moment  of  incurring  the  danger  the  amount  of  suffering 
he  is  about  to  emhare,  »nd  who  will,  eonsequenily,  desist  from  his  enterprise 
whenever  the  anticipated  advantage  is  outweighed  by  the  pain  which  he  must 
endure  to  ohtnin  it 

Bkst,  C.  J.     I  am  »f  opinion  that  this  action  is  maintainable.     If  any  thing 
which  fell  from  me  in  JloU  v.  H^Ukn  were  at  variance  with  the  opinion  I  now 
express,  I  should  not  hesitate  to  retract  it ;  but  the  ground  on  which  the  iuds- 
ment  of  the  Court  turned  in  that  case,  is  decisive  of  the  present;  and  I  snould 
not  have  labored  the  point  that  the  action  was  not  maintainable  in  that  case  on 
the  ground  that  the  plaintiff  had  received  notice,  unless  I  had  deemed  it  main- 
tainable if  no  notice  had  been  given.     Abbott,  C.  J.,  says:  ** Considering  the 
present  action  merely  on  the  ground  of  notice,  and  leaving  untouched  the 
general  question  as  to  the  liability  incurred  by  placing  such  engines  as  these, 
where  no  notice  is  brought  home  to  the  party  injured,  I  am  of  opinion  that  this 
*64n  *^^^^"  cannot  be  maintained.**     Batlbt,  J.,  *says:  •'This  is  a  case  in 
^  which  the  plaintiff  had  notice  that  there  were  spring  guns  in  the  wood.** 
^  The  declaration  assumes  the  law  to  be,  not  that  the  mere  act  of  placing  these 
guns  in  a  man*s  own  ground  is  illegal,  and  punishable  by  indictment,  but  that 
a  party  doing  that  act  may  be  liable  to  an  action,  provided  he  does  not  take  due 
and  proper  means,  by  giving  notice,  to  prevent  the  injury  which  those  engines 
are  calculated  to  produce.'*     Holroyd,  J.,  says :  *<  I  am  of  opinion  that  this 
action  is  not  maintainable,  on  the  ground  that  the  plaintiff  bad  notice  that  the 
spring  guns  were  placed  in  the  wood  in  question.       **8o  far  as  he  was  con- 
cerned, the  cause  of  the  mischief  eonld  not  be  considered  as  latent,  and  the  act 
of  letting  off  the  gun,  which  was  the  consequenee  of  his  treading  on  the  wire, 
must  be  considered  wholly  as  his  act,  and  not  the  act  of  the  person  who  placed 
the  gun  there.'*     And  1  am  reported  to  have  said,  expressly,  **  Humanity 
requires  that  tiie  fullest  notice  possible  should  be  given,  and  the  law  of  England 
will  not  sanction  what  is  inconsistent  with  humanity.'* 

It  has  been  argued  that  the  law  does  not  compel  every  line  of  conduct  which 
humanity  or  religion  may  require ;  but  there  is  no  act  which  Christianity  for- 
bids, Uiat  the  law  will  not  reach:  if  it  were  otherwise,  Christianity  would  not 
be,  as  it  has  always  been  held  to  be,  part  of  the  law  of  England.     I  am,  there- 
fore, clearly  of  opinion  that  he  who  sets  spring  guns,  without  giving  notice,  is 
guilty  of  an  inhuman  act,  and  that,  if  injurious  consequences  ensue,  he  is  liable 
to  yield  redress  to  the  sufferer.     Bnt  this  case  stands  on  grounds  distinct  from 
any  that  have  preceded  it     In  general,  spring  guns  have  been  set  for  the  pur- 
pose of  deterring;  the  defendant  placed  his  for  the  express  purpose  of  doing 
injury;  for,  when  called  on  to  give  notice,  he  said,  **  If  I  give  notice,  I  shall 
not  catch  him."     He  intended,  therefore,  that  the  gun  should  be  discharged, 
*6421  ^^^^  ^^^  *^^  contents  should  be  lodged  in  the  body  of  his  victim,  for 
-'  he  could  not  be  caught  in  any  other  way.     On  these  principles  the 
action  is  clearly  maintainable,  and  particularly  on  the  latter  ground.    The  only 
thing  which  raised  any  doubt  in  my  mind  was  die  recent  act  of  parliament; 
i^nd  if  that  had  been  purely  prohibitory,  there  would  be  great  weight  in  the 
argument  which  has  been  raised  on  it;  because  in  a  new  prohibitory  law  we 
have  the  testimony  of  the  legislature  that  there  was  no  previous  law  against  the 
thing  prohibited.     But  the  act  is  declaratory  as  to  part,  and  prohibitory  as  to 
part ;  declaratory  as  to  the  setting  of  spring  guns  without  notice,  and  the  word 
"  declared"  is  expressly  introduced ;  prohibitory  as  to  setting  spring  guns,  even 
^ith  notice,  ezeept  in  dwelliog-houses  by  night    As  to  the  case  of  Brock  v. 
Vol.  Xin.— 86  8  G 


674  Bird  r.  HoLBROOK.    E.T.  1838.  [642 

Caoelandj  Lord  Ksnton  proceeded  on  the  groand  that  the  defendant  had  a 
right  to  keep  a  dog  for  the  preservation  of  his  hoaae,*and  the  plaintiff*  who  was 
his  foreman,  knew  where  the  dog  was  stationed.  The  case  of  the  furious  boll 
is  altogether  different ;  for  if  a  man  places  such  an  animal  where  there  is  % 
public  footpath,  he  interferes  with  the  rights  of  the  public.  What  would  be  the 
determination  of  the  Court  if  the  bull  were  placed  in  a  field  where  there  is  no 
footpath,  we  need  not  now  decide ;  but  it  may  be  observed,  that  he  must  be 
placed  somewhere,  and  is  kept,  not  for  mischief,  but  to  renew  .bis  species; 
while  the  gun  in  the  present  case  was  placed  purely  for  mischief.  The  case 
of  the  pit  dug  on  a  common  has  been  distinguished,  on  the  ground  that  ike 
owner  had  a  right  to  do  what  he  pleased  with  his  own  land,  and  the  plaintif 
could  show  no  right  for  the  horsQ  to  be  there. 

Those  cases,  merefore,  do  not  apply  to  one,  where  an  instrument  is  pboed 
solely  for  a  bad  purpose.  In  Deane  v.  Clayton,  1  incline  to  the  opiokm 
expressed  by  *my  brothers  Pabk  and  Burrouoh.  But  in  Deane  v.  r^^^ 
dayton,  the  plaintiff*,  the  master  of  the  dog,  had  a  right  to  hunt  in  the  ^ 
wood  adjoining  that  in  which  the  dog  was  spiked ;  there  was  no  visible  bound- 
ary between  the  two  woods ;  the  manner  in  which  the  plaintiff  and  defendant 
occupied  their  respective  properties  was  evidence  of  an  understanding  between 
them  that  the  enjoyment  should  be  mutual;  and  the  dog  was  impelled  onwards 
by  his  natural  instinct  in  pursuit  of  the  game.  Lookii^  at  the  authorities, 
therefore,  Deane  v.  Clayton  is  out  of  the  question ;  and  Ilott  v.  ffVks  is  an 
authority  in  point  But  we  want  no  autliority  in  a  case  like  the  present;  we 
put  it  on  the  principle  that  it  is  inhuman  to  catch  a  man  by  means  which  may 
maim  him  or  endanger  his  life,  and,  as  far  as  human  means  can  go,  it  is  the 
object  of  English  law  to  uphold  humanity,  and  the  sanctions  of  religion.  It 
would  be,  indeed,  a  subject  of  regret,  if  a  party  were  not  liable  in  damages, 
who,  instead  of  giving  notice  of  the  employment  of  a  destructive  engine,  or 
removing  it,  at  least,  during  the  day,  expressed  a  resolution  to  withhold  notice, 
lest,  by  affording  it,  he  should  fail  to  entrap  his  victim. 

Park,  J.  I  adhere  to  the  judgment  I  gave  in  Deane  ▼.  Clayton^  but  shall 
confine  myself  at  present  to  the  facts  before  the  Court.  Whether  the  recent 
act  of  parliament  be  altogether  a  new  law,  or  only  declaratory  of  the  old«  1 
abstain  from  deciding;  certainly,  as  far  as  it  makes  the  setting  spring  guns  with 
notice  an  offence,  it  seems  to  be  a  new  law ;  but,  in  the  present  case,  1  found 
my  decision  on  the  circumstance  of  the  defendant  having  omitted  to  giire  notice 
of  what  he  had  done,  and  his  even  expressing  a  desire  to  conceal  it.  In  lUlt 
▼.  ffVkSt  the  whole  Court  proceeded  on  the  ground  that  the  plaintiff  had  had 
notice:  and  in  Deane  v.  Clayton  *there  was  notice,  but  under  the  cir-  rm^A 
cumstances  it  could  not  be  said  to  have  been  brought  home  to  the  tres-  *- 
passer.  It  has  been  contended,  that  though  notice  may  deprive  a  party  who 
has  received  it  of  any  right  to  recover,  yet  that  it  has  nowhere  been  decided 
that  it  is  imperative  on  the  party  using  the  engine  to  give  notice.  But  in  Ihtt 
V.  ff'ilkM,  the  Court,  one  and  all,  decide  on  the  ground  of  notice,  and  Abbott, 
C.  J.,  closes  his  judgment  thus:  **  Considering  the  present  action  merely  on 
the  ground  of  notice,  and  leaving  untouched  the  general  question  as  to  the  liabi- 
lity incurred  by  placing  such  engines  as  these,  where  no  notice  is  brought  home 
J®  i  f^^^y  ^"jured,  I  am  of  opinion  that  this  action  cannot  be  maintained." 
It  has  been  asked,  where  has  it  been  laid  down  that  notice  must  be  given  1  1 
answer,  by  Abbott,  C.  J.,  in  the  passage  I  have  just  read;  and  by  Baylbt,  J., 
m  the  same  case :  •*  Although  it  may  be  lawfiil  to  put  those  instruments  on  a 
man  s  own  ground,  yet,  as  they  are  calculated  to  produce  great  bodily  injury 
to  innocent  persons,  (for  many  trespassers  are  comparatively  innocent,)  it  i 
necessary  to  aive  as  much  notice  to  the  public  as  you  can,  so  as  to  put  people 
on  their  guard  against  the  danger."  One  case  precisely  in  point  has  not  beta 
nniV  ^Jl'^  "n,^**  °^  Ay  V.  fThifJield,  3  B.  &  A.  308,  in  the  argument  in 
MOif  ▼.  §ruk$.    There  the  plaintiff,  a  boy,  havmg  entered  the  defendant's  pie- 
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misefl  for  the  purpose  of  enttiag  a  stick,  was  shot  oy  a  spring  gun,  for  which 
iojary  he  recovered  120f.  damages  at  the  Warwick  Saminer  Assizes,  1807, 
before  Richards,  C.  B.,  and  no  attempt  was  made  to  disturb  the  verdict. 

BuRRovoH,  J.    The  common  understanding  of  mankind  shows,  that  notice 
ought  to  be  given  when  these  means  of  protection  are  resorted  to ;  and  it  was 
^^ . .-.  formerly  *the  pracdce  upon  such  occasions  to  give  public  notice  in 
-■   market  towns.     But  the  present  case  is  of  a  worse  complexion  than 
those  which  have  preceded  it ;  for  if  the  defendant  had  proposed  merely  to  pro- 
tect his  property  from  thieves,  he  would  have  set  the  spring  runs  only  by  night. 
The  plaintiff  was  only  a  trespasser :  if  the  defendant  had  been  present,  he 
would  not  have  been  authorized  even  in  taking  him  into  custody,  and  no  man 
can  do  indirecdy  that  which  he  is  forbidden  to  do  di reedy.     I  held  that,  in 
Dean€  r.  Clayton.     There,  the  defendant  was  owner  and  occupier  of  a  wood 
adjoining  a  wood  of  Mr.  Townshend's,  and  divided  from  it  by  a  low  bank  and 
a  shallow  ditch,  not  being  a  sufficient  fence  to  prevent  dogs  m>m  passing  from 
one  wood  into  the  other.     There  were  public  footpaths  without  fences  through 
the  defendant's  wood.    The  defendant,  to  preserve  hares  in  his  wood,  and 
prevent  them  from  being  killed  therein  by  dogs  and  foxes,  kept  iron  spikes 
screwed  and  fastened  into  several  trees  in  his  wood,  each  spike  having  two 
sharp  ends,  and  so  placed  that  each  end  should  point  along  the  course  of  a 
hare-path,  at  such  a  height  from  the  ground  as  to  allow  a  hare  to  pass  under 
them  without  injury,  but  to  wound  and  kill  a  dog  that  might  happen  to  run 
a^inst  one  of  the  sharp  ends.     The  defendant  kept  notices  printed  on  boards 
placed  at  the  outsides  of  the  wood,  that  steel  traps,  spring  guns,  and  dog  spikes 
were  set  in  the  wood  for  vermin.     But  the  plaintitT,  widi  Mr.  Townshend*s 
permission,  being  out  shooting  in  his  wood  with  a  valuable  pointer,  and  a  hare 
which  was  started  beiuf  pursued  by  the  dog  over  the  bank  and  ditch,  into  the 
defendant's  wood,  the  dog  ran  against  one  of  the  sharp  spikes,  and  was  killed, 
although  plaintiff  endeavored  to  prevent  him  from  entering  the  defendant's 
wood. 

•fUAl       ^^^9  ^'^  notice  whatever  was  given,  but  the  defendant  *artfully 
-I  abstained  from  giving  it,  and  he  must  take  the  consequence. 

Gasblbb,  J.    After  the  decision  in  Ihtt  v.  fFUks^  it  is  impossible  to  say  that 
this  action  is  not  maintainable. 

Judgment  for  the  plaintiff. 


HARRIS  et  al.  v.  BEAVAN. 

Tha  assignee  of  the  reverfion  ■aing  defendant  in  eovenant,  tlUged  that  the  feasor  was 

aeiaed,  (witkont  staling  of  what  eatate,)  and  being  ao  aeiaed,  deviaed  to  plaintiff  in  (et. 
After  verdict :  Held,  a  aaffieient  allegation  of  title. 

Thb  declaration  stated,  that  Charies  Bartholomew  being  seised  of  one  nndi* 
vided  moiety  of  certain  tenements,  by  an  indenture  of  1784,  between  Charles 
Bartholomew  of  the  first  part,  Arehdall  Harris  of  the  second,  Eleanor  Harris 
of  the  third,  and  John  Paggett  of  the  fourth,  tbev,  Charies,  Arehdall,  and 
Eleanc^,  demised  the  tenements  to  John  Paggett  for  forty-five  years,  at  the 
yeariy  rent  of  40/.,  yielding  to  the  said  Charles,  in  respect  of  the  said  moiety, 
201.  yearly :— covenant  by  John  Paggett  with  Charles  Bartholomew,  his  heirs 
and  assigns,  to  pay  to  him  the  rent  of  SO/.*  in  respect  of  the  said  moiety :  eove* 
nant  with  Charies,  Arehdall,  Eleanor,  and  their  netrs  and  assigns*  to  lepair:*- 

That  Paggett  entered,  and  that  afterwards  his  mtetcst  and  term  of  yean  yet 
toeome  vested  in  the  defendant  by  assiginiienty  and  that  ddeadant  enteied. 
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And  in  Mraham$  y.  Bunn^  4  Burr.  2264,  it  is  laid  down,  that  where  lb 
interest  is  doobtfuU  the  objection  must  go  to  the  credit  rather  than  the  compe- 
tency of  the  witness.  The  verdict,  too,  in  this  cause  would  never  have  beea 
evidence  against  Buckman  ;  for  in  an  action  between  WiUon  and  Bockman  it 
would  have  been  res  inter  alios  ge$ta^  and  the  defendants  could  only  ane  Wil- 
son, not  Buckman.     He  being  competent,  the  releases  were  unnecessary. 

Best,  C.  J,  I  am  clearly  of  opinion  that  the  defendants  could  not  see 
Buckman :  any  action  they  could  have  maintained  in  ease  the  plaintiff  kid 
recovered,  mast  have  been  brought  against  Wilson,  under  whom  *ihey  r^ff^ 
claimed ;  if  so,  no  release  was  necessary  from  them  to  Buckman.  I  L  ^^ 
doubt  whether  a  release  were  necessary  even  from  Wilson ;  because,  if  lo^  it 
would  be  necesssry  in  many  cases  for  a  hundred  persons  lo  release  in  sneees- 
sion ;  and  it  is  better  that  objections  to  die  competency  of  a  witness  on  tltt 
score  of  interest  should  be  confined  to  his  interest  in  the  immediate  cause. 
But  if  it  were  necessary  for  Wilson  to  release,  I  am  of  opinion  that  be  bai 
sufficiently  done  so.  Where  at  the  time  the  instrument  is  executed  the  traas- 
action  has  occurred  out  of  which  the  future  action,  if  any,  is  to  arise  agaiast 
the  witness,  there  is  no  reason  why  a  party  should  not  bar  himsdf  with  reaped 
to  that  transaction,  though  it  might  be  otherwise  with  respect  to  causes  of 
action  which  had  not  arisen  at  the  time  the  release  was  executed. 

Park,  J.  I  confine  my  opinion  to  the  last  point :  the  witness  was,  at  aD 
events,  rendered  competent  by  the  release  from  Wilson.  Morris  and  hk  part- 
ner could  never  have  sued  the  witness,  and  Wilson,  who  might  perhaps  hare 
been  placed  in  a  situation  to  sue  him,  has  effectually  released  every  claim  to 
arise  out  of  the  transaction  in  dispute. 

BvRROuoB,  J.,  declined  to  deliver  any  opinion. 

Gasilbb,  J.  The  defendants  could  not  sue  Buckman,  and  therefore  it  b 
unnecessary  to  say  whether  the  first  release  were  valid  or  not,  though  I  am 
inclined  to  think  it  was,  because  it  related  to  a  transaction  in  which  the  three 
releasors  were  all  concerned.  But  as  an  action  could  only  have  been  maia- 
tained  against  Buckman  by  Wilson,  his  release  is  sufficient. 

Rule  absolute. 


»R0UTLED6£  v.  GRANT.  [•eftd 

1.  Defendant  having  offered  to  purchase  a  hoase,  and  to  aive  plainttil  ata  weeka  (or  a 
definitive  anawer,  Held,  that  before  the  offer  waa  accepted,  the  defendant  might  retract 
it  at  any  time  during^  the  six  weeks. 

2.  Averment,  that  plaintiff  waa  entitled  to  a  term  of  thirty-two  years  in  the  preraiaet, 
under  a  contract  with  A.,  and  that  plaintiff  having  agreed  to  take  the  premises,  defend* 
ant  was  ready  to  grant  him  a  Icaae  of  thirty-one  years : 

Plaintiff  having  only  twelve  years*  term  in  the  preroiaes,  and  showing  no  written  contract 
with  H.  for  a  term  of  thirtv-two  yeara.  Held,  a  material  variance. 

3.  Defendant  offered  to  purchaae  a  house  upon  certain  terma,  **  possession  to  be  fiven  oa 
or  before  the  25ih  of  July :"  plaintiff  agreed  to  the  terms,  and  said  he  woald  give  poe* 
aession  on  the  lat  of  Auguat :  Held,  no  acceptance  of  defendant's  offer. 

AssuMPsrr.  The  declaration  stated  (first  count)  that  the  plaintiff  was  pos- 
sessed of  a  term  in  a  dwelling-house,  to  expire  25th  of  December,  1856;  aad 
that  defendant  agreed,  on  the  29th  of  April,  1826,  upon  receiving  a  lease  for 
twenty-one  years,  at  260/.  a  year  rent,  with  the  option  of  haying  the  noe 
extended  to  thirty-one  years,  on  giving  six  months*  notice,  and  upon  having 
possession  on  the  26ih  of  July  then  next,  to  pay  plaintiff  27501.,  and  take  the 
fixtures  at  a  valuation. 
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Averment  of  plaintiflT's  readiness  to  grant  the  lease.  Breach;  refusal  to 
accept  it,  and  to  take  the  fixtures  at  a  valuation;  and  non-payment  of  the  2750/. 

The  second  count  alleged  the  plaintiff  to  be  entitled  to  a  certain  term,  to  wit« 
a  term  of  thirty-two  years,  in  the  dwelling-house,  under  a  certain  contract 
between  the  plaintiff  and  Anthony  Hermon,  who  was  authorized  in  that 
behalf;  and  then  stated  the  agreement  with  the  defendant,  and  the  breach,  as 
before. 

The  third  count  alleged  plaintiff  to  be  possessed  of  the  residue  of  a  certain 
term,  to  expire  25th  of  December,  1856;  and  the  agreement,  tender  of  lease  to 
defendant,  and  breach,  as  before. 

At  the  trial  before  Best,  C.  J.,  London  sittings  aAer  Michaelmas  term,  it 
*II541  ^PP®'^^*  ^^^  ^^  ^®  ^^^  o^  March,  *1825,  the  plaintiff  received  a  note 
J  from  the  defendant  touching  the  premises,  in  these  terms  >-* 

**Mr.  Grant's  proposal. 

<*To  pay  a  premium  of  2750/.,  upon  receiving  a  lease  for  twenty-one  years, 
with  the  option  (upon  giving  six  months*  previous  notice  to  the  landlord  or  his 
agent)  of  having  the  time  extended  to  thirty-one  years,  paying  the  same 
yearly  rent  as  before,  for  such  extended  term  of  ten  years  beyond  twenty-one 
years. 

•«  Rent,  250/. 
Mr.  Grant  to  pay  for  the  fixtures  at  a  valuation,  possession  to  be  given  on 
or  before  the  25th  of  July  next,  to  which  time  all  taxes  and  outgoings  are  to  be 
discharged  by  Mr.  RouUedge;  and  a  definitive  answer  to  be  given  within  six 
weeks  from  the  ISdi  of  March,  1825," 

The  plaintiff,  who  at  this  time  had  only  a  term  of  twelve  years  in  the  pre- 
mises, had  to  apply  to  his  landlord  for  a  new  lease,  before  he  was  in  a  condi- 
tion to  accept  the  defendant's  offer.     The  plaintiff  having  come  to  an  under-' 
standing  with  his  landlord,  wrote  the  following  note  to  the  defendant:— 

**Mr.  Routledge  begs  to  say  that  he  accepts  Mr.  Grant's  offer  for  his  house« 
No.  59,  St.  James's  Street,  and  that  he  will  give  Mr.  Grant  possession  on  the 
1st  of  August  next. 
**  Sl  James's  Street,  6th  April,  1825, 

'« Mr.  R.  will  esteem  it  a  particular  favor  if  Mr.  Grant  will  not,  for 
the  present,  name  the  subject  to  any  one." 

The  defendant  returned  the  following  answer: — 

••7th  April,  1825. 

MSir, — ^I  received  your  note  last  night  and  hasten  to  acquaint  you,  that 
•ARRl  ^^^^"S  considered  as  confidential  *the  negotiation  respecting  your  house, 
J  I  had  mentioned  it  to  no  one;  but,  upon  consulting  with  a  friend  this* 
morning,  in  whose  opinion  I  have  more  confidence  than  my  own,  I  am  advised, 
for  some  reasons  which  had  not  occurred  to  myself,  not  to  think  of  taking  a 
house  in  Su  James's  Street  for  a  dwelling-house.  May  I  therefore  request 
you  to  permit  me  to  withdraw  the  proposal  I  made  to  you  about  it?  I  am  in 
hopes  you  will  make  no  hesitation  to  do  this,  when  you  consider  the  spirit  of 
candor  and  openness  in  which  it  was  made  to  you.  But  should  it  be  other- 
wise, as  I  am  the  last  that  would  willingly  act  with  inconsistency,  I  will 
willingly  refer  the  question  to  friends  for  decision,  and  abide  by  their  opinion 
of  the  case. 

••I  have  the  honor  to  be,  &c., 

«« Mr.  Thomas  Routledge."  **AIex.  Grant. 

To  this  the  plaintiff  replied  as  follows :— - 

••8th  April,  1825. 
••Sir^— In  answer  to  your  letter  of  yesterday,  I  beg  to  state,  that,  relying 
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npoa  iFoiir  performing  Um  agreeoieat  for  the  parebate  of  my  hmme  in  8l 
Jamea't  Street*  I  have  taken  another  houae,  and  made  arrangemflnla  which  1 
cannot  wUboul  great  loea  relinguuh.  I  hflfe,  therefore,  that  yon  wiU  not  wnh 
me  to  withdraw  it. 

•^  I  am,  fte., 
•«Alexander  Grant,  Eeqoire."  •^Thoa.  Bondfl^e. 

The  defendant  rejoined,^ 

««9th  April,  1829. 

MSir, — Yoar  note  of  yesterday  enrpriaed  me,  being  altogether  at  ▼arianet 
with  yoar  conversation  with  me  two  or  three  hoars  previous  to  yoar  nde, 
dated  on  the  ^evening  of  6th,  in  which,  you  must  reeoHeet,  yon  one  pM«|t 
moment  decUired  yourself  off;  and»  finally,  you  went  away  to  have  the  1- 
opinion  of  Mrs.  Routledge,  about  the  answer  you  were  to  send  me.  How, 
therefore,  you  can,  under  such  circumstances,  sufier  loss  and  inoonvenieocc 
from  my  declining  to  proceed  further  in  the  treaty,  I  am  at  a  loss  lo  imagine; 
and  I  was  in  hopes  you  would  have  been  satisfied  with  what  I  had  statnl  n 
reply  to  your  first  note,  to  have  had  the  liberality  of  letting  the  matter  drop^ 
But  if  that  should  not  be  your  intention,  I  have  only  to  add,  that  yon  may  pn>> 
eeed  with  your  claim  for  *  loss  and  inconvenience'  as  yon  may  Uiink  most 
advisable, 

*«  I  am,  Ac 

••Alex.  Gmnt. 

^  Mr.  Thomas  Routledge.*' 

The  plaintiff  after  this  surrendered  the  existing  lease  to  his  landlord,  and 
obtained  from  him  a  new  one,  dated  the  21st  of  April,  1825,  from  the  25th  of 
December,  1824,  for  thirtv-two  years,  for  the  same  clear  yearly  rent  of  2501^ 
payable  quarterly;  in  which  the  covenants  on  the  part  of  the  lessee  were 
similar  to  those  in  the  former;  and  then  wrote  the  defendant  the  following 
letter : — 

*«  Sir, — Upon  referring  to  my  letter  to  you  of  the  6th  instant,  accepting  your 
offer  for  my  house,  No.  69  St.  James's  Street,  I  perceive  that  I,  by  mistake, 
stated  that  I  would  give  possession  on  the  Ist  day  of  August  next.  By  ynur  offer, 
you  state  that  possession  is  to  be  given  on  or  before  the  25th  of  July  next; 
and  I  inform  you  that  I  am  ready  to  give  you  possession,  according  to  yoor 
proposal. 

*^  I  am,  Ac, 

*"  Thos.  Routledge. 
*«20th  April,  1825." 

^This  letter,  on  the  day  it  was  dated,  was  delivered  at  the  defendant's  rggs- 
house;  and  the  keys, and  a  lease  of  the  premises  in  question. according  ^ 
to  the  agreement,  were  tendered  to  him  before  the  25th  of  July,  but  rejected. 

The  six  weeks,  from  the  18th  of  March,  1825,  within  which,  by  the  defead- 
ant's  proposal,  a  definitive  answer  was  to  be  given,  expired  on  the  1st  of 
May,  1825. 

Upon  these  facts  it  was  objected,  first,  that  the  plaintiff  being  allowed  six 
weeks  to  accept  or  reject  the  defendant's  offer,  the  defendant  was  entitled,  also, 
until  it  was  accepted,  to  retract  it,  at  any  period  before  the  expiration  of  the  six 
weeks ;  that  there  was  no  acceptance  of  the  terms  proposed,  till  the  29ih  of 
April,  which  came  too  late,  the  defendant  having  retracted  his  proposal  on  the 
9th.  Secondly,  that  the  plaintiff  had  not,  before  the  defendant  withdrew  his 
proposal,  any  such  interest  in  the  premises  as  he  was  alleged  to  have  in  the 
declaration,  or  as  would  have  enabled  him  to  accede  to  that  proposaL  The 
plaintiff  was  thereupon  nonsuited,  with  leave  to  move  the  Court  to  set  the 
nonsuit  aside. 
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7\Mddy^  Seijty  accordingly  obtained  a  rule  wM  te  aet  aside  this  nonsuit ;  and 
^VUde^  Serjt.*  showed  cause.  Thefe  was  no  valid  contract  binding  on  both 
parties,  l^y  the  terms  of  the  defendant's  proposaU  the  plaintiff  had  six  weeks 
to  accept  or  reject  it,  and  the  parties  would  not  have  been  on  an  equal  footings 
if  the  defendant  had  not  the  privilege  of  withdrawing  his  proposal  during  the 
same  period :  having  finally  withdrawn  it  on  the  Qth  of  April,  the  plaintiff's 
acceptance  on  the  1^9ih  came  too  late,  the  acceptance  on  the  6th  being  out  of 
*fi5ftl  the  question,  as  not  acceding  to  the  terms  offered  by  the  defendant.  ^Km- 
-^  ntdy  V.  Zee,  3  Meriv.  454,  has  decided,  that  an  acceptance  varying  in 
any  Je^rree  from  the  terms  of  an  offer,  is,  in  effect,  no  acceptance ;  and  Adam$ 
v.  Lindseli^  1  B.  &  A.  681,  confirms  the  principle  established  in  OseAe  v. 
OxUi/^  3  T.  R.  653,  that  a  party  who  allows  time  for  the  acceptance  of  an 
offer,  may  reuract  before  it  is  accepted.  But  the  plaintiff,  at  the  time  of  the 
defendant's  offer,  and  up  u>  the  period  of  withdrawing  it,  had  no  such  interest 
in  the  premises  as  that  stated  in  the  declaration,  nor  even  such  as  could  have 
enabled  him  to  meet  the  proposal ;  he  had  only  a  term  of  twelve  years  when 
he  agreed  to  grant  tliirty*one.  On  the  ground  of  variance,  therefore,  the  nonsuit 
cannot  be  impeached. 

Thddy  and  Jones^  Seijts.,  in  support  of  the  rule.  The  defendant's  offer  was 
made  on  good  consideration;  namelyt  that  the  plaintiff  should  procure  him  a 
term  of  thirty-one  years  in  the  premises ;  and  a  party  cannot  retract,  during  tba 
time  which  he  allows  for  deliberation,  an  offer  made  on  good  consideration. 
Cooke  V.  OxUy^  was  determined  on  the  ground  that  the  bargain  was  nudum 
pactum^  and,  therefore,  without  consideration.  Lord  KnifTON  said,  **  ai  the 
time  of  entering  into  the  contract,  the  engagement  was  all  on  one  side ;  the 
other  party  was  not  bound ;  it  was,  therefore,  nudum  padttm,*^  And  Bitllbb, 
J.,  put  it  on  the  ground,  that  it  ought  to  have  been  staled,  that  the  defendant 
(who  was  allowed  till  four  o'clock  to  consider  whether  or  not  he  would  buy 
goods  on  the  terms  offered)  **  did  agree  at  four  o'clock  to  the  terms  of  the  sale : 
from  which  it  may  be  inferred,  that  if  such  a  statement  had  been  made  in  the 
declaration  and  proved,  the  defendant  would  have  been  liable  for  refusing  to 
perforin  his  contract. 

^650*1  *'^  ^^^  present  case,  there  is  a  sufficient  consideration,  and  a  suffi* 
^  cient  averment  and  proof  of  the  plaintiff's  agreeing  to  the  terms  of  the 
contract  before  the  expiration  of  the  time  limited.  In  Mom*  v.  lAndaeU^  iho 
defendants  were  held  to  be  bound  by  an  offer  to  sell  upon  receiving  an  answer 
in  course  of  post,  although  by  accident  the  answer  did  not  arrive  till  two  days 
aAer  the  next  pos^  and  the  defendants  had,  in  the  mean  Ume,  sold  the  goods  to 
a  third  person. 

With  respect  to  the  alleged  variance,-^!  is  sufRcicnt  that  the  plaintiff  had  a 
term  at  his  disposal ;  the  time  when  it  was  to  expire  was  immaterial,  and  the 
allegation  that  it  was  to  expire  in  1756  may  be  rejected  as  surplusage.  In 
Carvick  v.  Bhgrave^  1  B.  &  B.  536;  4  B.  M.  303,  where  the  assignee  of  the 
lessor  declared  in  covenant  against  the  lessee,  that  the  lessor  at  the  t^  me  of 
granting  the  lease  was  possessed  of  the  premises  for  the  remainder  of  a  term 
of  twenty«two  years,  commencing  from  the  35th  of  December,  1797 ;  and  the 
lessee  pleaded  that  the  lessor  was  not  at  the  time  of  the  lease  possessed  of  the 
remainder  of  the  term  in  manner  and  form  as  the  dedaration  alleged,  Dallas, 
0.  J.,  said,  ^  it  is  objected,  *  that  by  this  plea  the  precise  extent  of  the  term 
stated  in  the  declaration  is  put  in  issue,  and  that  the  plaintiff's  case  would  be 
defeated,  if  it  appeared  that  his  term  was  not  of  the  precise  extent  alleged.'  But 
we  think  such  consequence  will  not  follow :  the  plea  puts  ir  issue  the  subsUince 
of  the  allegation,  and  the  substance  of  it  is,  that  the  lessor  being  possessed  of  a 
term,  made  a  derivative  demise  to  the  plaintiff." 

It  is  sufficient  if  the  party  has,  at  the  time  of  the  completion  of  the  contract, 

that  which  he  proposes  to  sell.     And  on  the  29th  of  April,  before  which  time 

Vol.  XUl.- 
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(here  was  *no  complete  contract  in  the  present  case,  the  plaintiff  was  in  r^mmg^ 
possession  of  the  term  he  agreed  to  dispose  of.  *- 

Bbst,  C.  J.  The  nonsuit  was  right  on  both  grounds.  I  put  it  on  the  same 
footing  as  I  did  at  Nisi  Prius.  Here  is  a  proposal  by  the  defendant  to  take 
property  on  certain  terms ;  namely,  that  he  should  be  let  into  possession  in 
July.  In  that  proposal  he  gives  the  plaintilTsix  weeks  to  consider ;  but  if  nz 
weeks  are  given  on  one  side  to  accept  an  offer,  the  other  has  six  weeks  lo  pot 
an  end  to  it.  One  party  cannot  be  bound  without  the  other.  This  was 
expressly  decided  in  Cooke  y.  Oxlfy^  where  the  defendant  proposed  to  selL  at 
a  certain  price,  tobacco  to  the  plaintifT,  who  desired  to  have  till  four  in  the  after- 
noon of  that  day,  to  agree  to  or  dissent  from  the  proposal ;  with  which  terms 
the  defendant  complied ;  and  the  plaintiff  haying  afterwards  sued  him  for  Don- 
delivery  of  the  tobacco,  Lord  Kenton  put  it  on  the  true  ground,  by  sajing, 
^'At  the  time  of  entering  into  this  contract  the  engagement  was  all  on  one  side; 
the  other  party  was  not  bound.'*  Bitllbr,  J.,  said,  **  It  has  been  argued  that 
this  must  be  taken  to  be  a  complete  sale  from  the  time  the  condition  was  com- 
plied with:  but  it  was  not  complied  with;  for  it  is  not  stated  that  the  defend- 
ant did  agree  at  four  o'clock  to  the  terms  of  the  sale ;  or  even  that  the  goods 
were  kept  till  that  time.*'  I  put  the  present  case  on  the  same  ground.  At  the 
time  of  entering  into  this  contract  the  engagement  was  all  on  one  side.  In 
Payne  v.  Cove,  3  T.  R.  148,  it  was  holden  that  the  defendant,  who  had  bid 
at  an  auction,  might  retract  his  bidding  any  time  before  the  hammer  was 
down ;  and  the  Court  said,  *'  The  auctioneer  is  the  agent  of  the  vendor,  and  the 
assent  of  both  parties  is  necessary  to  make  the  contract  binding ;  that  is  signi- 
fied on  the  part  of  the  *seller,  by  knocking  down  the  hammer,  which  r^Q^% 
was  not  done  here  till  the  defendant  had  retracted.  An  auction  is  not  1^ 
unaptly  called  locue  potnitenlim.  Every  bidding  is  nothing  more  than  au  ofler 
on  one  side,  which  is  not  binding  on  either  side  till  it  is  assented  to.  But, 
according  to  what  is  now  contended  for,  one  party  would  be  bound  by  the  offer, 
and  the  other  not,  which  can  never  be  allowed." 

These  cases  have  established  the  principle  on  which  I  decide,  namely,  dut, 
till  both  parties  are  agreed,  either  has  a  right  to  be  off.  The  case  of  ^danu  v. 
lAndeeU  is  supposed  to  break  in  on  them ;  but  I  think  it  does  not,  because  the 
Court  put  it  on  the  circumstance  that  the  offer  was  made  by  the  post,  and  saj, 
"  If  the  defendants  were  not  bound  by  their  offer  when  accepted  by  Che  plain- 
tiffs, till  the  answer  was  received,  then  the  plaintiffs  ought  not  to  be  bound  till 
after  they  had  received  the  notificadon  that  the  defendants  had  received  their 
answer  and  assented  to  it.  And  so  it  might  go  on  mf  infiniium.  The  defend* 
ants  must  be  considered  in  law  as  making  during  every  instant  of  the  time  their 
letter  was  travelling,  the  same  identical  offer  to  Sie  plaintiffs ;  and  then  the  eon- 
tract  is  completed  by  the  acceptance  of  it  by  the  latter."  If  they  are  to  be 
considered  as  making  the  offer  till  it  is  accepted,  the  other  may  say,  *'  make  no 
farther  offer,  because  I  shall  not  accept  it ;"  and  to  place  them  on  an  equal  loot- 
ing, the  party  who  offers  should  have  the  power  of  retracting  as  well  as  the 
other  of  rejecting :  therefore  I  cannot  bring  myself  to  admit  that  a  man  is  bound 
when  he  says,  **  I  will  sell  you  goods  upon  certain  terms,  receiving  your  answer 
in  course  of  post."  However,  it  is  not  necessary  to  touch  that  decision,  for  the 
reasoning  of  the  Court  coincides  with  the  principle  on  which  we  now  deter- 
mine. As  the  defendant  repudiated  the  contract  *on  the  9th  of  April,  r^etjM 
before  the  expiration  of  the  six  weeks,  he  had  a  right  to  say  tliat  the  ^ 
plaintiff  should  not  enforce  it  afterwards. 

But  upon  the  question  of  variance,  we  are  all  of  opinion  that  none  of  the 
counts  apply.  It  is  not  necessary,  perhaps,  that  the  termini  of  the  plaintiff's 
lease  should  be  set  out  with  precision;  but  the  variance  is  fatal,  if  the  plaintiff 
h|tf  not,  at  least,  an  interest  which  will  enable  him  to  perform  his  contract. 
'fhe  variance  is  not  in  words,  but  in  substance.  The  plaintiff  had  no  such 
term  as  that  stated  in  the  first  and  third  counts.    In  the  seeond,  he  states  he 
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had  a  coatraet  for  a  lease;— -sacU  a  contract,  to  be  validi  must  be  in  writing, 
and  he  cannot  be  said  to  have  had  it  unless  he  had  it  in  writing.  But  there 
was  no  evidence  of  any  such  contract;  and,  therefore,  upon  both  grounds,  the 
role  must  be  discharged. 

BuBBOUOH,  J.,t  coincided  in  discharging  the  role  on  the  ground  of  variance. 

Gasslee,  J.  If  this  case  had  rested  on  the  first  point,  I  should  have  wished 
for  lime  to  consider  it;  but  on  the  ground  of  variance,  I  have  no  doubt  that 
this  rule  must  be 

Discharged. 

t  Pass,  J.,  was  absent  at  Chambers. 


•668]  «JONES  et  al.  v.  8TUDD. 

Where,  to  an  action  on  a  bill  of  exchange,  the  defendant  pleaded  a  rambling  demarrable 
plea,  which  appeared  to  be  a  trick  on  the  face  of  it,  the  Court  ordered  it  to  be  struck 
out  on  an  amdavit  of  its  falsehood,  giving  the  defendant  leave  to  plead  de  novo,  and 
requiring  him  to  trjr  at  the  next  sittings. 

Assumpsit.  In  the  first  count  of  the  declaration,  the  plaintifis,  as  indorsees, 
sued  the  defendant  as  drawer  of  a  bill  of  exchange  for  867/.  10«.,  due  Septem- 
ber 27th,  1826;  the  second  and  other  counts  were  for  goods  sold,  money 
lent,  dtc. 

The  defendant  pleaded  non  asiumpnt  as  to  the  second  and  subsequent 
counts,  except  as  to  857/.  10«.,  parcel  of  the  sums  mentioned  in  those  counts; 
and  as  to  the  857/.  10s.  in  those  counts,  actio  nonf  because  after  the  making 
of  the  supposed  promises  in  the  declaration  mentioned,  and  before  the  suit 
commenced,  the  defendant  drew  his  bill  on  Fraser  ic  Co.  in  favor  of  Lupton, 
who  on  the  1st  of  April,  1828,  indorsed  to  plaintiflTs,  whereupon  defendant 
became  liable  to  pay  plaintifis  the  amount;  el  hoc  ver^eare^  dec. 

And  as  to  the  supposed  promise  and  undertaking  in  the  first  count;  that 
before  the  bill  of  exchange  therein  mentioned  became  due,  the  plaintiflTs  indt>r8ed 
the  bill  to  persons  unknown  to  the  defendant*  and  delivered  it  to  them ;  and 
that  it  remained  in  the  hands  of  such  persons;  whereupon  the  defendant 
became  liable  to  pay  them  the  sum  in  the  declaration  mentioned;  ei  hoc  veri' 
ficart^  dec. 

Upon  an  affidavit  by  the  plaintifis,  that  the  bill  indorsed  to  them  by  Lnpton 
on  the  1st  of  April,  a  few  days  after  it  was  made,  had  remained  in  their  hands 
till  it  was  discounted  by  their  bankers ;  but  that  being  afterwards  returned  by 
•BAil  ^®  bankers,  the  plaintifis  gave  *lhem  a  check  for  the  amount,  and  never 
-^  again  put  the  bill  in  circulation;  that  after  it  became  due  they  received 
a  letter  from  the  defendant,  praying  indulgence, 

Taddy,  Serjt.,  obtained  a  rule  ntst,  to  strike  the  second  and  third  pleas  out 
of  the  pleas  pleaded.     Sic. 

Jonc9n  Serjt.,  who  showed  cause,  contended,  that  if  these  pleas  were  struck 
out,  a  part  of  the  declaration  would  be  unanswered ;  and  relied  on  Smith  v. 
Backwell^  ante,  512,  where  the  Court  resolved  not  to  interfere  with  pleas  on 
motion,  unless  they  were  a  mockery  of  the  Court,  or  required  difierent  modes 
of  trial,  or  were  likely  to  perplex  the  plaintiff  unnecessarily  with  nice  points 
of  law. 

The  Court  thought  this  a  plea  of  the  latter  description,  cleariy  demurrable, 
and  a  mere  trick  on  the  fiiee  of  it. 
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Ga«bij»«  J.«  md,  I  IhiAk  this  is  a  proper  tad  iiereUttl  appIieaiioB«  lad  Am 
the  nda  ought  to  be  made  abedule,  with  leave  lor  the  defendaak  tt>  pieiddic 
nava^  upon  hie  undertaking  to  try  after  lenn.  Smkh  v*  Baekwt&  waa  dedM 
with  relerence  to  the  particular  plea  pleaded  in  that  eaae;  biat  the  pmeatoM 
fidli  withia  the  priaeiple  laid  down  in  BlewUi  v.  Marwden^  10  East,  SIT, 
where  the  Court  said*  ^Tbat  there  might  be  oceasioae  where  they  woqUm^ 
eater  into  any  queelion  aa  to  die  truth  of  a  plea  of  judfroeat  reeoveied.  pleaiM 
in  the  usual  form,  upon  motion*  but  await  the  time  for  producing  the  vottvVluB 
such  a  plea  would  be  regularly  disproved ;  *but  tliey  expressed  great  ^^^ 
indignation  against  the  abuse  which  had  grown  up  of  lale«  and  was  eon-  >- 
tinuaily  increasing,  of  loading  and  degrading  the  rolls  of  the  Court  widi  th» 
pleas  of  this  nonsensical  nature,  making  them  the  vehicles  of  indecorous  jett- 
ing; by  which  it  sometimes  happened  that  ttie  time  of  the  Coort,  which  oogbt 
to  be  better  employed,  and  was  sufficiently  engaged  with  the  real  busioesi  of 
the  suitors,  was  taken  up  in  futile  investigations  of  nice  points,  which  mifht 
arise  on  demurrers  to  such  sham  pleas.  And,  therefore,  in  order  effectaiUj  to 
put  a  stop  to  this  practice  in  future,  Uiey  made  the  rules  absolute  in  this  ao4 
several  other  causes,  wherein  the  same  form  of  plea  had  been  filed.** 

Sole  absolntB. 


DIXON  et  al.  v.  HOVILL  et  aL 

Plaintiff  engaged  to  effect  for  defendant  en  inaaranoe  with  each  namee  as  AomU  bt  i» 
defendant  a  aatiafaciioa.  The  voyage  baviog  been  Mrfbrmed*  and  Uie  deiendaot  etim 
baying  required  to  aee  the  namea  on  the  policv :  Held,  that  in  an  action  for  the  preniivffi, 
be  eoald  not  object  that  the  names  of  the  anderwriiera  had  neyer  been  exhibited  to  bia 
fer  his  approval. 

Tbk  delendanlB  being  about  to  send  deals  by  the  plaintiff  *a  ship,  the  Broihen» 
found,  that  in  oonaequenoe  of  reports  agaidst  her  sea^worthiness,  they  could  sol 
effect  an  insurance  on  their  gooda  at  so  low  a  rale  as  if  they  were  sent  hj  i 
ship  of  good  character,  even  of  the  second  class ;  whereupon,  in 
that  they  would  sot  abandon  their  design  to  send  the  deals  by  the 


ahip,  he  undertook  to  effeot  an  ^inauranee  on  the  deals  at  the  ordinuy  rt^ 
rate,  with  namea  to  the  dafendsm'a  satiafaction,  pursuant  to  the  follow*  ^ 
log  agrsement  :•*<• 

«*  Messrs.  Hovitt  and  8ons,«^I  hold  myself  responsible  to  afieet  an  insoraiee 
for  your  goods  on  board  the  Brothers,  (Cape  of  Good  H<^>e,)  valued  WL  ^ 
40t!  per  cent.,  widi  sueh  namea  as  shall  be  to  your  satis&etion,  you  pajisgiod^ 
premium.  Thomaa  Dixoa,  Seaior. 

•*  P.  S. — ^If  the  premium  of  seeoad  elass  Mpt*  insurance  should  exceed  4(M. 
pieraiumt  iuoh  premium  aa  ia  given  we  have  no  objection  to  pay* 

-  J.  HowB." 

The  plaintiffs  being  thus  anthoriied  to  effect  an  insurance  on  the  deih 
effected  an  insurance  in  the  name  of  Hoskin  A  RnsseU*  bndcaa,  for  10Mi<; 
7004  on  the  ship,  and  the  interest  in  the  remaining  300/.  declared  on  dcak* 
The  policy  was  leA  in  the  handa  of  Hoskin  dc  Russei&i  plaintifis'  broken.  tiMi 
the  names  of  the  underwriters  were  never  shown  to  the  defendant.  Tbe  diip 
sailed  in  November,  1836,  and  performed  her  voyage  to  the  Cape  of  Good  Bop* 
in  safety ;  and  the  defendants,  who  knew  that  their  gooda  had  been  um^ 
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never  inquired  abent  the  names  of  the  nnderwrileret  or  took  any  exeeption  to 
th^ir  Buffieiervey.  Having  afkrwarda  refoaed  to  repay  the  plaintiff  the  premium 
whieh  he  had  paid  for  them  on  the  policy^  he  sought  to  recover  the  amount  iA 
this  action  fbr  money  paid  to  the  defendants'  use.  At  the  trial  before  Oasblbb, 
J.,  London  sittings  after  Michaelmas  term,  upon  proof  of  the  foregoin?  facts  a 
verdict  was  found  for  the  pbintiff,  notwithstanding  it  was  ohjectcd,  that  to 
entitle  him  to  claim  against  the  defendants,  he  ought  to  have  exhibited  to  ilie 
defendants  the  names  of  the  underwriiers,  to  ascertain  whether  they  were  sati»- 
*667l  ^^^*'y  ^  ''^^  before  he  eflbcted  the  insurance ;  *and  that  an  authori^ 
-^  to  effect  an  insurance  on  goods  did  not  warrant  the  plaintiffs  to  effect 
an  insurance  on  ship  and  goods.  But  upon  these  objectiona,  E.  ^au^ty  Serjt., 
havint^  obtained  a  rule  ntst  to  enter  a  nonsuit  instead  of  the  verdict, 

f^lde^  Serjt.,  who  showed  cause,  contended,  that  the  obvious  meaning  of  the 
aj^reement  was,  not  that  the  names  of  the  underwriters  should  be  submitted  to 
the  defendants  for  their  approbation,  but  that  they  should  be  names  to  which  no 
person  could  take  exception ;  and  that  the  defendants  having  had  the  advantage 
of  the  policy  without  making  any  objection,  could  not  now  say  they  had  not 
been  satisfied.  With  regard  to  the  authority,  it  had  been  substantially  pur- 
sued ;  for  the  interest  of  the  plaintiffs  in  the  deals  being  declared,  it  was  imma* 
terial  whether  the  insurance  was  separate  or  joined  in  an  insurance  on  the  ship. 

Ztawea,  The  defendants  were  entitled  to  see  the  names  of  the  underwriters, 
before  they  could  be  called  on  for  the  premium.  In  Dotwell  v.  Impey,  I  B.  & 
C.  173,  the  statute  5  G.  9,  c.  80,  having  authorized  commissioners  of  bankrupte 
to  commit  any  person  who  shall  refuse  to  answer  *'  to  the  satisfaction  of  the 
commissioners,"  it  was  holden  not  sufficient  for  a  bankrupt  to  make  such 
answers  to  the  com  nissieners  as  might  generally  be  deemed  satisfactory,  unless 
they  were  actually  satisfactory  to  the  commissioners  themselves.  In  Thirsby 
V.  Ih/botf  3  Mod.  372,  where^by  an  award,  one  of  the  parties  was  to  be  bound 
with  such  sureties  as  the  other  should  approve,  and  they  were  tlien  to  sign 
mutual  releases,  this  was  holden  to  mean,  not  such  sureties  as  should  generally 
*6d8l  ^  esteemed  good,  but  such  as  the  other  party,  upon  their  *being  named, 
-'  should  actually  approve  of;  and  that  as  he  had  the  power  of  dis- 
approving, the  award  was  not  final,  and,  therefore,  void :  and  in  Humphries  v. 
Carvaiho,  16  Bast^  45,  a  sale  of  foods  on  Saturday,  subject  to  the  purchaser's 
approval  of  their  quality  on  Monday,  was  holden  not  to  be  binding  on  the  pur- 
chaser till  the  Monday  had  elapsed  without  his  disapproval.  The  policy,  too, 
being  effected  on  the  ship  and  goods,  was  no  more  within  the  authority  to  effect 
a  policy  on  goods  only,  than  &e  taking  a  large  house  would  be  within  an  au« 
thority  to  take  a  cottage.  The  policy  on  the  ship,  being  necessarily  in  the 
hands  of  the  plaintiff's  broker,  the  defendante  had  no  means  of  tumii^  it  to 
their  own  account ;  they  could  never  have  sued  on  it. 

Park,  J.t  There  is  no  ground  for  the  objection  which  has  been  made.  The 
language  of  the  agreement  is,  **  I  hold  myself  responsible  to  effect  an  insurance 
on  your  goods  on  board  the  Brothers^  (6ape  of  Gkied  Hope,)  valued  300/.,  at 
409.  per  cent.,  with  such  names  as  shall  be  to  your  satisfaction,  you  paying 
such  premium.*'  It  never  was  intended  that  the  names  of  the  underwriters 
should  be  submitted  to  the  defendants,  for  previous  approbation,  but  merely  that 
they  should  be  unexceptionable  names ;  names  of  persons  competent  to  pay  in 
case  of  loss.  Then  the  insurance  was  effected  in  November,  1820;  the 
voyage  to  the  Cape  of  Good  Hope  was  snccesfully  completed ;  the  defendante 
never  called  for  the  names  of  the  underwriters ;  they  had  the  advantage  of  the 
protection  derived  from  the  insurance  during  the  whole  voyage,  and  now  they 
refuse  to  pay  the  premium.  The  objection  has  been  raised  on  the  word  sofis^ 
g^ggg-.  faction,  which  we  are  called  on  to  read  as  approbation.  In  Thirsty  ▼• 
-'  Hclbot,  and  Humphries  v.  Carvalho^  ^approved  is  the  word  employed* 

t  Bssr,  C.  J.,  was  gone  te  Chasobers. 
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Ae  to  DoMwell  ▼.  Impey^  it  ii  a  very  fkr*fetehed  analogj,  to  compare  the  laa- 
giiage  of  a  statute  giving  commiMioners  authority  to  commit  where  an  amwer 
is  not  made  to  their  salisfaction^  with  the  language  of  a  contract,  by  whidi  a 
party  engages  to  procure  a  policy  with  names  to  the  satisfaction  of  Uie  persoo 
insured. 

With  respect  to  the  second  objection,  it  is  entirely  without  weight.  11» 
insurance  was  effected  on  the  goods,  and  though  the  policy  was  in  the  hands 
of  the  broker,  the  defendants  might  hare  sued  on  it,  averring  interest  in  theo> 
selves,  and  a  court  of  equity  would  have  compelled  the  broker  to  produce  it 
for  the  purposes  of  the  suit* 

BuHROUOH,  J.  If  I  had  fully  understood  the  nature  of  the  objection,  I  sboiild 
not  have  concurred  in  granting  a  rule  iitft* 

Gassleb,  J.  Whatever  right  the  defendants  might  originally  have  had  lo 
inquire  into  the  sufficiency  of  the  underwriters,  it  is  too  late  for  them  now  to 
take  the  objection,  after  lying  by  so  long*    The  rule  must  be 

Discharged. 


^ROBERTSON  v.  M*DOUOALL.  [Hm 

The  plaintiff  having  advertiiad  for  sale  a  bond,  ezecated  to  him  b^  the  dafendant,  the 
payment  of  which  had  been  reaiaiad  in  a  long  eouraa  of  litigation  in  which  the  validitT 
of  the  bond  had  been  diapuied,  the  defendant  publiahed,  among  the  peraooe  aeaembled 
to  bid  for  the  bond  at  an  aaction,  a  aiatement  of  all  the  circametancea  under  which  the 
bond  was  given,  and  alluding  to  the  plaintiff,  concluded—*'  Hia  object  ia  either  to  eiiiact 
monev  from  the  pocket  of  an  unwary  purchaser,  or,  what  ia  more  likely,  by  this  threat 
of  publication  to  extort  money  from  me.'* 

Held,  that  this  exceeded  the  latitude  allowed  for  privileged  communications,  or  oboerva> 
tions  on  titles  bv  a  party  interested ;  and  that  it  waa  a  libel,  although  no  ezpiaas 
malice  was  provea. 

The  plaintiff  having  had  differences  with  one  JBneas  Morrison,  agreed  to 
submit  them  to  arbitration,  and  the  defendant,  a  London  attorney,  became 
surety,  by  bond,  for  the  performance  of  the  award  by  iEneas  Morrison. 

The  (feed  of  submission,  bearing  date  June,  1823,  contained  a  proriso  that 
it  should  not  vacate  on  the  death  of  either  of  the  parties. 

.£neas  Morrison  died  in  September,  1823. 

The  arbitrator  published  his  award  in  August,  1824,  and  directed  a  sum  of 
money  to  be  paid  to  the  plaintiff;  which,  not  having  been  paid,  he  sued  the 
defendant  on  the  above  mentioned  bond. 

The  defendant  suffered  judgment  by  default  in  the  King's  Bench,  but  brought 
error  in  the  Exchequer  Chamber,  upon  which  the  chief  ground  of  defence 
was,  that,  notwithstandinff  the  clause  in  the  deed  of  submission,  the  award  was 
void,  as  haying  been  made  after  the  death  of  JSneas  Morrison.  4  Bingh.  435. 
He  also  iiled  a  bill  in  equity  to  restrain  the  plaintiff  from  proceeding  on  the 
bond,  and  to  compel  him  to  go  into  all  the  matters  which  the  arbitration  had 
comprehended. 

The  plaintiff,  on  his  part,  had  issued  an  execution  on  the  judgment  by 
default  in  the  King's  Bench,  which  ^execution,  as  issued  after  the  allow-  rm^i 
ance  of  a  writ  of  error,  was  afterwards  set  aside ;  and  in  this  state  of  I- 
affairs,  before  the  determination  of  the  writ  of  error,  or  of  the  bill  in  equity,  the 
plaintiff  advertised  the  defendant's  bond  for  public  sale  by  Mr.  Hoggart,  the 
auctioneer. 

The  defendant  had  previously  offered  1000/.  to  end  all  matters  in  difference: 
the  plaintiff  demanded  1260/.,  which  defendant  refused  to  give,  when  pluB- 
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tiflf  said,  "I  will  advertise  the  bondt  and  he  shall  see  the  advertisement  under 
his  nose/' 

Hoggart  having  written  to  the  defendant  to  apprise  him  of  the  circumstance, 
the  defendant  wrote  the  following  answer,  which,  with  some  introductory 
matter,  he  afterwards  printed  and  circulated  among  the  persons  who  were 
present  in  the  auction-room  when  the  bond  was  put  up  for  sale. 

"11th  April,  1827. 
"  Sir,— I  have  to  acknowledge  the  receipt  of  your  favor  of  this  date,  and 
have  to  thank  you  for  the  courtesy  of  the  communication.  I  have  no  doubt 
you  know  me  well  enough  to  be  assured,  that  if  I  owed  to  Mr.  Robertson  any 
money  on  bond,  there  would  be  no  occasion  for  him  to  resort  to  the  wicked 
expedient  he  is  now  attempting.  His  object  is,  either  to  extract  money  out  of 
the  pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means  of  this 
threat  of  publication  to  extort  money  from  me. 

"That  the  bond  is  not  worth  one  farthing  is  clear  to  demonstration,  and  as 
there  is  an  existing  suit  in  equity  to  set  it  aside,  I  imagine  you  will  not  think 
you  acquit  yourself  properly  to  the  public,  without  you  add  to  the  advertise- 
ment for  the  sale  that  there  is  a  suit  in  dependence.  You  ask  me,  whether  I 
would  choose  that  the  bond  should  go  into  the  market  T  I  have  no  means  of 
preventing  you  carrying  into  the  market  an  article  of  no  value ;  but  if  by  your 
•A721  P^'^^^S  ^  "^®  ^^  above  question,  you  meant  *that  I  should  offer  to 
-■  become  the  purchaser,  I  have  only  to  add,  that  if  you  were  to  offer  it 
to  me  for  10/.|  I  should  hesitate  about  accepting  the  offer. 

"  I  am,  &c., 

"Alexander  M'Dougall.*' 

Upon  this  the  plaintiff  commenced  the  present  action  against  the  defendant 
for  a  libel. 

The  declaration  stated :  "That,  before  the  time  of  committing  the  said  griev- 
ances by  the  defendant,  to  wit,  on  the  17th  of  July,  1823,  at  I^ndon«  &c.,  the 
defendant  made  his  certain  bond  or  writing  obligatory,  sealed  with  his  seal,  and 
thereby  acknowledged  himself  to  be  held  and  firmly  bound  to  the  plaintiff  and 
one  William  Roberts  in  the  sum  of  1000/. 

**That  the  plaintiff  was  desirous  of  selling,  as  far  as  he  lawfully  might,  his 
interest  in  the  said  bond  or  writing  obligatory,  by  public  auction,  and  for  that 
purpose  he,  before  and  at  the  time  of  committing  Uie  said  grievances,  to  wit,  on 
the  30th  of  April,  1827,  at  London,  ^c,  caused  the  said  bond  or  writing  obli- 
gatory, and  his  said  interest  therein,  to  be,  and  the  same  then  and  there  were, 
put  up  to  sale  by  public  auction,  by  one  Charles  Launcelot  Hoggart,  as  the 
auctioneer  and  agent  of  the  plaintiff,  in  order  that  the  same  might  be  then  and 
there  sold  for  tlie  plaintiff.  Yet  the  defendant,  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the  plaintiff,  and  contriving, 
and  wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  subjects  that  he,  the  plaintiff,  had  been,  and  was,  guilty  of  the 
offences  and  misconduct  thereinafter  mentioned  to  have  been  charged  upon 
*07^1  and  imputed  to  the  ^plaintiff,  and  to  cause  it  to  be  suspected  and 
•^  believed  that  he  had  no  interest  in  the  said  bond  or  writing  obliga- 
tory, and  that  nothing  was  due  and  owing  thereon  from  the  defendant 
to  the  plaintiff,  and  that  the  same  was  of  no  value,  and  to  hinder  and 
prevent  the  plaintiff  from  selling  and  disposing  of  the  said  bond  or  writing 
obligatory,  and  of  his  said  interest  therein,  and  to  cause  and  procure  the  plain- 
tiff to  sustain  and  be  put  to  divers  great  expenses  attending  the  said  exposure 
to  sale,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  plain- 
tiff, heretofore  and  upon  the  said  exposure  to  sale  of  the  said  bond  or  writing 
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obligatory,  and  of  the  phintiirs  interest  tflerein,  and  befiyre  the  nkl  bond,  anl 
the  pUintiflT's  interest  iherein,  had  been  sold  or  disposed  of,  to  wit«  oo  the  da? 
and  year  last  aforesaid,  at  I^ondoo  aforesaid,  4sc«,  falsely,  maiieioDdy,  and 
injuriously  composed,  printed,  and   pobliahed,  and  eaaaed  to  be  rompoted, 
printed,  and  published,  a  certain  false,  scandalous,  malieioaSy  and  defamatmy 
libel  of  and  concerninj(  the  plaintifi*,  and  of  and  concerning  the  aaid  bond  sr 
writing  obligatory,  and  the  said  exposure  to  sale  by  the  plaintiff,  in  which  libd 
was  and  is  contained  the  false,  scandalous,  defamatory,  or  libellous  matter  fol- 
lowing, that  is  to  say:  *  The  1000/.  bond  advertised  for  sale  by  Mr.  Hnggiit, 
of  Broad  Street.     The  above  is  sdvenised  as  if  it  were  a  money  bond  of  t 
responsible  gentleman,  and  -how  Mr.  Hoggart  can  reconcile  it  to  his  character 
to  suppress  the  facts,  with  which  he  was  perfectly  acquainted,  is  for  him  to 
explain.    The  short  circumstances  are  these :  Mr.  ifineas  Morrison,  of  Glas- 
gow, now  deceased,  and  John  Robertson,  of  London,  recently  a  bank  rapt,  had 
occasion  to  refer  to  arbitration  certain  disputed  accounts:  each  party  procored 
a  friend  to  enter  into  a  surety  bond  in  1000/.  for  the  due  performance  of  the 
award  to  be  made:  pending  the  arbitration,  Mr.  Morrison  died,  and  intimatiM 
was  given  that  the  surety  'considered  himself  discharged;  Mr.  Robert-   r^^jj 
son,  however,  forced  the  matter  to  proceed,  and  the  arbitratora  havimr    L  ^ 
differed,  he  procured  from  an  umpire  an  award  in  his  own  favor.     Proceed- 
ings have  been  instkated  in  equity  in  this  country,  and  also  Scotland,  to  set 
aside  this  award,  and,  of  course,  to  have  delivered  up,  to  be  cancelled,  the  bond 
of  the  surety  for  the  performance  of  it.     This  is  the  very  bond  now  offered  for 
sale!     The  following  letter  will  show  that  Mr.  Hoggart  was  peifectly  aware 
of  the  cirenmstances  previously  to  advertising  it.'  "     (Here  followed  the  letter 
before  set  out;  and  the  declaration  concluded,  that)  *^hy  reason  of  the  premises 
the  plaintiff  had  been  greatly  injured  in  his  good  name,  feme,  and  eiWit,  and 
brought  into  public  scandal,  infamy,  and  disgrace  among  his  neighbors,  and 
other  good  and  worthy  subjects,  many  of  whom  suspected  and  believed,  and 
still  do  suspect  and  believe,  the  plaintiff  to  have  been,  and  to  be,  guilty  of  the 
said  offences  and  misconduct,  ami  have,  by  reason  of  the  committing  the  said 
grievances  by  the  defendant  as  aforesaid,  from  thenee  hitherto  wholly  refased, 
and  still  do  refuse,  to  have  any  transaction,  acquaintance,  or  diseoune  with  Iht 
plaintiff  as  they  before  were  used  and  accustomed  to  have,  and  otherwise  would 
have  had ;  and  also  by  reason  thereof  divers  of  the  liege  subjects  of  our  lord 
the  king,  who  were  present  at  and  upon  the  said  exposure  of  sale,  and  whs 
were  then  and  there  about  to  be  and  become  purchasers  of  the  said  bond  and 
of  the  plaintiff's  interest  therein,  and  who  might  and  would  otherwise  hare  bid 
for  and  purchased  the  same,  were  then  and  there  deterred  and  prevented  fion 
bidding  for  snd  becoming  the  purchasers  of  the  said  bond,  and  of  the  plainitff^s 
interest,  and  then  and  there,  and  from  thence  hitherto,  have  respectively  whoUy 
declined  to  purchase  the  same,  and  thereby  the  plaintiff  was  then  and  then 
hindered  and  prevented  from  selling  and  disposing  of  the  said  bond,  and  of  his 
said  interest  therein,  *and  hath  thereby  not  only  lost  and  been  deprived  r«g*K 
of  all  the  advantages  and  emoluments  which  he  might  and  would  have  ^ 
derived  and  acquired  from  the  sale  thereof,  but  hath  been  forced  and  obliged  is 
pay,  lay  out,  and  expend  diveis  large  sums  of  money,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  60/.,  in  and  about  the  said  exposure 
to  sale,  and  expenses  incidental  thereto,  to  wit,  at  I^ondon,  Ac,,  and  the  plain- 
tiff hath  been,  and  is,  by  means  of  the  premises,  otherwise  gready  injured.'* 

The  general  issue  was  pleaded,  and  justifications  in  relation  to  various  parti 
of  the  foregoing  statement;  but  there  was  no  plea  alleging  it  to  be  tme  thai  the 
pUintiff  meant  to  take  in  the  unwary,  or  to  extort  money  from  the  dffendiai 
At  the  trial  before  Oasilsb,  J.,  London  sittings  after  Michaelmas  term»  Ae 
plaintiff's  counsel  abandoned  the  charge  of  slander  of  title,  and  confined  bit 
claim  to  the  personal  libel  on  the  plaintiff,  which  it  was  alleged  was  inrlade^ 
in  the  defendant's  letter  1o  Hoggart    But  after  proof  of  the  for^gm^  "' 
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stances,  Gasbukb,  J.,  told  ihe  jury,  that  if  the  defendant  had  fetorted  to  the 
statement  conceruin^  the  bond  as  a  pretence,  and  had  gone  out  of  his  way  to 
attack  the  plaintiflf's  character*  he  would  be  liable  to  answer  for  it  in  damages: 
but  if,  having  a  fair  frround  for  his  observations  on  the  bond,  he  had  only  in 
warmth  a  Utile  exceeded  the  bounds  of  temperate  statement,  he  stood  excused. 

The  jury  were  dischnrged  upon  the  special  pleastand  found  a  verdict  for  the 
dcfentiaiu  upon  the  general  issue. 

Spankitn  Serjt.,  obtained  a  rule  niH  for  a  new  trial  on  the  ground,  that 

though  the  circumstiinces  in  which  ihe  defendant  was  placed  might  have  justi- 

*6761  ^^'^^  ^^^^  ^"  employing  strong  language  with  respect  to  the  bond,  he  *c(>uld 

^   not  go  beyond  an  attack  on  the  Utle  of  that  instrument,  and  charge  the 

plaintiff  with  extortion  and  an  attempt  to  take  in  unwary  purchasers. 

fFUde,  Serjt.«  showed  cause.     Taking  the  whole  of  the  declaration  together, 
it  is  clear  that  the  action  was  brought  for  a  libel  tending  to  impede  the  sale  of 
the  pLiititifi'^s  lK)nd ;  and  the  circumstances  in  which  the  defendant  stood  sui^ 
ficieiiily  excused  him  for  the  statement  he  bad  made.     Where  a  party  has  an 
interest  in  the  subject  on  which  he  makes  a  representation,  he  is  not  liable 
unless  the  jury  6na  express  malice;  even  though  he  exceed  the  bounds  of  tem- 
perate language,  malice  cannot  be  implied.     The  law  makes  allowance  for 
human  infirmity,  and  excuses  the  warmth  of  an  expression  if  the  occasion  be 
such  as  to  call  it  forth.     In  Margrave  v.  Le  Breionj  4  Burr.  2429,  where  the 
defendant,  as  agent  for  a  party  interested,  prevented  the  sale  of  an  estate  by 
proclaiming  that  a  person  who  had  mortgaged  it  to  the  plaintiff  had  become 
bankrupt.  Lord  Mansfikld  said,  **  We  are  clear,  that,  under  such  eircum* 
stances,  malice  cannot  be  implied.     No  action  lies  for  giving  the  true  character 
of  a  servant.^'    In  Fiit  v.  Don^vam^  1  M.  &  S.  689,  where  the  defendant,  a 
trustee  for  Y.,  wrote  a  letter  to  a  person  who  was  about  to  purehaae  of  the 
pliiintiflT  an  estate  conveyed  from  Y.,  stating  that  Y.  was  insane,  and  the  con- 
veyance void,  Lord  ELLBunoROUOH  says,  ^  the  learned  Judge  ought  to  have 
embodied  in  his  proposition  to  the  jury,  whether,  nnder  all  the  circumstances,  the 
defendant  acted  bona  fide^  considering  the  .passion,  the  eagerness  to  complain, 
and  the  character  and  situation  of  this  defendant.**     In  Fairman  v.  Iven 
5  B.  &  A.  642,  Bbst,  C.  J„  said,  "  The  defendant  seems  to  have  felt  that  the 
*A77l  P^^^i^^^  ^^^  treated  him  very  *iU,  and  the  letter  contains  such  exprea* 
^  sions  as  au  angry  man  was  likely  to  use,  and  such  as  would  have 
rendered  the  letter  a  libel  if  it  had  been  sent  into  general  circulation,  or  to  any 
individual,  without  a  sufficient  cause  to  justify  the  sending  of  it.     But  the  cir^ 
cumstances   under  which  this  letter  was  sent,  rendered  it  a  privileged  comniu* 
nication.     It  was  an  application  for  tlie  redress  of  a  grievance  made  to  one  of 
the  king's  ministers,  who,  as  the  defendant  honesdy  thought,  had  authority  to 
afford  him  redress.     And  this  may  be  done  without  hazard  of  an  action  or 
prosecution,  if  tlie  application  be  made  bonafide<,  with  a  view  to  obtain  redress 
for  some  injury  received,  or  to  prevent  or  punish  some  public  abuse.'*     In 
M'Dougal  V.  Ciaridge^  I  Cam  ph.,  267,  where  the  defendant  had  an  intf*rest 
in  the  subject,  he  was  excused  for  saying  that  tlie  plaintiff  had  improperly 
conducted  the  concerns  of  the  persons  the  defendant  addressed.     And  in  Dun" 
tnmi  V.  Bigg^  I  Campb.,  267,  note,  the  defendant,  who  supplied  the  plaintiff 
with  beer,  and  had  promised  to  inform  the  plaintiff's  surety  of  any  default  in 
the  plaintiff's  payments,  was  held  excused  for  telling  the  surety  that  the  plain- 
tiff was  a  rogue  and  a  rascal,  and  had  sent  back,  as  unmerchantable,  beer 
which  he  had  adulterated  himself;  there  being  money  due  from  the  plaintiff  to 
the  defendant  for  beer,  in  respect  of  which  the  surety  had  given  a  guarantee. 
Here,  the  circumstances  of  the  advertisement  and  sale  of  the  bond  were  caleti- 
lated  to  irritate  the  defendant;  tliere  had  been  much  bickering  and  litigation 
between  the  parties;  there  was  nothing  from  which  malice  could  be  inferred, 
and  the  strongest  expressions  against  the  plaintiff  had  all  reference  to  the  bond 
in  which  the  defendant  had  an  interest,  and  upon  the  subjeet  of  which  he  was 

Vol.  XIII.-^7  3  u  2 


690       Robertson  v.  M^Douoall.    E.  T.  1838.     [677 

entitled  to  make  repreeentatioiM.  The  only  question,  therefore,  was,  whether 
those  representations,  though  expressed  in  *warm  language,  were  made  rmg^ 
bona  fidt  with  a  view  to  the  defendant's  own  affairs,  or  whether  the  ^ 
subject  of  the  bond  was  artfully  and  maliciously  made  the  cover  for  an  attack 
on  the  plaintiff's  character.  The  jury  haying  negatived  the  latter  suppontieiu 
there  is  no  ground  for  a  new  trial. 

S^anidt,  Although  a  portion  of  the  declaration  complains  of  slander  of 
tide,  that  was  expressly  abandoned  at  the  trial,  and  another  portion  of  it  resa 
altogether  on  the  attack  on  personal  character,  and  the  consequences  resoitin|: 
to  the  plaintiff.  The  cases  cited,  therefore,  are  inapplicable,  because  they  aK 
relate  to  slander  of  title.  But  to  say  that  a  party  acts  only  for  the  purpose  of 
extortion,or  of  taking  in  the  unwary,  is  an  attack  on  personal  character,  wboUv 
unconnected  with  investigation  of  title,  and  for  which,  the  previous  litigatiGB 
and  bickering  between  the  parties  affords  no  justification,  however  it  might 
operate  in  mitigation  of  damages.  But  even  in  slander  of  title,  although,  where 
a  party  has  an  interest,  he  is  allowed  to  use  strong  expressions,  he  must  con- 
fine himself  to  his  object,  and  not  travel  out  of  his  way  to  iojare  his  opponent*s 
character.  In  Brown  v.  Croom^  2  Stark.  N.  P.  C,  297,  it  was  held  that  an 
advertisement  in  a  public  paper,  strongly  reflecting  upon  the  character  of  2& 
individual  who  has  been  declared  bankrupt,  is  libellous, — although  published 
with  the  avowed  intention  of  convening  a  meeting  of  creditors  for  the  purpose 
of  consulting  upon  the  measures  proper  to  be  adopted  for  their  own  security, — 
if  the  legal  object  might  have  been  obtained  by  means  less  injurious. 

Best,  G.  J.  This  was  an  action  to  recover  damages  for  a  libel,  and  it  is 
material  to  state  that  the  declaration  'contains  a  charge  against  the  r^g-A 
defendant  for  a  personal  libel,  the  effect  of  which  is  to  injure  the  plain-  ^  ' 
tiff  in  his  character.  There  is  also  a  charge  for  slander  of  title,  but  that  may 
be  considered  as  out  of  the  question,  having  been  abandoned  at  the  trial ;  and 
the  question  is,  whether  this  libel  on  the  plaintiff's  character  is  excused  by 
the  circumstances  under  which  it  was  published.  If  an  individual,  unauthor- 
ized, publishes  reflections  on  a  man's  character,  and  injury  results  from  the 
publication,  the  law  does  not  inquire  into  his  motives.  But  if,  in  the  perform- 
ance of  a  duty,  he  makes  charges  honestly,  even  though  he  expresses  him»lf 
with  warmth,  he  is  excused ;  for  the  law  has  respect  to  human  infirmity  :  he 
must,  however,  confine  himself  to  what  the  occasion  requires,  for  if  he  goes 
beyond  it,  imputing  base  motives,  he  is  not  excused,  unless  he  justifies  himself 
by  showing  the  truth  of  his  assertions.  Now,  what  is  the  publication  in 
question?  **The  1000/.  bond  advertised  for  sale  by  Mr.  Hoggart  of  Broail 
Street.  The  above  is  advertised  as  if  it  were  a  money  bond  of  a  responsible 
gentleman ;  and  how  Mr.  Hoggart  can  reconcile  it  to  his  character,  to  suppress 
the  facts,  with  which  he  was  perfectly  acquainted,  is  for  him  to  explain.  The 
short  circumstances  are  these.  Mr.  ^neas  Morrison,  of  Glasgow,  now 
deceased,  and  John  Robertson,  of  London,  recently  a  bankrupt,*' — that  was  a 
fact  he  was  authorized  to  state ;  but  he  goes  on,  and  after  stating  the  other  cir- 
cumstances attending  the  bond,  concludes  with  the  letter  addressed  to  Hoggart, 
in  which  he  says,  **  I  have  no  doubt  you  know  me  well  enough  to  be  assured 
that  if  I  owed  to  Mr.  Robertson  any  money  on  bond,  there  would  be  no  occa- 
sion for  him  to  resort  to  the  wicked  expedient  he  is  now  attempting.  His 
object  is,  either  to  extract  money  out  of  the  pocket  of  an  unwary  purchaser,  or, 
wnat  is  more  likely,  by  means  of  this  threat  of  publication,  to  extort  monej 
from  me."  What  occasion  had  the  ^defendant  to  introduce  the  latter  p««qa 
branch  of  the  sentence  T  It  could  only  be  malicious ;  that  is,  in  the  legal  ^ 
sense  of  the  term ;  in  other  words,  mischievous  and  unjust ;  and  if  so,  the 
jury  were  not  authorized  to  find  the  verdict  they  have  found.  We  have  beeo 
referred  to  many  cases  of  slander  of  title,  but  they  are  all  distinguishable  from 
cases  of  personal  slander,  because  an  acdon  for  slander  of  title  is  not  main- 
tainable unless  special  damage  be  shown.    In  Wai9on  ▼.  Reynoldit  I  Moodv 
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^  Malkin,  1,  it  was  holden,  that  the  attorney  of  a  party  claiming  title  to  pro- 
mises put  up  for  salei  is  not  liable  to  an  action  for  slander  of  title,  if  he  bona 
fidt^  though  without  authority,  makes  such  objections  to  the  seller's  title  as  his 
principal  would  have  been  authorized  in  making :  but  there  the  words  were 
not  actionable  in  themselves,  and  that  distinction  disposes  of  all  the  cases  on 
the  subject  of  slander  of  title.  My  judgment  in  Fairman  v.  Ives,  if  looked  at 
attentively,  supports  our  decision  upon  the  present  occasion.  In  that  case  a 
petition  was  addressed  to  the  secretary  at  war  by  the  creditor  of  an  officer  in 
the  army,  bona  fidt^  and  with  a  view  to  obtain,  through  his  interference,  the 
payment  of  a  debt  due.  The  libel  was,  *«  Your  petitioner  solicits  your  Lord- 
ship's well-known  justice  and  disposition  to  benevolence  to  be  extended 
towards  him,  by  directing  an  officer  in  his  majesty's  service,  Capt*  W.  B« 
Fairman,  to  discharge  a  debt  which  has  been  due  to  your  petitioner  above 
four  years,  and  although  frequently  applied  for,  has  never  been  noticed  by 
Captain  Fairman,  but  unjusdy  and  unfairly  be  has  deprived  your  petitioner  of 
any  redress  except  through  your  Lordship's  humane  consideration,  by  giving 
an  address,  as  will  appear  by  the  enclosed,  where  he  had  no  credit,  nor  even 
*fi811  ^^  known.     Your  petitioner  begs  most  humbly  to  enclose  *copies  of 

-I  two  bills  of  exchange,  one  for  100/.,  and  the  other  for  76/.  10«.,  which 
your  petitioner  received  in  payment  for  money,  and,  when  due.  Captain  Fair- 
man  had  given  no  order  to  pay  them,  either  at  his  agent's,  or  at  the  address  of 
his  biUs,  where  your  petitioner  was  informed  he  did  not  reside,  nor  did  they 
know  any  thing  about  his  bills.  Since  that  period  your  petitioner  has  repeat- 
edly written  to  Captain  Fairman,  who,  although  he  has  received  the  letters, 
has  never  noticed  them,  and  has  concealed  himself  from  a  just  and  lawful 
demand :  your  petitioner  has  no  other  wish  in  addressing  your  Jjordship,  but 
that  your  influence  may  be  extended  towards  him,  by  ordering  Captain 
Fairman  to  discharge  his  debL" 

There  was  nothing  objectionable  in  this :  no  general  abuse ;  no  allegation  that 
Captain  Fairman  was  a  swindler,  nor  that  he  had  attempted  to  extort  money ; 
but  it  was  a  bare  statement  of  facts ;  and  the  Lord  Chief  Justice  told  the  jury, 
that  if  they  thought  the  petition  contained  only  a  fair  and  honest  statement  of 
facts,  according  to  the  understanding  of  the  party  who  sent  it,  they  ought  to 
find  a  verdict  for  the  defendant.  In  that  I  agree ;  but  in  that  it  differs  alto- 
gether from  the  present  case,  because  the  defendant  here,  aAer  stating  all  the 
facts, goes  on  to  say,** his  object  can  only  be  to  extract  money  from  an  unwary 
purchaser,  or,  what  is  more  likely,  by  this  threat  of  publication,  to  extort 
money  from  me."  In  Fairman  v.  Ivea^  the  Chief  Justice  said,  «*  I  think  that 
it  was  a  good  answer  to  the  action,  upon  the  plea  of  not  guilty,  for  the  defend- 
ant to  show  that  the  paper  in  question  was  addressed  to  the  secretary  at  war, 
bona  fidt^  for  the  purpose  of  obtaining  redress,  and  not  for  the  purpose  of 
slandering  the  plaintiff."  The  other  Judges  all  hold  the  same  language ;  all 
•Afl^n  ^^'^^'^^  ^®  justification  to  statements  of  facL     If  such  ^statements 

-I  are  made  even  with  warmth,  supposing  them  to  be  made  bonafidt^  that 
will  not  subject  the  party  to  an  action ;  but  he  must  not  go  beyond  nicts,  and 
charge  a  person  with  unwarrantable  motives.  In  JM^Dougal  v.  Ciaridget  the 
wonk  of  the  libel  are  not  set  out,  so  that  we  cannot  judge  whether  they 
exceeded  the  due  limit  or  not.  Dunman  v.  Bigg  goes  further  than  the 
)iresent  case :  there  the  defendant  told  a  surety  who  was  responsible  to  him' 
lor  a  debt  of  the  plaintiff,  incurred  for  beer  sold  by  the  defendant,  that  the 
plaintiff  wished  to  cheat  him ;  that  he  had  sent  back,  as  unmerchantable,  beer 
which  he  had  himself  adulterated;  that  he  was  a  rogue  and  a  rascal»  4cc. 
Lord  Ellbnbobouoh  said  onlv  that  he  was  indinid  to  think  that  this  was  a 
privileffed  eommunicati<m,  and  a  juror  was  withdrawn,  so  that  the  counsel  for 
the  defendant  does  not  appear  to  have  been  confident  that  the  learned  Judge's 
ruling  would  have  been  supported  if  discussed  m  banc.  But  Brown  v.  Croojn 
is  in  point,  and  founded  on  the  true  principle,  for  Lord  Ellkmbobouoh  said^ 
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**l  have  only  adverted  to  eases  in  order  to  guard  against  deciding  cootnij  lo 
the  principles  laid  down  in  them ;  but  I  decide  this  case  on  tlie  ground,  dial 
though  a  party  may  write  freely  on  a  subject  in  which  he  is  concerned,  anj 
state  facts,  and  jeven  express  himself  with  warmth,  he  must  not  go  beyond  dut 
which  the  occasion  requires,  and  criminate  others  unnecessarily.  It  was 
unnecessary  for  the  defendant  in  the  present  case  to  criminate  the  p1ainti( 
even  though  he  might  be  unable  to  avoid  expressing  himself  with  warmth;  it 
was  mischievous  and  unjust  to  criminate  him  in  the  way  he  has  done,  and, 
therefore,  he  is  not  protected  by  the  situation  in  which  he  stood.*' 

Park,  J.     1  am  anxious  not  to  draw  too  strict  a  line  on  conSdential  con- 
rounications,  or  statements  called  for  *in  the  course  of  business.     Bat  r^gM 
the  Court  must  take  care  that  men  do  not  employ  such  statements  to  ^ 
the  injury  of  their  neighbors,  and  the  libel  complained  of  here  goes  far  beyosd 
the  business  in  hand.     If  the  paper  had  been  confined  to  the  first  paragraph,  il 
would  have  been  within  the  reasoning  of  the  cases,  and  the  law  of  the  eountrr. 
M*Dougall  had  a  clear  right  to  state  his  objections  to  the  sale  of  the  bond ;  aad 
to  state  them  in  strong  language.     With  regard  to  that  he  has  stated  the  ei^ 
cumstances  under  which  the  bond  was  given,  the  bankruptcy  af  the  pbiotif, 
and  the  objections  in  law  which  he  considered  as  affecting  the  validity  of  tke 
bond :  he  had  a  right  to  state  that,  within  the  principle  established  by  the  case 
of  Hargrove  v.  Le  Breton,     There,  the  agent  for  a  party  interested,  prevented 
the  sale  of  an  estate,  by  proclaiming  that  a  person  who  had  mor^aged  it  to  the 
plaintiff  had  become  bankrupt.     That  was  nothinc^  more  than  a  statement  of 
fact,  which  a  party  interested  was  holden  warranted  in  making,  and  that  wodd 
have  warranted  M*Dougall  if  he  had  stopped  at  the  first  paragraph.     But  I 
cannot  conceive  how  that  which  follows  is  not  to  be  deemed  a  libel : — ^Tfae 
wicked  expedient  he  is  now  attempting.**—^*  His  object  is  to  extract  numey 
out  of  the  pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  meass 
of  this  threat  of  publication,  to  extort  money  from  me.*'     A  grosser  libel  on  a 
man  in  the  mercantile  world  could  not  be  fabricated.     In  deciding  that  ths 
defendant  is  not  excused,  we  trench  on  no  case  which  has  been  cited.  F^anrmmk 
Y.  Ivet  is  clearly  distinguishable;  there,  a  petition  addressed  by  the  creditof 
of  an  officer  in  the  army  to  the  secretary  at  war,  bona  fidt^  and  with  a  viev 
of  obtaining,  through  his  interference,  payment  of  a  debt  due,  was  holden  to  be 
no  libel,  though  derogatory  to  the  officer's  character,  being  confined  lo  a  state- 
ment of  facts  which  *the  creditor  was  en  tided  to  represent.     That  was   p^ggj 
no  such  libel  as  the  present.     Is  a  man  to  go  into  the  auction  mart  and    1- 
read  such  a  paper  as  this  publicly  T     It  is  ridiculous  to  state  such  a  proposi- 
tion.    No  doubt  M'Dougall  was  bound  to  make  the  statement  in  the  first  part^ 
but  he  had  no  right  to  go  out  of  his  way  to  impute  wickedness  and  eztortios 
to  the  plaintiff.     As  to  the  previous  biekerkig  between  the  parties,  that  could 
not  be  brought  forward  as  a  set-oflT  to  the  libel,  but  at  the  utmost  as  a  circniB- 
stance  to  operate  in  mitigation  of  damages.     In  M*Dovgal  ▼.  CUaidgtj  the 
defendant's  communication  was  held  to  be  privileged,  because  he  was  really 
writing  confidentially  about  a  matter  in  which  he  was  concerned,  and  charged 
the  plaintiff  with  improper  conduct  in  management  of  it:  he  had  a  right  to  do 
so,  and  a  juror  was  withdrawn.     Godson  v.  Home^  1  H.  &  B.  7,  is  precisely 
in  point ;  there,  the  defendant  having  written  a  letter,  blaming  the  person  to 
whom  it  was  addressed  for  employing  the  plaintiff  to  sue,  added,  "If  yon  will 
be  misled  by  an  attorney,  who  only  considers  his  own  interest,  yon  will  have 
to  repent  it.     You  may  think,  when  you  have  ordered  your  attorney  to  write 
to  Mr.  B„  he  would  not  do  any  more  without  your  further  orders;  but  if  you 
once  set  him  about  it,  he  will  go  to  any  length  without  further  orders."    And 
RiCHARiisoN,  J.,  said,  *•!  cannot  say  that  I  left  it  to  the  jury,  whether  this  was 
a  confidential  communication;  I  thought  it  exceeded  the  line  of  confidential 
communication.     If  a  man,  giving  advice,  calls  another  a  thief,  surely  it  is  sol 
necessary  to  leave  it  to  the  jury,  whether  such  language  is  a  confidential 
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municatioD.  I  left  it  to  the  jury  to  say,  whether  this  was  a  caution  against 
employing  attorneys  in  general*  or  against  the  plaintiflTin  particular.'*  1  think 
*685l  ^^^  language  used  by  this  ^defendant  exceeds  the  line  of  privileged  com- 
-^  munications,  and  that,  therefore,  the  rule  must  be  made  absolute. 
BuRROuoH,  J.  1  had  read  the  record,  expecting  that  I  should  have  tried  the 
2ause,  and  I  thought,  suppositig  the  words  to  be  proved,  that  the  trial  could  be 
no  more  than  a  writ  of  inquiry.  The  words  are  clearly  libellous.  *'The 
wicked  expedient  he  is  now  attempting,** — '*his  object  is,  to  extract  money  out 
of  the  pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means  of 
this  threat  of  publication,  to  extort  money  from  me."  Nobody  of  common 
sense  can  doubt  ihat  such  expressions  constitute  a  very  aggravated  libel.  There 
IS  no  necessity  for  proving  malice  in  such  a  case ;  the  law  implies  it,  and  it  b 
not  a  question  for  the  jury.  If  this  had  been  an  indictment,  the  Judge  must 
have  told  the  jury  the  words  were  clearly  a  libel. 

Gaseleb,  J.     If  the  jury  did  wrong,  I  was  in  fault;  for  I  left  it  to  them  to 
say,  whether,  by  the  expression,  *',His  object  is  to  extract  money  out  of  the 
pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  means  of  this 
threat  of  publication,  to  extort  money  from  me,*'  the  defendant  had  gone  pur- 
posely out  of  his  way  to  attack  the  plaintiff's  character,  or  whether,  having  a 
fair  ground  for  his  observations  on  the  bond,  he  had  in  warmth  a  little  exceeded 
the  bounds  of  temperate  statement;  and  until  corrected  to-day,  I  should  have 
come  to  the  same  conclusion  as  the  jury.      Thb  bond  was  in  litigation; 
M^Dougall  had  offered  1000^  to  end  all  matters;  but  Robertson  demanded 
1250/.,  which  M*Dougall  refused  to  give.    Robertson  then  said,  *«I  will  adver- 
tise the  bond,  and  he  shall  see  the  advertisement  under  his  nose."     Hoggart, 
the  auctioneer,  then  wrote  to  M^Dougall,  to  request  him  to  pay,  in  order  to 
*6861    prevent  the  bond  from  coming  into  the  market ;  *M*Dougall  answered, 
-*   that  it  was  of  no  value,  and  that  he  would  not  purchase  it  at  the  sum  of 
10/.      He  was,  therefore,  in  some  degree  warranted  in  supposing  that  the 
object  of  advertising  for  sale  was,  to  induce  him  to  buy.     To  that  extent  h'lb 
letter  appeared  to  me  to  be  a  privileged  communication,  and  that,  at  all  events, 
it  was  proper  to  leave  it  to  the  jury  to  consider,  whether  the  objectionable 
words  had  been  written  with  a  malicious  intention,  or  escaped  him  in  warmth 
upon  a  justifiable  occasion;  and  if  they  thought  he  had  purposely  gone  out  of 
his  way,  to  consider  the  amount  of  the  damage.     Probably  I  did  wrong;  but 
I  am  not  at  this  moment  prepared  to  say  so,  though  I  am  not  presumptuous 
enough  to  think  that  my  own  opinion  is  the  more  correct. 

Rule  absolute. 


DOUGLAS  et  al..  Assignees  of  STEIN  and  SMTrH,  Bankrupts,  v.  FOR- 

REST,  Executor  of  JAMES  HUNTER. 

An  action  lies  in  the  English  coarts  on  a  Scotch  judgment  of  horning  against  a  Scotch- 

man  born. 
Where  the  testator  resided  and  died  abroad.  Held,  his  ezeentor  in  England  mi^ht  be  sued 

within  six  years  after  taking  out  probate. 

Assumpsit  on  two  Scotch  decreets.  The  first  count  of  the  declaration 
(which  contained  twenty-nine)  was  as  follows : — That  heretofore,  to  wit,  on 
|be  25ih  day  of  February,  1802,  a  certain  decree  was  made  and  pronounced, 
in  and  by  the  Court  of  our  lord  the  then  king,  before  tlie  Lords  of  Council  and 
Session  at  Edinburgh,  in  that  part  of  the  Utiited  Kingdom  of  Great  Briuin  and 
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Ireland,  called  ScotlaDdt  to  wit,  at  London,  in  and  concerning  a  certain  aetion 
then  depending  in  the  same  court  at  the  instance  of  John  Stein,  Thomas  Smith. 
Robert  Stein,  James  Stein,  and  Robert  Smitli,  before  they  became  bankiupts, 
against  James  *Hunter,  whereby  the  Lords  of  Council  and  Session  r-u^gm 
aforesaid,  did  then  and  there  decern  and  ordain  said  James  Hunter  to  ^ 
make  payment  to  said  John  Stein,  Thomas  Smith,  Robert  Sidn,  James  Slem, 
and  Robert  Smith,  t>efore  they  became  bankrupts  as  aforesaid,  of  a  certun  sum 
of  money,  to  wit,  447/.  Of.  2d.  sterling  money  of  Great  Britain,  and  annual 
rent,  that  is  to  say,  legal  interest  tliereof,  from  a  certain  day,  to  wit,  the  18lh 
of  November,  1801,  and  until  payment,  together  with  50/L  of  like  sterling 
money,  as  tlie  expense  of  process,  besides  1/.  Of.  Oid.  sterling  money  of  Gmt 
Britain,  being  the  full  dues  of  extracting  that  decree,  as  by  said  decree  remain- 
ing in  said  Court  of  Session  at  Edinbuigh  aforesaid,  more  fully  appears,  which 
said  decree  remains  in  full  force  and  wholly  unsatisfied,  whereby  said  James 
Hunter,  in  his  lifetime,  became  liable  to  pay  to  said  John  Stein,  Thomas  Smith, 
Robert  Stein,  James  Stein,  and  Robert  Smith,  before  they  became  bankni|Ms 
as  aforesaid,  said  sums  of  money  so  decreed  to  be  paid  as  aforesaid,  together 
with  such  interest  as  aforesaid,  on  said  sum  of  447/.  6$*  8</.,  according  to  said 
decree,  when  he,  said  James  Hunter,  should  be  thereunto  afterwards  requested; 
and  being  so  liable,  said  James  Hunter,  in  his  lifetime,  in  consideratioB  thereof, 
afterwards,  to  wit,  on  said  25th  of  February,  1802,  to  wit,  at  London  aforesaid, 
undertook,  and  tlien  and  there  faithfully  promised  said  John  Stein,  Thomas 
Smith,  Robert  Stein,  James  Siein,  and  Robert  Smith,  before  they  became  bank- 
rupts as  aforesaid,  to  pay  them  said  sums  of  money  so  decreed  to  be  paid  ai 
aforesaid,  together  with  such  interest  as  aforesaid,  when  he  the  said  James 
Hunter  should  be  thereunto  afterwards  requested. 

The  next  eight  counts  were  on  the  same  decreet,  varying  the  statement  of 
it,  particularly  with  respect  to  the  day  from  which  interest  was  to  be  paid,  and 
laying  *the  promises  from  Hunter  to  the  bankrupts  before  their  bank-  p««fia 
ruptcy.  L 

The  next  six  laid  the  promises  from  the  defendant,  as  executor,  to  the  plain- 
tiflfs,  as  assignees,  after  the  bankruptcy  of  Steins  and  Smiths,  and  the  death  of 
Hunter. 

The  next  seven  were  on  a  decreet  for  75/.  ^with  20/.  expense  of  process, 
and  1/.  7t.  7 id.  of  extracting,)  in  favor  of  Smith,  with  promises  from  Hunter 
to  Smith  before  he  became  bankrupt. 

The  last  five  laid  the  promises  in  respect  of  this  decreet,  from  the  defendant 
as  executor,  to  the  plaintiffs  as  assignees,  after  the  bankruptcy  of  Smith,  and 
the  death  of  Hunter. 

The  defendant  pleaded  the  general  issue  and  the  statute  of  limitations. 

The  plaintiffs  replied,  that  when  the  causes  of  action  accrued.  Hunter  was 
beyond  seas,  where  he  continued  and  died,  in  1817,  and  that  they  sued  oat 
their  capiaa  ad  rtipondendwn^  and  brought  their  suit  within  six  years  next 
after  the  defendant  took  upon  himself  the  burthen  of  the  execution  of  the  last 
will  and  testament  of  Hunter  in  Great  Britain,  the  defendant  having  been,  ever 
since  the  death  of  Hunter,  the  only  person  having  authority  to  execute  the  said 
last  will  and  testament  in  Great  Britain,  and  there  having  been  no  other  execu- 
tor in  Great  Britain. 

The  defendant  rejoined  that  the  plaintiffs  did  not  sue  out  their  writ  witliin 
six  years  next  after  the  defendant  first  took  upon  himself  the  burthen  of  the 
execution  of  the  said  will  and  testament;  upon  which,  issue  was  joined. 

At  the  trial  before  Best,  C.  J.,  London  sittings  after  last  Trinity  term,  it 
appeared  that  in  1700,  Hunter,  a  native  of  Sbodand,  acknowledged  himself  to 
be  indebted  to  Stein,  SmiUi,  and  Co.,  of  Edinbuigh,  in  the  sum  of  447/.  Ot.  3dl, 
and  to  Smith  in  the  sum  of  75/. 

'He  went  that  year  to  India,  whence  he  never  returned,  but  died  there  rm^aa 
in  1817.  C*^^ 
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In  February,  1802,  two  decrees  were  pronounced  af^inst  him  for  these  two 
sums  in  the  Court  of  Session,  one  at  the  instance  of  Stein,  Smith,  &  Co.,  the 
other  at  the  instance  of  Smith.  The  former  was  as  follows  :  and  the  latter  in 
the  same  form. 

**  At  Edinburgh,  the  25th  day  of  February,  1802,  anent  the  summons  and 
action  raised,  intended,  and  pursued  before  the  Lords  of  Council  and  Session, 
at  the  instance  of  Messrs.  Stein,  Smith,  and  Co.,  merchants  in  London,  and 
William  Inglis,  writer  to  the  signet,  their  mandatory  against  James  Hunter,  son 
of  the  deceased  James  Hunter,  vintner  in  Edinburgh,  late  clerk  to  the  pursuers, 
now  abroad,  which  summons  makeih  mention  that  James  Hunter,  son  of  the 
deceased  James  Hunter,  vintner  in  Edinburgh,  late  clerk  to  the  pursuers,  now 
abroad,  is  justly  indebted  and  owing  to  the  pursuers  the  sum  of  447/.  6s.  Sd, 
sterling,  as  the  amount  of  an  account  to  be  produced  in  process,  and  here  held 
as  repeated  brevitatus  ooirsa,  and  annual  rent  of  said  sum  from  and  since  the 
day  of  ;  and  althoogh  the  pursuers  have  frequently  desired  and 

required  the  said  James  Hunter,  defender,  to  make  payment  to  them  of  fore- 
said sum  of  447/.  6«.  Bd,  sterling,  and  annual  rent  thereof  from  the  period 
before  mentioned,  yet  he  refuses,  at  least  delays,  so  to  do.  Therefore  the  said 
James  Hunter,  defender,  oufht  and  should  be  decerned  and  ordained  by  the 
decree  of  the  Lords  of  the  Council  and  Session  to  make  payment  to  the  pur- 
suers of  the  said  sum  of  447/.  6s.  Bd.  sterling,  and  annual  rent  thereof  from  and 
since  the  said  day  of  ,  and  till  payment,  together  with  the  sum  of 

50/.  sterling,  or  such  other  sum  as  the  said  Lords  shall  modify  as  the  expense 
of  process,  besides  the  fees  of  extracting  the  decree  to  follow  hereon,  conform 
*€Q(f}  ^  ^^^  '^^^  ^^^  daily  practice  of  ^Scotland  used  and  observed  in  the 
-<   like  cases  in  all  points  as  is  alleged ;  and  anent  the  charge  given  in  virtue 
of  the  foresaid  summons,  (by  a  messenger  at  arms,  in  manner  prescribed  by 
law,  to  the  said  James  Hunter,  defender,  at  the  market-cross  of  Edinburgh, 
pier  and  shore  of  Leith,  as  being  furth  of  Scodand  at  the  time,)  upon  the  18th 
day  of  November,  1801,  to  have  compeared  before  the  said  Lords  on  two  cer- 
tain diets  bygone,  to  have  answered  at  tfie  instance  of  the  pursuers  in  the  said 
matter,  and  heard  and  seen  the  premises  verified  and  proven,  and  decreet  and 
sentence  given  and  pronounced  therein,  conform  to  the  conclusions  of  the  fore- 
said summons,  or  eke  to  have  alleged  a  reasonable  cause  in  the  contrary,  with 
certification  as  in  the  said  summons  and  execution  thereof  is  expressed  ;  the 
pursuers  compearing  by  Messrs.  Henry  David  fngtis  and  James  Gordon,  advo- 
cates, their  procurators,  who  for  them'  produced  in  presence  of  the  said  Lords 
account  lybelled  on  of  the  contents  foresaid,  and  the  defender  having  been  law- 
fully summoned  to  this  action  as  aforesaid,  and  failing  to  appear,  the  foresaid 
summons,  execution  thereof,  account  lybelled  on  and  produced  in  absence  of 
the  defender,  and  steps  of  procedure  after  related,  being  all  at  length  read, 
heard,  seen  and  considered  by  the  said  Lords,  and  they  being  therewith  well 
and  ripely  advised,  the  Lords  of  Council  and  Session  decerned  and  ordained, 
and  hereby  decern  and  ordain  the  said  James  Hunter,  defender,  to  make  pay- 
ment to  the  pursuers  of  the  foresaid  sum  of  447/.  6s.  Bd,  sterling,  and  annual 
rent  thereof,  from  and  since  the  said  day  ,  and  till  payment, 

together  with  the  sum  of  50/.  sterling  as  the  expense  of  process,  besides  the 
sum  of  1/.  Os.  kd,  sterling,  being  the  full  dues  of  extracting  this  decreet ; 
because  after  elapsing  of  the  diets  and  compearances  contained  in  the  aforesaid 
*fiQn  suiQ>"^"*9  ^^®  same  was  tabled  and  called  in  the  Outer  House  *in  com- 
^  mon  form,  and  in  respect  of  the  absence  of  the  defender  was  appointed 
to  the  roll,  and  being  accordingly  enrolled  in  the  regulation  roll  for  the  Outer 
House,  by  course  whereof  the  same  came  in  and  was  called  on  the  26th  day 
of  February,  1802,  the  day  and  date  hereof,  in  presence  of  Lord  Armadale, 
Ordinary  in  the  Outer  House  for  the  time,  when  the  said  Mr.  Henry  David 
Iogiis,for  the  pursuers,  resumed  the  lybel,and  craved  decreet  in  terms  thereof ; 
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and  the  defender  havinf  not  only  been  lawfnlly  summoned  to  die  sctitMi  as 
aforesaid,  but  also  oft  and  divers  times  this  day  publicly  cafled  by  a  macer  froD 
the  bar,  as  use  is,  yet  he  failed  to  appear,  as  was  dearly  anderstood  by  the 
Lord  Ordinary.  In  respect  of  all  which  his  Lordship  hehl  the  defender  as  eoA- 
lest  on  the  verity  of  the  lybel,  and  account  ly belled  on  and  produced  and 
decerned  in  absence,  in  terms  of  tlie  lybel.  And  so  the  said  Lords  gave  and 
pronounced  ilieir  decreet  and  sentence  in  the  said  matter  in  manner  albrraaid, 
and  ordain  letters  of  homing  on  fif^n  days*  chaise,  and  all  other  exeoDs  need- 
ful to  pass  hereon  in  form  as  efieirs.  Extracted  upon  this  and  the  three  pre^ 
eeding  pages  by 

•'Alexander  Meozies.** 

By  a  decree  of  the  same  court  of  July,  1804,  that  court  adjudged  that  certain 
heritable  property  to  which  Hunter  was  entitled  in  Scotland,  should  belong  10 
Smith,  Stein,  Si  bo.,  in  payment  and  satisfaction  of  the  sura  of  447/.  6s.  dtf., 
with  interest  from  the  ilih  of  June,  1799;  and  by  another  decree  of  the  same 
date«  the  court  adjudged  that  certain  other  heritable  property  of  Hunter's  should 
belong  to  Smith*  in  payment  and  satisfaction  of  the  sum  of  75/.«  with  interest 
from  the  1 1th  of  June,  1799. 

Hunter  had  no  notice  of  any  of  these  decrees ;  but  a  Scotch  advocate  proved 
that  by  the  law  of  Scotland  the  Court  of  Session  might,  after  such  proclama- 
tions as  *were  mentioned  in  these  decrees  had  been  made,  pronounce  f-«AQ9 
judgment  against  a  native  Scotchman,  who  had  heritable  property  in  L  ^^ 
that  country,  for  a  debt  contracted  in  Seotland,  although  the  debtor  had  no 
notice  of  any  of  the  proceedings,  and  was  out  of  Scotland  at  the  time ;  that  a 
person  against  whom  such  a  decree  was  pronounced  might  at  any  time  within 
forty  years,  but  not  after,  dispute  the  merits  of  such  decree ;  and  that  the 
decrees  adjudging  the  heritable  property  to  the  creditor  would  not  operate  as 
a  satisfaction  of  his  debt  during  the  period  in  which  the  debtor  had  a  right  to 
dispute  the  validity  of  the  first  judgment.  He  also  proved  that  when  decrees 
adjudged  interest,  but  did  not  specify  the  time  for  which  it  was  to  run,  the 
interest  was  payable  from  the  time  of  the  citation. 

In  July,  1819,  the  East  India  Company  received  in  London,  from  the  regis- 
trar of  the  Supreme  Court  of  Judicature  at  Fort  William,  in  Bengal,  a  certii- 
eated  copy  of  Hunter*s  will ;  but  as  late  as  July,  1B22,  the  defendant,  in  answer 
to  an  application  for  payment,  wrote  to  the  plaintiffs  as  follows: — 

M  Captain  Forrest  is  informed  that  Hunter  is  dead,  and  that  he.  Captain  F., 
is  the  executor ;  but  it  would  not  be  proper  for  him  to  act  until  he  receives  an 
authenticated  will  to  that  efieot,  to  be  proved  hero.  Captain  F.  will  write  out 
to  India  without  delay." 

He  did  not  take  out  probate  till  Maroh,  1824.  There  was  no  other  executor 
in  Great  Britain. 

At  the  trial  it  was  ol^eeted  that  an  action  did  not  lie  in  our  courts  on  this 
Scotch  decreet,  it  having  been  obtained  in  Hunter's  absence,  atid  without  notice 
to  him  ;  that  the  plaintiffs  wero  barred  by  tlie  statute  of  limitations  ;  and  that 
interest  could  not  be  recovered,  the  original  decreets  having  specified  no  day 
from  which  it  should  run.  Buchanan  v.  Rtitkety  1  Campb.  53;  9  East,  19s'; 
Williams  v.  Lord  ^BagoU  3  B.  A  C.  772 ;  and  Cavan  v.  Sttwari^  r»fi9' 
I  Stark.  525,  wero  cited  on  the  first  point,  and  Mittray  v.  Eatt  In^Ha  *- 
Company,  5  B.  A  A.  204,  on  the  second ;  but  a  verdict  was  taken  for  the 
plaintifls,  subject  to  the  consideration  of  these  points. 

Wilde^  Serjt.,  moved  for  a  new  trial  and  in  arrest  of  judgment  on  these 
grounds,  and  a  rule  nisi  having  been  granted, 

Bosanquei  and  Taddy^  Serjts.,  showed  cause.  First,  this  action  lies  on 
the  Scotch  judgment.  Hunter  was  a  Scotchman  born ;  as  such,  he  was  sub- 
ject to  the  laws  of  Scotland,  and  by  those  laws,  a  Scotchman  born  possessed 
of  heritable  property  in  Scotland,  and  furth  from  that  country,  may  have  a 
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judgment  pronoanced  against  him  on.  proclamation  at  the  market-cross  of 
Edinburgh,*  and  shore  and  pier  of  Leith.     The  courtesy  of  the  courts  of  this 
country  will  enforce  the  judgments  of  another,  unless  there  be  any  thing  mani* 
festly  unjust  or  unreasonable  upon  the  face  of  such  judgments.     But  as 
Hunter*s  property  was  protected  by  the  law  of  Scotland,  there  is  nothing  unrea- 
sonable or  unjust  in  its  being  subject  to  such  decrees  as  that  law  may  pro- 
nounce in  favor  of  creditors;  and  if  decrees,  such  as  the  present,  had  been 
found  to  operate  with  injustice,  the  law  which  enforces  them  would  scarely 
have  prevailed  during  so  long  a  period.     The  validity  of  them  is,  howevert 
admitted   by  the  legislature  in  the  statute  54  G.  3,  c.  137f  which  not  only 
recognises  the  principle  on  which  they  are  founded  as  being  according  to  the 
aw  of  Scotland,  but  enacts,  that  on  notices  being  given  at  the  market-cross  at 
Edinburgh,  and  on  the  pier  and  shore  of  Leith,  creditors  may  issue  a  seques- 
tration against  the  effects  of  their  debtors.     Nor  is  there  any  thing  in  the 
*A04l   P'"<*c^^<^o  *repugnant  to  tlie  law  of  England ;  for  under  the  process  of 
-^  foreign  attachment  in  the  city  of  London,  if  a  creditor  issue  a  summons 
against  a  debtor  to  which  there  is  a  return  of  nihiif  goods  belonging  to  the 
debtor  in  the.  hands  of  a  third  person,  or  debts  due  to  him,  may  be  attached ; 
and  though  Db  Grbt,  C.  J.^  in  Fisher  v.  Lanef  3  Wils.  302,  expressed  his 
disapprobation  of  the  practice,  yet  it  has  always  prevailed,  and  the  judgment 
of  the  Court,  according  to  the  report  in  2  Blacksione  Rep.  834,  turned  on 
the  circumstance  that  there  had  been  no  return  of  nihiL    fn  Buchanan  y« 
Rucker^  9  East,  192,  which  was  an  action  upon  a  judgment  obtained  against 
the  defendant  in  the  island  of  Tobago,  the  Court  held  the  proceedings  invalid^ 
because  it  did  not  appear  that  the  defendant  had  ever  been  in  the  colony,  had 
property  there,  or  was  subject  to  the  jurisdiction  of  the  colonial  court;  and  in 
Cavan  v.  Stewart^  where  the  defendant  was  sued  on  a  Jamaica  judgmentt 
Lord  Ellenborouoh  said,  that  it  ought  to  have  been  proved  that,  at  least,  be 
was  once  in  the  island  of  Jamaica.     In  Wiliiam$  v.  Lord  Bogota  a  custom  to 
issue  a  summons  to  appear,  and  an  attachment  at  the  same  timet  was  holden  to 
be  a  bad  custom,  but  that  is  a  practice  altogether  different  from  the  Scotch,  in 
which  proclamation  is  made  before  ulterior  proceedings  are  entered  on. 

Secondly,  the  operation  of  the  statute  of  limitations  did  not  commence  till 
there  was  some  person  in  Great  Britain,  against  whom  the  plaintiffs  could  pro- 
ceed, and  as  late  as  July,  1822,  the  defendant  had  not  only  not  taken  out 
probate,  but  proposed  to  write  to  India  to  ascertain  whether  or  not  there  was 
any  valid  will.  In  Murray  y.  E.  L  Company^  it  was  holden  that  where  the 
debt  was  contracted  while  the  debtor  was  abroad,  where  he  died,  without  retum- 
*0051  '"^'  ^^  *^^  years  prescribed  by  *the  statute  did  not  commence  ninninff 
^  till  administration  was  taken  out.  And  though  an  executor  be  appointed 
by  the  will,  and  it  may  therefore  be  said  that  a  creditor  may  know  him  before 
probate  is  taken  out,  yet  a  party  is  not  bound  to  recognise  any  one  as  executor 
till  he  takes  upon  himself  to  act;  for, perad venture,  he  may  renounce,  and  then 
it  would  be  vain  to  proceed  against  him.  No  doubt,  if  he  acts,  he  may  be 
sued  before  he  proves  the  will ;  but  if  he  neither  proves  nor  acts,  he  may  sue 
the  executor  who  dots  act,  {RawUmon  v.  ShaWf  3  T.  R.  569,)  which  he 
could  not  do  if  he  were  himself  liable  to  be  sued  as  executor ;  for  in  such  case 
he  must  be  joined  as  defendant  with  the  other,  and  a  man  cannot  be  at  once 
plaintiflf  and  defendant.  In  Wentworth's  Office  of  Executor,  41,  it  is  said, 
that  *«  he  that  sues  need  not  notice  more  than  do  take  out  probate  or  adminis- 
tration;" so  in  Toller,  471,  it  is  said,  that  such  as  have  Qot  administered 
may  be  omitted ;  and  though  Wentworth  says,  (p.  36,)  that  an  executor  may 
oe  sued  before  will  proved,  that,  consistently  with  the  authorities,  can  only  be 
where  he  has  acted. 

Thirdly,  the  testimony  of  the  Scotch  advocate  disposes  of  the  objecdou 
touching  the  time  for  which  interest  is  to  be  paid ;  at  all  events  the  omission 
if  material,  is  cured  by  the  decrees  of  1804. 
Vol.  XIIL— 88  3  I 
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WUde,  An  action  on  a  foreign  judgment  is  maintainable  in  onr  courts,  on 
the  ground  of  an  implied  promise  to  pay  the  debt  adjudged.  But  the  eoorti 
will  not  imply  a  promise,  where,  on  the  face  of  the  proceedings,  such  an 
implication  would  be  contrary  to  reason  and  justice.  If  it  were  to  be  impTied 
in  every  case,  as  a  matter  of  course,  it  must  be  implied  as  well  upon  a  jn^- 
ment  in  Turkey  or  Algiers,  resting  on  absurd  and  ^barbarous  laws,  as  r«ggg 
upon  the  judgments  of  the  most  enlightened  courts.  The  judgments  of  ^ 
foreign  courts,  before  they  can  be  sanctioned,  must  undergo  investigation,  and 
can  only  be  supported  where  there  is  nothing  absurd  or  unjust  on  the  face  of 
them ;  they  are  not  proof,  but  only  prima  fade  evidence  of  a  debt.  Bat 
nothing  can  be  conceived  more  absurd  or  unjust  than  this  Scotch  decreet 
appears  to  be  on  the  face  of  it.  To  decide  in  the  absence  of  one  of  the  parties, 
and  without  notice  to  him  of  any  cause  depending,  is  contrary  to  the  first  prin- 
ciples of  justice.  In  JFUher  v.  Lantj  De  Gret,  C.  J.,  expressly  says.  **k 
custom  contrary  to  tlie  first  principles  of  justice  can  never  be  good ;  this  cus- 
tom, not  to  summon  or  give  notice  to  a  defendant  in  a  suit  commenced  against 
him,  is  contrary  to  the  first  principles  of  justice,  and  in  my  opinion,  as  at 
present  advised,  can  never  be  good.'*  In  Buchanan  v.  Rucker^  in  answer  to 
an  aigument  that  the  presumption  was  in  favor  of  a  foreign  judgment.  Lord 
Ellbnborouoh  said,  1  Gampb.  66,  **That  may  be  so,  if  the  judgment  appears 
on  the  face  of  it  consistent  with  reason  and  justice;  but  it  is  contrary  to  the 
first  principles  of  reason  and  justice,  that  either  in  civil  or  criminal  proceedings 
a  man  should  be  condemned  before  he  is  heard  ;'* — ^  If  the  practice  were 
proved,  it  is  mala  praxis,  and  cannot  be  sanctioned.  If  a  judgment  could  thus 
be  recovered  against  any  one  behind  his  back,  a  man  would  have  nothing  more 
to  do  but  go  to  Tobago,  there  sue  us  to  any  amount,  and  then  return  to  this 
country  to  put  his  judgment  in  force  against  us.** — **  But  the  practice  here  con- 
tended for  is  opposite  to  right  reason,  and  shall  not  prevail.*'  In  like  manner 
a  party  might,  without  the  knowledge  of  his  debtor,  convey  to  him  heritable 
property  in  Scotland,  and  having  recovered  a  judgment  in  his  absence,  r^Mj 
''proceed  against  him  to  any  amount  in  this  country.  The  process  of  «- 
foreign  atuichment  in  London,  afiects  only  the  goods  and  debts  of  the  party ;  it 
is  therefore  distinguishable  from  a  judgment  like  this  decreet,  which  affects  his 
person  if  he  can  be  found ;  and  the  custom  of  issuing  an  attachment  against  the 
person  concurrently  with  summons,  and  before  hearing,  has  expressly  been 
holden  to  be  bad  in  an  inferior  court.     Wtliiams  v.  Loi^  BagoL 

Secondly,  the  action  is  too  late.  An  administrator,  it  is  true,  can  only  be 
sued  after  he  has  taken  out  letters  of  administration,  for  it  is  from  them  alone 
that  his  title  to  meddle  with  the  intestate's  effects  is  derived ;  Murray  v.  B.  /• 
Company;  but  an  executor  is  appointed  by  the  will,  and  the  authorities  are  all 
clear  that  he  may  sue  and  be  sued  before  he  takes  out  probate ;  (Plowden, 
280  b.;  Com.  Dig.  Mministration,  B.  9;  Cro.  Eliz.92 ;  Wentw.  Off.  Exec 
38;)  otherwise,  by  delaying  probate,  he  might  delay,  ad  infimtum,  a  just  claim 
against  his  testator's  property.  He  can  only  dischai^e  fiimself  by  pleading 
m  ungues  executor,  and  it  is  not  enough  to  say,  simply,  that  he  has  not  admi- 
nistered the  testator's  effects.  No  distinction  is  expressed  in  the  authorities 
between  cases  where  the  executor  acts,  and  where  he  abstains  to  act. 

The  learned  Seijeant  forbore  to  press  the  objection  about  the  accrual  of  the 
interest,  but  contended  that  the  decreet  of  1802  was  satisfied  by  that  of  1804, 
which  gave  the  plaintiff  Hunter's  heritable  properly,  expressly  in  satisfaction 
of  the  debt,  and  which  had  never  been  impeached. 

Cur,  adv,  vtdL 

Best,  C.  J.     This  was  an  action  brought  by  the  assignees  of  Siein  &  Co., 
bankrupts,  against  the  executor  of  the  will  of  John  Hunter. 
•  J  ?°  ?^®  ^***  of  May,  1799,  the  testator  acknowledged  himself  to  be  rm^u^ 
indebted  to  Stein  ^  Co.  in  the  sum  of  447/.  6».  3cf.;  and  on  the  Uth  "^^ 
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of  Jane,  in  the  same  year,  he  acknowledged  that  he  owed  75/.  to  Robert  Smith, 
one  of  the  bankrupts,  and  one  of  the  firm  of  Stein  &  Go.  These  debts  were 
contracted  in  Scotland,  of  which  country  the  deceased  was  a  native,  and  in 
which  he  had  a  heritable  property.  Shordy  aAer  the  year  1799,  the  deceased 
went  to  India.     He  died  in  India  in  1817,  having  never  revisited  Scotland. 

On  the  25th  of  February,  1802,  two  decrees  were  pronounced  in  the  Court 
of  Session  in  Scotland  against  the  deceased,  one  at  the  instance  of  Stein  &  Co., 
and  the  other  at  the  instance  of  Robert  Smith.    In  the  first  of  these  the  deceased 

was  ordered  to  pay  to  Stein  &  Co.  447/.  0«.  8(/.,  with  interest,  from  the 

day  of ,  besides  expenses  of  process,  &c.     In  the  second  decree  the 

deceased  was  ordered  to  pay  Robert  Smith  the  sum  of  75/.,  with  interest,  from 

the of ,  besides  expenses  of  process,  ^c.     It  appeared,  from  these 

decrees,  that  the  deceased  was  out  of  Scotland  at  the  time  the  proceedings  were 
instituted  in  these  causes.  He  never  had  any  notice  of  those  proceedings. 
The  decrees  stated,  that  the  deceased  had  been  (according  to  the  law  of  Scot- 
land) summoned  at  the  market-cross  of  Edinburgh,  and  at  the  pier  and  shore 
of  Lcith.  A  Scotch  advocate  proved,  that,  by  the  law  of  Scotland,  the  Court 
of  Session  might  pronounce  judgment  against  a  native  Scotchman  who  had 
heritable  property  in  that  country,  for  a  debt  contracted  in  Scotland,  although 
the  debtor  had  no  notice  of  any  of  the  proceedings,  and  was  out  of  Scotland  at 
the  time.  After  such  proclamations  as  were  mentioned  in  these  decrees  had 
been  made,  the  same  witness  proved,  that  a  person  against  whom  such  a 
decree  was  pronounced,  might,  at  any  time  within  forty  years,  dispute  the 
*B9Ql  '"®"**  ®^  *"*^^  decree ;  bnt  that  after  the  ^expiration  of  forty  years,  it 
-1  was  conclusive  against  him,  and  all  who  claimed  under  him. 

By  a  decree  of  the  Court  of  Session,  of  the  date  of  the  5th  of  July,  1804, 
that  Court  adjudged  that  certain  property  which  the  deceased  possessed  in 
Scotland  should  belong  to  Robert  Smith  and  his  heirs,  in  payment  and  saiis- 
/action  of  the  sum  of  75/.,  with  interest  from  the  11th  of  ^une,  1799.  By 
another  decree  of  the  same  date,  the  Court  of  Session  adjudged,  that  certain 
other  property  of  the  deceased  in  Scotland  should  belong  to  Stein  Sl  Co.,  and 
their  heirs,  in  payment  and  satisfaction  of  the  sum  of  447/.  6s,  3(/.,  with 
interest  from  the  11th  of  June,  1799.  The  last  two  decrees  fill  up  the  blanks 
left  in  the  first  decrees,  by  giving  the  time  from  which  interest  was  to  be  paid 
on  the  debts,  namely,  from  the  11th  of  June,  1799;  and  if  the  plaintiffs  can 
maintain  their  action,  entitles  them  to  a  verdict  for  the  sum  of  802/.  The 
terms  in  which  the  last  two  decrees  are  expressed,  seem  to  import  that  the 
lands  adjudged  to  Stein  &  Co.,  and  Smith,  were  given  to  and  aeeepted  by  them 
in  satisfaction  of  these  debts ;  but  this  cannot  be  the  true  construction  of  these 
decrees,  because  none  of  the  decrees  are  conclusive  against  the  deceased  and 
those  who  claim  under  him,  until  the  expiration  of  forty  years  firom  the  time 
of  pronouncing  the  first  two  decrees.  The  advocate  who  was  examined  in  the 
cause  proved,  that  by  the  law  of  Scotland,  these  decrees  would  not  operate  as 
satisfaction  of  the  debts,  during  the  period  that  the  debtor  had  a  right  to  dispute 
the  validity  of  the  first  judgments.  A  Scotch  statute,  which  we  have  looked 
into,  shows  the  accuracy  of  the  opinion  given  to  us  on  the  Scotch  laws  by  the 
learned  advocate:  and  I  feel  it  due  to  him  to  say,  that,  from  the  manner  in 
which  he  gave  his  evidence,  the  clearness  and  precision  with  which  he  explained 
the  grounds  of  his  opinion,  I  have  no  doubt  that  he  is  extremely  well  acquainted 
*7om  ^^^^  *^'®  'Scotch  law,  and  that  we  may  safely  rely  on  every  part  of  his 
J  evidence. 

The  last  two  decrees,  proving  that  interest  was  to  run  from  1799,  and  the 
testimony  of  the  learned  advocate,  who  proved,  that  when  decrees  adjudged  that 
interest  should  be  paid,  but  did  not  show  the  time  from  which  it  was  to  run, 
interest  was  payable  from  the  time  of  the  citation— disposes  of  the  objection 
that  no  interest  could  be  recovered  upon  these  decrees. 

The  plaintifis  rested  their  claim  on  these  decrees.    The  defendant  insisted 
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tiAt  these  deereee  woekl  not  sapport  an  action  in  cor  Courts,  because  tbey  were 
vepugnant  to  the  principles  of  justice,  having  been  pronounced  whilst  the 
deceased  was  at  a  great  distance  irom  Scotland,  and  without  any  notice  giren 
to  hira  that  any  proceedings  were  instituted  against  him.  This  defence  was 
made  on  the  general  issue.  The  defendant  also  pleaded,  that  the  plaintiff's 
eause  of  action  did  not  accrue  within  six  years  before  the  conamencenient  of  the 
suiu  To  this  there  was  a  replication,  tliat  the  deceased,  at  the  time  when  the 
cause  of  action  accrued,  was  beyond  seas,  and  remained  beyond  the  seas  until 
the  year  1817,  when  tie  died;  and  that  the  plaintiffs  sued  out  their  writ  against 
the  defendant,  within  six  years  after  he  first  took  on  himself  the  burthen  and 
execution  of  the  will  of  the  deceased  in  Great  Britain,  and  that  he  had  no  other 
executor  in  Great  Britain.  This  replication  was  fully  proved,  and.  therefore, 
the  issue  taken  on  it  was  properly  found  for  the  plaintiffs. 

I^he  questions  to  be  decided  are,  first,  whether  an  action  can  be  maintained 
in  England  on  these  judgments  of  tlie  Court  of  Session  in  Scodand.  Secondly, 
whether  the  replication  is  an  answer  to  the  pleas  of  the  statute  of  limitations. 

On  the  first  question  we  agree  with  the  defendant's  counsel,  that  if  these 
decrees  are  repugnant  to  the  'principles  of  universal  justice,  this  Court  tmqi 
ought  not  u>  give  effect  to  them ;  but  we  think  that  these  decrees  are  ^ 
perfecdy  consistent  with  the  principles  of  justice.  If  we  held  that  they  were 
not  consistent  with  the  principles  of  justice,  we  should  condemn  the  proceed- 
ings of  some  of  our  own  courts.  If  a  debt  be  contracted  within  the  city  of  Lon* 
don,  and  the  creditor  issues  a  summons  against  the  debtor,  to  which  a  retnni  is 
nade,  that  the  debtor  hath  nothing  within  the  city  by  which  he  may  be  sum- 
moned,  or,  in  plainer  words,  hath  nothing  by  the  seizure  of  which  his  appear* 
ance  may  be  enforced,  goods  belonging  to  the  debtor  in  the  hands  of  a  third 
person,  or  money  due  irom  a  third  person  to  the  debtor,  may  be  attached ;  and 
unless  the  debtor  appears  within  a  year  and  a  day,  and  disputes  his  debt,  he  is 
for  ever  deprived  of  his  property  or  tlie  debts  due  to  him. 

In  such  cases  the  defendant  may  be  in  the  East  Indies  whilst  the  proceedings 
are  going  on  against  him  in  a  court  in  London,  and  may  not  know  that  any  such 
proceedings  are  instituted.  Instead  of  the  forty  years  given  by  the  Scotch  law, 
he  has  only  one  year  given  to  him  to  appear  and  prevent  a  decision  that  finally 
transfers  from  him  his  property.  Lord  Chief  Justice  Ds  Grey  thought  this 
custom  of  foreign  attachment  was  an  unreasonable  one,  but  it  has  existed  from 
the  earliest  times  in  London,  and  in  other  towns  in  England,  and  in  many  of 
our  colonies  from  their  first  establishment.  Lord  Chief  Justice  Db  Grey  and 
the  Court  of  Common  Pleas,  after  much  consideration,  decided  against  the 
validity  of  the  attachment,  according  to  the  report  in  3  Wilson,  297,  because 
the  party  objecting  to  it  had  neter  been  summoned  or  kad  noiiee*  The  report 
of  the  same  case  in  2  Blackstone,  834,  shows  that  the  Court  did  not  think  a 
personal  summons  necessary,  or  any  summons  that  coidd  convey  any  informa- 
tion to  the  person  summoned,  but  a  summont  with  a  return  of  nihu;  that  is, 
such  a  ^summons  as  I  have  mentioned,  namely,  one  that  shows  that  the  r^,,^^ 
debtor  is  not  within  the  city,  and  has  nothing  there,  by  the  seizing  of  L^"* 
which  he  may  be  compelled  to  appear.  The  64  G.  3,  c.  137,  not  only  recog- 
nises the  practice  on  which  these  decrees  are  founded,  as  being  according  to  the 
tS7  u  ®^^^'**''  ^"^  enacts,  Uiat  on  nodces  being  given  at  tlie  markei-eroas  at 
Minburgh,  and  on  the  pier  and  shore  of  Leidi,  to  debtors  out  of  the  kin^om, 
in  default  of  their  appearance  the  creditors  may  issue  a  sequestration  against 
meir  effects.  Can  we  say  that  a  pracUce  which  the  legislature  of  the  United 
l^mgdom  has  recognised  and  extended  to  other  cases,  is  contrary  to  the  princi- 
ples of  justice  7  "^  '^ 

A  nauiral  born  subject  of  any  country,  quitting  that  country,  but  leaving  pro- 
perty under  the  protecdon  of  its  law,  even  during  his  absence,  owes  obeflience 
i??«e  laws,  particulariy  when  those  laws  enforce  a  moral  obligation. 
*no  deceased,  before  he  leA  his  native  country,  acknowle^ed,  under  his 
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hand»  that  he  owed  the  debts ;  he  was  under  a  moral  obligation  to  dischaige 
those  debts  as  soon  as  he  could.  It  must  be  taken  for  granted,  from  there  being 
no  plea  of  piene  adminUtravit^  that  the  deceased  haid  the  means  of  paying 
what  was  due  to  the  bankrupts.  The  law  of  Scotland  has  only  enforced  the 
performance  of  a  moral  obligation,  by  making  his  executor  pay  what  he 
admitted  was  due,  with  interest  during  the  time  that  he  deprived  his  creditors 
of  their  just  debts. 

The  reasoning  of  Lord  ELLVNBoaovoH,  in  the  ease  of  Buchanan  v.  Ruckeff 
I  Campb.  63,  and  9  East,  192,  is  in  favor  of  these  decrees.  Speaking  of  a 
case  decided  by  Lord  Kenton,  his  Lordship  says,  in  that  case  the  defendant 
*70?1  ^^^  property  in  the  *i8land,  and  mi^t  be  considered  as  virtually  pre- 
•^  sent.  The  Court  decided  against  the  validity  of  the  attachment,  because 
it  did  not  appear  that  the  party  attached  ever  was  in  the  island,  or  had  any 
property  in  it.  In  both  these  respects  that  case  is  unlike  the  present.  In  the 
case  of  Caoan  v.  Stewart^  Lord  Ellsnborovqh  says,  you  must  prove  him  sum- 
moned, or,  at  leoHti  that  he  was  once  in  the  island  of  Jamaica,  when  the 
attachment  issued. 

To  be  sure,  if  attachments  issued  against  persons  who  never  were  within  the 
jurisdiction  of  the  Court  issuing  them,  could  be  supported  and  enforced  in  the 
country  in  which  the  person  attached  resided,  the  legislature  of  any  country 
might  authorize  their  courts  to  decide  on  the  rights  of  parties  who  owed  no 
allegiance  to  the  government  of  such  country,  and  were  under  no  obligation 
to  attend  its  courts,  or  obey  its  laws.  We  confine  our  judgment  to  a  case 
where  the  party  owed  allegiance  to  the  country  in  which  the  judgment  was  so 
given  against  him,  from  being  born  in  it,  and  by  the  laws  of  which  country  his 
property  was,  at  the  time  those  judgments  were  given,  protected.  The  debts 
were  contracted  in  the  country  in  which  the  judgments  were  given,  whilst  the 
debtor  resided  in  it. 

The  only  other  case  that  has  been  mentioned  is  that  of  ffiUianu  ▼.  Lord 
Bagot;  in  that  case  a  summons  to  appear,  and  an  attachment  to  compel 
appearance,  issued  at  the  sanae  lime,  and  were  returnable  at  the  same  time. 
These  proceedings  were  not  only  contrary  to  justice,  but  contrary  to  our  law, 
and  the  court  from  which  these  proceedings  issued  was  governed  by  English 
law. 

Upon  the  second  question  we  are  of  opinion  that  the  replication  is  an  answer 
to  the  plea  of  the  statute  of  limitations.  The  words  of  the  21  Ja.  1,  c.  16,  s. 
*7041  ^'  ^'^'  ^^^^  ^^^  action  shall  be  brought  **  within  six  years  next  after  *the 
^  cause  of  such  action  or  suits,  and  not  after."  Although  the  injury  of 
which  the  plainuffs  complain  has  existed  more  than  six  years,  yet  they  had  no 
cause  of  action,  until  there  was  some  person  within  the  realm  against  whom 
the  action  could  be  brought.  Cause  of  action  is  the  right  to  prosecute  an  action 
with  effect ;  no  one  has  a  complete  cause  of  action  until  there  is  somebody 
that  he  can  sue.  The  deceased  was  never  in  England  after  the  cause  of  action 
accrued  againat  him ;  after  his  death  there  was  no  person  in  England  against 
whom  the  plaintifl*s  could  proceed,  until  the  defendant  took  upon  himself  the 
execution  of  his  will.  The  defendant  did  not  act  as  executor,  or  prove  the  will 
of  the  deceased,  until  1824.  An  executor  may  do  many  acts  before  he  has 
proved  the  will,  and  when  he  has  proved  the  will,  his  right  to  the  testator's  pro- 
perty has  relation  to  the  time  of  the  testator's  death,  but  we  do  not  think  that 
any  action  can  be  maintained  against  him  as  executor,  until  he  has  taken  upon 
himself  to  act  as  such,  or  has  proved  the  will. 

One  who  is  appointed  an  executor  may  renounce.  It  would  be  injustice  to 
allow  actions  to  be  brought  against  one  appointed  executor,  who  never  meant  to 
act  as  such,  before  he  had  an  opportunity  of  renouncing.  If  he  be  liable  to 
actions  before  he  has  acted  as  executor,  or  proved  the  will,  his  liability  must 
arise  on  the  instant  of  the  death  of  the  testator,  and  many  actions  might  be 
brought  against  him  before  he  oould  renounce,  and  from  these  actions  he  coidd 
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not  be  relieved  without  expense  and  trouble.  All  that  the  passages  in  Plowden, 
280  b,  and  Com.  Dig.*  (B  9,)  tit.  Mministration^  to  which  we  were  referred, 
prove,  is,  that  an  executor  may  be  sued  before  he  has  proved  the  will.  If  he 
has  acted  as  executor  he  may  be  sued  as  executor,  whether  he  has  proved  the 
will  or  not  In  the  present  ease  the  delendant  bad  nol  acted  b^Me  iSM*  wkca 
he  ^obtained  probate.  In  RawHnMon  v.  Shmo  it  was  determined  that  if  r^^Qc 
a  debtor  makes  his  creditor  one  of  his  executors,  the  creditor,  not  having  ^ 
proved  the  will,  or  acted  in  its  execution,  may  sue  the  other  executor  for  his 
debt.  A  man  cannot  sue  as  plaintiff  who  might  be  sued  as  defendant  In 
Jolifft  V.  Pitt^  2  Vern.  694,  it  is  stated  by  the  reporter  to  have  been  agreed, 
that  no  laches  can  be  attributed  to  a  man  for  not  suing  whOst  there  was  oo 
executor  against  whom  he  could  bring  his  action.  I  presume  that  this  point 
was  agreed  to  by  the  counsel  for  all  the  parties.  The  report  then  states,  that 
**  the  Chancellor  inclined  to  be  of  opinion  that  the  statute  of  limitations  was 
not  to  take  place."  This  point,  however,  was  not  decided  by  the  Court  In 
W^Ur  V.  If^ebtter,  10  Yes.  93,  it  appeared  that  the  testator  died  in  1786;  the 
will  was  proved  in  1802.  The  Lord  Chancellor  said,  that  as  there  was  no 
representative  until  1802,  there  was  no  person  who  could  be  sued,  and  therefore 
the  statute  of  limitations  could  not  be  pleaded.  His  Lordship's  attenUon  wts 
afterwards  called  to  an  allegation  on  the  bill,  that  showed  that  the  ezecnior  had 
taken  possession  of  the  testator's  property  previously  to  1792,  upon  whieh  he 
allowed  the  plea  of  the  statute  of  limitations,  and  said  there  was  not  only  a 
cause  of  action,  but  an  opportunity  of  suing  in  1792.  This  decision  is  an 
authority  in  point,  to  show  that  the  statute  only  runs  from  the  time  that  an 
executor  has  either  acted  or  proved  the  will.  The  replication  in  this  case  is  a 
good  answer  to  the  plea.  T.he  postea  must  be  delivered  to  the  plaintifis,  and 
the  verdict  entered  for  them,  for  862/1 

Judgment  for  the  pkintifi. 


•DITCHAM  V.  CHIYIS.  [*706 

Plaintiflf  alleged  that  defendant,  having  agreed  to  convey  her  eafeljr  by  his  coach  from 
London  to  Blackheath,  neglected  his  doty,  by  throwina  her  down,  dec. 

Defendant's  coach  ran  from  Charing  Cross  to  Blackheatn,  and  plaintiff  got  up  at  the  Ele- 
phant and  Castle ;  but  defendant  nad  inscribed  on  his  coach,  '*  London  to  Blackbeaib  :*' 
Held,  no  variance. 

Cask  against  the  defendant,  a  coach  proprietor,  for  not  safely  carrying  the 
plaintiff  from  London  to  Blackheath. 

The  declaration  stated,  that  the  defendant  was  owner  of  a  stage-coach  run- 
ning from  London  to  Blackheath,  and  that  the  plaintiff,  at  his  request,  agreed 
to  become  an  outside  passenger,  to  be  safely  carried  from  London  to  Blackheath, 
whereupon  it  became  the  defendant's  duty  to  use  proper  care  in  carrying  her: 
that  defendant,  not  regarding  his  duty,  did  not  take  proper  care,  but  permitted 
the  horses  to  move  on  while  the  plaintiff  was  getting  up,  whereby  she  was 
thrown  down  with  great  Tiolence,  and  much  bruised  and  wounded. 

At  the  trial  before  Park,  J.,  London  sittings  af\er  Michaelmaa  term,  it 
appeared,  that  the  defendant's  coach  was  licensed  to  run  from  Charing  Cross 
to  Blackheath;  but  that  the  defendant  would  not  evade  the  stamp  duty  by 
going  through  the  city  of  London;  and  that  the  words  London  to  Blackheath 
were  painted  on  his  coach ;  that  the  plaintiff,  a  female  of  sixty,  was  (at  the 
Elephant  and  CasUe,  St  George's  Fields)  in  the  act  of  getting  up  into  the 
dickey  (the  hinder  part)  of  the  coach,  assisted  by  the  cad«  when  the  coach- 
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mao,  wnose  face  was  turned  towards  Greenwich,  drove  swiftly  oflf;  in  conse- 
quence of  which  the  plainlifT  fell,  and  was  seriously  injured  in  the  knee. 

Ii  was  objected,  that  as  the  plaintifTgot  up  at  the  Elephant  and  Oastle,  there 

was  no  proof  of  the  allegation  in  the  declaration,  that  she  had  agreed  to  gO 

*7071  ^^^°^  London  to  Blackheatli,  nor  that  the  defendant's  *coach  ran  from 

-^  London  to  Blackheath :  the  variance  was  fatal.      The  learned  Judge 

reserved  the  point,  .but  a  verdict  was  found  for  the  plaintiff. 

Toddy,  Serjt.,  having  on  these  grounds  obtained  a  rule  niH  to  set  aside  the 
verdict  and  enter  a  nonsuit  instead, 

WUde,  Serjt.,  now  showed  cause. 

The  con/.ract  is  correctly  stated,  and  the  evidence  shows  that  the  defendant's 
coach  ran  from  London  to  Blackheath.  The  word  London  must  be  taken 
according  to  the  understanding  of  the  parties,  which  was  not  confined  to  the 
city  of  London,  strictly  and  technically  speaking,  but  to  the  whole  of  that 
ambit,  which,  vulgarly  and  collectively,  is  called  London.  At  all  events,  the 
defendant  is  estopped  to  say  that  such  is  not  the  sense  he  has  put  on  the  word, 
since  the  inscription  on  his  coach  was, "  From  London  to  Blackheath ;"  though 
he  started  from  Westminster  and  never  passed  the  city.  It  would  be  no  suffi- 
cient answer  to  the  defendant's  demand  of  a  fare  at  Blackheath,  from  a  person 
who  had  mounted  at  Westminster,  for  the  latter  to  say,  there  is  nothing  due, 
because  the  engagement  is  to  run  from  London.  But,  admitting  that  the 
objection  might  have  availed  if  this  had  been  an  action  of  assumpsit,  in  which 
the  contract  would  have  been  the  gist  of  the  action,  yet,  in  case,  where  the  gist 
of  the  action  is  the  defendant's  negligence  in  the  discharge  of  a  duty,  the  pre- 
cise statement  of  the  preliminary  contract  is  immaterial,  and  any  inaccuracy 
may  be  rejected  as  surplusage.  In  Burbigt  v.  Jakes f  1  B.  ^  P.  225,  which 
was  an  action  on  the  case  for  a  nuisance,  the  declaration  stated  that  the  plaintiff 
was  possessed  of  a  messuage  at  Sheemess ;  at  the  trial  it  was  proved  that  the 
house  was  situated  in  the  parish  of  Minster,  which  is  contiguous  to  Sheemess, 

*7081  ^^^  ^^^  ^^^  *^^^  together  commonly  went  by  the  name  of  Sheemess ; 
-J  the  variance  was  holden  to  be  immaterial.  Even  in  assumpsit,  upon 
an  agreement  that  the  defendant  would  procure  the  plaintiff  a  booth  at  a  horse- 
race upon  Barnet  Common,  the  declaration  stated,  that  an  entertainment  of 
horse-racing  being  about  to  be  had  on  Bamet  Common,  in  the  county  of  Mid- 
dlesex, it  was  agreed,  &c.  At  the  trial  it  was  proved,  that  the  whole  of 
Barnet  Common  lay  in  Herts ;  but  Lord  Mansfield  said  the  gist  of  the  agree- 
ment was  the  procuring  the  booth ;  that  it  was  immaterial,  whether  the  com- 
mon were  in  Middlesex  or  not;  and  that  the  word  might  be  rejected.  Frith  v. 
Gray,  4  T.  R.  561,  n.  So  in  Drewry  v.  Twisn,  4  T.  R.  558,  proof  that  the 
defendant's  boat  ran  down  the  plaintiff's  in  the  Half-way  Reach  in  the  Thames, 
was  holden  sufficient  to  support  an  allegation  that  the  boat  was  mn  down  in 
the  Thames  near  the  Half-way  Reach.  So  here,  it  was  immaterial  whether 
the  plaintiff  mounted  the  coach  at  the  place  of  starting,  or  chose  to  walk  on  for 
a  short  distance.     It  did  not  appear  that  a  different  fare  had  been  paid. 

Toddy  and  Andrews^  Serjts.,  supported  the  mle. 

There  are  many  acts  of  parliament  which  recognise  St.  George's  Fields, 
where  the  Elephant  and  Castle  stands,  as  being  no  part  of  I^ndon;  the 
defendant,  therefore,  was  never  under  any  agreement  to  convey  the  plaintiff 
from  London  to  Blackheath,  and  it  is  only  in  respect  of  such  an  agreement 
that  the  duty  charged  in  the  declaration  is  supposed  to  arise.  Perhaps,  it  was 
not  necessary  for  the  plaintiff  to  have  stated  the  preliminary  agreement;  but 
having  stated  it,  she  must  prove  it  as  laid ;  otherwise  a  recovery  in  this  action 
«7n0l  ^OQ^^  ^  QO  ^^^  ^  ^  recovery  in  a  second  action  for  *the  same  injury, 
•^  if  the  plaintiff  were  in  the  second  action  to  lay  it  as  an  injury  happening 
upon  an  agreement  to  carry  her  from  St.  Oeoige's  Fields  to  Blackheath.  In 
tlie  cases  cited,  there  was  no  misstatement  of  any  contract,  but  merely  a  mis 
statement  of  fkcts ; — facts  immaterial  to  the  contract,  even  where  a  contract 
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existed.  In  Ftilh  v.  Gray^  the  contract  was  to  famish  a  booth ;  the  alle^tioi 
about  the  horse-race  on  Barnet  Cooimon  was  merely  introdnctory.  But  if 
the  contract  be  once  stated,  it  stands  entire,  and  no  part  can  be  rejected  ai 
surplusage. 

Best,  C  J.  I  have  no  objection  that  it  should  be  said  of  me  that  I  alwaji 
entertained  a  strong  impression  against  deciding  on  tlie  ground  of  Tariance. 
That  impression  will  never  induce  roe  to  overturn  the  law;  bat  I  see  eDoagk 
here  to  relieve  *tlie  plaintiff  from  this  objection.  The  agreement  here  must  be 
uken  according  to  the  intention  of  the  parties,  and  by  London,  they  nieanMiot 
the  city,  strictly  speaking,  but  what  is  usually  called  London:  and  if  we  wanted 
assistance  to  find  such  a  construction  of  the  word,  the  defendant  hae  furnished 
it  to  us,  for  if  Ijondon  means  the  city  only,  he  never  performs  hie  contract,  kt 
he  never  starts  from  or  passes  through  the  city.  It  must,  therefore,  mean  sooe 
place  which  in  common  parlance  is  styled  London;  and  if  Westminster  be 
included,  even  with  its  separate  jurlsdic'tion,  a  fortiori  may  the  Elephant  and 
Castle  be  included,  which  is  nearer  to  the  city  than  Westminster.  The  con- 
tract here,  is  a  contract  to  carry  from  that  place  which  the  parties  understood 
to  be  London,  and  the  defendant  has  shown  what  his  understanding  of  the 
word  is,  from  the  inscription  on  his  coach,  and  the  place  firom  which  he  staits. 
That  this  is  the  proper  construction  of  tiie  contract,  may  be  collected  from  the 
case  of  Burhige  v.  Jakes,  in  which  the  declaration  states,  ^that  •  the  p,..Q 
plaintiff  was  possessed  of  a  messuage  at  Sheerness.  At  the  trial  it  was  ^ 
proved  that  the  house  stood  in  the  parish  of  Minster,  which  ia  contiguous  is 
Sheerness,  and  usually  goes  under  that  name :  the  variance  was  held  to  be 
immaterial.  That  case  bears  us  out  in  saying,  that  the  plaintiff  has  correedj 
described  this  contract  as  being  a  contract  to  carry  her  from  any  place  withii 
the  ambit  of  that  which  is  usually  called  London. 

Park,  J.,  concurred. 

Gaseleb,  J.  I  cannot  deem  this  allegation  immaterial ;  but  I  think  the 
verdict  may  be  supported  on  the  grounds  stated  by  the  Lord  Chief  Justice; 
and  I  rely  on  the  conduct  of  the  defendant  for  the  construction  to  be  put  on  hit 
contract  to  convey  from  and  to  London.  What  would  he  say,  if  a  passenger 
arriving  at  Charing  Cross,  were  to  refuse  to  pay  on  the  ground  that  the  engage- 
ment was  to  convey  him  to  Jjondon?  The  case  of  Burbigt  v.  Jake$  is  in  point; 
the  house  described  to  be  in  Sheerness,  was  not  in  Sheerness,  but  in  Minster, 
which  is  in  the  same  district,  and  the  Court  held  that  in  subetance  that  sop- 
ported  the  allegation.    The  rule,  therefore,  must  be 

Discfaaiged. 


•FOTHERGILL  v.  WALTON  and  RONDEAU.  [nil 

Where  administration  had  been  taken  out,  the  Court  refused,  without  the  authority  of  ik« 
administratrix,  to  discharge  defendant  out  of  execution  after  the  death  of  the  pltintiiT, 
although  his  administratrix  and  his  assignees  (be  having  been  a  bankrapt)  disclaimed  all 
interest  in  the  action. 

Lawes,  Serjt.,  obtained  a  rule,  calling  on  the  administratrix  and  assignees 
of  the  plaintiff  (he  having  been  a  bankrupt)  to  show  cause  why  the  defeodsnt, 
Rondeau,  should  not  be  discharged  out  of  custody  as  lo  the  execution  in  this 
action,  on  the  ground  that  the  plaintiff  had  sued  as  a  trustee  only,  and  that  his 
administratrix  and  assignees  discUimed  all  right,  title,  claim,  or  interest  io  or  to 
the  damages  recovered. 
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Rondeau's  affidavit  stated,  that  under  a  charter-party  entereil  into  by  die 
defendants,  the  ship  Elizabeth,  then  lying  at  Havre  de  Grace,  was  to  proceed 
to  Terceira,  and  plaintifT  engaged  to  ship  and  take  on  board  at  Havre  six  pipes 
of  brandy,  the  freight  and  amount  of  which  was  to  be  taken  out  in  fruit  at  a 
certain  price;  in  consideration  of  which,  the  defendants  agreed  to  pay  freight, 
and  g  laranty  a  full  rargo  home : 

'J'Fiat  the  flefendant,  Walton,  went  to  Terceira,  and  contracted  for  fruit  in 
barter  for  brandy ;  that  the  ship  arrived  in  ballast,  without  the  brandy ;  that 
the  mister  wrote  for  the  cargo  to  be  delivered  ;  that  the  defendant  answered, he 
was  ready  with  a  cargo,  on  delivery  of  the  brandy;  but  that,  without  the  brandy, 
the  merchant  who  had  contracted  to  furnish  the  fruit, refused  to  deliver  it;  that 
the  ship  returned  to  England  ;  that  an  action  was  commenced  against  the  plain- 
tifT  by  defendants  for  not  shipping  the  brandy;  that  the  proceedings  in  such 
action  were  delayed  by  reason  of  the  necessity  of  sending  out  a  commission  to 
Terceira,  and  the  action  was  not  finally  settled  at  the  death  of  the  plaintiflT, 
which  happened  in  1827;  that  shortly  afier  defendants  had  sued  plaintilf 
*7I21  *^^^  d;images,  plaintiff  commenced  an  action  against  defendants  for 
-*  freight,  and  recovered  a  judgment  for  damages  and  costs,  418/.  18«.  ;t 
that  under  thi^  judgment  Rondeau  was  taken  in  execution,  in  May,  1820,  by 
the  sheriff  of  Surrey,  and  still  remained  in  cxecudon;  that  plaintiff  had  no 
intet'est  in  the  charter  or  damages,  but  that  Messrs.  Attwood  and  others  were 
the  owners  and  interested,  and  that  plaintiflT  acted  under  their  orders;  that 
defendants  relied  on  the  delivery  of  the  brandy,  in  faith  of  which  defendant, 
Walton,  went  abroad  and  contracted  for  fruit  and  cargo,  which  contract  he  being 
unable  to  execute  for  want  of  the  brandy,  a  loss  was  incurred  of  2000/.;  that 
defendants  offered  to  plaintiff  to  allow  a  set-off  of  418/.  18^.,  recovered  against 
them  out  of  defendants'  damages  of  2000/. ;  that  plaintilf  refused  this,  and 
required  defendants  to  release  their  whole  claim ;  that  plaintiff  became  bank- 
rupt in  1822,  and  on  his  examination  disclaimed  all  interest  in  this  action;  that 
he  was  indemnified  by  Attwood  and  others,  the  owners  of  the  ship ;  that  his 
name  was  used  for  form  ;  and  that  he  would  have  liberated  defendant,  but  could 
not:  that  plaintiff  died  intestate,  and  that  letters  of  administradon  were  granted 
to  his  widow,  who  disclaimed  all  interest  in  this  action ;  that  the  assignees  also 
disclaimed  damages;  <hat  the  defendants  were  ready  to  allow  the  owners  credit 
in  account  for  damages ;  that  the  defendant.  Rondeau,  was  seventy-six  years 
old,  and  had  been  confined  in  prison  nearly  eight  years  in  this  action. 

Laiocs  cited  Parkinson  v.  Horiockt  2  N.  R.  240,  where,  after  the  plaintiff's 
death,  the  Cour^in  1806,  discharged  from  execution  a  defendant  who  had  been 
^Tlll  ^"  custody  ever  *since  the  year  1792 ;  and  Broughton  v.  Martin^  1  B. 
-J  <&  P.  176,  where  the  same  course  was  pursued  under  similar  circum- 
stances; no  administration  in  those  cases  having  been  taken  out  to  the  respect- 
ive plaintiffs,  which  amounted  to  same  Unng  as  the  administratrix  disclaiming 
an  interest  in  the  cause. 

lyUdtj  Seijt.,  who  showed  cause,  distinguished  those  cases  from  the  present, 
on  the  ground  that  there  was  no  personal  representative  of  the  plaintiflT  who 
could  discharge  the  defendants;  whereas,  here,  the  administratrix  might  imme- 
diately discharge  the  defendant  if  she  chose  to  take  on  herself  the  responsibility 
of  doing  so ;  and  if  she  declined  incurring  that  responsibility,  (he  Court  could 
not  impose  it  on  her. 

Lawes  {E,  Lawes,  Serjt.,  was  with  him)  referred  to  Bauerman  v.  Rade^ 
nius^  7  T.  R.  663,  as  establishing  the  principle,  that  a  court  of  law  will  not 
look  to  the  rights  of  parties  only  equitably  interested,  the  declarations  of  a 
trustee  plaintiff  having  been  admitted  in  that  case  to  defeat  the  action.  In  like 
manner,  he  urged,  the  disclaimer  of  the  administratrix  in  the  present  instance 

t  See  pBtkerMiU  T.  Watl^n,  8  Taunt.  576,  in  which  It  was  holden,  that  the  delivery  of 
the  brandy  by  Fothergill  was  not  a  condition  precedent. 
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ought  to  operate  as  a  release  to  the  defendant.  At  all  events,  if  the  Coim 
would  on  one  side  look  to  the  rights  of  those  who  were  eqoitahlj  interested, 
they  would  consider  also  what  was  equitable  for  the  other  side ;  and  the  affi- 
davit on  which  he  moved  sufficiently  established  the  defendant's  daim  to  be 
discharged  on  good  conscience,  independently  of  his  years  and  long  imprison- 
ment. 

Best,  G.  J.  Appeals  have  been  made  to  compassion  in  which  the  Conit  it 
not  at  liberty  to  indulge.  Here  is  a  legal  judgment  against  the  defendant,  and 
if  there  *were  no  person  who  could  discharge  him  from  it,  the  Court  rt^^^ 
might  perhaps  interfere,  having  gone  that  length  upon  former  occasions.  ^ 
But  the  plaintiff  *s  legal  representative  has  full  power,  if  she  pleases,  to  dis- 
charge the  defendant  out  of  custody.  Ought  we,  then,  to  interfere  and  reliere 
her  from  the  responsibility  on  which  she  detains  him  1  We  could  not  do  eo 
without  great  injustice.  Since  the  court  for  the  relief  of  insolvent  debtors  has 
been  established,  every  honest  debtor  may  be  discharged  out  of  custody  if  he 
will  surrender  his  property  to  his  creditors,  and  if  he  will  not,  he  ought  to 
remain.  We  have  no  discretion  in  the  present  case,  and  if  we  had,  we  ought 
not  to  exercise  it  in  favor  of  the  defendant. 

Park,  J.  The  cases  which  have  been  cited  do  not  apply,  for  in  those  cases 
the  Court  interfered,  because  there  was  no  legal  representative  who  could  dis- 
chai^e  the  defendant ;  here  there  is  an  administratrix,  who  has  a  valid  judg- 
ment and  power  to  discharge  the  defendant.  In  Dunaford  v.  Gouldtmih 
8  B.  Moore,  145,  the  Court  refused  to  discharge  a  defendant  after  the  death  of 
the  plaintiff,  because  there  was  an  executor  who  had  taken  out  probate,  and 
had  the  power  of  discharging  the  defendant  And  in  that  respect  there  is  do 
difference  between  an  executor  and  an  administrator.  Bautrman  v.  Badenius 
has  nothing  to  do  with  the  present  question. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


•HAWKES  et  al.,  Assignees  of  DAY  et  al.,  Bankrupts,  v.  SALTER.  ['TIS 

A  bill  waa  dishonored  on  Saturday  in  n  place  where  the  post  went  out  at  half  after  nin€ 

in  the  morning :  Held,  that  it  was  aumcient  notice  of  dishonor  to  send  a  letter  by  the 

following  Tuesday  morning's  post. 
The  holder's  clerk,  who  copied  the  letter  containing  the  notice,  said,  thaf  the  letter  w&s 

put  into  the  post  on  the  Tuesday  morning,  but  he  had  no  recollection  whether  it  was 

done  by  himself  or  another  clerk: 
Held,  not  sufficient  evidence  of  putting  into  the  post. 

Action  against  the  defendant  as  drawer  of  a  bill  of  exchange  for  125/., 
accepted  by  one  Calver,  payable  at  Messrs.  Days,  Norwich. 

At  the  trial  of  the  cause  before  the  Lord  Chief  Baron,  Norfolk  Summer 
Assizes,  1827,  it  appeared  that  the  bill  became  due  on  Saturday,  the  17ih  of 
January,  1827;  that  it  was  on  that  day  presented  at  Messrs.  Days,  Norwich, 
for  payment,  and  dishonored ;  that  Calver*  the  acceptor,  lived  within  a  mile  of 
Norwich ;  that  the  defendant,  the  drawer,  lived  at  Swaffield,  near  Nortli 
Walsham,  about  fourteen  miles  from  Norwich ;  and  that  the  post  from  Nor- 
wich to  North  Walsham  leaves  Norwich  at  half  after  nine  in  the  morning. 
One  of  the  plaintiffs'  clerks  stated,  that  a  letter  from  the  plaintifia,  which  the 
wimess  had  copied,  giving  the  defendant  notice  of  the  dishonor  of  the  bill,  was 
sent  by  the  post  from  Norwich  on  Tuesday  morning,  the  10th  of  January,  hot 
he  had  no  recollection  whether  it  was  put  in  by  himself  or  by  another  clerk. 
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It  waa  objected,  that  the  bill  ought  to  have  been  presented  to  Calver  himself; 
that  notice  of  dishonor  ought  to  have  been  sent  by  the  Monday's  post;  and 
that  at  all  events  there  was  not  sufficient  evidence  that  the  letter  had  ever  been 
put  into  the  post. 

A  verdict  was  found  for  the  plaintifls,  but  the  objections  were  reserved  for 
the  opinion  of  the  Court,  and 

Storks,  Serjt.,  accordingly  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict 
for  the  defendant,  on  the  grounds  above  stated,  against  which 
m*9ien  *Spankie,  Seijt.,  showed  cause.  Although  by  statute  an  acceptance 
-I  at  a  particular  place  is  the  same  as  a  general  acceptance,  and  the  bill 
might  have  been  presented  to  Calver  himself,  yet  if  he  appoints  an  agent  to 
pay  the  bill,  presentment  to  that  agent  is  in  law  the  same  thing  as  presentmen 
to  himself.  Then  the  plaintiffs  were,  according  to  all  the  decisions,  allowed  a 
day  to  give  notice  of  dishonor.  They  could  not  write  on  Sunday,  for  that 
would  have  been  contra  bono9  mores;  and  they  were  not  bound  to  get  up  at 
an  unreasonable  hour  on  Monday  morning ;  they  might  write  during  the  whole 
of  Monday,  and  Tuesday  morning's  post  was  early  enough,  there  being  no 
post  on  Monday  nighL  In  Bray  v.  Hadwen^  6  M.  ^  S.  68,  where  the  bankers 
of  the  holder  of  a  bill  received  on  a  Sunday  morning  notice  of  its  dishonor, 
which  they  wrote  to  apprize  the  holder  of,  on  Monday,  but  put  the  letter  into 
the  post  after  twelve  o'clock  at  noon,  at  which  time  the  mail  started,  so  that  it 
did  not  go  till  the  next  day ;  it  was  holden  that  they  had  all  Monday  to  write, 
and  that  as  far  as  they  were  concerned  there  had  been  no  improper  delay. 
The  same  point  was  decided  in  Wright  v.  Skawcross^  2  B.  &  A.  501,  n. 

The  evidence  was  sufficient  to  go  to  the  jury.  In  Hetherington  v.  JTemp, 
4  Camp.  192,  Lord  Ellbnborouoh  said,  *^had  you  called  the  (plaintiff's) 
porter,  and  he  had  said  that  although  he  had  no  recollection  of  the  letter  in 
question,  he  invariably  carried  to  the  post  office  all  the  letters  found  upon  the 
(plaintiff's)  table,  this  might  have  done." 

It  is  the  same  thing  if  the  clerk  who  copied  the  letter  affirms  that  it  was  sent, 
though  he  does  not  recollect  whether  he  or  another  clerk  put  it  into  the  box. 

Storks  insisted  that  the  bill  ought  to  have  been  presented  to  Calver  himself; 
•7171  ^^^  ^^^  words  payable  at  ^Messrs.  Days,  formed  no  part  of  the  contract, 
-^  since  the  act  of  parliament  which  had  made  such  an  acceptance  a  gene- 
ral acceptance.  At  all  events  there  was  no  evidence  that  the  letter  had  been 
put  into  the  post;  the  clerk  called  could  not  know  what  the  other  had  done ; 
and  he  had  no  recollection  as  far  as  concerned  himself. 

Upon  the  authority  of  the  cases  cited. 

Best,  C.  J.,  expressed  himself  clearly  of  opinion,  that  it  would  have  been 
sufficient  if  tfie  letter  had  been  put  into  the  post  before  the  mail  started  on  the 
Tuesday  morning;  but  that  there  was  no  sufficient  evidence  that  it  had  been 
put  in,  even  on  Tuesday  morning. 

The  Court  therefore  granted  a  new  trial,  on  payment  of  costs. 

Rule  absolute  for  a  new  trial. 
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PHILPOT  ».  BRIANT. 

V  the  execotor  of  the  acceptor  of  a  bill  of  exchange,  orally  promise  to  pay  ibe  holder  oat 
of  her  own  eelate,  provided  he  forbear  to  sue,  and  the  bolder  forbear  to  sue  in  conse- 
quence; tbe  promiae  bein^  void,  the  drawer  of  the  bill  ie  not  diaeharged  by  ihe  holder  i 
having  promived  to  give  time,  and  having  delayed  to  lue  under  each  circumstaacea. 

Action  by  the  holder  against  the  drawer  of  a  bill  of  exchange,  which  had 
been  accepted  by  tlie  drawer's  brother.  None  of  the  counts  in  the  declarziioa 
stated  the  acceptance  or  notice  of  non-acceptance. 

The  defence  was,  that  time  had  been  given  by  the  holder  to  the  acceptor's 
executrix,  without  the  knowledge  or  consent  of  the  drawer;  as  to  which  the 
evidence  was,  that  the  bill,  which  was  payable  six  months  after  date,  was  due 
March  19,  1823;  that  the  acceptor  died  before  that  day;  that  the  plaintiff 
applied  to  the  acceptor's  brother,  the  son  and  agent  of  his  executrix,  for  pay- 
ment, *when  he  said  there  was  not  sufficient  personal  property  to  pay  r^.g 
the  bill  then,  but  that  if  the  plaintiff  would  let  the  matter  stand  over,  '- 
the  executrix  would  engage  to  pay  the  bill  out  of  her  private  income.  Plain- 
tiff promised,  provided  the  interest  were  paid,  to  give  a  reasonable  time ;  and 
in  pursuance  of  this  agreement,  interest  was  paid  out  of  the  private  income  of 
the  executrix. 

It  was  also  objected  that  the  declaration  was  insufficient,  in  not  averrii^  u 
acceptance  or  notice  of  non-acceptance. 

Park,  J.,  before  whom  the  cause  was  tried  at  the  London  sittings  after 
Michaelmas  term,  overruled  the  latter  objection ;  but  upon  a  verdict  being  taken 
for  the  plaintiff,  reserved  to  the  defendant  leave  to  move  to  enter  a  nonsuit  on 
the  former. 

Taddt/j  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Wilde^  Serjt.,  who  showed  cause,  ai^ed  that  there  was  no  consideration  for 
the  promise  made  by  the  executrix  to  pay  out  of  her  own  effects ;  and  that 
even  if  there  were,  it  was  void  under  the  statute  of  frauds,  as  not  being  in 
writing.  If  the  promise  of  the  executrix  were  void,  there  was  no  conside/adon 
for  the  plaintiff's  promise  to  give  her  time ;  and  if  that  promise  was  without 
consideration,  it  was  also  void.  The  plaintiff  was  not  bound  by  it,  for  he  was 
always  entitled  to  be  paid  out  of  the  testator's  assets,  and  obtained  no  better 
security  by  the  executrix's  promise.  He  might,  therefore,  have  sued  the  exe- 
cutrix at  any  time,  notwithstanding  his  promise,  so  that  in  effect  no  time  was 
legally  given  her. 

Toddy,  The  plaintiff's  remedy  against  the  acceptor  was  in  effect  suspended, 
and  that  is  sufficient  to  dischai^e  the  drawer.  But  for  the  promise  given  by  the 
defendant,  the  plaintiff  would  have  sued  at  once  on  the  *bill.  The  pro-  r-^^^g 
mise  to  pay,  if  proceedings  were  stayed,  was  in  substance  a  promise  lo  *- 
pay  out  of  the  assets;  and  the  stay  of  proceedings  was  a  sufficient  considera- 
tion for  such  a  promise.  But  if  time  was  given,  it  is  immaterial  whether  there 
was  a  consideration  for  giving  it  or  not.  In  TindaU  v.  Brown,  I  T.  R.  169. 
BuLLBR,  J.,  says,  "As  to  giving  time,  the  holder  does  it  at  his  peril.  In  do 
case  has  it  been  determined  that  the  indorser  is  liable  after  the  holder  of  the 
note  has  given  time  to  the  maker."  In  that  case  there  was  no  consideration 
lor  the  time  given  by  the  holder,  nor  did  he  obtain  by  it  any  other  security. 

Cur,  adv.  vuli* 

hp  ,^1^'  ^I  ^1  A  creditor,  by  giving  further  time  of  payment,  undertakes  that 
dphll .  J^'^i"™?  ^e  lime  given,  receive  the  debt  from  any  surety  of  the 
recnvpr  ;♦  '  ^1"?*"'  ^^^  *  """"^^y  P^»d  *«  debt,  he  would  have  a  right  lo 
J^rL  .,T.'"''*  hw  principal.  The  creditor,  therefore,  by  receiving  his  debt 
hTsUnnlS'  would  indirectly  deprive  the  debtor  of  the  advanta^  that  he 
naa  stipuUted  to  give  him.     If  the  creditor  had  received  from  his  debtor  a  con- 
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sideration  for  the  engagement  to  give  the  stipulated  delay  of  payment  of  the 
debt,  it  would  be  injustice  to  him  tu  force  him  to  pay  it  to  any  one  before  the 
day  given.  If,  to  prevent  the  surety  from  suing  the  principal,  the  creditor 
refuses  to  receive  the  debt  from  the  surety  until  the  time  given  to  the  debtor  for 
payment  by  the  new  agreement,  tlie  surety  must  be  altogether  discharged, 
otherwise  he  might  be  in  a  situation  worse  than  he  was  in  by  his  contract  of 
suretyship.  If  he  be  allowed  to  pay  the  debt  at  the  time  when  he  undertook 
that  it  should  be  paid,  the  principal  debtor  might  have  the  means  of  repaying 
*720l  ^*'^*  ^^^<^^^  *^^^®  expiration  of  the  extended  period  of  payment  the 
-J  principal  debtor  might  have  become  insolvent.  A  creditor,  by  giving 
time  to  the  principal  debtor,  in  equity,  destroys  the  obligation  of  the  sureties; 
and  a  court  of  equity  will  grant  an  injunction  to  restrain  a  creditor,  who  has 
given  further  time  to  the  principal,  from  bringing  an  action  against  the  surety. 
This  equitable  doctrine  courts  of  law  have  applied  to  cases  arising  on  bills  of 
exchange. 

The  acceptor  of  a  hill  of  exchange  is  considered  as  the  principal  debtor;  all 
the  other  parties  to  the  bill  are  sureties  that  the  acceptor  shall  pay  the  bill,  if 
duly  presented  to  him  on  the  day  it  becomes  due,  and  if  he  does  not  then  take 
it  up,  that  they,  on  receiving  notice  of  its  non-payment,  will  pay  it  to  the  holder. 
If  the  holder  gives  the  acceptor  further  time  for  payment,  without  the  consent 
of  the  drawer  or  endorsers,  he  discharges  them  from  all  the  liability  that  they 
contracted  by  becoming  parties  to  the  bill :  but  delay  in  suing  the  acceptor  will 
not  discharge  the  drawers  or  endorsers,  because  such  delay  does  not  prevent 
them  from  doing  what,  on  receiving  notice  of  non-payment  by  the  acceptor, 
they  ought  to  do ;  namely,  pay  the  bill  thcniselvest 

The  time  of  payment  must  be  given  by  a  contract  that  is  binding  on  the 
holder  of  the  bill;  a  contract,  without  consideration,  is  not  binding  on  him;  the 
delay  in  suing  is,  under  such  a  contract,  gratuitous ;  notwithstanding  such  con- 
tract, he  may  proceed  against  the  acceptor  when  he  pleases,  or  receive  the 
amount  of  the  bill  from  the  drawer  or  endorsers.  As  the  drawer  and  endorsers 
are  not  prevented  from  taking  up  the  bill  by  such  delay,  their  liability  is  not 
discharged  by  it;  to  hold  them  discharged  under  such  circumstances,  would 
be  to  absolve  them  from  their  engagements,  without  any  reason  for  so  doing. 
..-.  In  the  case  of  the  partners  of  the  *Arundd  Bank  v.  Goble,  which  is  to 
-'  be  found  in  a  note  to  Ghitty  on  Bills,  296,  and  the  accuracy  of  which 
note  is  proved  by  my  Brother's  report  to  us  of  what  passed  at  the  trial  of  the 
cause  before  him,  that  point  is  decided.  The  acceptor  applied  to  the  holders 
for  indulgence  for  some  months ;  they,  in  reply,  wrote  to  the  acceptor,  inform- 
ing him  that  they  would  give  him  the  time  that  he  required,  but  that  they  should 
expect  interest.  On  a  motion  for  a  new  trial,  the  Court  of  King's  Bench  held, 
that  as  no  fresh  security  was  taken  from  the  acceptor,  the  agreement  of  the 
plaintiffs  to  wait  was  without  consideration,  and  did  not  discharge  the  drawer. 
This  is  a  stronger  case  than  the  present.  In  our  case  there  is  no  agreement 
for  any  particular  time,  nor  any  consideration  for  the  giving  the  dme  that  was 
given  to  the  acceptor. 

If  the  promise  made  by  the  executrix  of  the  acceptor  be  considered  to  be  a 
promise  to  pay  the  debt,  with  interest,  out  of  the  assets  of  the  executrix,  it  gives 
no  claim  to  the  holder  beyond  what  the  bill  gave  him.  The  executrix  was, 
before  that  promise  was  made,  bound  to  pay  principal  and  interest  out  of  her 
testator's  effects.  If  it  is  to  be  taken  to  be  a  personal  promise  of  the  executrix, 
it  is  void  under  the  statute  of  frauds,  not  being  in  writing.  The  holder,  there- 
fore, had  no  belter  security,  nor  any  advantage  beyond  what  the  bill  had  given 
him.  We  hesitated,  only,  in  consequence  of  what  fell  from  Mr.  Justice  Buller, 
in  Tlndal  and  Brown,  But  in  that  case  there  was  no  notice  by  the  holder  to 
the  defendant  of  the  dishonor  of  the  note.  The  opinion  of  Bullbr  is  not  tlie 
ground  on  which  the  Court  gave  the  judgment,  and  that  opinion  is  overruled 
by  the  case  in  Chitty.     The  rule  for  a  nonsuit  must  be 
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♦MACLEAN  V.  DUNN  and  WAT     NS,  who  survived  AUSTIN. 

1.  If  A.,  without  authority,  makes  a  contract  in  writing  for  the  parchase  of  goods  by  B.. 
and  6.  subsequently  ratifies  the  contract ,  such  ratification  renders  A.  an  agent  ssfi- 
ciently  authorized  to  make  the  contract  under  the  etaiate  orfraads. 

2.  Where  the  purchaser  of  goods  refuses  to  take  them,  the  vendor,  by  reselling  them,  does 
not  preclude  himself  from  recovering  damages  for  the  breach  of  contract. 

This  was  a  special  action  of  assumpsit  for  not  accepting  and  paying  for  a 
quantity  of  Russian  and  German  wool.  At  the  trial  before  Best,  C.  J.,  Lon- 
don sittings  af\er  Michaelmas  term,  1826,  the  facts  of  the  case,  as  far  as  ihev 
are  material  to  the  questions  here  noticed,  were  as  follows  :— 

The  defendants  were  carrying  on  business  in  London,  as  druggists  and  dry- 
salters,  when  Ebsworth,  a  Lon«!on  wool*broker,  met  Watkins  at  Manchester, 
near  which  place  Watkins  lived,  and  on  the  part  of  the  plaintiff,  agreed  to  sell 
the  defendants  IC5  bags  of  Russian  and  German  wool,  to  be  paid  for  partly  by 
146  bags  of  Spanish  wool,  which,  on  the  part  of  the  defendants,  he  agreed  to 
sell  to  the  plaiutiff,  and  partly  by  acceptances  or  cash,  on  certain  terms  speci- 
fied in  the  following  bought  nd  sold  note,  which  he  delivered  to  the  plaintiff*s 
clerk. 

«*  Manchester,  28th  March,  1825. 
**D.  Maclean,  Esq. 

**Sir, —  We  have  sold  for  your  account,  to  Messrs.  Dunn,  Austin,  Watkins, 
and  Co.,  166  bags  of  Russian  and  German  wool,  viz.,  [here  followed  a  speci- 
fication of  the  wools  as  in  the  note  made  out  for  the  defendants,  amounting  to 
165  bags  only,  the  insertion  of  166  having  been  admitted  on  the  trial  to  hare 
arisen  by  mistake  in  casting,^  after  deducting  the  amount  of  145  bags  of  Span- 
ish wool  sold  you,  the  balance  to  be  paid  for  by  an  acceptance  at  four  months, 
with  2k  per  cent,  discount,  or  in  cash  with  5  per  cent  discount,  at  your  option. 
Commission  for  selling,  1  per  cent. 

"  Ebsworth  and  Badham." 

•"Manchester,  28th  March,  1825.     [•T^^ 
"D.  Maclean,  Esq., 

"  Sir, — We  have  bought  for  your  account,  of  Messrs.  Dunn,  Austin,  Watkins, 
and  Co.,  145  bags  of  Spanish  wool,  viz.,  [here  followed  a  specification  of  145 
bags  of  wool,]  the  amount  of  145  bags  to  be  deducted  from  the  165  bags  of 
Russian  and  German  wool  bought  of  you  this  day,  and  the  balance  to  be  paid 
for  by  an  acceptance  at  four  months,  at  2|  per  cent,  dfscount,  or  in  cash,  with 
5  per  cent,  discount,  on  the  1st  July,  at  your  option. — Commission  for  par- 
chasing,  i  per  cent. 

«« Ebsworth  and  Badham.'* 

This  bought  and  sold  note  was  written  on  one  sheet  of  paper. 

Corresponding  bought  and  sold  notes,  mutatis  mutandis,  were  made  oat  by 
Ebsworth  for  the  defendants.  In  these  notes  the  1st  of  July  was  specified  as 
the  day  for  cash  with  discount,  at  the  end  of  the  sold  note  as  well  as  at  the  end 
of  the  bought  note.  They  were  never  delivered  to  either  of  the  defendants. 
Ebsworth,  however,  made  out  a  memorandum  of  the  contract  in  his  broker^s 
book,  called  a  contract-book,  which  was  not  signed  by  him,  and  showed  this 
memorandum  to  Watkins,  on  the  day  it  was  entered,  March  28,  1825. 

Watkins  assented  to  the  contract,  provided  Dunn*s  consent  could  be  obtained. 
Ebsworth  had  had  no  previous  communication  with  Dunn,  but  saw  him  about 
the  beginning  of  the  next  month,  when,  as  Ebsworth  swore  at  the  trial,  Dunn 
assented  to  the  bargain,  and  said  he  was  perfecdy  satisfied  wi(h  what  was  done. 

On  the  19th  of  that  month,  Dunn  told  Ebsworth  he  would  have  nothing  to 
do  with  the  contract,  which  Ebsworlh  communicated  to  the  plaintiff. 
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Plaintiff,  nevertheless,  in  May,  addressed  the  defendants  collectively  on  the 

subject  of  the  delivery  of  the  wool,  when  Watkins  wrote  and  referred  him  to 

*72<i'l   ^^3^0^^^*  *who  afterwards,  with   the  assent  of  Watkins,  and  in  the 

-I   name  of  the  defendants  collectively,  sold  and  delivered  sixty-eight  bags 

of  the  German  wool  to  Williamson  and  Jones. 

In  July,  the  plaintiff  transmitted  the  invoice  of  the  165  bags  of  wool  to 
Manchester,  addressed  to  the  defendants,  and  requested  payment  of  what  was 
due  to  him. 

In  September,  he  requested  them  to  receive  and  pay  for  the  remainder  of 
the  wools  undelivered,  and  gave  notice,  that  unless  the  account  between  him 
and  the  defendants  were  liquidated  by  the  1st  of  November,  the  wool  remaining 
undelivered  would  be  put  up  to  public  sale  on  that  day,  and  the  defendants  held 
responsible  for  any  loss. 

The  defendants  having  declined  to  receive  them,  they  were  sold  at  a  loss ; 
whereupon  the  present  action  was  commenced. 

it  was  objected  at  the  trial,  on  behalf  of  the  defendants,  that  there  was  no 
valid  contract  between  the  parties,  the  broker's  book  not  having  been  signed, 
and  the  bought  and  sold  notes  not  having  been  delivered  to  each  party ;  that 
£bs worth  having  no  authority  from  Dunn  at  the  time  of  the  bargain,  was  not 
an  agent  authorized  within  the  meaning  of  the  statute  of  frauds;  that  the  bought 
and  sold  note  given  to  the  plaintilT,  varied  from  that  made  out  for  the  defend- 
ants, the  latter  specifying  the  1st  of  July  as  the  day  for  cash  with  discount,  at 
the  end  of  the  sold  as  well  as  of  the  bought  note ;  the  former  specifying  that 
day  only  at  the  end  of  the  bought  note ;  and  that  the  plaintiff  had  rescinded  the 
contract,  by  tJie  delivery  of  part  of  the  wool  to  Ebs worth,  and  the  sale  of  the 
remainder. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendants  to  move 
the  Court  upon  these  points. 

0yopr\       Taddy^  Serjt.,  accordingly  obtained  a  rule  nisi  to  enter  *a  nonsuit  or 
^  have  a  new  trial,  on  these  and  sundry  otlier  questions  of  law  and  fact. 

With  respect  to  the  alleged  variance,  the  Court  held,  that  as  the  plaintiff*8 
bought  and  sold  note  was  all  written  on  the  same  sheet  of  paper,  the  1st  of 
July,  specified  at  the  end  of  the  bought  note,  must  be  taken  to  apply  equally 
to  the  contract  in  the  sold  note,  and  that  therefore  the  instrument  corresponded 
sufliciently  with  the  bought  and  sold  note  made  out  for  the  defendants. 

If  the  subsequent  ratification  by  Dunn  constituted  Ebsworth,  by  relation,  an 
agent  duly  authorized  within  tlie  meaning  of  the  statute  of  frauds,  at  the  time 
of  the  contract,  a  bought  and  sold  note  having  been  made  out  and  signed  by 
him  on  the  part  of  the  defendants,  his  delivering  it  to  them  and  his  signing  the 
contract  book  would  not  be  essential  to  the  validity  of  the  contract : 

It  is  only  necessary,  therefore,  to  report  what  was  said  on  the  points,  Whe- 
ther a  person  who  makes  a  contract  for  another,  without  due  authority,  becomes, 
on  the  ratification  of  the  contract  by  the  party  to  be  charged,  a  sufficient  agent 
to  bind  him,  within  the  meaning  of  the  statute  of  frauds,  and  Whether  the  dis- 
posal by  the  vendor  of  goods  sold,  with  a  view  to  prevent  further  loss  upon 
the  veildee*s  refusing  to  receive  them,  be  a  rescinding  of  the  contract. 

fFilde  and  Russell,  Serjts.,  for  the  plaintiff.  The  statute  of  frauds  does  not 
affect  the  principle  which  regulates  contracts  made  by  an  agent,  with  respect 
to  which  a  subsequent  ratification  is  equivalent  to  a  previous  authority.  Here 
there  was  not  only  such  a  ratification,  but  the  case  is  taken  out  of  the  statute 
by  a  delivery  of  the  goods.  Bulky  goods  need  not  all  be  delivered  at  the  same 
time,  but  according  to  convenience,  and  any  unequivocal  act  of  control  over  the 
portion  delivered,  is  equivalent  to  a  delivery  and  acceptance  of  the  whole. 
-,  *  Chaplin  v,  Rogers,  1  East,  192.  In  Jflinde  v.  fVhitehouse,7  East,  558, 
'J  even  a  constructive  delivery  by  samples  was  held  to  vest  the  property 
in  the  buyer,  and  sufficient  to  satisfy  the  statute  ;  and  from  acts  of  assent,  an 
authority  might  be  presumed.     fFard  v.  Evans^  Salk.  442.     Merely  acting  on 
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the  agent*8  order  was  sufficient  for  that  purpose.  Kinnitz  v.  Surry,  Pakj, 
Pr.  &,  Ag.  143,  note,  2d  edit.  With  regard  to  the  resale,  it  would  not  prevent 
the  plaintitr  from  recovering  damages  for  non-performance  of  the  conuaet, 
though,  perhaps,  it  might  he  an  answer  to  an  action  for  goods  sold,  ffagtdom 
V.  Let^,  6  Taunt.  162.  In  Greaves  v.  Jishlin,  3  Campb.  425,  where  it  was 
holden  that  the  contract  has  been  rescinded,  the  vendor  resold  the  goods  within 
a  few  days  after  he  had  sold  them,  although  the  purchaser  had  never  refosed 
to  carry  the  contract  into  execution. 

Taddy  and  Spcmkie,  Serjls.,  contra.  Admitting  the  maxim,  amnU  ratika- 
hilio  tnandato  sequiparatur^  under  the  statute  of  frauds  the  mandatum,  where 
there  is  no  delivery  of  tlie  goods,  must  be  in  writing.  A  ratification  cannot 
make  a  signature. 

But  the  resale  rescinded  the  contract  at  all  events,  and  deprived  the  plaioiiff 
of  any  right  to  sue.  Greaves  v.  Ashlin  cannot  be  distinguished  from  the  pre- 
sent case.  In  that  case  there  was  a  written  contract  for  the  sale  of  goods:  no 
time  was  specified  for  the  delivery  ;  but  although  the  purchaser  had  notice,  thai 
unless  they  were  taken  away  they  would  be  resold,  it  was  held  he  had  no  right 
on  that  account  to  resell  them. 

Best,  C.  J.     It  has   been   argued,  that  the  subsequent  adoption  of  the 
contract  by  Dunn  will  not  take  this  case  out  of  the  operation  of  the  statute 
of  frauds ;  and  it  has  *been  insisted,  that  the  agent  should  have  his  r«^27 
authority  at  the  time  the  contract  is  entered  into.     If  such  had  been  the  ^ 
intention  of  the  legislature,  it  would  have  beeu  expressed  more  clearly  ,*  but 
the  statute  only  requires  some  note  or  memorandum  in  writing,  to  be  signed 
by  the  party  to   be   charged,  or  hU  agent  thereunto  lawfully  authorized; 
leaving  us  to  the  rules  of  common  law,  as  to  the  mode  in  which  the  agent  is  to 
receive  his  authority.     Now,  in  all  other  cases,  a  subsequent  sanction  is  con- 
sidered the  same  tiling  in  effect  as  assent  at  the  time.     Omnia  ratihabitio  rt' 
trotrahitur  et  mandalo  xquiparatur:  and  in  my  opinion,  the  subsequent  sanc- 
tion of  a  contract  signed  by  an  agent,  takes  it  out  of  the  operation  of  the  statute 
more  satisfactorily  than  an  authority  given  beforehand.     Where  the  authoiity 
is  given  beforehand,  the  party  must  trust  to  his  agent ;  if  it  be  given  subse- 
quently to  the  contract,  the  party  knows  that  all  has  been  done  according  to  bis 
wishes.     But  in  Kinnitz  v.  Surry^  where  the  broker,  who  signed  the  broker^s 
note  upon  a  sale  of  corn,  was  the  seller^s  agent,  Lord  Ellenborouoh  held,  that 
if  the  buyer  acted  upon  the  note,  that  was  such  an  adoption  of  his  agency  as 
made  his  note  sufficient  within  the  statute  of  frauds:  and  in  Soamet  v.  Spencer, 
1  Dow.  &.  Ry.  32,  where  A.  and  B.,  being  jointly  interested  in  a  quantity  of 
oil,  A.  entered  into  a  contract  for  the  sale  of  it,  without  the  authority  or  know- 
ledge of  B.,  who,  upon  receiving  information  of  the  circumstance,  refused  to  be 
bound,  but  afterwards  assented  by  parol,  and  samples  were  delivered  to  the 
vendees ;  it  was  held,  in  an  action  against  the  vendees,  that  B.'s  subsequnit 
ratification  of  the  contract  rendered  it  binding,  and  that  it  was  to  be  considered 
as  a  contract  in  writing  within  the  statute  of  frauds.     That  is  an  express  deci- 
sion on  the  point,  that  under  the  statute  of  frauds  *the  ratification  of  the  r^^a 
principal  relates  back  to  the  time  when  the  agent  made  the  contract.        ^  '^ 

Then,  with  regard  to  the  resale,  it  seems  clear  to  me,  that  it  did  not  rescind 
the  contract,  it  is  admitted  that  perishable  articles  may  be  resold.  It  is  diffi- 
cult to  say  what  may  he  esteemed  perishable  articles,  and  what  not :  bnt  if 
articles  are  not  perishable,  price  is,  and  may  alter  in  a  few  days,  or  a  few  hours. 
In  that  respect  there  is  no  difference  between  one  commodity  and  another.  It 
is  a  practice,  therefore,  founded  on  good  sense,  to  make  a  resale  of  a  disputed 
article,  and  to  hold  the  original  contractor  responsible  for  the  difference.  The 
practice  itself  affords  some  evidence  of  the  law,  and  we  ought  not  to  oppose  iu 
except  on  the  authority  of  decided  cases.  Those  which  have  been  cited  do  not 
apply.  Where  a  man,  in  an  action  for  goods  sold  and  delivered,  insists  or. 
having  from  the  vendee  the  price  at  which  he  contracted  to  dispose  of  his  goods, 
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he  cannot,  perhaps,  consistently  with  such  a  deaiand«  dispose  of  them  to 
another;  but  if  he  sues  for  damages  in  consequence  of  the  vendee's  refusing  to 
complete  his  contract,  it  is  not  necessary  that  he  should  retain  dominion  over 
the  goods :  he  merely  alleges  that  a  contract  was  entered  into  for  the  purchase 
of  certain  articles,  that  it  has  not  been  fulfilled,  and  that  he  has  sustained 
d:image  in  consequence.  There  is  nothing  in  this  which  requires  that  the  pro- 
perty should  be  in  his  hands  when  he  commences  the  suit;  and  it  is  required 
neither  by  justice,  nor  by  the  practice  of  the  mercantile  world. 

In  actions  on  the  warranty  of  a  honie,  it  is  the  constant  practice  to  sell  the 
horse,  and  to  sue  to  recover  the  difference.  The  usage  in  every  branch  of 
trade  is  equally  against  the  objection  which  has  been  raised  on  the  part  of  the 
defendants.  It  is  uiged,  indeed,  that  in  contracts  entered  into  by  the  East  India 
Company,  the  power  of  resale  is  expressly  provided  for,  in  case  the  vendee 
*7291  ^^^"^^^  refuse  to  perform  his  contract.  *That  is  only  ex  abundanti  cau* 
■^  tela,  and  it  has  never  been  decided  that  a  resale  of  the  goods  is  a  bar  to 
an  action  for  damages  for  non-performance  of  a  contract  to  purchase  them : 
the  contrary  has  been  held  at  Nisi  Prius.  But,  without  referring  to  a  Nisi 
P/ius  case  as  authority,  we  are  anxious  to  confirm  a  rule  consistent  with  con- 
venience and  law.  It  is  most  convenient  that  when  a  party  refuses  to  take 
goods  he  has  purchased,  they  should  be  resold,  and  that  he  should  be  liable  to 
the  loss,  if  any,  upon  the  resale.  The  goods  may  become  worse  the  longer 
they  are  kept:  and,  at  all  events,  there  is  the  risk  of  the  price  becoming  lower. 

Rule  discharged.! 

t  Park,  J.,  took  no  pan  in  the  hearing  or  decition  of  the  case. 


(IN  THE  EXCHEQUER  CHAMBER.) 


LUCAS,  THOMPSON,  DAVIS.  BULL,  T.  LINGHAM,  and  EICKE,  v 

NOCKELLS. 

PlaintlflT.  a  ship  owner,  agreed  by  charter-parcy  with  T.  to  take  any  goods  on  board  which 
T.  should  ship,  and  convey  ihem  from  Van  Diemen's  Land  to  London.  T.  covenanted 
to  pay  freight  at  the  race  of  15s.  per  ton  per  month,  ten  days  after  the  delivery  of  ihe 
cargo,  and  then  consigned  a  cargo  to  defendants  by  a  bill  of  lading,  under  which  they 
or  their  assigns  were  to  pay  freient  as  per  charter. 

T.  being  indehied  to  defendants,  they,  on  the  arrival  of  the  ship  in  London,  saed  oat  a 
writ  of  jC.  fa.,  and  took  the  carso  forciblv  from  the  ship,  exhibiting  the  shcrifT's  wnrrant 
to  the  captain  :  they  did  not  sell  under  the  jC.  fa.,  but  afterwards  made  affidavit  at  the 
custom-hoase  that  they  had  landed  the  cargo  as  the  importers. 

Plaintiff  having  sued  them  in  trespass  for  entering  his  ship  and  taking  the  cargo,  and  to  a 
justification  under  the  writ,  having  replied  de  injuria  absque  residua  causa,  and  bavins 
new  assigned  that  the  defendant  took  the  goods  lor  other  purposes  than  those  mentioned 
in  the  pleas:  Held,  that  it  was  competent  to  the  Judge  to  leave  it  to  the  jury  to  Kay, 
whether  the  goods  were  bona  fide  taken  under  the  execution,  or  whether  the  execution 
was  resorted  to  as  a  color  to  enable  the  defendants  to  get  possession  of  and  land  the 
cargo  as  importers,  without  subjecting  themselves  to  the  claim  or  question  that  might 
have  arisen  if  they  bad  accepted  them  under  the  bill  of  lading. 

Error  on  a  bill  of  exceptions. 

Nockclls,  the  plaintiff  below,  declared  in  trespass  for  breaking  and  entering 
*7^n1   ^^^  ^^^P'  making  a  noise  .ind  ^disturbance  in  it  for  two  days,  breaking 
-1  open  the  hatches,  entering  the  hold,  and  taking  a  large  quantity  of  oil. 
Vol.  XIII.— 90  3  k  2 
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whalelone  fins,  hides,  &c.,  in  the  possession  of  the  plaintiff  below,  on  boara 
the  ship,  and  on  v/hich  he  had  a  !icn  to  the  amount  of  6000/.  for  freight,  due 
to  him  as  owner  of  the  vessel,  and  for  carr^'ing  away  and  converting  the  goods 
to  tlieir  own  use,  whereby  plaintiff  below  was  deprived  of  his  lien,  and  lost 
his  freight. 

Second  count,  for  taking  possession  of  his  ship  and  goods. 

Third,  for  taking  out  of  a  certain  other  ship  the  goods  of  the  plaintiff  below. 

The  defendants  below  (Lucas  and  Thompson  joindy,  and  the  others 
severally)  justified  the  trespass  under  a  judgment  recovered  in  the  Court  of 
King's  Bench,  by  R.  Hopley,  G.  H.  Lingham,  and  T.  Lingham,  against  oae 
Nathaniel  Thornton,  for  a  debt  of  20,000/.  and  costs,  upon  which  a  iaialum 
fi,  fa.  was  sued  out,  directed  to  the  sheriff  of  Middlesex,  and  indorsed  to  levy 
6000/.  besides  expenses,  which  writ  was  delivered  to  Lucas  and  ThonpsoD, 
sheriffs  of  Middlesex,  to  be  executed,  who  made  out  their  warrant  in  writing  lo 
Di^vis  and  Bull,  commanding  them  that  of  the  goods  and  chattels  of  Thomtoo 
they  should  cause  to  be  made  the  debt  and  costs  aforesaid.  It  was  then 
averred,  that  at  the  time  when,  &c.,  there  were  divers  goods  and  merchandises 
belonging  to  Thornton  on  board  the  ship  in  the  declaration  mentioned,  and  th«t 
Davis  and  Bull  being  bailiffs,  (assisted  by  T.  Lingham  and  Eicke,)  before  the 
return  of  the  writ,  entered  into  the  ship,  seized  Thornton's  goods  and  merchan- 
dises, sold  them,  and  by  the  sale  made  and  levied  the  amount  of  1950/.  towards 
satisfaction  of  the  debt  and  costs  aforesaid. 

The  plaintiff  below  replied  that  the  defendants  below  of  their  own  wrong, 
and  wittiout  the  residue  of  the  *cause  by  them  in  their  plea  alleged,  rc^qi 
committed  the  said  trespasses.  ^ 

He  also  new  assigned  that  the  defendants  below,  for  other  purposes  than 
those  mentioned  in  the  pleas,  entered  the  ship,  and  took  the  goods,  and  that 
more  violence  was  resorted  to  than  was  necessary.  Upon  all  which  issue 
was  joined. 

At  the  trial  before  Lord  Tbnterden,  C.  J.,  London  sittings  after  Trinity 
terra,  1826,  it  appeared,  that  the  plaintiff  below  was  owner  of  the  ship 
Emerald;  that  by  a  charter-party  of  the  8th  of  August,  1822,  executed  at  Port 
Jackson,  New  South  Wales,  by  the  son  of  the  plaintiff  below,  under  a  power 
of  attorney,  (and  reciting  a  former  charter-party  of  April,  1821,  by  which  the 
plaintiff  below  did  grant,  and  to  freight  let,  and  Natlianiel  Thornton  did  hire 
and  take  to  freight  all  the  said  ship  Emerald  for  the  term  of  a  year  from  May 
Ist,  1821,  with  an  agreement  that  if  the  ship  should  be  employed  more  than  a 
year,  she  should  be  paid  for  at  the  rate  of  a  guinea  per  ton  per  month,  reciting, 
also,  that  tlie  parties  had  agreed  and  did  agree  to  put  an  end  to  and  determine 
that  charter-party  and  enter  into  a  fresh  one,)  the  plaintiff  below  and  William 
Elliott,  the  master  of  the  ship,  jointly  and  severally  covenanted  with  Nathaniel 
Thornton  as  follows,  that  is  to  say,  *«  that  the  ship  should  be  made  ready  and 
fitted,  and  should  take  on  board  all  such  goods  as  N.  Thornton  should  tender 
to  William  Elliott,  and  should  with  all  convenient  despatch  proceed"  with  her 
cargo  to  London,  and  should  discharge  at  London,  to  Thornton  or  his  assigns; 
Thornton  covenanting  to  pay  **  freight  at  the  rate  of  15<.  per  ton  per  month,** 
ten  days  after  the  delivery  of  the  cargo. 

Under  this  charter-party,  a  cargo  of  oils,  furs,  hides,  &c.,  was  shipped  by 
Thornton,  at  Van  Diemen*s  Land,  for  London,  and  Elliott  signed  a  bill  oi 
lading,  by  which  this  cargo  was  to  be  delivered  to  Messrs.  Hopley  &  Ling- 
hams,  or  their  assigns,  **he  or  they  paying  freight  *for  the  same  as  per  r%m*M 
charter,  with  primage  and  average  accustomed."  ^ 

In  June,  1823,  the  ship  arrived  at  Gravesend,  when  G.  H.  Lingham  went 
on  board,  and  after  inquiring  about  the  cargo,  and  receiving  letters  from  Thorn- 
ton, said  he  wished  the  ship  to  go  to  Brewer's  Quay;  the  plaintiff  below 
insisted  on  going  into  the  London  Docks,  but  after  showing  Lingham  the  ship*s 
manifest,  by  which  the  goods  were  consigned  to  Hopley  iL  Linghams,  agreed 
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that  the  ship  shonld  go  to  Brewer's  Quay,  if  Hopley  &  Linghams  would  pay 
freight  for  the  cargo  according  to  the  first  charter-party.  The  plaintiff  below 
afterwards  offered  to  take  freight  at  the  lower  rate  mentioned  in  the  second 
charter-party,  but  Linghani  made  no  answer.  AAertlie  ship  had  been  reported 
at  the  custom-house,  plaintiff  below  informed  Hopley  of  that  circumstance,  and 
offered  to  deliver  the  cargo  where  Hopley  ic  Linghams  pleased,  if  they  would 
agree  to  pay  the  freight;  but  Hopley  said  he  would  give  no  promise,  and  after 
some  altercation,  said  to  the  plaintiff  below,  **I  will  make  something  of  you 
before  I  have  done  with  you.**  On  the  8d  of  July,  Hopley  ic  Linghams,  who 
were  creditors  of  Thornton  to  a  considerable  amount,  issued  the  fieri  facias 
mentioned  in  the  declaration,  Thornton  being  in  embarrassed  circumstances ; 
and  on  the  4th,  T.  Lingham,  accompanied  by  Eicke,  his  attorney,  and  Bull 
and  Davis,  the  sheriff's  officers,  entered  the  ship  with  the  sheriff's  warrant, 
which  they  exhibited  to  the  plaintiff  below,  and  although  required  by  him  to 
leave  the  ship,  broke  open  the  hatches,  which  had  been  closed  to  prevent  them 
from  taking  the  cargo,  and  proceeded  to  unload  it  from  that  time  to  the  17th, 
by  which  day  the  whole  was  unloaded.  When  the  sheriff's  officers  came  on 
board,  the  captain  of  the  ship  told  the  plaintiff  below  he  thought  he  was  wrong 
in  detaining  the  cargo,  as  the  freight  was  not  due  till  ten  days  after  the  deli- 
^^VC^  ^^^y  *  P^^i*^^^^  below  said,  **he*d  *be  damned  if  he  cared,"  and  ordered 
-I  the  captain  not  to  allow  the  cargo  to  be  taken.  The  captain  had  signed 
three  bills  of  lading,  one  of  which  he  gave  to  the  plaintiff  below,  and  left  the 
other  two  with  Thornton.  Hopley  &,  Linghams  indemnified  the  sheriff,  and 
it  was  proved  that  Davis  had  said  the  sale  of  the  cargo  taken  out  produced 
1950/. 

On  the  4th  of  July,  Hopley  and  Linghams  presented  a  memorial  to  the  com- 
missioners of  customs,  as  follows :— **  Honorable  Sirs, — We  have  in  the  ship 
Emerald,  from  New  South  Wales,  2^0  casks  of  train  oil,  which  we  have  paid 
duty  on,  and  are  desirous  of  landing  at  the  legal  quays." 

6n  the  10th  of  July,  the  captain  of  the  ship  made  affidavit  at  the  custom- 
house, that  the  cargo  (describing  it)  was  British  property,  and  to  this  affidavit 
was  annexed  another,  as  follows  :— 

**  Thomas  Lingham,  for  self  and  Co.,  importers,  maketh  oath  that  the  within- 
mentioned  cargo  is  British  property." 

On  the  7th  of  August,  Hopley  and  Linghams  annexed  to  a  catalogue  of  the 
cargo  for  sale  by  auction,  a  certificate  that  the  lots  had  been  imported  within 
twelve  months;  had  not  been  previously  sold  or  parted  with ;  and  that  that 
was  the  first  sale. 

They  also  addressed  a  note  to  the  auctioneer  as  follows :  "  We  appoint  yoii 
to  buy  for  our  account  this  day  the  following  goods,  at  the  prices  annexed,  being 
our  property."  This  was  concluded  by  a  description  of  the  caigo.  These 
two  latter  instruments  were  left  by  Hopley  and  Linghams  at  the  excise-office, 
and  the  cargo  was  put  up  to  sale  by  auction,  under  their  direction,  on  the  7th 
of  August. 

The  Chief  Justice  charged  the  jury,  that  he  was  of  opinion  that  the  posses- 
sion of  the  ship  was  in  the  plaintiff  below  at  the  time  of  the  execution,  and  that 
♦7141  ^^^  question  for  their  consideration  was,  whether  the  goods  *were  really 
J  and  bona  fidt  taken  by  virtue  of  the  said  writ  of  execution;  if  they 
were,  the  verdict  ought  to  be  for  the  defendants  below ;  or,  whether  the  execu- 
tion was  had  recourse  to  merely  as  a  color  to  enable  the  defendant  Lingham, 
and  his  partners,  who  were  the  consignees,  to  take  said  goods,  and  so  get  pos- 
session of  them,  and  land  them  as  importers,  without  subjecting  themselves  to 
the  claim  or  question  that  might  have  arisen  if  they  had  accepted  them  under 
the  bill  of  lading ;  in  which  latter  case  the  verdict  ought  to  be  for  the  plaintiff 
below.  Whereupon  the  counsel  on  the  part  of  defendants  below  objected,  first, 
that  the  question  proposed  by  the  Chief  Justice  for  the  consideration  of  the 
jury,  was  not  open  for  their  consideration  upon  the  pleadings  in  the  cause ; 
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for  if  iherc  was  ground  for  imputing  fraud,  it  ought  to  have  been  specially 
replied ;  and,  secondly,  that  none  of  the  counts  mentioned  in  the  declaration 
had  been  proved,  and  that  the  Chief  Justice  ought  to  direct  the  jury  upon  the 
evidence  so  produced  as  aforesaid,  that  the  possession  of  the  said  ship  was  not, 
at  the  time  of  the  entering  the  same  by  defendants  below,  by  law  vested  in  the 
plaintiff  below,  and  that  the  plaintilT  below  had  no  lien  on  the  said  goods,  and, 
consequently,  that  plaintiff  below  was  not  competent  to  maintain  the  action. 
Upon  these  objections  a  bill  of  exceptions  was  tendered  and  signed,  and  the 
jury  gave  their  verdict  for  the  plaintiff  below,  with  damages  1950/. 

Three  points  were  proposed  for  argument  in  this  case. 

First,  VVhelher  the  plaintiff  below,  notwithstanding  the  charter-parry,  hsd 
still  sufficient  possession  of  the  ship  to  maintain  an  action  of  trespass. 

Secondly,  Whether  he  had  a  lien  on  the  goods  seised,  in  respect  of  which  lie 
could  sue  in  trespass  for  an  illegal  seizure  of  them. 

Thirdly,  Whether  upon  the  pleadings  in  this  cause  it  was  competent  to  the 
Lord  Chief  Justice  to  leave  it  *to  the  jury  to  say,  whether  the  goods  ,  ^^^~ 
were  bona  fide  taken  under  the  writ  of  execution,  or  whether  the  execn-  *- 
tion  was  resorted  to  as  a  color  for  taking  them,  not  to  effect  a  levy  by  ririoe 
of  the  execution,  but  with  a  view  to  land  them  without  subjecting  the  defend- 
ants below  to  the  claim  of  the  plaintiff  below  for  freight. 

F.  Polioek,  for  the  defendants  below,  admitted  that  the  plaintiff  below  had, 
notwithstanding  the  charter-party,  sufficient  possession  of  the  ship  to  maintain 
trespass  for  nominal  damages  against  wrong-doers ;  SaviUe  v.  Campion^  2  B. 
Ad  a.  608;  Chriniit  v.  Lewia^  2  B.  d^  B.  410:  and  the  second  point,  therefore, 
touching  the  lien,  was  only  argued  with  a  view  to  the  reduction  of  damages  in 
case  the  third  should  be  decided  against  the  defendants  below.  He  contended 
that  the  plaintiff  below  had  no  lien,  because  the  freight,  according  to  the  terms 
of  the  charter-party,  was  not  payable  till  ten  days  after  the  delivery  of  the 
goods,  and  a  stipulation  for  dealing  on  credit  is  destructive  of  a  ri^ht  to  lien. 
Mutton  V.  Bragg,  7  Taunt.  14.  In  Raitt  v.  Mttthell,  4  Camp.  146,  whero  a 
shipwright  in  the  Thames  had  taken  a  ship  into  his  dock  to  repair  without  any 
express  agreement  for  immediate  payment,  credit  being  given  by  the  usage  of 
the  trade  to  the  owner  of  the  ship  in  such  cases.  Lord  fiLLKNBORoroH  held  the 
shipwright  had  no  lien. 

But,  thirdly,  the  defendants  below  were  not  wrong-doers.  It  is  admitted  oa 
the  pleadings  that  the  goods  seized  belonged  to  Thornton ;  that  Thornton  was 
indebted  to  Hopley  and  Linghams ;  and  that  Hopley*  Lingham,  and  the  sheriff's 
officer,  when  they  seized  the  goods,  were  armed  with  a  writ  of  execution,  under 
which  they  were  authorized  to  seize  them  for  a  debt  due  to  Hopley  and  Ling- 
hams.  That  was  a  sufficient  warrant  for  what  they  did ;  and  the  motive  with 
which  they  acted  was  ^immaterial,  and  could  not  be  traversed.  As  the  r^^^^ 
existence  of  the  writ  was  not  disputed,  and  as  its  efficacy  could  not  be  ^  ' 
disputed,  the  jury  had  no  authority  to  inquire  into  the  intenUons  of  the  parties 
who  were  authorized  to  carry  it  into  effect.  Their  province  was,  to  deal  iri(h 
facts,  not  with  intentions ;  and  even  if  the  defendants  below  had  avowed  other 
motives  for  the  seizure  besides  the  execution  of  the  writ,  such  a  declaration 
would  not  have  affected  the  validity  of  their  proceedings  under  the  writ.  In 
Crowtktr  V.  RanuboUom,  7  T.  R.  654,  to  an  action  of  trespass  for  taking  three 
cows,  keeping  them  four  days,  and  converting  them  to  the  defendants'  use,  the 
defendants  pleaded  a  seizure  under  a  writ  of  jttsticiea  to  compel  plaintiff's 
appearance  in  a  county  court,  and  that  the  plaintiff  having  appeared,  the  cattle 
were  redelivered  to  him  :  the  plaintiff,  admitting  the  writ  of  jufficies,  replied 
that  the  defendants,  of  their  own  wrong,  took  and  detained  the  catde  as  alleged 
in  the  declaration.  At  the  trial  it  appeared  to  be  the  practice  of  the  county 
court  to  seize  any  small  chattel  to  compel  an  appearance,  and  to  return  it  upon 
tlie  party's  paying  2«.  4J.,  which  was  considered  as  an  appearance,  and  entered 
as  such.    Ramsbottom,  when  he  seized,  said  he  was  come  for  the  cows,  for  7l 
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debt,  and  5/.  costs,  and  though  2«.  %d.  was  tendered  the  same  day,  and  restora- 
tion of  the  cows  demanded,  they  were  kept  for  four  days.  It  was  lefl  to  the 
jury  to  say,  whether  the  defendants  entered  for  the  purpose  of  compelling  an 
appearance,  or  of  compelling  the  payment  of  debt  and  costs;  and  a  verdict 
having  been  found  for  the  plaintiff,  a  new  trial  was  granted.  Lord  Kenyon 
saying,  **  I  never  understood  that  a  man  was  obliged  to  justify  a  distress  for  the 
cause  which  he  happened  to  assign  at  the  time  it  was  made.  If  he  can  show 
that  he  had  a  legal  justification  for  what  he  did,  that  is  sufficient.  A  man  may 
m'j^'ji  distrain  for  rent,  and  *avow  for  heriot  service.  Now,  here  it  appears 
-*  that  the  defendants  were  justified  under  the  process  of  the  county  court 
iu  entering  upon  the  plaintiff  and  taking  his  goods  in  order  to  compel  an 
appearance ;  and,  therefore,  the  question  ought  not  to  have  been  left  to  the  jury 
to  say,  whether  they  entered  for  that  or  some  other  cause.*' 

If  it  was  improper  in  that  case  to  leave  it  to  the  jury  to  say,  whether  the 
defendants  had  entered  for  the  purpose  of  compelling  an  appearance,  or  of 
compelling  the  plain tifif  to  pay  debt  and  costs,  it  was  equally  incorrect  in  the 
present,  to  leave  it  to  them  to  say  whether  the  defendants  below  had  entered 
for  the  purpose  of  executing  the  writ,  or  of  employing  it  colorably,  for  the  pur- 
pose of  landing  the  goods  without  being  liable  to  the  claim  for  freight.  If  they 
were  armed  with  sufficient  authority  for  seizure,  the  purpose  or  motive  with 
which  they  seized  is  immaterial.  In  Ex  parte  fVilbran^  5  Maddox,  1,  the 
Vice-Chancellor  said,  **  Courts  of  justice  have  no  concern  with  the  motives  of 
parlies  who  assert  a  legal  right."  And  the  case  of  Dr.  GrenvUle  (Groenvelt) 
V.  Tht  College  of  Physicians^  12  Mod.  386,  is  directly  in  point.  In  trespass 
against  J.  S.,  for  an  assault  and  wounding,  and  false  imprisonment,  the  defend- 
ant, as  to  the  force  and  arms  and  wounding,  pleaded  not  guilty ;  and  as  to  the 
residue  of  the  trespass,  he  justified  it  under  the  authority  of  the  college,  for 
malpractice  by  the  plaintiff,  in  his  profession  of  a  physician.  The  plaintiff 
replied,  that  the  defendant  de  iftjuria,  &c.,  made  the  assault,  absque  hoc  that  he 
did  it  by  the  authority  set  forth  in  the  plea;  and  upon  demurrer  the  replication 
was  held  ill:  and  Holt,  C.  J.,  said,  ** Suppose  one  has  a  legal  and  an  illegal 
warrant,  and  arrests  by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 
^»Q-.  virtue  of  the  legal  one;  *for  it  is  not  what  he  declares,  but  the  authority 
-'  which  he  has,  is  his  justification."  In  like  manner,  a  party  may  dis« 
train  for  one  thing  and  avow  for  another.    3  Rep.  26. 

From  all  this,  it  follows,  that  where  a  party  has  a  legal  authority  on  which 
he  is  entitled  to  act,  as  a  judgment,  writ,  and  warrant,  the  jury  cannot  be 
directed  to  find  that  the  act  of  the  parties  was  alio  intuitu,  A  virtute  cvjua 
cannot  be  traversed.  The  sheriff  or  his  officer  cannot  be  told  that  they  have 
not  entered  by  virtue  of  that  writ  which  expressly  gives  them  authority  to  enter. 
To  question  such  authority  would  paralyze  the  whole  power  of  the  laws.  It 
is  no  answer  to  one  who  has  a  right  to  sue  in  a  civil  action,  or  to  prosecute  for 
a  felony,  to  say,  that  he  is  actuated  rather  by  malice  than  by  a  view  to  his  own 
interest  or  the  public  good.  It  is  sufficient  that  he  has  the  legal  right;  and  if 
his  motive  for  enforcing  it  were  to  be  questioned,  the  law  would  be  the  occa- 
sion rather  of  vexation  than  security. 

Campbell,  contra :  (having  abandoned  the  claim  in  respect  of  lien :)  There 
is  no  traverse  here  of  motive  or  intention;  nor  was  tlie  question  of  motive  lef^ 
to  the  jury,  but  simply.  Whether  the  goods  were  bona  fide  taken  under  the 
execution.  It  is  admitted,  that  the  defendants  below  were  armed  with  the 
authority  of  the  writ,  and  that  they  might,  if  they  pleased,  have  taken  the  goods 
under  that  authority ;  but  the  traverse  is  of  a  matter  of  fact,  namely,  tlint  though 
furnished  with  the  writ,  they  abandoned  it,  and  did  not  act  under  it.  Whether 
this  were  so  or  not,  and  whether  they  so  unlawfully  conducted  themselves  as 
to  become  trespassers  ab  initio,  may  be  easily  collected  from  their  conduct, 
and  was  a  fact  proper  for  the  consideration  of  the  jury.  If  they  had  acted 
under  the  authority  of  the  writ,  they  would  have  done  what  the  writ  required. 
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namely,  have  proceeded  *to  levy  the  debt,  and  to  obtain  the  best  price  i-^ma 
for  tlie  debtor  by  a  sale  of  the  goods.  If,  instead  of  doin^  this,  they  ^ 
act  in  a  different  manner,  it  becomes  a  question  of  fact  whether  they  are  acting 
under  the  authority  of  the  writ,  or  whether  they  have  abandoned  the  writ,  and 
are  pursuing  their  own  purposes.  Supposing  they  had  thrown  the  ^roods  into 
the  river,  or,  if  the  goods  had  been  eatables,  had  eaten  instead  of  selling  them, 
could  such  conduct  have  been  said  to  be  a  taking  under  the  writ  ?  It  is  clear, 
that  though  the  defendants  below  have  the  writ,  they  may  neglect  or  refuse  to 
act  under  it ;  and  that  is  the  fact  which  the  jury  may  be  directed  to  consider. 
Here  the  goods,  instead  of  being  sold,  or  of  being  handed  to  Hopley  and  ling- 
hams  as  purchasers  under  the  Jieri  faciaa,  are  handed  to  them  as  consignees; 
a  fact  which  is  indisputably  establisned  by  Lingham's  affidavit  that  the  good» 
were  landed  by  him  and  Hopley,  not  as  execution  creditors,  but  as  importers. 
The  whole  is  a  palpable  fraud,  to  enable  Hopley  and  Lingliams  to  elude  the 
phintiff  below^s  claim  for  freight,  under  color  of  taking  the  goods  by  an  exe- 
cution. Where  process  of  law  is  the  engine  by  which  fraud  is  to  be  etfected, 
the  courts  are  no  more  prevented  from  inquiring  into  the  fraud,  than  where  any 
other  engine  is  resorted  to;  and  there  would  have  been  no  means  of  investi- 
gating it  in  the  present  instance,  if  the  plaintiff  below  were  estopped  from 
denying  that  the  gpods  were  taken  under  the  execution.  In  the  cases  cited,  the 
process  was  acted  on  bona  fide.  Crowther  v.  Ranuhottom  establishes,  that 
if  a  man  really  act  under  a  legal  authority,  he  is  justified,  although  he  says  he 
comes  for  another  purpose.  But  the  present  case  is  the  converse  of  that;  the 
defendants  below  were  not  acting  under  the  legal  warrant,  although  they  say 
they  were. 

*Pollockf  in  reply.  It  cannot  be  said  there  was  any  fraudulent  inten-  rti^jA 
tion  to  deprive  the  plaintiff  of  his  freight;  for  it  is  not  clear  that  he  was  ^ 
entitled  to  freight;  that  belonged  to  the  charterer,  Thornton,  and  the  plaintiff 
below  had  only  a  claim  against  him  under  the  charter-party  for  the  hire  of  the 
ship.  Afoorsom  v.  JSymer,  2  M.  d^  S.  303.  If  persons  who  execute  legal  pro- 
cess proceed  irregularly,  as,  by  destroying  instead  of  selling,  the  goods  taken, 
that  is  a  matter  for  which  the  parties  injured  by  the  irregularity  may  obtain 
redress  by  application  to  the  court  out  of  which  the  process  issues ;  but  proof 
that  an  execution  has  been  irregularly  conducted  is  not  proof  that  the  goods 
seized  were  not  seized  under  the  writ  If  the  party  has  the  writ  when  be 
seizes,  and  the  writ  authorizes  a  seizure,  it  is  impossible  to  say  the  goods  are 
not  taken  under  the  writ;  though  the  conduct  of  tlie  parties  subsequently  to 
the  seizure  may  be  such  as  to  call  for  reprehension.  Here  there  was  no  cause 
of  complaint  but  the  irregularity  of  hauding  the  goods  over  to  the  creditor 
immediately,  without  the  formality  of  a  sale.  If  it  were  proposed  to  impute 
fraud  to  the  defendants  below,  fraud  ought  to  have  been  replied.  As  the  plead- 
ings stand,  the  validity  of  the  seizure  under  the  execution  cannot  be  disputed. 

Best,  G.  J.  The  bill  of  exceptions  raises  three  questions  for  our  decision. 
First,  was  it  competent  to  the  Chief  Justice,  in  this  cause,  to  leave  it  to  the 
jury  to  say,  whether  the  goods  were  really  and  bona  fide  taken  by  virtue  of 
the  writ  of  execution,  or  whether  the  execution  was  had  recourse  to,  merely  as 
a  color  to  enable  the  defendants,  Hopley  and  Lingham,  to  get  possession  of  and 
land  the  goods  as  importers,  without  subjecting  themselves  to  the  daim  that 
might  have  arisen,  if  they  *had  accepted  them  under  the  bill  of  lading?  r««jt 
Secondly,  Whether  the  plaintiff  had  such  possession  of  the  ship  as  ^ 
would  enable  him  to  maintain  trespass  ?  Thirdly,  Whether  the  plaintiff  had 
any  lien  on  the  goods  for  the  freight  due  for  bringing  them  from  Van  Diemen's 
Land  to  Ix>ndon  ?  The  counsel  for  the  defendants  below  very  properly  declined 
aiguing  the  second  question. 

The  charter-party,  by  which  the  ship  was  let  to  freight,  contained  no  tenns 
conveying  to  the  charterer  the  poisession  of  the  ship.  It  was  a  covenant,  that 
the  master  would  bring  in  her  all  the  goods  that  she  was  capable  of  canyiog 
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As  the  freight,  by  the  bill  of  lading,  was  made  payable  according  to  the  terms 
of  the  charter-party,  and  as  by  the  charter-party  no  freight  was  due  until  ten 
days  after  the  delivery  of  the  cargo,  we  think  that  the  plaintiff  below  had  no 
Lien  on  the  cargo  for  the  freight.  But  although  the  plaintiff  below  had  no  lien, 
and  although  Hopley  &  Linghams  were  entitled  to  have  the  cargo  delivered 
to  them  under  the  bill  of  lading,  yet  they  had  no  right  to  take  it  by  force,  with- 
out producing  the  bill  of  lading,  and  so  avoid  acceding  to  the  condition  on  which 
the  cargo  could  be  claimed  under  the  bill  of  lading,  namely,  that  of  becoming 
responsible  for  the  payment  of  the  freight,  according  to  the  terms  of  the  charter- 
party.  The  special  property  wHich  the  plaintiif  below  had  in  the  cargo  was 
sufficient  to  support  an  actioa  of  trespass  against  those  who  took  it  from  him 
'without  authority  from  the  owner. 

The  circumstance  of  the  plaintiff  below  having  no  lien  could  only  operate  in 
reduction  of  the  damages,  and  this  was  not  the  ground  on  which  the  Chief 
Justice's  direction  was  excepted  to.    But  the  want  of  lien  in  the  plaintiff  below, 
as  the  freight  would  have  become  due  from  Hopley  &  Linghams  in  ten  days 
after  tiiey  had  taken  the  cargo,  if  .they  had  claimed  it  under  the  bill  of  lading, 
*74*2'1  ^^^^^  *^^^  have  had  such  an  effect  on  the  amount  *of  damages  as  to 
-*  render  it  proper  to  send  the  case  to  another  trial. 
The  exception,  on  which  the  first  question  is  raised,  was  applied  to  the 
pleadings  in  the  cause ;  but  the  counsel  for  the  defendants  below  has  insisted 
in  his  argument  before  this  Court,  that  as  the  defendants  below  had  a  writ 
which  would  justify  their  entering  the  ship  and  taking  the  cargo,  it  would 
not   have   been  competent   to   the   Chief   Justice,   whatever   pleadings   had 
been  on  the  record,  to  direct  the  jury  to  inquire  whether  the  defendants  below 
did  the  acts  complained  of  under  the  authority  given  to  them  by  that  writ. 
In  other  words,  that  the  defendants  below  having  authority  to  do  what  they 
did,  that  authority  will  protect  them,  although  they  did  not  act  under  it.     Per 
haps,  if  the  writ  had  given  them  authority  to  do  all  that  they  did,  we  could 
not,  without  overruling  some  decided  cases,  hold  that  the  jury  might  inquire 
whether  they  were  acting  under  the  writ ;  but  it  will  be  found  that  the  writ 
of  execution  did  not  justify  the  conduct  of  the  defendants  below ;  this  writ, 
therefore,  could  not  protect  them.     The  action  was   maintainable,  whether 
they  entered  the  ship  under  the  authority  of  the  writ  or  not,  if  the  writ  did  not 
justify  them  in  disposing  of  the  cargo  in  the  manner  in  which  it  was  disposed 
of  by  them.     Although  they  did  enter  the  ship  under  the  writ,  yet  if  they  dealt 
with  the  cargo  in  a  different  manner  from  that  in  which  the  writ  required  them 
to  deal  with  it,  they  were  themselves  trespassers  ab  initio.     Reason,  as  well  as 
law,  says,  that  a  party  who  abuses  an  authority,  shall  not  protect  himself  by  it. 
In  the  case  of  Di/e  v.  Letherdale  and  Simpson,  3  Wils.  26,  the  plaintiff  com- 
plained that  the  defendants  took  a  certain  hog,  drove  it  away,  and  converted  it 
to  their  own  ust.     The  defendants  justified,  that  they  took  the  hog  damage- 
•74^1  feasant,  and  ^impounded  it.   The  plaintiffs  replied,  that,  after  taking  and 
-*  impounding  the  hog,  the  defendants  converted  it  to  their  own  use.   The 
Court  held  the  replication  good,  because,  when  the  defendants  had  shown  that 
the  taking  and  impounding  were  lawful,  it  became  necessary  to  re-assert  the 
converting  and  disposing  to  tlieir  own  use ;  for  by  that,  the  Judges  say,  the 
defendants  made  themselves  trespassers  ab  initio.     In  Reid  v.  Harrison,  2  Bl. 
1218,  which  was  an  action  of  trespass  for  takii^g  goods,  the  defendants  justified 
under  an  attachment;  it  appearing  on  the  plea  that  they  continued  in  possession 
of  the  plaintiff's  premises  from  the  17th  of  July,  1775,  to  the  10th  of  January, 
1776 ;  the  Court  said,  ^  that,  by  not  removing  the  goods,  and  by  continuing  so 
long  on  the  plaintiff's  premises,  although  they  entered  under  the  writ  of  attach* 
ment,  they  had  made  themselves  trespassers  ab  initio, ^^     So,  in  the  present 
case,  if  the  defendants  below  had  a  writ  that  would  have  justified  them  in 
entering  the  ship,  seizing  the  cargo,  and  selling  it  to  raise  the  money  lo  pay  the 
debt  to  levy  the  amount  of  which  the  execution  was  levied ;  yet,  if  ihey  did  nut 
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deal  with  the  property  accordinfi^  to  the  exigency  of  such  a  writ,  bat  in  a  differ- 
ent manner,  and  thereby  occaaioned  an  injury  to  the  plaintiff  below,  be  might 
well  say,  ^  It  is  true  that  you  had  a  writ,  but  you  did  not  do  what  that  writ 
commanded  you,  but  dealt  with  the  goods  in  a  manner  very  different  from  that 
which  the  writ  directed,  and,  therefore,  you  are  trespaasera ;"  this  he  has  ssid 
|ty  traversing  all  the  plea  except  the  judgment  and  writ. 

By  his  new  assignment,  he  says,  in  effect,  **Although  you  had  a  writ,  yoa 
did  nut  enter  the  ship  under  it.'*  Upon  these  pleadings,  it  was  for  the  jury  to 
inquire  whether  the  defendants  below  were  acting  under  the  *writ,  or 


whether  they  obtained  the  writ  to  give  a  false  color  to  their  conduct. 
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It  has  been  argued  before  us,  that  motives  are  not  examinable,  and  that  the 
allegation,  in  pleas,  of  virtute  evjua  is  not  traversable.  If  a  man  has  done  what 
he  is  justified  in  doing,  and  no  more,  the  law,  in  many  cases,  will  not  permit 
his  moiives  to  he  inquired  into :  as  if  he  has  a  right  to  prosecute  for  a  crime  or 
to  arrest  for  a  debt,  there  can  be  no  inquiry  with  what  motives  these  acts  are 
done  :  but  if  he  does  more  than  as  a  prosecutor  or  creditor  he  had  a  right  to  do, 
he  will  not  be  justified,  and  it  becomes  proper  to  inquire  whether  the  proseeo* 
tion  and  arresting  were  not  mere  pretences.  Such  an  inquiry  is  material  for 
the  purpose  of  getting  at  the  real  nature  of  the  transaction,  and  enabling  a  jqtt 
to  award  proper  damages.  The  viriute  cvjun  is  sometimes  a  mere  inference 
of  law,  as.  What  is  the  meaning  of  a  writ,  or  the  extent  of  authority  given  by 
it  7  In  such  cases  a  question  of  law  is  raised,  and  there  can  be  no  tra%-erse,  for 
that  withdraws  the  consideration  of  law  from  the  Judges,  and  presents  it  to  the 
jury.  But  the  viriute  cvjua  sometimes  raises  a  mixed  question  of  law  and 
fact ;  and  when  this  is  the  case,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled  on  which  the  law  depends.  In  Beal 
V.  Simpson,  1  Ld.  Raym.  410,  Powell,  J.,  says,  «»When  a  matter  of  law  only 
is  comprised  in  a  virtuie  ct'jus,  then  it  is  not  traversable.  But  matter  of  fact 
in  the  viriute  cvju9  is  traversable.*'  Treby,  C.  J.,  differed  from  Powell  <»i 
this  point,  and  said,  By  viriue  of  the  wriij  meant,  by  authority  of  the  writ,  by 
an  operation  of  law  on  the  writ,  without  any  ingredient  or  mixture  of  matter 
of  fact.  The  other  Judges  agreed  with  Powell,  and  said,  when  the  viriute 
cujus  is  mixed  with  feet,  it  may  be  traversed.  It  ^appears  from  1  Saand.  rc^jc 
23,  that  viriute  cujus  may  be  traversed,  and  he  refers  in  support  of  this  ^ 
opinion  to  Hob.  52,  and  9  Hen.  6,  14  ^  20.  The  learned  editor,  Mr.  Ser- 
jeant Williams,  says,  **\Vhen  the  words  viriute,  praetexlu,  per  guod^  Ac., 
introduce  a  consequence  from  the  preceding  matter,  they  are  not  traversable. 
But  matter  of  law  connected  with  fact,  or  rather  matter  of  right  resulting  from 
facts,  is  traversable."  In  The  Grocers^  Company  v.  The  Archinshop  of  Can- 
terbury, 3  Wils.  234,  Lord  Chief  Justice  Ds  Gret  says,  in  giving  the  judg- 
ment of  the  Court,  *«  Law  connected  with  fact  is  clearly  traversable.** 

In  this  case  the  plaintiff*  below  does  not,  by  his  replication  and  new  assign- 
ment, deny  the  motive  with  which  the  writ  of  execution  was  executed,  or  raise 
any  question  as  to  the  import  of  the  writ;  but  says,  *« Although  you  had  a  writ, 
you  did  not  use  it;  you  did  not  enter  under  the  writ,  and  I  deny  what  yoo 
have  asserted  in  your  plea,  that  you  sold  the  goods  and  levied  the  debt  by  such 
sale,  and  paid  the  money  so  levied  to  the  other  defendants,  who  caused  the 
writ  to  be  issued:  on  the  contrary,"  says  the  plaintiff"  below, «« Hcpley  & 
Lingham  took  the  goods  as  indorsees  of  the  bill  of  lading,  and  they  have  made 
their  sheriffs  the  instrument  to  give  the  transaction  the  color  of  an  execution, 
that  they  might  get  the  goods  without  paying  the  freight,  and  oblige  the  plain- 
tiff* below  to  seek  his  remedy  against  a  charterer,  who  may  be  out  of  the 
reach  of  our  law,  or  may  be  insolvent."  These  are  facts.  These  were  to  be 
submitted  to  the  jury:  not  with  what  motives  the  writ  was  executed,  but 
whether  it  was  executed. 

It  is  not  necessary  for  us  to  decide  what  would  have  been  the  efi*ect  on  the 
claim  of  the  plaintiff  below  for  freight,  if  the  goods  had  been  sold  under  th« 
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execntion.    *ir  they  were  not  taken  and  sold  under  the  execution,  he 


has  a  right  to  take  advantage  of  it,  and  to  obtain  from  the  real  defend* 
ants  the  freight  which  is  justly  due  from  them  to  the  plaintiff  below. 

In  this  case  the  plaintilT  below  complains  that  the  defendants  below  took  his 
goods  and  convftrttd  and  disponed  of  them  to  their  own  use.  The  defendants 
below  say  that  Hopley  &  Linghams  had  a  judgment  against  the  consignor  and 
owner  of  the  goods;  that  on  that  judgment  they  issued  a  writ  of  testatum 
Jieri  facias^  by  which  the  defendants,  the  sheriffs,  were  commanded  that  of  the 
goods  of  the  consignor  they  should  cause  to  be  levied  the  debt  and  damages 
due  under  the  judgment,  and  have  the  money  so  levied  before  our  lord  the 
king  at  Westminster;  that  the  sheriffs  made  their  warrant  under  that  writ  to 
the  defendants,  the  officers:  that  they  entered  and  took  the  goods  in  execution; 
that  the  sheriffs  sold  them,  and  by  the  sale  levied  1950/.;  and  that  they  paid 
the  1050/.  to  Hopley  &  Linghams,  in  part  satisfaction  of  their  debt. 

The  substance  of  the  replication  is,  Although  it  is  true  there  was  such  a 
judgment  as  is  pleaded,  although  ai  writ  was  sued  out,  the  defendants  below 
did  not  enter  the  ship  to  execute  that  wriL  They  did  not  proceed  to  sell  the 
goods,  as  they  say  they  did.  They  did  not  levy  the  money  and  pay  it  to  the 
pl:iintiffs  in  the  execution;  but  the  goods  were  taken  under  another  authority, 
and  for  a  purpose  diflferent  from  that  of  levying  the  money  due  to  the  judg- 
ment creditor.  In  the  new  assignment  the  plaintiff  below  says,  that  the  defend- 
ants below,  for  other  purposes  than  those  mentioned  in  the  pleas,  entered  the 
ship  and  took  the  goods.  If  the  question  can  be  raised,  whether  the  goods 
were  taken  under  the  bill  of  lading  or  under  the  writ,  these  pleadings  are 
calculated  to  raise  it.  These  put  that  question  directly  in  issue.  The  ques- 
*7471  ^^""  ^'  "^^  raised  by  an  inference  of  law,  from  the  writ  only,  but  from 
-I  *facts.  If  the  sheriff  *s  officers  had  a  warrant,  but  instead  of  proceeding 
to  dispose  of  the  goods  according  to  the  directions  in  the  warrant,  they  took 
the  goods,  intending  to  keep  them  for  their  own  use,  might  not  that  be  shown 
by  their  conduct  with  regard  to  the  goods,  and  subsequent  to  their  taking  them  ^ 
Certainly  it  might. 

In  this  case,  the  manner  in  which  these  goods  were  disposed  of  after  they 
were  taken,  shows  as  plainly  that  they  were  not  seized  under  the  writ,  as  if 
the  officers  who  took  them  had  kept  them  for  their  own  use.  Instead  of  being 
sold  by  the  sheriff,  and  any  debt  being  levied  by  the  sale,  they  were  handed 
over  to  Hopley  &  Lingham.  Hopley  &  Lingham,  instead  of  taking  the  goods 
as  purchasers  from  the  sheriff,  tell  us  by  their  whole  conduct,  and  most  dis* 
tinctly  by  their  oaths,  that  they  obtained  the  goods  as  importers.  In  such  a  case, 
is  not  the  virtute  cvjus  a  mixed  question  of  law  and  facts,  and  so,  according  to 
the  authorities  that  I  have  referred  to,  traversable?  Is  it  consistent  with  com- 
mon sense,  to  say,  that  although  some  of  the  defendants  below  have  sworn 
they  were  the  importers  of  the  goods,  and  held  tliemselves  out  as  having  tne 
goods  as  importers,  and  in  no  other  character,  yet,  because  they  had  a  writ  of 
execution  against  the  consignor,  if  tliey  dare  to  state  on  the  records  of  a  court 
of  justice,  that  they  possessed  themselves  of  them  by  virtue  of  that  writ,  they 
cannot  be  contradicted,  but  that  to  defeat  justice  their  plea  must  be  taken  to  be 
true,  although  negatived  by  their  conduct ;  although  shown  to  be  false  by  the 
oaths  of  some  of  those  who  pleaded  it? 

It  is  proper  to  take  notice  of  the  cases  that  have  been  cited  by  the  counsel 
for  the  defendants  below.  The  first  that  was  mentioned  was  Crowther  v.  Bams* 
bottom.  In  that  case  the  defendants  were  authorized,  by  the  writ  otjusticieSf 
to  do  all  that  they  were'  charged  to  have  done.  They  were  empowered  to 
«74S1  ^^^^^  ^®  plaintiff  *by  his  goods,  to  compel  an  appearance.  They  did 
-'  no  more,  for  the  property  taken  was  returned  on  the  plain tiff^ft  entering 
an  appearance. 

If  they  used  too  much  violence,  that  should  have  been  new  assigned ;  and  if 
they  took  more  property  than  it  was  necessary  for  them  to  take,  that,  as  ]x>rd 
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KsNTON  says,  only  rendered  them  liable  to  an  action  on  the  case  on  the  statute 
of  Marlbridge,  but  did  not  make  them  trespassers.  Lord  Ksitton  says,  *If 
he  can  show  that  he  had  a  legal  justification  for  whai  he  did^  that  is  sufficient. 
k  man  may  distrain  for  rentt  and  avow  for  hertot  service.*' 

In  the  case  before  us,  the  writ  does  not  justify  all  that  the  defendants  bdow 
have  done.  In  the  language  of  Lord  Kknton,  it  is  not  a  le^ai  justification  for 
what  they  have  done;  on  the  contrary,  the  conduct  of  the  defendants  bdow  'v 
so  unlike  the  conduct  required  by  the  writ,  that  the  plaintiff  below  has  a  right 
to  say,  what  was  done  could  not  be  done  in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenton,  it  is  precisely  the 
same  thing  to  the  party  distrained  on  whether  the  distress  was  Sar  rent  or 
heriot  service,  if  the  property  was  taken  as  a  distress,  and  treated  as  the  lav 
requires  that  property  so  taken  should  be  treated.  In  the  present  case,  the 
property  was  not  treated  as  it  would  have  been  if  it  had  been  taken  under  the 
writ.  The  reason  on  which  the  law  of  distress  is  founded,  is,  that  if  the  party 
has  a  right  to  do  the  act  complained  of,  he  shall  not  be  deprived  of  the  advan- 
tage which  the  right  gives  him  by  an  inmiaterial  misdescription  of  his  r^ht  in 
thepleadings. 

The  only  other  case  cited  is,  Dr,  Oroenvdi  v.  Dr.  Burweil  and  Oihera^  in 
12  Mod.  886,  3  Salk.  854,  and  1  Lord  Raymond,  454.  In  that  case  the  plea 
justifies  the  imprieonmentf  which  was  all  that  the  plaintiff  complained  of, 
under  a  warrant  from  the  College  of  Physicians  for  *mala  praxie.  The  pc^^g 
replication  does  not  state  any  racts  to  show,  from  the  defendant's  con-  *^ 
duct,  that  they  were  not  acting  under  the  warrant,  but  merely  says,  ^that 
which  they  did  was  done  of  their  own  wrong.*'  This  justification,  as  it  is 
said  in  the  short  report  of  the  case  in  Salkeld,  uhu  merely  denying  the  hgeHiy 
of  the  warrant}  and  if  he  was  not  taken  under  the  warrant,  but  for  some  oih<r 
cause,  he  should  have  pleaded  that  cause  specially.  This  was  a  traverse  of  a 
matter  of  law,  namely,  the  legality  of  the  warrant,  and  not,  as  in  the  present 
case,  an  allegation  that  the  writ  was  not  used,  and  would  not  authorize  the 
manner  in  which  the  property  was  disposed  of  by  the  defendants  below.  Holt, 
C.  J.,  says,  **  If  the  plaintiff  was  arrested  for  any  other  cause,  and  not  on  this 
warrant,  then  the  plamtiffs  should  have  shown  the  other  cause."  The  plaintiff 
below,  in  the  present  case,  has  shown  that  the  goods  were  taken  for  another 
cause ;  he  has  satisfactorily  proved  at  the  trial  that  they  were  taken  for  another 
cause,  and  not  under  the  writ. 

If,  according  to  the  striet  rules  of  pleading,  he  ought  to  have  shown  the  par- 
ticular cause  for  which  they  were  taken,  it  is  too  late  to  take  advantage  of  that 
formal  defence. 

The  cases  on  which  the  counsel  for  the  defendants  below  relies,  are  distin- 
guishable from  that  which  we  are  now  called  on  to  decide.  This  was  an 
attempt  to  abuse  the  process  of  the  Court,  by  suing  it  out  for  the  purpose  of 
defeating  the  plaintiff's  claim  to  freight. 

We  j^rm  the  judgment  of  the  Court  below. 

Judgment  for  plaintiff  below. 


*REGULA   GENERAUS.  [nM) 


Wnncas  k  has  been  suggested  to  us,  that  inconvenience  may  in  some 
arise,  if  the  rule  of  this  Court,  made  in  Hilary  term  last,  respecting  the 
the  acknowledgments  of  persons  levying  fines  or  suffering  recoveries  bef<He 
commissioaerst  be  continued  in  its  present  extent; 
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And  Whereas  it  appears  to  1189  upon  eonsideratioD  of  the  matters  so  su^- 
gested,  that  it  will  be  more  convenient  to  revoke  the  said  rule,  and  make 
another  in  lieu  thereof,  it  is  thbrefobb  ordsrbd  by  the  Court,  that  from  and 
after  the  first  day  of  the  next  term^  tlie  said  rule  shall  be  and  the  same  is 
hereby  revoked. 

And  it  is  hbrbbt  fubthbr  ordbrbd,  that  from  and  after  the  said  first  day 
of  the  next  term,  when  the  acknowledgments  of  any  person  or  persons  levying 
fiaes  or  suffering  recoveries  shall  be  taken  before  commissioners,  one  at  least 
of  the  commissioners  for  the  taking  the  acknowledgment  of  any  party  to  such 
fiae  or  recovery,  shall  be  a  person  who  is  not  concerned  as  the  attorney,  solici- 
tor, or  agent  or  clerk  to  the  attorney,  solicitor,  or  agent  of  any  party  thereto* 
and  that  in  the  affidavit  to  be  made  of  the  due  taking  of  such  acknowledgmentc 
it  shall  be  deposed,  in  addition  to  the  facts  now  required  by  the  rules  of  the 
Court  to  be  included  in  such  afiidavit,  that  one  (at  least)  of  the  commissioners 
taking  such  acknowledgment  is  not  the  attorney,  solicitor,  or  agent,  or  clerk  to 
the  attorney,  solicitor,  or  agent  of  any  of  the  parties  to  the  fine  or  recovery  for 
the  taking  the  acknowledgment  to  which  the  commission,  under  which  he  has 
*7511  *^^^*  ^^  ^^°  issued,  and  *tlie  name  and  residence  of  such  commis- 
-^  sioner  shall  be  stated  ii)  such  affidavit. 

It  is  fubthbr  ordbbed,  that  from  and  after  the  first  day  of  next  term,  the 
commissioners  do  inquire  of  married  women  whether  they  intend  to  give  uj^ 
their  interests  in  the  estates  to  be  passed  by  any  fine  or  recovery,  without 
having  any  provision  made  for  them  in  return  for  or  in  consequence  of  their  so 
giving  up  such  interests ;  and  if  it  appears  to  such  commissioners  that  any  pro- 
vision  is  to  be  made  on  any  such  married  woman,  they  shall  not  take  her 
acknowledgment  until  they  are  satisfied  that  such  provision  has  been  made; 
and  one  of  the  commissioners  taking  the  acknowledgment  of  such  married 
woman,  shall  state  in  the  affidavit  to  be  made  of  the  due  taking  such  acknow- 
ledgment, that  such  inquiry  was  made,  and  also  the  answer  given  thereto,  and 
where  any  such  provision  has  been  agreed  to  be  made,  that  he  the  said  com- 
missioner is  satisfied  that  the  same  has  been  made ;  and  where  such  married 
woman^  in  answer  to  such  inquiry,  shall  declare  that  she  intends  to  give  up 
her  interest  without  any  provision,  that  he  the  said  commissioner  has  no 
reason  to  doubt  the  truUi  of  such  declaration,  and  verily  believes  the  same  to 
be  l^ue. 

And  rr  is  hbrbbt  fubthbb  ohdbbbd,  that  from  and  after  the  first  day  of  the 
next  term,  the  affidavit  of  the  due  taking  of  any  acknowledgment  to  any  fine 
or  recovery  shall  be  in  the  form  hereunto  annexed,  with  such  variafions  only 
as  the  circumstances  of  the  case  shall  render  necessary,  and  that  the  party  or 
parties  making  the  same  do  pursue  the  exact  words  of  such  form,  and  do  not, 
unless  absolutely  necessary,  substitute  others  which  he  or  they  may  think 
synonymous  thereto. 

And,  lastly,  to  avoid  the  delay  and  expense  occasioned  by  any  variance  in 
the  names  of  any  of  the  parties  making  such  acknowledgments  between  their 
i^ma-]  signature  ^thereto  and  the  precipe  prefixed  to  such  acknowledgment,  or 
-^  the  dedimua  poieatatem^  under  which  the  same  is  taken,  it  is  ordered, 
that  the  commissioners,  be/ore  they  sign  their  names  to  the  caption  of  such 
acknowledgment,  do  take  care  that  the  signatures  of  the  parties  correspond 
with  the  precipe  and  dedimus,  and  that  if  any  of  the  names  are  not  correctly 
stated  in  the  dedimust  they  forbear  to  take  tlie  acknowledgment  until  the  writ 
shall  have  been  amended  by  the  proper  officer.  W.  D.  Best. 

J.  A.  Park. 

J.  BURROUOH. 

S.  Gasblbb. 
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FORM   OP  AFFIDAVIT, 

7b  be  made  by  one  of  the  CommisHonere  taking  the  aeknottiedgmeni  of  a 

line  or  Recovery, 

• 

A.  B.,  of  in  the  county  of  gentleman,  one  of  the 

attorneys  of  His  Maj^B(y*8  Court  of  at  Westminster,  and  one  of 

^the  com  miss  joi\en  named  in  the  writ  of  dedimue  poteetaiem  for  taking  the 
.  /^okn^Y^^^'^^^^  ^^X^.  ^®  hereunto  annexed,  [or^  receiving  the  attorney  or 
^  '*  al^ioeys  mH>/D/a^d  iS.  his  wife,]  makeih  oath  and  saith,  thai  he  knows 
C.  D.  and  E.  his  wife  [if  part  only  of  the  conusors,  ••two  of'*]  the  conasors 
named  in  the  said  fine  [orj  if  a  recovery,  tlie  said  C.  D.  and  E.  his  wife,]  and 
that  the  same  [off  if  a  recovery,  the  warrant  of  attorney,  a  copy  whereof  is 
hereunto  annexed]  was  duly  signed  and  acknowledged  by  them  the  said  C  D. 
and  £.  his  wife,  before  this  deponent  and  J.  K.,  gentleman,  one  other  of  the 
*attorneys  of  His  Majesty's  Court  of  at  Westminster,  and  rm^^ 

another  of  the  commissioners  named  in  the  said  writ,  on  the  day  and  *^ 
year  [or,  days  and  year]  mentioned  in  the  caption  [or^  in  the  first  (second  or 
third)  caption]  thereof.  And  that  the  said  C.  !>•  and  E.  his  wife,  and  also  this 
deponent  and  the  said  J.  K.  were,  and  each  of  them  was  at  the  time  of  the 
taking  and  acknowledging  of  the  said  fine,  [or^  warrant  of  attorney  J  of  fiill  age 
and  competent  understanding,  and  that  tiie  said  E.  was  [or,  werej  solely  and 
separately  examined  apart  from  her  said  [or^  their  respective]  husband  [or, 
husbands,]  and  freely  and  voluntarily  consented  to  and  acknowledged  the  said 
fine  [or^  warrant  of  attorney.]  And  that  the  said  C.  D.  and  E.  his  wife,  seve- 
rally and  respectively  knew  tlie  same  to  be  a  fine  [or^  that  the  said  warrant  of 
attorney  was  intended  for  the  suffering  a  common  recovery]  to  pass  his,  her, 
and  their  estate  and  estates.  And  this  deponent  further  saith,  that  he  this  depo- 
nent [or,  the  said  J.  K.,  as  the  case  may  be,  adding,  if  not  the  commissioner 
making  the  affidavit,  ••  whose  place  of  residence  is  at*'  ]  is  not 

concerned  as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor, 
or  agent  of  any  or  either  of  the  parties  to  the  said  fine  [or,  recovery.]  And 
this  deponent  further  saith,  that  in  pursuance  of  the  order  made  by  this  uonof- 
able  Court  in  Easter  term,  in  the  eighth  year  of  the  reign  of  His  Majesty  King 
George  the  Fourth,  respecting  the  acknowledgment  of  fines  and  recoveries, 4he 
said  commissioners  did  inquire  of  the  said  E.  [or,  if  more  than  one,  of  each  of 
tliem  the  said  E.,  &c.,]  whether  she  intended  to  give  up  her  interest  in  the 
estates  to  be  passed  by  such  fine  [or,  recoveryl  without  having  any  provision 
made  for  her  in  return  for  or  in  consequence  ofher  so  giving  op  her  interest  in 
such  estates ;  and  that  in  answer  to  such  inquiry,  the  said  E.  declared  that  she 
did  intend  to  give  up  her  interest  *in  the  said  estates,  without  having  any  r%>j^ 
provision  made  for  her  in  return  for  or  in  consequence  of  her  giving  up  ^ 
her  interest,  which  declaration  of  the  said  diis 

deponent  has  no  reason  to  doubt  the  truth  of,  and  verily  believes  the  same  to 
be  true,  [or,  declared  that  a  provision  was  to  be  made  for  her  in  return  for  or  in 
consequence  of  her  so  giving  up  her  interest  in  the  said  estates,  and  this  depo- 
nent, before  her  acknowledgment  was  so  taken,  was  satisfied,  and  does  now 
verily  believe  that  such  provision  has  been  made.] 

If  there  are  any  rasures  or  interlineations  in  the  acknowledgment  or  warrant 
of  attorney,  the  affidavit  to  state  that  they  were  made  before  the  parties  signed 
the  same.  And  if  in  the  caption,  that  they  were  made  before  the  caption  was 
signed  by  the  commissioners. 

Where  the  whole  of  the  facts  cannot  be  spoken  to  by  one  deponent,  the 
necessary  alterations  must  be  made  to  enable  more  than  one  deponent  to  state 
their  respective  parts  of  it. 

END   OF   EA8TBB  TERM. 
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PRINCIPAL  MATTERS. 


ABANDONMENT. 
See  IvsvRAVCBi  4. 

ACT  OP  GOD. 

See  Iksuravcb,  6. 

ACCOUNT  STATED. 
See  Etiskhcv,  7. 

ArFiDAvrr. 

See  Paacticb,  3,  4,  5,  7,  18. 

ANNUITY. 
See  OuTLAWBT. 

]  8.,  having  occasion  to  raise  2800/.  by 
way  of  annuity,  desired  the  annuities  to 
be  divided  into  three ;  the  consideration 
for  all  three  was  paid  at  one  time  and 
place  to  one  person,  who  was  agent  to 
all  the  grantees,  and  he  retained  300/. 
for  the  expenses  of  all  three  annuities : 
Held,  that  all  three  might  be  set  aside  on 
eqaitable  terms  on  account  of  this  re- 
tainer, although  the  300A  was  retained 
in  a  bank  note,  which  formed  part  of 
the  consideration  money  of  only  one  of 
the  grantees.  Jones  v.  Silbersehildt, 
Chappel  V.  Diilo.     Wonky  v.  Diilo. 

Page  2G 

8.  An  annuity  of  lOL  was  granted  by  a 
son  to  his  parents,  in  consideration  of 
their  giving  up  to  him  a  farm  they  had 
occupied,  and  the  stock  on  it,  worth  SOU/. 
Held,  that  the  annuity  need  not  be  en- 
rolled under  53  G.  3,  c.  141.  Tetky  v. 
Teileif  and  Another,  314 


3.  Before  suing  the  snrety  of  the  grantor 
of  an  annuity  in  respect  of  arrears  of 
the  annuity,  where  the  grantor  has  be- 
come bankrupt,  the  value  of  the  annuity 
must  be  ascertained  by  the  commission- 
ers, although  the  annuity  was  granted, 
and  the  grantor  became  bankrupt  pre- 
viously  to  September,  1825.  Beilv.  BU- 
ton*  615 

APOTHECARY. 

A  person  having  a  certificate  from  the 
College  of  Surgeons  cannot  charge  for 
attending  a  patient  in  a  fever,  unless  he 
have  also  a  certificate  from  the  Apothe- 
caries' Company.  Allison  v.  Haydon,  619 


ARBITRATION. 

See  RsPLKviir  Boirn. 

1.  The  authority  of  an  arbitrator  under  a 
nile  of  court,  which  empowers  him  to 
deliver  his  award  to  the  parties  or  their 
executors,  does  not  determine  by  the 
death  of  one  of  the  parties  before  the 
award  is  executed.     Clarke  v.  CrttfU» 

143 

2.  A  submission  to  arbitration  contained 
a  stipulation  that  it  should  not  be 
vacated  by  the  death  of  either  of  the 
parties,  but  that,  notwithstanding  such  an 
event,  matters  should  be  proceeded  in. 

The  filial  award  having  been  made 
after  the  death  of  one  of  the  parties: 
Held,  that  a  surety  for  tlic  fulfilment  of 
it  was  liable.  M^DougaU  v.  Ilobertsnn 
and  Another,  435 

ARREST. 


See  Peacticb,  13. 
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ASSUMPSIT. 
See  Bill  or  Exchavob,  3. — ^Vbvbor  avb 

PVRCHAIXR. — CoiTDXTIOV    PbKCSOSST,  2. 

1.  A.  having  sold  B.  shares  in  a  projected 
joint  stock  company,  and  the  under- 
taking having  been  abandoned  before 
any  thing  was  done  pursuant  to  the 
project:  Held,  that  B.  might  recgver 
from  A.  the  money  paid  for  the  shares. 
Kempeon  v.  Saanden,  5 

9.  The  charterer  of  a  ship  having  eon- 
signed  his  cargo  to  P.,  who  authorixed 
defendant  to  sell  it,  the  defendant,  by  an 
agreement  which  stated  those  facts, 
undertook  to  pay  plaintiff,  the  owner  of 
the  ship,  freight  and  demurrage,  if  any 
were  due,  and  in  every  respect  to  put 
himself  in  the  place  of  the  charterer. 

Fitty  running  days  were  allowed  by  the 
charterparty  for  loading  and  unloading, 
and  ten  for  demurrage,  at  lOL  a  day. 
The  ship  having  occupied  ninety-five 
days  in  loading  and  unloading,  several 
of  which  elapsed  aAer  the  date  of  the 
defendant's  agreement:  Held,  that  he 
was  liable  in  damages  in  respect  of  de- 
murrage for  the  whole,  and  that  a  suffi- 
cient consideration  appeared  on  the  face 
of  the  agreement  Benton  v.  Hippiue,  455 

ATTACHMENT. 
See  PRACTiea,  10. 

AUTHORITY. 
See  Pabivxes,  %. 

AVOWRY  AND  COGNISANCE. 
See  RwLSVTv,  l.->LAir9iomD  avb 

TUTABT,  1. 

BAIL. 
See  PmACTica,  10^— EaRomi  S. 

I.  Where  a  bankrupt  was  about  to  be 
taken  in  execution,  the  Court  would  not, 
upon  an  affidavit  which  omitted  to  state 
where  the  commission  was  sued  out,  or 
where  the  commissioners  resided,  en- 
large till  a  month  atter  his  final  exami- 
nation, the  time  for  the  bail's  aurrender- 
ing  him.    Shaw  v.  Cash.  80 

».  Where  the  affidavit  to  hold  to  baU  was 
l^u*  ^^^  ^^^  defendant  did  not  swear 
i?ff  tK  V^  unacquainted  with  the  plain- 
y^L?      ?u  ^  ^^^^««^  ^  cancel  the  bail- 

co.^M  ?  }^^  F^'^'^d  ^»>*t  *«  defendant 
coiUd  not  fiad  the  plaintifil    Brawn  v. 

'  toraiiVJl!'*'^*'^^^*^  defendant 
torney  adtaissible,  if  aot  indemnified  by 
*lm.    Jiunt  V.  Blaquiere,  588 1 


BAIL-BONB. 
See  Pbacticx,  11. 

BANKRUPT. 


BVCB.  1«  IL 


See  AvHViTT,  3. — Bail,  1. — ^Evib 
— Joissaa,  1. 

1.  Proving  one  debt  under  a  commissioB 
of  bankrupt  does  not  preclude  the  cte- 
ditor  from  electing  to  sue  for  another. 
Bridget  and  Another  v.  MiUe.  19 

3.  September  S4th,  1834,  D.,  the  ohUgor, 
who,  on  Uth  of  August  preceding;  h^i 
quitted  premises  he  held  of  the  obligee. 

Said  the  obligee  the  balance  on  a  bond 
ue  October  19th  following;  the  fiztures 
left  on  the  premises,  which  were  valued 
on  the  tMth  of  September,  being  taken  ia 
discharge  of  the  other  portion  o£  the  sum 
payable  under  the  bond. 

In  July  preceding,  D.,  upon  looking 
into  his  affairs,  found  he  could  only  pay 
17«.  in  the  pound ;  and  he  sold  his  wsitch 
and  part  of  his  stock  to  satisfy  some 
claims  upon  him.  D.  became  bainknipt, 
October  28th,  1824,  but  said  he  had  no 
intention  of  becoming  bankrupt  at  the 
time  he  paid  the  obligee,  though  he 
made  the  payment  because  he  expected 
other  creditors  would  get  possession  c^ 
his  property. 

In  an  action  by  B/s  assignee  against 
the  obligee:  Held,  that  the  jury  were 
properly  directed  to  consider,  whether 
the  payment  were  made  with  a  view  to 
the  probability  of  D.  l)ecoming  bankrupt, 
and  in  fraudulent  preference  of  the  obli- 
gee. Fhok^  Am^niee  of  Brings  m  Brnk" 
rupif  V.  Jonee,  90 

3.  Verdict  for  defendant  in  July.  Commis- 
sion of  bankrupt  against  plaintiff  ia 
August;  judgment  against  him,  and 
certificate  under  the  commission,  for 
him,  in  Michaelmas  term  ensniiig: 
Held,  that  be  was  liable  to  an  exe- 
cution for  costs,  notwithstanding  6  G.  4, 
c  16,  s«  66.     Bare  v.  Mortau*  57 

4.  L.,  who  held  the  lease  of  a  public  house, 
was  indebted  to  defendants  1375^  aad 
had  deposited  his  lease  in  their  hands  u 
security. 

T..  who  had  650t  in  defendants' 
hands,  purchased  L/s  lease  for  IWL, 
the  defendants  agreeing  to  advance  him 
enough  to  make  up  the  purchase^monejr, 
on  retaining  the  lease  as  a  security. 

L.,  T.,  and  the  defendants'  clerk  met 
to  complete  the  transfer,  when  T.  drew 
a  draft  on  the  defendants  in  flavor  of  L. 
for  1690iL  The  defendants'  clerk  re- 
ceived this  draft,  and  on  L.*s  executing 
the  transfer  of  the  lease,  gave  him  a 
draft  on  the  defendants  for  415/. 

On  the  evening  of  that  day,  L.  having 
previously  committed  acts  of  bank- 
ruptcj,  a  creditor  of  his  gave  the  de* 
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fes^tants'  clerk  notice  not  to  pay  the 
draft,  as  a  docket  would  be  strack 
against  L. 

Another  of  the  defendants*  clerks,  in 
consequence,  refused  payment  when  the 
draft  was  presented  the  next  day,  having 
also  received  a  similar  notice  from  the 
plaintiff,  another  creditor  of  L.'s.  The 
defendants,  some  days  afterwards,  paid 
the  draft  to  a  banker  who  presented  it, 
but  not  till  he  had  executed  an  indem- 
nity. 

Held,  that  the  plaintiff  as  assignee  of 
L.  under  a  commission  of  bankruptcy 
subsequently  issued,  might  sue  the  de- 
fendants in  an  action  for  money  had  and 
received  for.  the  amount  of  this  draft 

Held,  also,  that  the  defendants  had, 
before  payment  of  the  draft,  sufficient 
notice  of  the  bankruptcy.  Spraii  and 
Another^  AMtigneea  of  Lynch,  Bankrupt ^ 
V.  Hobhouatt  Bari^  and  6ther$»  173 

6.  The  defendant  covenanted  for  the  due 
payment  by  A.  B.  of  a  premium  upon  a 
policy  of  insurance  effected  to  secure  a 
debt  due  from  A.  B.  to  plaintiff. 

The  premium  became  due  June  17th, 
and  being  unpaid  by  A.  B.  or  the  defend- 
ant, was  paid  by  the  plaintiff.  June  20th 
the  defendant  obtained  his  certificate 
under  a  commission  of  bankrupt : 

Held,  his  certificate  did  not  dischaige 
him  from  the  amount  of  the  premium. 
Atwood  and  Oilun  v.  Partridge.  209 

6.  The  general  bankrupt  act,  6  G.  4,  c  16, 
which  repealed  all  former  bankrupt 
acts,  came  into  operation  September  1st, 
1635. 

A  commission  having  been  sued  out 
September  8th,  1825,  against  F.,upon  an 
act  of  bankruptcy  committed  by  him  the 
July  preceding: 

Held,  that  it  could  not  be  sapported. 
Hagg$9  AMiignu  of  Fotiei,  Bankrupt^  v. 
Hunt.  312 

7.  A  bankrupt  obtained  his  certificate  on 
the  13th  of  November ;  the  same  day  a 
fieri  faaaa  was  executed  on  his  goods : 
the  Court  refused  relief  on  motion. 
HanMon  v.  Biakey.  493 

BANKER'S  LIABILITY. 

SU  Mo  VST   HA9  A|ID   mSGSITBS,  1. 

BILL  OP  EXCHANGE. 
Set  Patxbvt,  2, 3. 

1.  Declaration  on  a  bill  of  exchange  made 

gayable  by  the  acceptor  at  the  house  of 
^,  P.,  and  8. :  averment  of  presentment 
at  the  house  of  8.,  P.,  and  Sl,  held  suffi- 
cient, and  that  it  was  not  necessary  to 
aver  presentment  to  the  acceptor  or  to 
8.,  P.  and  8.  Hmokey  t.  BwwidL  135 
9.  A  bill  payable  to  the  order  of  the 
drawer  having  been  dishonored  by  the 
Yot.  XIIL-94  8 


acceptor,  and  paid  by  the  drawer  when 
due:  Held,  that  the  drawer  might  in« 
dorse  it  over  a  year  and  a  half  after- 
wards, and  that  his  indorsee  might  re- 
cover against  the  acceptor.  Hubbaard  v. 
Jaehnn.  390 

3.  Defendant  and  M.,  partners,  having  ob- 
tained leave  to  overdraw  their  bankers, 
the  plaintiffs,  M.  gave  them  a  promissoiy 
note  for  3000£,  as  a  security  for  ad- 
vances, and  defendant  thereupon  gave 
M.  a  note  for  lOOOiL,  payable  to  order. 
Plaintiffs  advanced  1300/.  to  M.  and  de- 
fendant, and  two  years  after,  being  in 
possession  of  defendant's  note  for  liK)OA, 
by  transfer  from  M.,  sued  defendant.  It 
did  not  appear  that  they  had  given  M. 
any  consideration  for  it,  or  that  they  had 
notice  of  the  circumstances  under  which 
defendant  gave  it  to  M. : 

Held,  they  were  entitled  to  recover. 
Heuwood  and  Othera  v.  Vfaitim.  496 

4.  A  Dill  was  dishonored  on  Samrday,  in  a 
place  where  the  post  went  out  at  half 
after  nine  in  the  morning :  Held,  that  it 
was  sufficient  notice  of  dishonor  to  send 
a  letter  by  the  following  Tuesday  morn- 
ing's post 

The  holder's  clerk,  who  copied  the 
letter  containing  the  notice,  said,  that  the 
letter  was  put  into  the  post  on  the  Tues- 
day morning,  but  he  bald  no  recollection 
whether  it  was  done  by  himself  or 
another  clerk : 

Held,  not  sufficient  evidence  of  putting 
into  the  post  Hawkee  and  Othare,  Aa- 
ngneea  of  Day  and  Otker$f  Bankrupie,  v. 
Saiter.  715 

5.  If  the  executor  of  the  acceptor  of  a  bill 
of  exchange,  orally  promise  to  pay  the 
holder  out  of  her  own  estate,  provided  he 
forbear  to  sue,  and  the  holder  forbear  to 
sue  in  consequence,  the  promise  being 
void,  the  drawer  of  the  bill  is  not  dis- 
charged by  the  holder's  having  promised 
to  give  time,  and  having  delayed  to  sue 
under  such  circumstances.  PhUpot  v. 
Briani.  717 

BOND. 

Where  defendant  entered  into  a  compo- 
sition to  pay  his  creditors  6t.  SdL  in 
the  pound,  upon  condition  of  being  re- 
leased, and  nearly  two  years  aAerwards 
gave  one  of  them,  who  had  agreed  to 
sign  the  composition  deed,  a  &nd  for 
the  residue  of  her  debt,  without  ^e 
knowledge  of  the  other  creditors,  die 
not  having  received  the  amount  of  her 
composition,  but  divers  of  the  other 
creditors  having  signed  the  deed  and  re- 
ceived their  composition :  Held,  that  an 
action  might  be  sustained  on  this  bond. 
Took  V.  Ttick.  924 

BRTTISB  taUSEUlL 

A  part  of  a  work,  to  which  there  werr 

N 
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twenty-six  snbseriben,  and  of  which 
only  thirty  copies  were  printedi — pub; 
lished  at  intervals  of  several  years,  at 
an  expense  exceeding  the  sum  to  be  ob- 
tained by  the  price  of  the  copies,  and 
which  expeuftu  Was  defrayed  by  a  testa- 
mentary donation,  was  hvAden  not  to  be 
a  book  demandable  by  the  British 
Museum  under  64  G.  8,  c*  166.  TVtmtea 
of  the  BrUUk  Afusetim  v.  Payne  tmd 
Another.  640 

BROKER. 

A  ship-broker  is  not  within  the  yarions 
acts  for  the  admission  and  regulation  of 
brokers.    Gibbim»  y.  Ruk.  301 


BUILDING  ACT 

Defendant,  who  had  a  lease  of  land  from 
N.,  entered  into  an  agreement  with  G., 
who  was  to  build  houses,  and  pay  de- 
fendant a  rent  of  20/.  a  year.  O.  then 
employed  defendant  to  build  the  houses : 

Held,  that  defendant  was  liable  to 
contribute  to  a  party-wall  to  which  the 
houses  were  attached : 

Held,  also,  that  the  owner  of  the  party- 
wall  was  not  confined  to  ten  days  to  give 
his  notice,  but,  there  being  no  adjoining 
house  when  it  was  built,  might  give  the 
notice  in  reasonable  time  after  the  ad- 
joining houses  were  attached.  ColHna 
V.  Wt&on.  652 

CARRIER. 

1.  A  common  travelling  trunk  of  a  large 
size,  containing  apparel  and  jewels,  hav- 
ing been  lost  by  the  defendant,  a  carrier, 
either  through  his  having  omitted  to 
place  it  on  his  coach,  or  having  fastened 
it  there  insecurely :  Held,  he  was  liable 
to  make  compensation  to  the  owner, 
a  gentleman  travelling  by  his  coach, 
though  no  disclosure  was  made  of  the 
ralue  of  the  contents  of  the  trunk,  and 
though  there  was  a  notice  in  the  car- 
rier's office  limiting  his  responsibility  to 
five  pounds  in  the  absence  of  such  dis- 
closure, which  notice  the  owner  of  the 
trunk,  having  been  in  the  office,  had  an 
opportunity  of  seeing : 

Held,  that  under  the  above  circum- 
stances the  jury  were  properly  directed 
to  consider  generally,  whether  the  car- 
rier had  been  guilty  of  gross  negligence, 
without  reference  to  the  nature  of  the 
article  conveyed.     Brook  v.  Pickwicks 

318 

%,  Plaintiff  having  been  imposed  upon  by 
a  swindler,  consigned  a  box  at  Birming- 
ham by  the  defendants,  as  common  car- 
riers, to  J.  West,  87  Great  Winchester 
Street,  London.  The  defendants  found 
that  no  such  person  resided  there;  but 
upon  receiving  a  letter  aigned  J.  West, 


requesting  that  the  box  might  be  fer- 
warded  to  a  public  house  at  8t  Alban*s, 
they  delivered  it  there  to  a  person  call- 
ing himself  West,  who  showed  that  he 
had  a  knowledge  of  the  contents  of  the 
box:  that  person  having  disappeand, 
and  the  box  having  been  originally 
obtained  of  the  plaintiff  by  fraud:  Held, 
that  the  defendants  were  liable  to  him  in 
an  action  of  trover.  Gaselee,  J.,  dittn- 
titnie* 

Held,  also,  that  it  was  properly  left  to 
the  jury  to  say,  whether  the  defendants 
had  delivered  die  box  according  to  the 
due  course  of  their  business  as  carriers. 
Stephenson  v.  ]^art  and  Waterkoute,    47< 

CERTIFICATE. 
See  BAiTKBurr,  5. 

COMPOSITION  WITH  GREDITOBa 
See  Boss,  1. 

CONDITION  PRECEDENT. 
See  MosxT  bab  axd   BacBtTBD,  3wCots- 

1.  The  terms  of  a  contract  being  as  fol- 
lows: **lst  April,  1826,  sold  W.  P.  one 
bale  of  sponge,  at  IBs.  a  pound,  and 
bought  of  them  yellow  ochre  at  5/1  a  too, 
to  be  delivered  on  or  before  the  24th  in- 
stant :** 

Held,  that  the  delivery  of  the  ochre 

by  the  24th,  to  the  extent  of  the  price  of 

the  sponge,  was  a  condition  precedent  to 

the  delivery  of  the  sponge.    Parker  and 

.    Another  v.  KawSngs.  9S0 

2.  Plaintiff  engaged  to  effect  for  defendant 
an  insurance  with  such  names  as  should 
be  to  defendant's  satisfaction.  The  voy- 
age having  been  performed,  and  the  de- 
fendant never  having  required  to  see  the 
names  on  the  policy:  Held,  that  in  an 
action  for  the  premium,  he  could  not  ob- 
ject that  the  names  of  the  underwriters 
had  never  been  exhibited  to  him  for  his 
approval.  Dixon  and  Another  v.  HomS 
and  Another,  6€5 

COPYRIGHT. 
See  Bbtttsb  Mvsbitx. 

In  order  to  sustain  an  action  for  pirating 
prints,  the  proprietor's  name  and  the 
date  of  publication  must  appear  on  the 
original  print,  pursuant  to  8  G.  2,  c  13, 
but  it  is  not  necessary  that  the  designa- 
tion proprietor  should  be  added  to  the 
name.  Newton  v.  Cowie  and  Another.  234 

CORPORATION. 
1.  A  corporation  aggr^ate  may  sue  u  as- 
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snmpsit  for  use  and  ocenpitioa  where 
the  tenant  has  held  premises  under 
them,  and  paid  rent.  The  Mayor  and 
Bwrgtsaea  of  Siaffwd  v.  IIIL  75 

S.  An  act  of  parliament  empowered  the 
directors  of  a  water  company  to  make 
''contracts,  agreements,  and  bargains 
with  the  workmen,  agents,  undertakers, 
and  other  persons  engaged  in  the  under- 
taking:" 

Held,  that  an  agreement  for  the  fabri- 
cation and  supply  of  pipeii  at  certain 
stated  periods,  was  not  valid  unless 
under  seal.  Btvd  London  Waierworkt  v. 
Baiky  and  Olhtn,  S83 

COSTS. 

1.  The  costs  of  a  suit  in  equity  may  be  set 
off  against  the  costs  of  an  action  in  this 
court.     Webber  v.  Nichoias,  16 

2.  In  an  action  against  the  sheriff  for  a 
false  return  of  twn  e$i  inventtUt  per  quod 
the  plaintiff  was  outlawed,  the  plaintiff 
cannot  recover  the  extra  costs  of  the  out- 
lawry.   Jenkinw  v  BidduipH,  160 

3.  Where,  before  action,  a  debt  has  been 
reduced  under  iOa.  by  part  payment,  the 
plaintiff  is  deprived  of  costs  by  the  Mid- 
dlesex Court  of  Conscience  Act.  Night- 
intrait  V.  Bamird,  169 

4.  Plaintiffs,  an  Irish  company,  whose  con- 
cerns were  all  carried  on  in  Ireland, 
were  compelled  to  give  security  for 
costs,  notwithstanding  an  affldavit  that 
they  had  money  in  a  banker's  hands  in 
London,  and  that  many  of  the  members 
resided  in  England.  Limeriek  and  Wa- 
ierfard  Railvoay  Company  v.  Fra^er.    394 

5.  Plaintiff  having  succeeded  in  setting 
aside  a  nonsuit,  defendant  gave  a  cog- 
nimit  for  1«.  damages,  and  such  costs  as 
the  prothonntartf  should  think  JU,  Pro- 
thonotary  having  refused  to  allow  plain- 
tiff the  costs  of  the  trial,  the  Court  de- 
clined interfering.    Eloin  v.  Drummond, 

415 

6.  A  defendant,  who  has  been  holden  to 
bail  in  an  excessive  sum,  can  only  re- 
cover his  costs  under  43  G.  3,  c.  46,  s.  8, 
in  the  court  in  which  the  action  is 
brought:  where,  therefore,  the  action 
was  brought  in  the  Palace  Court,  and  re- 
moved into  the  Common  Pleas,  the  Com- 
mon Pleas  refused  to  order  his  costs  to 
be  taxed.     CotteUo  v.  Corklt.  474 

7.  Costs  of  taxing  an  attorney's  bill  not  al- 
lowed to  a  party  who  succeeds  in  strik- 
ing off  a  sixth,  where  the  order  for  tax- 
ing is  not  obtained  till  after  the  action  on 
the  bill  has  been  commenced.  Benton 
V.  BuHard.  561 

COVENANT. 

. .  By  a  deed  which  recited  that  defendants, 
the  directors  of  a  mine  company,  had 


purchased  a  mine  for  4500/,  to  be  paid 
within  a  twelvemonth  out  of  the  moneys 
to  be  raised  by  the  company,  with  a  pro- 
viso that  the  directors  should  be  allowed 
Six  months  further  time,  in  case  the 
bankers  of  the  company  should  not  with- 
in the  twelvemonth  have  received  suffi- 
cient deposits  from  the  subscribers  to  en- 
able the  directors  to  pay  thereout;  the 
directors  covenanted  that  out  of  the  pay 
ments  so  to  be  made  by  the  subscribers, 
(hey  would  pay  the  purchase-money  at 
the  time  specified,  subject  to  the  afore- 
said proviso : 

Held,  that  the  directors  were  person- 
alty responsible  at  the  expiration  of  the 
eighteen  months.  Haneoek  and  Another 
V.  Hodgson  and  Others.  869 

2.  T.  C,  in  consideration  of  covenants  by 
H.  R.  C,  covenanted  not  to  interfere  in  a 
certain  branch  of  the  Scotch  fish  busi- 
ness, and  to  assign  to  H.  R.  C.  a  certain 
Scotch  fishery ;  H.  R.  C,  in  considera- 
tion of  the  assignment,  and  of  T.  C.*s 
covenant,  covenanted  to  pay  T.  C.  an 
annuity : 

Held,  that  the  covenant  not  to  inter- 
fere  in  the  business  was  only  a  part  of 
the  consideration  for  the  annuity,  and 
was,  therefore,  not  a  condition  precedent 
or  dependent  covenant.  Carpenter,  As- 
ngnes  of  Cresswdit  a  Bankrupt^  v.  Cress* 
well  409 

DEED. 

Lease  of  lands  by  A.  to  B.,  v/ho  was  to 
grant  under-leases  at  the  direction  of  C, 
D.,  and  E.,  (the  object  of  which  under* 
leases  was  to  secure  a  ground-rent  to 
A.,)  and,  subject  to  such  under-leases, 
was  to  stand  possessed  of  the  lease  in 
trust  for  D.  and  E.,  who  were  parties  to 
the  original  lease : 

AAer  C,  D^  and  E.  had  executed  that 
lease,  and  before  A.  or  B.  had  executed 
it,  the  lease  was  altered,  with  the  con- 
sent of  C,  by  an  erasure  which  excluded 
a  certain  portion  of  land  inserted  by 
mistake,  but  in  which  D.  and  E.  had  no 
interest.  A.  and  B.  then  executed  the 
lease : 

Held,  that  this  alteration  did  not  render 
it  invalid.    Hall  v.  Chandkss,  183 


DELIVERY  OF  CHATTELS;    WHAT. 
See  EsToviA,  1. 

DEVISE 

1.  An  advowson  in  gross  passes  in  a  will 
under  the  word  tenement. 

Where  a  devisor,  after  leaving  several 
estates  for  life;  Is,  to  his  heir;  directing 
that  certain  property  should  be  sold  to 
pay  his  debts ;  and  other  property,  io 
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ease  that  first  pointed  oat  should  be  in- 
sufficient ;  then,  leaving  20/.  a  year  more 
to  his  wife,  to  be  chained  on  all  that  re- 
mained unsold,  devised  all  the  residue 
of  his  goods  and  chattels,  lands  and 
tenements,  charged  as  aforesaid,  to  his 
brother,  if  living ;  if  not,  to  his  brother*s 
children,  with  a  proviso  that  C,  T.,  and 
£.  should  have  200/^  more  than  the 
others : 

Held,  that  a  fee  passed  in  the  residue. 
GuUif  v.  Biithop  nf  Exeter.  293 

2.  Devise  to  C.  8.  in  tnist  for  the  separate 
use  of  8.  8.,  and  to  convey  the  premises 
to  8.  8.,  her  heirs  and  assigns,  free  from 
the  control  of  her  present  or  any  future 
husband,  and  to  permit  her  to  take  the 
rents  and  profits : 

Held,  that  8.  8.  had  no  power  of  devis- 
ing the  premises.  Doe  dem,  Stevem  v. 
Scoii.  505 

DISCLAIMER. 
Su  Ejictxskt,  3. 


DISTRESS. 
See  Lavhioaii  akd  Tivavt,  2. — Riflv- 

TIK,  1. 

1.  A  barge,  attached  by  a  rope  to  a  wharf, 
may  be  distrained  for  rent  arrear  in  re- 
spect of  the  wharf  and  premises  attached 
to  it  Buixard  and  Olhere^  Aesigntea  of 
Rohmeon  and  Arudher,  Bankrupted  v. 
CapeL  137 

8.  Where  cattle  distrained  damage-feasani 
were  in  a  private  pound,  and  the  dis- 
trainer admitted  they  were  about  to  be 
forwarded  to  a  public  pound :  Held,  that 
a  tender  of  amends  made  while  they  were 
in  the  private  pound  was  not  too  late. 
Bromu  V.  PowelL  230 


EJECTMENT. 

1.  Lessor,  lessee,  under-lessee :  in  a  lease 
from  lessee  to  under-lessee,  it  was  pro- 
vided, that  if  under-lessee  were  guilty  of 
a  breach  of  covenant,  lessee  and  lessor 
might  enter:  Held,  that  on  breach  of 
covenant  in  the  lease  to  under-lessee, 
ejectment  might  be  maintained  by  lessee 
(^lone.  Doe  d.  Bedford  and  Wheeler  v. 
White.  276 

9.  Defendant,  who  held  under  a  tenant  for 
life,  received,  on  her  death,  a  letter  from 
the  lessor  of  the  plaintiff,  claiming  as 
heir,  and  demanding  rent;  defendant 
answered,  that  he  held  the  premises  as 
tenant  to  a;  that  he  had  never  consi- 
dered lessor  of  plaintiff  as  bis  landlord ; 
that  he  should  be  ready  to  pay  the  rent 
to  any  one  who  should  be  proved  to  be 
entitled  to  it,  but  that,  without  disputing 
the  lessor  of  the  plaintiff's  pedigree,  he 


must  decline  taking  npoa  himself  to  d» 
cide  upon  his  claim,  without  more  satist 
factory  proof,  in  a  legal  manner : 

Held,  that  this  was  a  disclaimer  d 
lessor  of  plaintiff's  title.  Doe  d,  Cakvt 
V.  FrouHL  557 

ELEGIT. 

1.  By  an  inquisition  taken  on  an  eiegL 
against  C.  C,  it  was  found,  that  at  the 
time  of  the  judgment  he  was  seised  cf 
certain  lands  in  the  occupation  of  B.  Il 
point  of  fact,  these  lands  were  vested  ia 
certain  trustees  in  trust  for  C.  C  and 
for  raising  a  sum  of  money  for  A.  F. 
but  the  trustees  permitted  C.  C.  to  re- 
ceive the  rents : 

Held,  that  the  tenant,  by  eip^,  could 
not  sue  B.  for  the  renL  Horrif  r. 
Booker,  96 

2.  Devise  to  and  to  the  use  of  M.  J.  for  life; 
then  to  and  to  the  use  of  L.  D.  and  T.  E. 
and  their  heirs,  in  trust  for  R.  E.  C.  fcM* 
life,  wiUi  a  declaration  that  the  estates 
were  so  limited,  and  the  legal  estates 
vested  in  the  trustees  to  support  contia 
gent  estates  and  limitations,  subsequent 
to  the  estate  to  M.  J. 

The  trustees,  prior  to  an  elegit  sued 
out  against  R.  E.  C,  and  executed  on 
the  property,  but  subsequently  to  the 
judgment,  conveyed  the  property  to  an- 
other trustee,  in  trust  for  R.  E.  C.  and 
certain  of  his  creditors : 

Held,  that  It  E.  C.'s  interest  could  not 
be  taken  under  this  eiegii^  as  the  legal 
estate  was  in  the  trustees  at  the  time  of 
the  judgment,  and  R.  E.  C.  had  not  a  mle 
equitable  estate  at  the  time  of  the  execc- 
tion.    harria  v.  Pugk.  335 

ERROR. 

1.  If  hired  bail   be  put   in  on  a  writ  of 

error,  the  plaintiff  may  issue  execution. 

Browne  v.  Brown*  38 

^  Bail  in  error  not  dispensed  wiih  where 

the  error,  though  real,  is  only  of  form. 

Wadtworih  V.  Gibeon.  57S 


ESTOYER. 

Where  the  bailiff  of  a  manor  assigned  to  a 
tenant  in  April,  pursuant  to  the  terms  of 
a  lease,  a  tree  for  house-bote-;  the  bailiff 
was  discharged  in  July,  and  the  tenant 
cut  down  the  tree  in  October:  Held,  a 
sufficient  delivery,  and  that  the  tenant 
was  entitled  to  fell  the  tree  in  October. 
Courtenoff  v.  Fieher  and  Another*  3 

EVIDENCE. 

I.  Action  for  toll  traverse;  evidence  thit 
the  defendant  on  a  market-day  sold 
forty-one  quarters  of  com  5y  twa  mda 
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pitched  in  the  market:  Held,  not  suffi- 
cient to  authorize  a  verdict  against  him. 
Vin€9  V.  Mayor  of  Reading  and  Others^  8 
By  the  6  G.  4,  c  16,  it  is  enacted,  that 
when  notice  is  not  given  to  dispute  a 
bankruptcy,  it  shall  he  proved  by  the 
production  of  the  commission. 

Where,  upon  a  trial,  no  notice  having 
been  given  to  dispute  the  commission, 
the  prooeediogs  under  a  commission 
were  put  in,  as  well  as  the  commission, 
and  a  perfect  petitioning  creditor's  debt 
did  not  appear  upon  Uie  proceedings: 
Held,  nevertheless,  that  the  validity  of 
the  commission  could  not  be  disputed. 
Maedeatk  v.  CtmUa.  34 

3.  Several  creditors  of  a  bankrupt  agreed 
to  contribute  in  the  usual  way  to  the 
expense  of  watching  the  proceedings 
tinder  the  commission ;  by  the  umsal  way 
was  meant,  that  each  creditor  should 
contribute  to  the  expense  in  proportion 
to  the  amount  of  his  claim.  An  attor- 
ney, employed  by  all,  having  sued  one 
of  them  for  the  amount  of  his  contribu- 
tion :  Held,  that  another,  who  had  paid 
his  share,  was  a  competent  wimess  to 
prove  the  defendant's  agreemenu  Tay- 
2ir  V.  Cohen.  63 

4.  Upon  an  affidavit,  that  no  copy  or 
counterpart  of  a  lease  on  which  the 
plaintiff  had  sued  was  in  the  possession 
or  power  of  the  plaintiff,  and  that  the  at- 
torney who  drew  the  lease  and  counter- 
part had  absconded,  the  Court  refused  to 
order  the  defendant,  who  was  in  posses- 
sion of  the  lease,  to  permit  a  copy  of  it 
to  be  taken.    Lord  Partmort  v.  Goring* 

152 

5.  Trespass  for  assaulting  and  imprison- 
ing plaintiff. 

Plea,  that  he  was  wilfully  breaking 
down  defendant's  fences,  wherefore  de- 
fendant apprehended  him,  and  took  him 
before  a  magistrate. 

Replication,  that  plaintiff  broke  the 
fences  in  the  bona  fide  assertion  of  a 
right  of  way ;  without  this,  that  he  broke 
them  wilfully  or  for  any  other  pnrpose 
than  in  exercise  of  his  right  of  way. 

Rejoinder,  that  the  plaintiff  was  wil- 
fully committing  damage  and  spoil  to  de- 
fendant's properly : 

Upon  this  issue,  Held,  that  evidence 
of  the  existence  of  a  right  of  way  over 
the  locuB  in  quo  was  properly  received 
with  a  view  to  show  the  character  of  the 
plaintiff's  act.  Looker  v.  Haieombe  and 
Others.  183 

6.  Reputation  is  good  evidence  of  mar- 
riage, though  the  party  adducing  it  as 
evidence  seeks  to  recover  as  heir  at  law, 
and  his  parents  are  still  living.  Doe  d 
Fleming  v.  Fleming.  266 

t  Defendant  agreed  to  pay  jilaintiff,  in 
consideration  of  her  becommg  his  ten- 
ant, 20iL  to  repair  the  house,  and  also  to 
make  certain  alterations. 


Plaintiff  became  tenant  under  a  lease, 
in  which  this  agreement  was  not  stated, 
and  did  the  repairs;  when  -defendant 
promised  to  pay  for  them : 

Held,  that  he  was  liable,  at  all  events, 
on  the  account  stated,  and  that  evidence 
might  be  given  of  the  agreement,  al- 
though it  had  not  been  introduced  into 
the  lease,   ikago  v.  Deane,  59 

8.  In  an  action  on  a  charter-party  against 
a  charterer,  the  Court  refused  to  compel 
the  plaintiff  to  allow  the  defendant  an  in- 
spection of  the  ship's  log-book.  Rundk 
V.  Beaumuni.  537 

9.  Plaintiffs,  ship-owners,  sued  defendant, 
their  broker.  The  Court  refused  to  com- 
pel him  to  g^ve  a  copy  of  a  letter  which 
he  had  received,  touching  an  adventure 
in  which  the  ship  was  to  have  been  em- 
ployed.   Rowe  and  Others  v.  Htnitden. 

539 

10.  A  kept  mistress  is  not  incompetent  to 
give  evidence  for  her  protector,  although 
she  has  passed  by  his  name,  and  has  ap- 
peared in  the  world  as  his  wife.  Bot' 
thews  V.  GaUndo.  610 

11.  Affidavit  that  a  party  is  indebted  to  de- 
ponent in  the  sum  of  lOOA  and  upwards, 
and  is  become  bankrupt,  is,  as  against 
deponent,  conclusive  evidence  of  the 
bankruptcy.  Ledbeiter,  Assignee  qf  HoL 
lis,  V.  Salt.  623 

12.  B.,  called  as  a  witness  for  the  defend- 
ant in  an  action  brought  by  the  plaintiff, 
for  a  barge  which  W.  had  placed  in  the 
hands  of  defendant,  and  which,  it  was 
alleged,  B.  had  sold  to  the  plaintiff  first, 
and  then  to  W.,  was  holden  a  competent 
witness  for  the  defendant,  having  been 
released  by  W.    Radbwm  v.  Morris  attd 


Another, 


649 


EXCESSIVE  BAIU 
See  Costs,  6* 

EXECUTION. 
See  BAHKauFT,  7. 


1.  Where  administration  had  been  takep 
out,  the  Court  refused,  without  the  au- 
thority of  the  administratrix,  to  discharge 
defendant  out  of  execution  af\er  the 
death  of  the  plaintiff,  although  his  ad- 
ministratrix and  his  assignees  (he  hav- 
ing been  a  bankrupt)  disclaimed  all  in- 
terest in  the  action.  Fothergill  v.  Waitan 

711 

2.  Plaintiff,  a  ship-owner,  agreed  by  charter- 
party  with  T.  to  take  any  goods  on  board 
which  T.  should  ship,  and  convey  them 
from  Van  Diemen's  Land  to  London. 
T.  covenanted  to  pay  freight  at  the  rate 
of  15t.  per  ton  per  month,  ten  days  after 
the  delivery  of  the  cargo,  and  then  con- 
signed a  cargo  to  defendants  by  a  bill 
of  lading,  under  which  they  or  their 
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assigns   were   to   pay   fineight   as  per 
charter. 

T.  being  indebted  to  defendants,  they, 
on  the  arrival  of  the  ship  in  London, 
soed  oat  a  writ  of  Ji.  fa,,  and  took  the 
cargo  forcibly  from  the  ship,  exhibiting 
the  sheriff's  warrant  to  the  captain; 
they  did  not  sell  under  the  JL  fa^  but 
afterwards  made  affidavit  at  the  custom- 
bouse  that  they  landed  the  cargo  as  the 
importers. 

Plaintiff  having  sued  them  in  trespass 
for  entering  his  ship  and  taking  the 
cargo,  and  to  a  justification  under  the 
writ,  having  replied  de  injuria  aluigue 
retiduo  eawiw,  and  having  new-assigned 
that  the  defendants  took  the  goods  for 
other  causes  than  those  mentioned  in 
the  plea :  Held,  that  it  was  competent  to 
the  Judge  to  leave  it  to  the  jury  to  say, 
whether  the  goods  were  bona  fidt  taken 
under  the  execution,  or  whether  the  exe- 
cution was  resorted  lo  as  a  color  to  en- 
able the  defendants  to  get  possession  of 
and  land  the  cargo  as  importers,  with- 
out subjecting  themselves  to  the  claim 
or  question  that  might  have  arisen  if 
they  had  accepted  them  under  the  bill  of 
lading.   JLimcu  and  Oiher^  v>  Noekeiit,  729 

FINE  AND  RECOVERY. 

1.  Where  one  of  sixteen  cognisors  in  a 
fine  signed  her  name  E.  P.  B.,  whereas 
her  name  was  E.  B.,  the  Court  would 
not,  upon  affidavit  of  identity,  that  the 
mistake  was  not  discovered  till  aAer 
execution,  and  that  one  of  the  sixteen 
cognisors  was  dead,  allow  the  fine  to 

5 ass  as  to  E.  B.    Parker,  Demandant  / 
*arker.  Tenant,  79 

2.  Meadow  will  pass  in  a  recovery  under 
the  word  « land,'*  and  the  Court  will  not 
amend  by  adding  the  word  **  meadow.** 
Cookt  Demandant ;  Yatee,  Vouchee,       90 

3.  In  a  recovery,  *<  calleth  to  warranty**  is 
an  improper  expression.  Unney,  Vouekee, 

101 

4.  Fine.  Misnomer  of  the  connsors; 
what,  not  amendable.  Greenough,  D&- 
tnandantf    Seott  and   Wife,  Defireianis. 

104 

5.  An  affidavit  of  the  caption  of  a  fine 
taJren  before  a  consul  abroad,  is  insuffi- 
cient. Ex  parte  Lady  Huichinem,  Cofiu- 
tee.  606 

6.  Recovery  amended  by  abridging  the 
returns.  StiU,  Demandant  f  Raymond, 
Tenant :  F.  Law^firBt  Vouchee,  v.  J,  Law,. 
Second  Vtnichee,  425 

•7.  The  Court  refused  to  amend  a  recovery 
by  altering  Berks  into  Bucks.  DawUn^, 
Demandant  t  Selby,  Vouchee.  426 

FOREIGN  JUDGMENT. 
An  action  lies  in  the  English  courts  on  a 


Hcotch  judgment  of 
Scotchman  lx>m. 

Where  the  testator  resided  and  died 
abroad :  Held,  his  executor  in  Engiand 
might  be  sued  within  six  years  afier 
taking  out  probate.  Douf^htm  and  Am" 
other,  Aaeigneea  of  Siein  and  SmUk^  Bonk' 
rupti,  v«  rarreet,  Exeeuior  ofJamea  Hun- 
ter. eS( 

FRAUDS,  STATUTE  OF. 
AeeHiBiiro  won  a  Tbab« — ^AMininrr,SL 

1.  A.  being  indebted  to  plaintiff,  promised 
plaintiff,  that  in  consideration  of  his  Ibr- 
bearing  to  sue,  A.*s  executor  should  pay 
him  10,000/. : 

Held,  that  this  was  not  a  promise  re- 
quired by  the  statute  of  frauds  to  be  in 
writing.  Welb  v.  Horton,  Executor  tf  C. 
BUioeiU  40 

3.  An  auctioneer  employed  to  sell  goods  on 
certain  premises  for  which  rent  was  in 
arrear,  was  applied  to  by  the  landlord 
for  the  rent,  the  landlord  saying,  it  was 
better  to  apply  so  than  to  distrain ;  the 
auctioneer  answered,  ■*  You  shall  be 
paid;  my  clerk  shall  bring  yon  the 
money :" 

Held,  that  an  action  lay  on  this  pio* 
mise  without  a  note  in  writing.  Bmm^ 
ton  V.  PauHn,  264 

3.  1.  If  An  without  authority,  makes  a  eos- 
tract  in  writing  for  the  purchase  of  goods 
by  B.,  and  B.  subsequently  ratifies  the 
contract,  such  ratification  renders  A.  as 
agent  sufficiently  authorized  to  make  the 
contract  under  the  statute  of  frauds. 

2.  Where  the  purchaser  of  goods  re- 
fuses to  take  them,  the  vendor,  by  reseU 
ling  them,  does  not  preclude  himself 
from  recoverini^  damages  for  the  breach 
of  contract  Maclean  v.  Dunn  and  An- 
other.  TSS 

FREIGHT. 
See  Saivnne,  1. 


GENERAL  ISSUE. 
See  PLXAnme,  8. 

GUARANTEE.    {ImpHed.) 
Su  PsBAOise,  3. 

HIRING  FOR  A  YEAR. 

The  plaintiff,  commencing  his  service  in 
March,  served  the  defendant,  an  army- 
agent,  for  many  years,  in  the  capacity 
of  his  clerk.  In  1811  plaintiff's  salary 
was  paid  quarterly:  for  the  last  six 
years  before  1896,  it  was  paid  monthly. 
Defendant  having  dismissed  the  plain* 
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tiff  in  December,  1826,  withoat  assigning 
any  reason : 

Held,  that  there  was  an  implied  year- 
ly hiring;  that  defendant  must  pay  the 
salary  till  March,  and  that  the  contract 
need  not  be  in  writing.  Beuton  v. 
CoUifer.  309 

HOUS&BOTE. 
See  EsTOTia,  !• 


ILLEGAL  COKrnUCT. 

^n  action  will  not  lie  on  a  contract  en- 
tered into  on  a  Sunday,  although  en- 
tered into  by  an  agent,  and  althongh  the 
objection  is  taken  by  the  party  at  whose 
request  the  contract  was  entered  into. 
T.  SmUh  V.  F.  and  R.  Sparrow.  84 


INNUENDO. 
See  PuADise,  0, 

INSOLVENT. 

1.  A  cognovit  given  by  an  insolvent  ailer 
his  discharge  upon  proceedings  com- 
menced before,  constitutes  a  new  pro- 
mise, upon  which  he  becomes  liable, 
notwithstanding  his  discharge.  Sweenfe 
V.  Sharp,  87 

S.  A  lessor,  whose  property  has  been  as- 
signed to  a  provisional  assignee  under 
the  insolvent  debtors*  act,  cannot  eject 
an  occupier  of  land  which  passed  under 
the  assignment,  although  the  provisional 
assignee  has  never  taken  possession, 
nor  any  permanent  assignee  been  ap- 
pointed, nor  the  rent  ever  been  withheld 
from  the  lessor.  Best,  C.  J.,  diaaeniiente. 
Doe  dem»  Palmer  v.  AndreuM,  348 

3.  Where  an  insolvent  dies  after  petition 
and  assignment  to  his  provisional  as- 
signee, but  before  examination  and  as- 
signment to  his  assignees  in  chief: 

Held,  that  the  assignees  in  chief  take, 
nevertheless,  all  the  property  assigned  to 
the  provisional  assiernee.  WiUie  and  An- 
other,  AMgneea  of  EUiotl,  v.  ElUott,     392 

4.  The  Court  refused  to  liberate,  on  mo- 
tion, a  discharged  insolvent,  who  had 
been  arrested  by  his  surety  for  the  ar- 
rears of  an  annuity  accruing  subse- 
quently to  the  insolvent's  discharge,  and 
paid  by  the  surety.    Freeman  v.  Burgees. 

416 

5.  Where  a  party  is  detained  in  custody 
for  a  judgment  debt,  the  attorney  who 
was  concerned  in  the  cause  for  one  of 
the  detaining  creditors,  cannot,  without  a 
power  for  the  purpose,  sign  for  him  the 
note  for  sixpences.  Macbealk  v.  ElUs  and 
Others,  678 


INSURANCE. 
See  SsT-oFF,  2. 

1.  A  female,  upon  whose  life  it  was  pro- 
posed to  effect  an  insurance,  was  repre- 
sented to  the  insurers  in  December,  1822, 
by  A.,  a  medical  man,  as  enjoying  or- 
dinarily a  good  state  of  health : 

The  same  representation  was  re- 
peated by  A.  in  March,  and  the  in- 
surance was  effected  in  April,  1823 : 

Between  December,  1832,  and  March, 
1823,  she  had  been  ill  with  a  pulmonary 
attack,  and  was  attended  by  B.,  but  no 
disclosure  of  these  circumstances  was 
made  to  the  insurers : 

In  April,  18S4,  she  died  of  pulmonary 
disease : 

Held,  on  motion  for  a  new  trial,  that 
the  jury  ought  to  have  been  called  on  to 
consider  whether  the  illness  in  1823,  and 
the  attendance  of  B.,  ought  to  have  been 
disclosed  to  the  insurers,  and  that  it  was 
not  sufficient  to  direct  them  generally  to 
consider  whether  or  not  there  had  been 
any  misrepresentation.  Morrison  v.  Mus- 
pratt  and  Others.  60 

2.  Provisions  do  not  contribute  to  general 
average,  even  where  the  cargo  of  the 
ship  consists  only  of  passengers.  Brown 
v.  Stapyieton  and  Others,  119 

3.  An  insurer  on  goods  is  not  liable,  when 
the  goods  are  sold  by  the  captain  of  a 
ship  to  defray  the  expense  of  repairs, 
rendered  necessary  by  a  tempest,  to 
which  ship  and  goods  had  been  exposed. 
Siarquy  v.  Hobson,  131 

4.  Abandonment  is  not  necessary  upon 
a  loss  in  an  insurance  on  freight  Mount 
V.  Harrison.  888 

5.  A  policy  of  insurance  stipulated, "  that 
the  goods  insured  were  and  should  be 
valued  at  five  tierces  coffee,  valued  at 
27/.  per  tierce,  say  135Z. ;  that  policy  to 
be  deemed  sufficient  proof  of  interest : 

Held,  that  the  policy  was  void  under 
19  G.  2,  0. 37.  Murphy  and  Another  v. 
BelL  567 

6.  Where  damage  was  done  to  a  cargo  by 
water  escaping  through  the  pipe  of  a 
steam-boiler,  in  consequence  of  the  pipe 
having  been  cracked  by  frost : 

Held,  that  this  was  not  an  act  of  God, 
but  negligence  in  ihe  captain,  in  filling 
his  boiler  before  the  time  for  heating  it, 
although  it  was  the  practice  to  fill  over 
night  when  the  vessel  started  in  the 
morning.  Siordet  v.  Hall  and  Others.  607 

JOINDER. 

1.  Assignees  under  a  joint  commission 
against  two  partners,  may  recover  in  the 
same  action  debts  due  to  the  partners 
jointly,  and  debts  due  to  them  separately 
Graham  and  Another,  Assiffiees  of  Wiikin 
son  md  Another,  Bankrupts,  v.  iiukaster. 

115 
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JOINT  STOCK  COMPANY. 
See  Paatvibi,  1. — Coyihavt,  1. 

JOINT  TENANT. 
See  Rkplbtiit,  1. 


JUDGMENT. 
See  Pbactici.  S^ — Ssr-orp,  1. 

LANDLORD  AND  TENANT. 
See  DisTBiss,  L-^-F bauds,  Statutk  of,  2. 

— EjkCTMBBT,  1. — EtIDSBCI,  7* 

1.  Cognisance  for  rent  arrear  under  a  de- 
mise from  W.  It  appeared  by  the  lease, 
that  W.  was  a  receiver  in  Chancery,  **  in 
a  cause  wherein  A.  was  plaintiff  and  B. 
defendant;**  the  reddendum  was  to  W. 
or  any  future  receiver : 

Held,  that  the  lessee  could  not  plead 
non  tenuit.    Dancer  v.  Haetingt.  2 

S.  A  landlord's  receiver  allowed  the  tenant 
to  make  a  deduction  in  respect  of  a  pay- 
ment for  land-tax  every  year  for  seven- 
teen years,  greater  than  the  landlord  was 
able  to  pay,  the  landlord  knowing,  or 
aving  the  means  of  knowing,  all  the 
acts :  Held,  that  he  could  not  distrain 
or    the    amount    erroneously    allowed, 
hough   the    receipt  given    every  year 
showed  the  amount  paid  and  the  amount 
deducted.    BramUon  v.  Robins,  1 1 

'.  T.,  holding  pictures  of  P.  as  a  security 
for  an  alleged  debt,  hired  rooms  of  the 

glaintiff  in  which  to  deposit  them.  P. 
aving  died,  the  defendants,  his  admi- 
nistrators, contested  T.'s  claim  by  a  suit 
in  Chancery.  Pending  the  suit,  in  order 
to  prevent  the  pictures  from  being  dis- 
trained, they  petitioned  the  Court  to  sa- 
tisfy the  plaintiff's  rent  out  of  certain 
funds  paid  into  court  in  the  course  of 
the  cause.  T.'s  claim  having  been  dis- 
allowed by  the  Court,  the  pictures  were 
ordered  to  be  delivered  to  the  defend- 
ants, who,  in  order  to  obtain  them,  paid 
rent  to  the  time  of  delivery : 

Held,  that  these  circumstances  did  not 
constitute  the  defendants  tenants  to  the 
plaintiff.    Sirahan  v.  Smith  and  Another. 

91 
4.  Where  a  tenant  entered  under  an  agree- 
ment for  a  lease  for  seven  years,  which 
was  never  executed :  Held,  that  he  was 
not  entitled  to  notice  to  quit  at  the  end 
of  the  seven  years.  Hoe  dem,  TUt  v. 
Stratum.  446 

LAND-TAX. 
Ae  Lavdlobb  abb  Tivabt,  9. 


LIBEL. 
See  Plbadibb,  5,  9. 

I.  Advertisement  in  a  newspaper  as  fol- 
lows :  —  «  To  bill-brokers  and  others. 
Caution.  Reward.  Whereas  informa- 
tion has  been  given  to  me  that  attempts 
have  been  made  to  obtain  the  discomt 
of  a  bill  of  exchange,  bearing  date  Lob- 
don.  May  26th,  1825,  and  purporting  to 
be  drawn  by  one  John  Stockley  opoa 
and  to  be  accepted  by  the  dowager  lady 
P.  Turner  for  fiOOOt,  with  interest,  pay- 
able twelve  months  after  date,  to  tbe 
order  of  the  said  J.  Stockley, — ^I  do  here- 
by give  notice,  on  behalf  of  the  dowager 
lady  P.  Tn  that  she  has  not  accepted 
such  bill,  and  that  if  her  name  shoold 
appear  on  any  such  inslrnmeni,  the 
same  has  been  forged;  or  her  hand- 
writing to  the  said  acceptance  of  the 
said  bill,  if  genuine,  has  been  obtained 
by  fraud,  in  total  ignorance  on  her  part 
of  the  intended  eflect  of  the  signature. 
Any  person  who  will  give  positive  in- 
formation to  me  of  the  party  in  posses- 
sion of  the  said  instrument,  shall  be 
handsomely  rewarded.  Thomas  Binns :" 

Held,  not  a  libel  on  Stockley,  at  least 
without  innuendo  and  proof  that  he  was 
the  person  designed  to  be  chaiiged  with 
having  forged  lady  P.  Tamer's  name. 
Stoekky  V.  Clement,  163 

3.  The  defendant  published  some  doggerel 
lines,  describing  the  failure  of  the  plain- 
tifi;  Levi,  a  bound  bailiff,  to  arrest  a 
party  of  whom  he  was  in  search :  the 
lines  were  headed  by  a  wood-cut,  and 
the  plaintiff  was  styled  **Leo^  the  Bum.* 

The  plaintiff  brought  his  action ;  the 
jury  before  whom  the  cause  was  tried, 
inquired  whether  a  shilling  would  carry 
costs,  and  being  answered  in  the  affirma- 
tive, found  a  verdict  for  the  defendant. 

The  Court  granted  a  new  trial.  Lewi 
V.  Miine,  195 

3.  A  jury,  directed  to  find  whether  a  libel 
submitted  to  their  consideration  were  a 
privileged  communication,  and  if  so, 
whether  it  were  attended  with  express 
malice,  found  for  the  plaintiff  6oi  da- 
mages, and  that  the  defendant  was  not 
actuated  by  express  malice : 

Held,  that  the  plaintiff  was  entitled  to 
retain  his  damages.  Blackburn  v.  Bkek'^ 
bum,  395 

4.  The  plaintiff  having  advertised  for  sale 
a  bond,  executed  to  him  by  the  defend- 
ant, the  payment  of  which  had  been  re- 
sisted in  a  long  course  of  litigation,  in 
which  the  validity  of  the  bond  had  been 
disputed,  the  defendant  published,  amooj; 
the  persons  assembled  to  bid  for  the  bond 
at  an  auction,  a  statement  of  all  the  cir- 
cumstances under  which  the  bond  was 
given,  and  alluding  to  the  plaintiff,  con 
eluded : — *<  His  object  is  either  to  estraet 
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money  fVom  the  pocket  of  an  anwary 
purchaser,  or,  what  is  more  likely,  by 
this  threat  of  pablication,  to  extort 
money  from  me : 

Held,  that  this  exceeded  the  latitude 
allowed  for  privileged  communications, 
or  observations  on  titles  by  a  party  in- 
terested ;  and  that  it  was  a  libel,  although 
no  express  malice  was  proved.  Robert' 
won  V.  M*DougalL  670 

LIMITATIONS,  STATUTE  OF. 
See  FoBBies  Juimxivt. 

1.  Defendant  being  applied  to,  to  pay  a 
debt  barred  by  the  statute  of  limitations, 
said  he  should  be  happy  to  pay  it  if  he 
could : 

Held,  that  the  plaintiff  must  show  the 
defendant's  ability  to  pay.  Ai/ton  v.  Boli. 

105 

2.  Where  a  party  revives  a  debt  barred  by 
the  statute  of  limitations,  by  paying  it 
into  Court,  but  at  the  same  time  refuses 
to  pay  interest,  such  payment  of  the 
principal  does  not  revive  the  claim  for 
interest.     CoUyer  r.  WiUoek  and  Oihen* 

313 

MAGISTRATES  {Action  againet.) 

The  plaintiff,  having  sued  a  magistrate, 
gave  notice  of  his  cause  of  action,  that 
the  magistrate  had  unlawfully  convicted 
him  of  not  paying  wa^,  and  had  issued 
a  warrant  for  seizing  his  goods,  directed 
to  J.  Bark,  under  which  they  were  seized 
accordingly. 

The  warrant  having  been  directed  to 
the  constable  of  Halifax,  and  not  to  J. 
Bark: 

Held,  that  the  notice  was  insufficient 
Aked  v.  Stoeke  and  Othen.  509 


MEMORANDA. 
Pages  1,  384,  387,  445. 

MONEY  HAD  AND  RECEIVED. 

See  AssuxFsiT,  h — ^Bavkbuft,  4. 

1.  A  customer  of  a  banker  delivered  to  his 
wife  certain  printed  checks  signed  by 
himself,  but  with  blanks  for  the  sums, 
requesting  his  wife  to  fill  the  blanks  up 
according  to  the  exigency  of  his  busi- 
ness. She  caused  one  to  be  filled  up 
with  the  words,  ^.y  pounds  two  ehiOingit, 
the  Jifly  being  commenced  with  a  small 
letter,  and  placed  in  the  middle  of  a 
line:^the  figures  60iL  fU,  were  also 
placed  at  a  considerable  distance  from 
the  printed  £ : — ^in  this  state  she  deli- 
vered the  check  to  her  husband^s  clerk  to 
receive  the  amonnt;  whereupon  he  in- 
serted at  the  beginning  of  the  line  in 
Vol.  Xni.-05 


which  the  word  Jifly  was  written,  the 
words  three  hwuStd  and,  and  the  figure 
3  between  the  £  and  the  50. 

The  bankers  having  paid  the  350iL  2s, 
Held,  that  the  loss  must  fall  on  the  cus- 
tomer. Young  V.  Crrote  and  Others.  353 
3.  Defendant,  a  loan  contractor,  delivered 
to  L.  certain  scrip  receipts,  purporting 
that  L.  had  paid  him  10  per  cent  deposit 
in  respect  of  a  certain  amount  of  Neapo- 
litan stock,  and  entitling  the  bearer  to 
certificates  for  that  amount  of  stock, 
upon  his  paying  the  balance  February 
1st,  1823 ;  but  there  was  no  stipulation 
that  the  deposits  should  be  forfeited  in 
case  of  non-payment  of  the  balance.  L. 
forthwith  transferred  the  receipts  to 
plaintiff  for  valuable  consideration.  De- 
fendant then,  by  public  advertisement, 
offered  the  holders  of  these  receipts, 
upon  certain  conditions,  an  extension  of 
time  for  payment  of  the  balance  due  on 
them,  requiring  also  that  the  receipts 
should  be  left  at  his  office,  for  the  pur- 
pose of  being  marked  as  holden  under 
the  new  conditions.  The  receipts  trans- 
ferred by  L.  to  the  plaintiff  were  by  him 
accordingly  seat  to  the  defendant's  office, 
where  they  were  indorsed  by  the  defend- 
ant with  the  plaintiff's  name.  The  plain- 
tiff and  others  having  failed  to  comply 
with  the  new  conditions,  the  defendant 
refused  to  deliver  the  certificates  or  to 
return  the  deposits :  Held,  that  the  plain- 
tiff migh^  in  an  action  for  money  had 
and  received,  recover  of  the  defendan 
the  amount  of  the  deposits  paid  by  I* 
Hennings  v.  Rothsehiid,  815 

MONEY  PAH)  BY  MISTAKE. 
See  Lavblobd  a«b  Tbvabt,  3. 

NEW  TRIAL. 
See  Ltbbi,  2. 

1.  The  Court  refused  to  grant  a  new  tria 
on  an  affidavit  that  a  witness  (called  on 
the  part  of  the  defendant,  and  who  baC 
refused  to  release  an  interest  which  ren- 
dered him  incompetent)  had  misappre- 
hended the  effect  of  the  release,  and  was 
now  ready  to  execute  one.  Kelkn  v. 
BeneU.  171 

2.  The  Court  will  not  grant  a  new  trial,  on 
the  ground  that  witnesses,  by  whose 
testimony  the  verdict  was  obtained,  have 
been  indicted  for  perjury  in  the  cause. 
Seely  V.  Maheuh  661 

NOTICE. 
See  Maoistbatbs  (Adion  agamsL'^ 

NOTICE  TO  QUIT. 
See  LAjraxoaB  avb  Tssast^  4. 
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OUTLAWRY. 

See  Com,  9. 

A  party  outlawed  in  K.  Bb  in  an  action  to 
recover  the  arrears  of  an  aonoity,  can- 
not be  heard  in  C.  P.  on  a  motion  to  set 
a^ide  the  annuity.    Loukee  v.  Jiolbeack. 

419 

PARTNERS. 

1.  The  plaintiff's  name  was  entered  in  a 
book,  with  those  of  several  other  sub- 
scribers, to  a  projected  joint  stock  com- 
pany. The  plaintiff  received  certain 
scrip  receipts,  but  sold  them  before  the 
deed  for  the  fbrmatioa  of  the  company 
was  executed,  and  he  was  not  a  party  to 
that  deed : 

Held,  neTerthehfss,  that  he  was  a 
partner  in  the  concern.  Sit,hhn  Pening 
and  OtAerw  v.  Ntmt*  28 

9.  The  plaintiff,  a  holder  of  shares  in  a 
washing  company,  drew  bills  on  the 
directors  of  the  company  for  goods  fur- 
nished by  him  and  his  brother.  The 
bills  were  accepted  "for  the  directors'* 
by  the  secretary  of  the  company,  who 
had  authority  to  accept  bills  drawn  by 
the  plaintiff's  brother : 

Held*  that  the  plaintiff  could  not  re- 
cover on  these  bills  agrainst  the  company. 
Neale  r.  7>irtoft  and  Otken,  149 

PAYMENT. 

1.  The  plaintiff,  in  October,  authorized  the 
defendant  to  pay  in  at  certain  bankers 
money  due  from  the  defendant  Owing 
to  a  mistake  it  was  not  then  paid ;  but 
defendant,  who  kept  an  account  with  the 
same  bankers,  transferred  the  sum  to 
the  plaintiff's  credit  on  Friday  the  9th 
of  December. 

The  plaintiff  being  at  a  distance,  did 
not  receive  notice  of  this  transfer  till  the 
Sunday  following,  and  on  Saturday  the 
bankers  failed  : 

Held,  that  this  was  a  sufficient  pay- 
ment by  the  defendant.    £y/ef  v.  Elks. 

3.  Defendant  had  accepted  a  bill  payable 
at  three  months  for  the  amount  of  goods 
he  had  purchased : 
The  seller  lost  the  bill,  not  having  in- 
w^^  it,  and  became  bankrupt : 
No  demand  was  ever  made  on  the  de- 
fendant in  respect  of  the  bill: 

Held,  that  the  acceptance  of  this  bill 
was  no  defence  to  an  action  for  the  value 
of  the  goods.     Eoli,  Aeeigfue  of  Weisfird, 

v^ii!  ^'^^^'^da?*  had  given  the  plaintiff 
»«l  r"*^  f^^^'  ^*^^ch  !>'"«  ^^^  been 
ti^.  f r!u  ^  *.  ***^^  P««»on  5  but  at  the 

l^rit  ^  ^^  ^^^^*  *o««b  not  at  the 
commencement  of  the  action,  they  were 


again  in  the  plaintiff^s  hands,  ^^veroue 
and  unpaid  by  the  defendant:  Held,  be 
was  liable,  notwithstanding  he  had  grren 
the  bills.    Burden  v.  UatUm. 

PLEADING. 

Su  BitL  Of  ExcHAsaa,  I* — ^Evi»»*cm, 
ExicuTioir,  2.— Lafmobd  ak» 
1.— Ybitdob  afd  PracBASsa,  2. 

1.  Venue  cannot  be  changed  after  plea  in 
abatement,  any  more  than  after  pica  in 
bar.     WgkffY.JhMim,  ^  IS 

2.  The  circumstance  of  an  action's  being 
brought  on  a  writing  is  not  a  i^roand  for 
rejecting  an  application  to  change  the 
venue,  unless  the  declaration  disck>se 
the  existence  of  the  writing.  PUard  v. 
Ftatherttane,  ^ 

3.  Where  plaintiff,  an  auctioneer,  sold 
goods  under  order  of  the  defendant,  who 
had  no  right  to  dispose  of  them,  and  the 
true  owner  afterwards  recovered  against 
the  plaintiff;  a  declaration  in  case, 
which  alleged  that  the  defendant,  being 
possessed  of  the  goods,  represented  to 
plaintiff  that  he  was  entitled  to  dispose 
of  them ;  that  plaintiff  in  conseqaenoe, 
at  defendant's  request,  sold  them  by  auc- 
tion, and,  after  deducting  certain  charges 
for  his  trouble,  paid  the  rvsidoe  of  the 
proceeds  to  the  defendant ;  that  the  de- 
fendant deceived  the  plaintiff  in  this, 
that  he  was  not  at  the  time  of  the  sale 
entitled  to  dispose  of  the  goods,  and  that 
the  tme  owner  afterwanls  recovered  the 
value  of  the  plaintiff,  and  that  the  de- 
ft^ndant  refused  to  reimburse  bim :  Held, 
stifficient  after  verdict  Admmmm  v. 
Jftrvie.  W 

4.  Trespass  for  assaulting  and  imprisoning 
plaintiff.  Plea,  that  he  was  trespassing 
on  defendant's  close.  Replication,  that 
defendants  had  nothing  in  the  close  ex- 
cept under  R.  N.  C. ;  that  before  the 
time  when,  Ac,  and  before  defendants 
had  any  thing  in  the  close,  R.  N.  C.  de- 
mised it  from  year  to  year  to  W.  C;  that 
W.  C.  permitted  plaintiff  to  plant  a  crop 
of  teazles,  on  condition  that  w.  C.  should 
have  one  half  of  the  crop,  and  plaintiff 
the  other,  and  that  plaintiff  entered  to 
cut  his  teazles,  when  defendants  as- 
saulted him. 

Held,  that  the  replication  was  a  snffi 
cient  answer  to  the  plea,  though  it  did 
not  allege  that  W.  C/s  interest  in  the 
land  was  continuing  when  plaintiff  en- 
tered to  cut  the  teazles.  Kingtburtfj* 
CoiSns  and  Another.  SOS 

>.  The  plaintiff  declared  that  the  defendaot 
slandered  him  by  saying  of  him  to  t 
person  about  to  supply  hin^  with  gcwds, 
"  'Ware  hawk ;  you  must  take  caie  of 
yourself  there;  mind  what  yon  are 
about:"  Held,  that  the  action  lir 
though  the  plaintiff  did  not  prove  tlie 
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jMet  part  of  the  sentence,  <•  You  most 
take  care  of  yourself  there.*'  Orpwood  y . 
Barket.  S61 

Plaintifls  declared  on  a  writ  of  the  kmg. 
The  vrit  prodaced  in  evidence  was  in 
the  name  of  George  the  Third,  but 
tested  in  the  name  of  Best,  Chief  Justice, 
and  indorsed  with  the  date  of  1826. 

Held,  no  variance.    Ebrin  and  Another 
V.  Drummond,  276 

y.  Writ  of  entry  9wr  abatement  of  tu?  mes- 
suages, six  mills,  dec. 

Plea,  that  R.  8.  devised  the  said  mes- 
suages, mills,  dec,  and  parcel  of  the  land, 
to  T.,  who  devised  them  to  8.,  wife  of 
B.  D.  C,  who  levied  a  fine  to  the  tenant. 
The  plea  concluded  with  a  verifica* 
tion,  and  a  prayer  of  the  messuages,  6cc^ 
and  land,  tn  the  count. 

The  fine  set  out  in  the  plea  described 
the  premises    as  four  messuages,  one 
cloth  mill,  Ac,  and  the  statement  of  the 
J!ne  ended  with  sprout  patet  per  rtcardum. 
Held,  that  the  plea  was  not  double : 
That  the  prayer  of  judgment  for  the 
messuages  and  land  in  the  count  did  not 
"Titiate  the  plea,  notwithstanding  the  com- 
mencement of  the  plea  applied  only  to 
(he  messuages  and  parcel  of  the  land : 

That  it  was  not  necessary  for  the  plea 
to  conclude  with  a  prout  patet,  that  alle- 
gation being  introduced  before  the  con- 
clusion: and 

That  the  premises  in  the  fine  were 
sufficiently  identified  with  those  in  the 
introductory  part  of  the  plea.  Rowlee  v. 
Lusty.  428 

8L  Assumpsit:  Held,  that  a  plea  that  the 
defendant's  undertaking  was  for  the  de- 
fault of  another,  without  writing,  and 
without  consideration,  might  be  pleaded, 
although  the  facts  might  have  been 
given  in  evidence  under  the  genera] 
issue. 

8o,  a  plea  that  the  person  for  whom 
the  defendant*s  undertaking  was  given, 
was  a  feme  covert,  Magga,  Aadgneee  of 
7.  and  J,  HoweU,  Bankrupte,  v.  Ames.  470 
9.  Libel.  The  declaration  alleged,  that 
whereas  divers  persons  had  been  asso- 
ciated together,  under  the  name  of  **  The 
Society  of  Guardians  for  the  Protection 
of  Trade  against  Swindlers  and  Sharp- 
ers,*' and  the  defendant,  under  pretence 
of  being  secretary  of  the  society,  had 
from  time  to  time  published  printed  re- 
ports for  the  purpose  of  announcing  to 
the  society  the  names  of  such  persons 
as  were  deemed  swindlers  and  sharpers, 
and  improper  persons  to  be  proposed  as 
members  of  the  society;  and  whereas 
.he  plaintiff  was  a  merchant  of  good 
character,  yel  the  defendant  ihlsely  and 
maliciously  published  of  and  concerning 
.he  plaintiff  m  his  trade  and  business  the 
following  libel : — 

•*  Society  of  Guardians  for  the  Protec- 
9f  Tnult  against  Swindles  and  Sharp- 


ers. •  I,  E.  F.,  am  directed  to  inform  you« 
that  the  persons  using  the  firm  of  Gold- 
stein (meaning  the  plaintiff)  are  reported 
to  the  society  as  improper  to  be  proposed 
to  be  balloted  for  as  members  thereof;*' 
thereby  meaning  that  the  plaintiff  was  a 
swindler  and  a  sharper,  and  an  improper 
person  to  be  a  member  of  the  said  so- 
ciety : 

Held,  that  the  innuendo  could  not  be 
supported  without  a  previous  averment, 
that  it  was  the  custom  of  the  society  to 
designate  swindlers  and  sharpers  by  the 
terms,  improper  pereone  to  be  membara  of 
that  neiety^  and  that  it  did  not  appear 
that  the  society  described  in  the  libel  was 
the  society  described  in  the  introductory 
part  of  the  declaration.  GokUtein  v.  Fou 
and  Another,  489 

10.  In  an  action  against  the  sheriff  for  an 
escape,  it  is  sufficient  to  allege,  that  the 
writ  for  the  caption  of  the  escaper  was 
duly  indorsed  for  bail  for  — L,  without 
adding,  •«  by  virtue  of  an  affidavit  made 
and  filed  of  record."  Wileoxon  v.  Night- 
ingale, 501 

11.  Where  defendant  pleaded  delivery  of  a 
pme  of  wine  in  satisfaction  of  the  plain- 
tiff*s  demand,  the  Court  refused  to  per- 
mit plaintiff  to  sign  judgment  as  for 
want  of  a  plea,  upon  affidavit  that  the 
plea  was  false.  Smith  and  Othen  v. 
BaekwelL  513 

13.  The  assignee  of  the  reversion  suing 
defendant  in  covenant,  alleged  that  the 
lessor  was  seised,  (without  stating  of 
what  estate,)  and  being  so  seised,  devised 
to  plaintiff  in  fee. 

After  verdict:  Held,  a  sufficient  alle- 
gation of  title.  Harria  and  Another  v. 
Beaoan,  646 

13.  Where,  to  an  action  on  a  bill  of  ex- 
change, the  defendant  pleaded  a  ram- 
bling demurrable  plea,  which  appeared  to 
be  a  trick  on  the  face  of  it,  the  Court 
ordered  it  to  be  struck  out  on  an  affidavit 
of  its  falsehood,  giving  the  defendant 
leave  to  plead  de  novo,  and  requiring 
him  to  try  at  the  next  sittings.  Jonea  and 
Another  v.  Studd,  663 

14.  Plaintiff  alleged  that  defendant,  having 
agreed  to  convey  her  safely  by  his  coach 
from  London  to  Blackheath,  neglected 
his  duty,  by  throwing  her  down,  dec. 

Defendant's  coach  ran  from  Charins; 
Cross  to  Blackheath,  and  plaintiff  got  up 
at  the  Elephant  and  Castle ;  but  defend- 
ant had  inscribed  on  his  coach  **  London 
to  Blackheath:"  Held,  no  variance. 
Diteham  v.  Chioaa.  706 

15.  The  declaration  stated,  that  J.  &  by 
deed  conveyed  the  purparty  of  an  ad- 
vowson  to  L.  S.  By  the  deed  J.  S.  had 
conveyed  the  whole,  but  it  appeared  that 
he  possessed  only  a  purparty : 

Held,  no  variance.  Guuy  v.  Biahap 
of  Eaeeter,  S93 

16.  The  plaintiff  in  quart  impedit  having 
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traced  bis  dUe  throngrh  a  period  of  two 
centuries,  and  the  defendant  having,  in 
forty-three  pleas,  taken  issue  on  every 
allegation  in  the  declaration,  though  the 
plaintiff's  claim  rested  solely  on  the 
validity  of  a  deed  of  1672,  and  the  de- 
fendant could  have  no  writ  to  the  bishop, 
unless  he  succeeded  in  setting  aside  that 
deed,  the  Coart,  after  the  declaration  had 
been  amended  twice,  and  alter  trial  had, 
rescinded  the  rule  to  plead  several  mat- 
ters. GuUif  and  Othtn  v.  BUhap  of 
Ejcetet  and  Another.  6S6 

PRACTICE. 

Ste  Bail.  —  Costs,  4. — Eanoa,  1.  —  Eti- 
DSHCB,  4,  8,  9 — Execution,  1.  — Iirsoi^ 
yBST»  4, 5d— PLBADive,  13. — Taovia,  2. 


1.  Affidavit  to  hold  to  bail ;  that  the  defenc- 
ant  was  indebted  to  the  plaintiff  for 
money  received  to  the  use  of  his  wift. 

The  process  was  at  the  suit  of  htf^ 
band  and  wife : 

Held,  that  the  affidavit  was  insufficient 
Wadt  and  Wife  v.  Wade,  60 

9.  Where  the  defendant  was  arrested  on  a 
ietiaium  capias  into  Devonshire,  without 
any  affidavit  filed  on  issuing  the  teatatum 
capias,  an  affidavit  having:  been  filed  on 
issuing  a  previous  eti^nas  into  Cam- 
bridgeshire: Held  regular,  though  the 
testatum  was  not  tested  on  the  quarto  dU 
post  of  the  original ;  the  filacer  for  Cam- 
bridgeshire being  the  proper  officer  to 
issue  writs  into  Devonshire. 

Where  the  demand  is  made  up  of 
several  items,  it  is  sufficient  to  indorse 
the  total  of  them  on  the  writ  Evans  v. 
Bidgood.  63 

3.  An  affidavit  entitled  ''In  the  Common 
Placet**  held  sufficient    Roife  v.  Burke, 

101 

4.  Affidavit  to  hold  to  bail;  what  insuffi- 
cient    M*Taegart  v.  Eliiee,  114 

5.  Affidavit  of  debt  by  bankrupt  for  assign- 
ees insufficient  i\teker  and  Others,  As* 
signees  of  Gilbett,  Bankrupt,  v.  Francis, 

14$ 

6.  A  defendant  being  under  terms  to  plead 
issuably,  put  in  an  issuable  plea.    The 

Slaintiff  replied,  and  gave  notice  of  trial ; 
efendant  demurred  to  the  replication, 
whereupon  plaintiff  signed  judgment: 
Held,  that  the  judgment  was  irregular. 
Betts,  Executor,  v.  Appkgarth,  S67 

7.  An  affidavit  of  debt  sworn  before  a  com- 
missioner in  the  country  is  insufficient, 
if  it  do  not  state  the  party  before  whom 
it  is  sworn  to  be  a  commissioner.  How- 
ard V.  Brown,  393 

8.  Where  a  cause  is  made  a  remand  at  the 
assizes,  a  new  notice  of  trial  is  necemry. 
Gains  v.  Bilson.  414 

0.  Malpractice.    Morgan  v.  Short.  147 

10.  An  application  to  set  aside  an  attaehh 
ment  for  not  bringing  in  the  body,  shnold 


be  grounded  on  an  affidavit  that  it  u 
made  at  the  expense  of  the  bail.  Rex  t. 
Sheriff  of  London,  in  WOmn  v.  CwUrinn 
and  Another.  4S7 

U.  The  Conn  refhsed  to  act  aside  a  Vail 
bond  on  the  ground  that  the  defendant 
had  been  arrested  in  the  Tower  SaiB« 
lets,  by  virtue  of  a  writ  which 
non  omiitas  clause.    Betl  v.  Jaeth 

IS.  Affidavit  that  defendant  was  indebted 
to  plaintiff  in  fM,  for  moDey  lent  on  a 
bill  of  exchange,  drawn  by  &*  accepted 
by  defendant,  and  overdue  and  unpaid  * 
Held  sufficient,  without  sajing  *  lotf  to 
defendant**     BenneU  v. 


no 


BECEIVEB. 
See  LAVSLoan  Aaa  Txwavt»  !• 


RECOVEST. 


Set  Pnra  aan  Bsc< 


T. 


BEGULA  GENEBAU& 
51,  103.  S47,  549. 


REPLEVHr. 


See  LAVDLoas  avb  TsvAwr»  I^— Stamt,  1. 

1.  One  joint-tenant  may,  without  die  assent 
of  his  fellows,  appoint  a  bailiff  to  distrain 
for  rent  due  to  all  the  joint-tenants.  Ro 
hinaen  v.  Hofman*  5€9 

9.  Allowing  two  years  to  elapse  withoat 
proceedings :  Held  to  be  a  breach  of  the 
condition  in  a  replevin  bond  to  prosecoie 
the  replevin  without  delay,  and  that  the 
obligee  might  recover  on  such  breach, 
alUiough  judgment  of  non-pros  wis 
never  signed  in  the  county  court  Ax- 
ford  V.  PerrtU.  &M 

AEPLETIN  BOND. 

The  plaintiff  and  defendant,  in  a  replevin 
sail,  referred  the  cause  to  an  arbitrator, 
and  agreed,  without  the  privity  of  the 
saretiea,  that  the  replevin  bond  should 
stand  as  a  security  for  the  performance 
of  the  award:  Held,  that  the  sureties 
were  discharged*    Artier  v.  Hak.     4(1 


8ET-0FF- 


1. 


A  judgment  debt  doe  from  B.  and 
others,  in  an  actioa  of  trespass,  in  which 
B.  was  chiefly  coBCcmed,  and  bound  to 
indemnify  hSs  co-defendants,  was  set  off 
against  a  judgment  debt  due  to  B.  tron 
plaintiff.    Bourne  v.  Bennett  and  Qthert, 

433 

S.  Defendant,  an  Insurance-broker,  being 

sued  for  premiums  received  by  htm  on 


J 
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^licMt  sabsi  ibed  by  tbe  plaintifj^  was 
allowed  to  set  off  a  loss  on  one  of  those 
policies  effected  io  Ifaa  MJoe  of  the  de- 
fendant at  the  request  of  T^  on  goods  in 
which  T.  was  interested,  but  on  which 
the  defendant  had  a  lien  to  a  greater 
amount  than  the  set-off  claimed.  Damn 
ami  Anoiktr,  Amgnem  of  HwM,  v.  WU- 

8HERIPP. 
See  TaoTSAy  4. 


SHIPPING. 

By  the  mortgage  of  a  ship,  accruing  freight 
passes  to  themortgagee, notwithstanding 
6  G.  4,  c.  110,  s.  45.,  which  enacts  that 
the  mortgagee  shall  not  be  deemed 
owner,  except  for  the  purpose  of  making 
a  transfer.  Dean  and  Another,  Aeeigneet 
of  Prince^  a  Bankrupt  ▼•  M*GJde  ana  An- 
other*  45 

SPRING  GUNS. 

The  defendant,  for  the  protection  of  his 
property,  some  of  which  had  been  stolen, 
set  a  spring-gun,  without  notice,  in  a 
walled  garden,  at  a  distance  from  his 
house:  the  plaintiff,  who  climbed  over 
the  wall  in  pursuit  of  a  stray  fowl,  hav- 
ing been  shot :  Held,  that  the  defendant 
was  liable  in  damages.  Burd^  an  Infant, 
bif  J'  Bvrd^  hie  next  Friend,  v.  Ho&rook, 

STAMP. 

By  11  G.  3,  c  19,  s.  23.,  the  sheriff,  on 
taking  a  replevin  bond,  must  ascertain 
the  value  of  the  goods  distrained,  on 
oath.  Where  tbe  under-sheriff  adminis- 
tered the  oath  to  A.  B^  the  broker,  and 
there  was  also  written  on  the  margin  of 
the  replevin  bond,  *«  A.  B.  maketh  oath, 
that  the  value  of  the  goods  within  speci- 
fied is  49/1 16f.  Ocf.;" 

Held,  that  this  was  a  mere  memoran- 
dum, and  did  not  require  an  affidavit 
stamp.  Dunn,  Aeeignee,  ▼.  Lowe,  One, 
4e.  193 

STATUTE.    (^Conetruetion  of) 

See  CoaroRATXOir,  3. 

1.  By  8.  33.  of  a  private  act  of  parliament, 
a  water  company  was  empowered  to 
« break  up  the  soil  and  pavement  of 
roads,  highways,  footways,  commons, 
streets,  lanes,  alleys,  passages,  and  pub- 
lic places,**  provided  (s.  34.)  that  they 
should  not  enter  any  private  lands  with- 
out the  consent  of  the -owner : 
Held*  that  the  company  had  no  au- 


thority, without  the  consent  of  the  plain- 
tiff, to  enter  a  field  of  his,  over  which 
there  was  a  public  footpath.  Scalee  v, 
Piekering.  448 

3.  Where  the  expenses  of  passing  an  act 
of  parliament  are  directed  by  the  act  to 
be  defrayed  out  of  certain  tolls  to  be 
levied  under  the  act,  it  is  incumbent  on 
the  party  who  sues  for  the  expense  of 
soliciting  the  act,  to  show  that  tolls  have 
been  collected  sufficient  to  cover  his  de- 
mand.   Andrewe  v.  DaUy,  566 


STATING  PROCEEDINGa 


See  Tbovib,  3. 


STOPPAGE  IN  TRANSITU. 

1.  The  shippers,  acting  for  G.,  purchased 
and  paid  for  with  their  own  money  flour 
at  Stockton,  which  was  sent  by  a  vessel 
to  London,  and  the  invoice  forwarded  to 
G.  A  manifest  of  the  flour  was  also 
forwarded  by  the  shippers  to  a  whar- 
finger in  London,  whose  practice  it  was 
to  deliver  goods  to  the  consignee  named 
in  the  manifest  upon  application,  and 
till  application  to  keep  it  on  board  the 
vessel;  if  not  applied  for  before  the 
vessel  returned,  he  landed  it,  and  kept 
it  in  his  warehouse,  to  the  order  of  the 
shipper;  if  the  goods  were  to  be  deliver- 
ed to  order,  he  delivered  them  to  persons 
producing  either  bills  of  lading  or  the 
shipper's  invoices.  G.  was  in  the  habit 
of  having  flour  consigned  to  him  at  the 
wharf,  and  sometimes  sold  it  on  board, 
sometimes  when  it  was  landed,  and  kept 
for  him  in  the  wharfinger's  warehouses. 
The  flour  in  question  arrived  at  the 
wharf  on  the  13th  of  April,  but  was  not 
landed  till  the  S3d ;  on  the  17th,  before 
any  application  by  G.  who  had  become 
bankrupt,  the  flour  was  claimed  under 
an  order  from  the  shippers:  Held,  that 
the  flour  not  having  b!?en  landed,  nor 
any  application  having  been  made  by 
G.,  the  shippers  might  stop  in  traneiiu, 
Titeker  ana  Othere,  Aesigneee  of  Gilbert, 
Bankrupt,  v.  Humphrey,  616 

3«  P.,  to  whom  goods  were  consigned,  said, 
on  their  arrival  at  a  wharfinger's,  that 
he  would  not  have  them,  and  directed 
an  attorney  to  do  what  was  necessary  to 
stop  them.  The  attorney,  on  the  3d  of 
November,  gave  the  wharfinger  an  order 
not  to  deliver  them  to  the  consignee, 
which  order  the  consignor  wrote  to  con* 
firm  on  the  6th;  on  the  7th  the  goods 
were  claimed  under  an  execution  at  the 
suit  of  A.: 

Held,  that  the  contract  between  P.  and 
the  consignor  was  rescinded;  that  the 
tranaiiue  was  not  ended  by  the  arrival 
of  the  goods  at  the  wharf  and  the  order 
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given  by  P. ;  and  that  the  consignor  had 
a  right  to  stop  in  tranMiiu.  Bartram  ▼. 
Farebrother.  579 

eXJRETY. 


See  AiriruiTT,  3.— Aibit«atiok, 

X.BTIH   BOHD. 


SUNDAY. 

Set  IlLBSAL  COITTBACT. 

TITLE  DEEM. 
See  TmoTBB,  !• 


TOLL  TRAYEBSE. 
See  Etzbbvcb,  1. 


TRESPASS. 
See  Etibbvcb,  5. 


TROVER. 


USB  AND  OCCUf  ATION. 
See  Lavbkobd  An  Tb^axt,  S. 

USURY. 

A.  having  a  biU  for  MOOIL  at  two  moathi 
date,  which  he  could  not  readily  ne- 
gotiate in  London,  reqnestcd  B.  to  gire 
him  in  exchange  an  acceptance  <^^* 
London  banker  at  the  same  date,  and  for 
the  same  sum : 

B.  did  so,  deducting  16L  lOt.  fat  com- 
mission : 

Held,  no  usury.   StaoeBatd  AMiherr. 

Eade.  *' 

VARIANCE. 


See  Pi.BAM»«,  6,  «,  14,  15-— V 

PirmCBABBB,  9. 


VENDOR  AND  PLTICHASER. 

See  Fbaubs,  Statutb  or,  3. 

Defendant  having  offered  to  purchase  a 
house,  and  to  give  plaintiff  six  weeks  for 
a  definitive  answer: 

Held,  that  before  the  offer  was  ac- 
cepted, the  defendant  might  retract  its! 


1.  Plaintiff  delivered  to  defendant  the  title- 
deeds  of  plaintiff's  wife's  estate.  Plain- 
tiff having  afterwards  levied  a  fine  of  the 
property  to  the  use  of  his  son:.  Held, 
that  plaintiff  could  not  support  trover 
for  the  deeds.    PhiUipe  v.  RMmon.   106 

2.  In  trover  for  a  packet  of  letters,  the  de- 
fendant was  allowed  to  stay  proceedings 
as  to  one  of  them,  upon  delivering  it  up 
and  paying  costs.    £aHe  v.  Holdemete. 

3.  E.  being  indebted  to  plaintiffs,  agreed  to 
deposit  with  plaintiffs,  as  agent  to  P^  a 
bill  of  exchange,  as  security  for  a  sum 
advanced  by  P.;  and  having  deposited 
the  bill  with  plaiotiil^  wrote  to  them  as 
follows :— »  The  bill  you  will  hold,  sub- 
ject to  P.*s  advance;  and  also  for  any 
advances  or  expenses  you  have  against 
me."    The  bill  having  been,  at  the  in- 
stance of  the  acceptor,  surreptitiously 
taken  by  the  defendant:  Held,  that  the 
plaintiffs  might  sue,  and  recover  against 
him  in  trover,  although  P.  had  previously 
sued  him,  and  had  recovered  by  the  award 
of  an  arbitrator  the  amount  of  his  ad- 
vance.   Knight  and  Another,  v.  Ltgh, 

689 
4.  A  sheriff  who  takes  in  execution  the 
goods  of  a  bankrupt,  is  liable  in  trover 
to  his  assignees,  although  he  has  no  no- 
tice of  the  bankruptcy,  and  a  commis- 
sion has  not  been  sued  out  at  the  time  of 
the  execution.     Price  and  Another,  Aa- 

'igneee  of  Latham,  Bankrwat,  V.  Behfor.  .   ,  .     ,         .      ^» -^ 
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any  time  during  the  six  weeks. 

2.  Averment,  that  plaintiff  was  enlitted 
to  a  term  of  thirty-two  years  in  the  pre- 
mises, under  a  contract  with  A.,  and  that 
plaintiff  having  agreed  to  take  the  pre- 
mises, defendant  was  ready  to  grant  hha 
a  lease  of  thirty-one  years :  ^ 

Plaintiff  having  only  twelve  years 
term  in  the  premises,  and  showing  no 
written  contract  with  A.  for  a  term  of 
thirty-two  years : 

Held,  a  material  varianee. 

3.  Defendant  offered    to   purchase  s 
house  upon  certain  terms,  -possession 
to  be  given  on  or  before  25di  Jnlr, 
plaintiff  agreed  to  the  terms,  and  said  te 
would  give  possession  on  the  1st  of 

August:  . 

Held,  no  acceptance  of  defendints 
offer.    Routkdge  v.  Grani,  653 


VENUE. 
iSee  Plkadibo,  1, 2. 

VIRTUTE  CUIUS. 
See  ExBcvTioar,  2. 


WARRANT  OP  ATTORNEY  (**• 
menloR.) 
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him  a  bill  of  exchange  m  1833  forSSOOil, 
and  a  warrant  of  attorney  to  secure  the 
payment.  In  1835,  by  a  deed,  reciting 
that  he  was  indebted  to  the  plaintiff 
5000il,  he  gave  a  mortgage  to  secure 
that  sum,  and  any  advances  to  the  extent 
of  10,000^  In  1626  the  estate  so  mort- 
gaged was  sold  for  3600/.  and  the  pro- 
ceeds paid  to  the  plaintiflT.  After  this  an 
account  was  stated  between  plaintiff  and 
defendant,  in  which  the  bill  of  exchange 


was  menLcned,  among  other  claims,  as 
an  existing  debt,  and  other  property  was 
mortgaged  to  plaintiff  by  way  of  security, 
which  he  was  not  to  sell  without  six 
months'  notice  to  defendant ;  the  bill  of 
exchange  was  not  mentioned  in  the  re- 
cital of  the  second  mortgage  deed. 

Plaintiff  having  after  this  issued  exe- 
cution on  the  warrant  of  attorney,  the 
Court  refused  to  set  it  aside.  Siovad  and 
Another  v.  Bade,  154 
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